1. Categories of remedies
a. ((Jury trial is not a remedy, it’s a forum for a remedy))
b. Coercive (equitable)

i. Court forces someone to do something/not do something by issuing an order

1. Order enforced by Contempt (order is backed by a threat)

2. Coercive remedies operate on the person; most other remedies operate on the person’s property

ii. Specific Performance

iii. Injunctions ( (prospective relief) requires parties to do something in the future.

1. Preventive (most common) – Directly aims at preventing harm. Ex. Don’t allow your cows to trample on my strawberries (not, you must build a fence.)

2. Prophylactic (protects from harm) – Not directly aimed at the harm.  Reduces likelihood that harm will occur.  Ex. Build a fence.

3. Restorative (uncommon) – order to fix the damage. Restorative injunctions are hard to get because usually $ damages are sufficient to fix the problem sought to be restored.  Ex. Repair the strawberry plants to their prior condition.

4. Structural (institutional) – Usually a series of injunctions.  Typically to remedy a Civil Rights or Constitutional violation.  Court (partly) takes over the operation of the institution.  Usually includes the appointment of a Special Master. Ex. Federal judges issued an injunction against the LAPD.

c. $$ Damages
i. Goal: compensate or give money as replacement/restore to previous condition

ii. Operates against assets – can declare bankruptcy to end matter (can’t go to jail)

iii. Focus is the injury to the plaintiff

iv. Types

1. Compensatory (compensate for a loss)

a. Damages must be certain

b. Very difficult to recover future damages– too speculative

2. Punitive (deter future conduct)

d. Restitution/Constructive Trust (equitable trust)

i. Focus is benefit conferred on the (.  (Sometimes the same as the injury to the plaintiff; sometimes quite different).

ii. Legal Restitution: Replevin, Common Counts, Quasi-Contract

iii. Equitable Restitution: Constructive Trusts, Equitable Liens

iv. HYPO: ( steals a $1 and buys a lottery ticket and wins.  Under normally $ damages, ( would get value of loss: $1.  Under restitution, ( could get value of (’s benefit: the winnings

e. Declaratory Relief (declaratory judgments) 

i. Party is not seeking money or order; wants court to resolve a dispute by determining the rights and obligations of the parties

ii. Courts do not like to issue advisory opinions: Need actual controversy; ripeness.

2. Limitations on Remedies. 

a. Can the legislature take away common law rights/remedies?
i. MAJ-CA:Yes ( MICRA recovery cap. Fein v. Kaiser Permanente.

ii. MIN –IL:  No ( Legislature cannot abolish CL remedies.

b. Can court add remedies when warranted if a statute lists specific remedies?

i. MIN-CA: Yes (CLASS RULE). Courts may add remedies to the list provided in the statute if necessary to carry out the purposes of the statute (CA Civil Code).
ii. MAJ: No. Where a statute provides a list of remedies, most courts will not add CL remedies to statute remedies because they believe the legislature has spoken.
iii. Orloff v. Los Angeles Turf Club (1946).  Plaintiff was kicked out of the turf club. Statutes says he can sue for actual damages and $100 dollars. CA S. Ct. took minority view and added injunction to the remedy to prevent future ejections (CA Civ. Code should be “liberally construed to further it ends.”) Key: the remedy should not be limited to that provided in the statute when the remedy provided by the statute is inadequate. Here, $100 is inadequate because the racetrack will likely keep kicking ( out.
c. Unconscionability is not a COA, but a defense to someone else’s COA.
i. Unconscionability is not a COA, it’s an affirmative defense. It’s a remedy that ( uses to take (’s cause of action away. 
1. Cowin. ( should have not paid for the goods and waited to be sued by GMC for non-performance, then claim unconscionability as a defense. 

ii. UCC 2-302- Unconscionability: Court may

1. Refuse to enforce a K

2. May enforce remainder of K without unconscionable clause
3. Limit application of unconscionable clause to avoid unconscionable result 
d. When can a court review private organization’s policies?  Only if economic necessity.
i. Treister. Dr. is denied admission to a prestigious association because he had testified in a malpractice suits against another doc in the past. Holding: court can’t review here b/c ( failed to prove economic necessity because he was still making a living.
1. Courts do not like to give remedies that require them to continue to monitor, provide remedies that burden the courts.  Here, the ( wanted a full-blown hearing and due process on the merits of his eligibility for the association.
e. Judicial Immunity. 

i. Damages: Judicial immunity bars any suit against a judge for damages.
ii. Injunctions: Judicial immunity does not bar prospective injunctive relief for a ( by a federal judge over a state judge (coercive relief via injunctions).  Injunctions against judges are rare.
f. Classification of Remedy can be important to courts.
i. Insurance. Coverage usually does not cover the cost of complying with court orders (injunctions) b/c not “damages” w/in meaning of the K.

ii. No right to jury trial in an equitable action.

1. Jury decides $$ damages claims.

2. Judge decides equitable (injunctions and restitution) issues.
iii. Equitable defense may not be available for a legal cause of action.
iv. Where there is federal statute, whether there is a remedy is largely a matter of statutory interpretation.
1. Hanna v. WCI Communities, Inc.  Employee sought punitive damages for wrongful discharge. 

a. Precedent decided punitive damages were unavailable under Sarbanes-Oxley Act. Orloff does not apply; court has to stick to what federal law provides (Erie doctrine); no federal CL. 

b. Precedent decided punitive damages were also not available under state FWA.  Under Orloff, here this court could add CL since this is a state law; no Erie problem.  But here a Federal judge would be deciding state common law, the weakest kind of judge made law under Erie.
c. Sarbanes-Oxley Act does not mention whether loss of reputation damages are available; just says “all relief necessary to make the employee whole;” lists compensatory damages. Court analogizes to Title VII (civil rights)( Courts have held that ( cannot be “made whole” without compensation for lost future earnings due to loss of reputation.
v. Statutory COAs require statutory analysis of whether COA is equitable or legal.
1. Brunecz. Former employee brought action under State Law against a former employer for alleged wrongful discharge. Court of Appeals analogizes to Title VII civil rights case finding that reinstatement is equitable in nature, and ( there was no right to jury trial for reinstatement.  
2. Pollard.  ( argues that recovery is not lost future earnings, but “front pay” – the amount that person would have made between the time of the judgment and the time of reinstatement and ( tied to reinstatement, an equitable remedy, not compensatory damages, @ not capped under the statute.
3. Injunctions
a. Equitable remedy, ( (1) ( can assert equitable defense; (2) No jury trial

b. Generally, ( is only entitled to a remedy if ( wins COA. Exception: ( can obtain a preliminary injunction or TRO to retain status quo while awaiting trial. 
c. In injunctions, courts retain jurisdiction and enforce through contempt order.  So, courts may not be willing to give an injunction if by giving an injunction on a complicated issue the court incurs a great burden of oversight. 
d. Several ways to classify injunctions:
i. Permanent injunctions are a remedy provide when ( wins COA.

ii. TRO/preliminary injunctions are categorized by when they are brought.
iii. Mandatory vs. prohibitory injunctions

1. Mandatory injunctions are automatically stayed on appeal
2. Prohibitory injunctions are not automatically stayed, but a party can request that they are
iv. Injunctions can also be categorize by what they attempt to achieve: restorative (hard to get), preventive (prevents harm), prophylactic (reduces opportunity of harm), and structural.

e. Test for injunction:

i. Inadequate legal remedy (Thurston)

1. Damages too hard to calculate, too speculative:

a. Difficulty to measure damages. i.e. Nuisance. (Muehlman). Hard to put a price tag on the enjoyment of one’s RP or the value of a good nights sleep.  (, no adequate legal remedy.

b. Tripplet. Restorative injunction is possible here because simply giving $$ to ( to remove the causeway and build a bridge would not be adequate due to the time and effort to do the work.  
c. Wheelock. Too much burden on LO: hardship to find someone in the 1880s who could move the big rocks; if the ( had left trash, then legal damages would be adequate because damages would be easy to calculate. 
d. Thurston Enterprises. Thurston’s construction trucks go over a road that wasn’t designed to carry the heavy weight, causes damage, go beyond scope of easement. TC grants: 1) Prophylactic injunction: limiting # of trucks; 2) Restorative injunction ordering Thruston to repave the road.  
e. Restorative injunction: here the cost to repave the road could be calculated so damages at law are adequate ( the lower court’s order is invalid.  (Restorative injunctions are hard to get)
i. Prophylactic injunction: Sustained–its hard to image an adequate legal remedy that would limit the number of trucks.

2. Multiplicity of lawsuits show the legal remedy is not adequate.  2 lawsuits is probably not enough.

a. Wheelock. LO sues for trespassing and asks for a restorative injunction to get the rocks off his property. Ct. says normally would order $$ damages (restorative injunctions are hard to get), but allows an injunction because a suit for trespass only provides past FRV, not future unless damages are permanent, requiring multiple lawsuits, ( $$ is inadequate remedy.

3. Recurrent invasion of interests – related to multiplicity of lawsuits. (Galella) (Muehlman); rock case: ( might simply opt to pay $$ damages every few years.  This would block the LO from using his property.  Only way to stop it is to get an injunction.

ii. Irreparable Harm (= “great harm,” not trivial) (Muehlman. Loss of sleep/enjoyment of RP.)

iii. Balancing of Equities: Look to the benefit incurred on the (. And balance against the harm to the (. (Muehlman)
1. First Amendment weighs heavily against an injunction acting as a prior constraint on speech or protecting the “privacy” of a public official when there is a public interest issue at stake

2. Too much burden on ( in comparison to benefit to (?

a. Muehlman. The Muehlmans were truckers and warmed their engines at 5 am in the morning.  Neighbor sues for nuisance. After balancing the equities, court grants (’s injunction ( ( failed to show that it was a great burden to warm engines later in the morning.  

3. Is there an alternative plan? (Triplett), (Galella).  Usually judges do not suggest remedies, they either say ‘yes’ or ‘no’ to proposed remedy.  More flexibility for judges to suggest alternatives in equity matters but lawyers should always have one in mind.
4. Tripplett. Court finds the burden on the ( to rebuild the entire bridge is greater that the potential benefit to the (.  So, the Court provides an alternative injunction in which the causeway is retained in part and ( is required to build a smaller bridge.  Under this plan the benefit to ( outweighs the burden on (
5. Galella. Because it would be too burdensome (affects Galella’s livelihood) to issue a preventive injunction ordering ( to never photograph ( as Onassis requested, court instead orders an alternative prophlactic injunction allowing ( to take photos but ordering him to instead stay 100 feet away from her (prophylactic injunctions reduces opportunity of harm – here, harassment–to occur).  Alternative plan balances burden/benefit.
iv. Public interest (often considered w/ balancing)
1. Rainbow Family. (PI raised by both sides). ( has annual meetings in the forest. Gov sues seeking an injunction enjoining them from having a meeting on public property. No injunction where the activity sought to be prevented is already illegal (drugs, nudity)

a. Balancing Equities

i. The gov’s request for a complete ban on the gathering is too burdensome on (’s First Amendment rights (prior restraint on speech).

ii. Balancing: Gov interest to protect forest + public interest (health) vs. Rainbow family enjoyment in the gathering + public interest (Constitutional rights).
iii. Alternative plan: limit the size of the gatherings, dig latrines, certified by Forest Service, restorative requirements to fix any damage to environment

2. Jobs as a public interest factor can be raised by private parties in the balancing test, not only gov. 
a. Boomer. ( claims cement co. is polluting. ( seeks permanent injunction (COA: nuisance) to find a non-polluting method to make cement. Places all burden of correcting an industry-wide problem on this one (. Plant will likely be force to close. Balancing:
1. Burden on (: $50 million spent building plant; Cement company argues the loss of jobs–the public interest issue–even though the company itself is not directly effected by the loss of jobs.
2. Alternative plan: Awards damages. Cement company pay a lump sum for past and future losses ($185k).  Res judicata bars future suits. To incentivize the co. to clean up its act, the court should have issued the injunction to pay only past damages so that (’s could sue as they got sick.
f. Interlocutory Judgments – Preliminary Injunction and TRO
i. General Purpose of Interlocutory Judgment: preserve the status quo. 

1. vs. “Permanent injunction” which is given after the trial is over as a remedy.  Its purpose is not to protect the status quo unless the prevailing party is entitled to the status quo.  Though called “permanent” it may only last a few months or years.

ii. Temporary Restraining Order (TRO)

1. Purpose: Preserve status quo while party has time to file a motion for a preliminary injunction.   If ( wins at hearing, a preliminary injunction is granted which last until the trial on the merits.

2. To get a TRO, moving party needs a COA & must file a complaint (likely needs to be verified).  Minimal evidence needed: affidavits.

3. TRO requires party moving for TRO to post a bond; if they lose at preliminary injunction hearing, forfeit the bond to compensate (.

4. TRO is not appealable; Prelim Injunction is appealable.
5. FRCP 65 (federal court only, page 228)
a. TRO may be granted w/o written or oral notice to adverse party (Ex parte) if (1) specific facts in an affidavit or a verified complaint clearly show that immediate and irreparable injury, (2) ( certifies in writing any efforts made to give notice and the reasons why it should not be required.
b. TRO shall not exceed 10 days UNLESS with good cause shown can be extended for one additional 10 day period. (20 days is about the time it takes to get a hearing for a preliminary injunction). ( can consent to additional continuations. 20 days is maximum time unless ( consents.
c. Rule 65 doesn’t tell us what happens to the TRO when time runs out and a preliminary injunction is invalid. But courts have implied authority to continue the injunction while ruling on the matter, but not after.

6. Sims v. Greene.  Has the TRO turned into a preliminary injunction?  Here ( had notice because of the ongoing trial, but court never made a finding of fact on the merits of a preliminary injunction (nor was there an opportunity for ( to be heard) so there is no basis for a valid preliminary injunction. 

iii. Preliminary Injunction
1. Purpose: Granted after a hearing to preserve status quo until time of judgment.
2. Preliminary injunction is appealable (abuse of discretion)

3. Much more evidence is needed compared to TRO.

4. Assume a judge will require a bond (but they may not).

5. Preliminary injunction must give notice & hearing to adverse party (mini trial on the merits – No ex parte). 
6. Notice = to be heard, argue, answer, and respond
7. At hearing, court must: 

a. Make findings of fact 

b. Make conclusions of law 

c. Place them on record (issue an order, or orally recite in front of a court reporter).

iv. Factors for court to consider for interlocutory injunctions – TROs & Preliminary Injunctions. (Court can still decide to not grant injunction even if factors are met.  Most common reason: burden of supervision is too great.)
1. Moving party is substantially likelihood to prevail on the merits of the case by moving party based on actual injury not speculation
a. Alt. Test. A strong showing of other factors (particularly balancing & irreparable harm) allows ( to merely raise a serious question.
i. Caribbean Marine. Court says not likely that ( would win on merits because, though privacy could be a real concern, (’s have not given sufficient evidence that women could not have private cabins.  Balancing tips in favor of government, so (’s are not entitled to the alternative test.
b. On EXAM, first go through 5-point traditional test.  If the ( is not likely to ‘prevail on the merits,’ go to the alternative test. 

i. Scenario where alternative test works: Health insurance where K doesn’t cover terminally ill patients’ experimental treatment. Under traditional test ( would not likely prevail on the merits b/c experimental treatments not included in K. Alt. test would show great burden on ( in balancing; irreparable harm.

2. Inadequate remedy at law
a. Recurrent invasions other interest

b. Multiplicity of suits

c. Threat of emotional trauma

d. Difficulty in measuring damages (speculative, uncertain not imminent).  

i. Ride the Ducks. Hard to calculate because unclear if the competitor’s customers would have done business with the (
3. Irreparable Harm = great harm (speculative harm is not great harm)
a. Saban. Power Rangers deal is beyond ready calculation. Wholly unique opportunity for this fledgling Co. to be establish itself as a major publisher and attract other major contracts in the future. 
b. To the extent that harm is irremedial it must be discounted by the fact that ( has brought that harm on itself. (Ride the Ducks). Duck Boat Tours (() would suffer harm by not being able to use the ramp because it had purchased boats.
4. Balancing Equities (If balancing fails ALTernatives?).  Ride the Ducks. Loss of market share may be an irreparable harm.
5. Public interest
a. Ride the Ducks.  PI favors Ride the Ducks because the public has interest that contract and property rights are respected. Court ignores the public interest of competition to keep prices down
g. Structural Injunction
i. Generally, a remedy for Constitutional or Civil Rights violation.
ii. Typically a series of orders where (1) the court retains supervision over a large organization; (2) Organization is asked to come up with its own reform plan.

iii. The burden of judicial supervision is usually not a factor in considering whether to grant a structural injunction for violations of Constitutional rights.
iv. Brown II.  Where there is a violation of a Constitutional right it is not necessary to balance the equities ( S. Ct. was worried about District Courts not granting injunctions over concerns of civil unrest.

v. A structural injunction dealing with a Constitutional violation need not be aimed directly at the harm (restorative, preventive), can be indirect (prophylactic).

1. Hutto. Prisoners treatment violated 8th Amendment. SC allows a 30-day limitation on isolation to remain part of the injunction, even though the isolation itself is not a Constitutional violation. SC says remedy is proper because it reduces the likelihood (prophylactic) that Constitutional violations would occur during the isolation.
4. Specific Performance (Remedy for Breach K)

a. Equitable remedy, (
i. ( can assert equitable defenses 

ii. No right to jury trial  

b. On appeal, standard of review is abuse of discretion.
c. “Defense” to SP or Injunction: “too burdensome on the court.”
d. Test ( Court has discretion, can refuse to give SP (even if all factors are met) if court determines a grant of SP would require too much oversight.

i. No adequate legal remedy (inadequate remedy at law)

1. Unique. At one level, everything is unique.  i.e. each Honda Accord has a different VIN number. “Unique” means that there is a difference that matters. RP is always unique, ( there is no adequate legal remedy.  

a. Van wagner – Since this was not a sale of RP but a sublease with a set value for a certain period, court concludes that uniqueness is not a determinative factor of whether SP is an appropriate remedy.
2. UCC compliments CL. On a UCC question the UCC replaces the ‘no adequate remedy’ factor of SP analysis; assume still have to meet other factors
a. UCC § 2-716: The court may decree specific performance as a buyers remedy for breach of contract to sell goods “where the goods are unique or in other proper circumstances. Sedmak. Corvette pace car: undue delay, inconvenience and expense so SP is appropriate.

3. Difficult to determine damages.

a. Dover:  No adequate remedy b/c: 1. if Bakery closes other stores in the Center are harmed; 2. It is difficult to value the % of gross sales (could attempt to do so by basing on previous years sales).
4. No legal remedy? Consider Repliven ( Legal restitution.

a. Niagra Mohawk.  Niagara wanted nuclear reactor parts but Graver refused. Problem here was that the parts were in another state and the Replevin statute was limited to property located in the state.  ( the legal remedy is inadequate.
ii. Need a valid K. Offer, acceptance, nominal consideration (this part of the analysis of whether there is a K does not include whether consideration was adequate).

iii. ( has substantially performed obligations under the K & willing and able to complete.
iv. ( is able to perform its obligations.  Henderson. Since old man was dead, he was unable to perform the K (execute the deed) so court calls this quasi-Specific Performance (executor would perform k).
v. Adequate Consideration (Henderson) ( Measured at time K was made.

1. Unlike consideration necessary for the formation of the K (any consideration) the issue is whether the consideration was adequate – sufficient level/amount.
2. Henderson v. Fisher – Court finds adequate consideration since the man was blind (lots of work).  Obviously, if adequacy was measured at time trying to enforce, the consideration (amount of work ( actually did) would be inadequate relative to the value of the house.

vi. Mutuality of Remedies (Henderson) ( Measured at time of enforcement.
1. Some courts, including CA, won’t award SP unless both parties would be entitled to S/P at the time K is being enforced.

2. (Henderson).  Courts will not use SP to enforce personal services (employment) K’s ( too much like slavery. 

vii. Definite Terms of K
1. Higher requirement than the ‘definiteness’ required for the formation of a K.  Court needs details to fashion an order of SP.
2. Henderson. Could be a problem if the K said, ‘in exchange for your work, I’ll remember you in my will.’ 

5. Equity Defenses 

a. Laches (sleeping on rights)
i. Defense to equitable or legal COAs.

ii. SOL v. Laches
1. SOL (legal defense – linked to substance claim)

a. SOL is for a fixed period of time (jurisdictional) but can be tolled:
i. Out of the Jx

ii. Another statute tolls SOL.

iii. Estoppel: Threats can estopp SOL

2. Laches is flexible and ( cannot be tolled, just a question of reasonableness of the delay and prejudice.
iii. 2 factors to must be satisfies to allow defense of laches
1. Must have an unreasonable delay
a. If ( has a good excuse for delaying, then the delay is not unreasonable.  Stone v. Williams: ( sued for her share of copyrights to songs. (’s delay was reasonable during period she was worried that by investigating her relation to Hank Williams she would upset her foster parents. 
b. Danjaq LLC. v. Sony Corp. Even though some of the infringements were quite recent, called “unreasonably delayed” on the principle that where the alleged infringement is identical to an underlying infringement then the two should be treated identically for the purpose of laches (if not a party could delay action indefinitely).

c. Presumptions: When the equivalent SOL has not run there is a presumption that the delay is reasonable, but ( can put on evidence to show unreasonable. If the SOL has run, there is a presumption that the delay is unreasonable (Shifts burden of proof to ( to show not unreasonable).

2. AND the delay prejudices the defendant
a. ( has the burden of proving prejudice.  If ( meets burden, burden shifts to ( to prove prejudice was not unreasonable.

b. 2 type of prejudice
i. Evidentiary/Defense prejudice: Loosing evidence, witnesses, recollection, etc.
ii. Economic Prejudice: 
1. Stone: K’s for songs during (’s delay.
2. Danjaq: By waiting until after Danjaq has made a lot of money, ( may be able to sue for more.

3. Suit for reinstatement.  Delaying suit racks up back pay:
a. MAJ: back wages prejudice
b. MIN: back wages don’t prejudice

b. Estoppel (defense to an equity or legal COA)
i. The effect of estoppel is to bar the party from contradicting an earlier position taken by words or conduct.
ii. Estoppel Factors (page 170) ( try to apply on MC, but doesn’t always work.  Works best in cases where party made an active misrepresentation of the facts.
1. A party to be estopped must know the facts/truth

2. Party to be estopped must intend that his conduct or statement shall be relied on OR know that it is likely to be relied on
3. The party asserting the estoppel defense must be ignorant of the true facts
4. The party asserting the estoppel defense must actually rely on the formers conduct/statement to his injury.

iii. MORE difficult to get estoppel against government (U.S. v. Van Horn) ( need “affirmative misconduct” on the gov’s part.
iv. Need not always involve K’s or words, knowing your neighbor is putting up a fence on your property and not saying anything is enough.
c. Doctrine of Unclean Hands 
i. Factors

1. Serious Misconduct (not necessarily a crime)
2. Conduct must be related to the underlying action: Courts of equity are concerned about keeping their hands clean.
ii. Senter v. Furman- Senter claims there was an oral agreement that nurse was to give the RP back after the settlement of malpractice suits, showing that he was trying to evade paying his taxes and avoid paying claims.  Problem: Oral K for the transfer of RP is unenforceable (SOF).  Doc argues for a constructive trust (equitable restitution; way to get around SOF). 
1. Serious Misconduct ( avoiding taxes/claims
2. Conduct (unclean hands) related to the underlying action ( here, the Dr. transferred the home in order to evade his creditors.  If court gave house back to Senter, the court would be a party to the fraud.  Courts are concerned about keeping their hands clean.
iii. North Pacific Lumber Co. v. Oliver – By enforcing the non-compete K the court would be putting ( in position where he’d have to take part again in the fraudulent scheme.  Court refuses to grant SP. REMEMBER: This doesn’t mean that Pacific can’t sue for damages
d. Unconscionability
i. Generally: K must shock the conscience of the court
1. If the court finds as a matter of law (determined by judge) K was unconscionable at the time it was made, court can refuse to enforce the K or it may limit application of the unconscionable clause.
ii. Court considers: 

1. Procedural: Unfair surprise – small print form, leglise lang.
2. Substantive: terms are oppressive and unfair
3. Circumstances of K: no choice, inequality of bargaining power

iii. Unconsionability is one of those equitable defenses that has bled over to some legal COAs.  Under the UCC, unconscionability is a defense to ALL K’s.  ( might be able to argue an unconscionability defense to k’s outside of UCC e.g. RP and employment k’s. 

iv. Campbell Soup v. Wentz. Court focuses on K clause that said Campbells can refuse to buy up to 12 tons of carrots, and that the Seller still could not sell to anyone else. Even though Campbell doesn’t plan on using this provision Court invalidated entire K.
e. Election of Remedies
i. Some courts hold that electing one remedy will preclude another. 

ii. UCC §2-703: A choice of inconsistent remedies does not bar another remedy unless the other party “materially changes his position in reliance on the manifestation.”

iii. Election of Remedy Factors
1. ( asks for 2 remedies (if asks for only one remedy then there is no problem)

2. Those 2 remedies are inconsistent

a. If sue for rescission( disaffirming the K.

b. If sue for damages( affirming the K.
3. Elect and receive 1 remedy.
4. If ( relied on the election of remedies? (Altom).  If no reliance, then ( can change the remedy.
iv. OK to request inconsistent remedies in a complaint.  At some point, ( has to choose: Party asks for rescission and legal damages and then makes a SJ motion on the rescission issue. Might be deemed an election.
v. Head & Seeman, Inc. v. Gregg - ( bought a house from (. ( never made payments, and it turns out she had no equity elsewhere. 

1. COAs and remedies: (1) Fraud: rescission and restitution (remedies for breach of k). (2) Damages for lost use.

2. Here, damages for lost use IS consistent with wanting to undo the contract.

6. Contempt
a. General Purpose: enforce a court order (TRO, injunction, SP).
b. Terms

i. Contemnor: person who engaged in contempt. 

ii. Contumacious: Not obeying order/disobedient

iii. Contemptuous: Disrespectful/obstructive conduct.

c. Civil Contempt: Analogous to a tort claim.  Brought by a private party to recover damages caused by the disobedience of an equitable order OR to coerce the opposing party into compliance with the order. Prospective relief
i. Civil contempt will fail if order is vacated. United Mine Workers
ii. No Due Process rights for (
iii. Doesn’t require willful conduct

iv. Two Kinds

1. Compensatory Civil Contempt –Party to whose benefit court order was made can receive $ for the violation if the damages can be shown with reasonable certainty.

2. Coercive Civil Contempt: $$ damages or jail time.
a. Difference between coercive civil contempt and criminal contempt is that coercive civil contempt is meant to encourage a party to act (“I am going to fine you $500/day (or throw you in jail) until you produce the documents) while criminal contempt is to punish parties for past acts. Also:
i. Civil coercive: indeterminate fine amount – increases with the length of the violation
ii. Criminal: fixed fine amount to punish for past harms.
v. Defenses to Civil Contempt (mitigating factors)

1. Substantial Compliance: Substantial compliance found if all reasonable step have been taken.
a. United Mine Workers. ( does not claim the docs were beyond its possession/control. ( not all reasonable steps were taken
2. Good Faith Effort: Even if not “substantially complete.
a. United Mine Workers.  Court: ( failed to prepare for production, waited to the last minute.  ( not good faith.

d. Criminal Contempt: A proceeding brought by the government to punish errant behavior in order to preserve the integrity of the court. 

i. $$ damages or jail time.

ii. Criminal contempt decree will stand even if the order (TRO/injunction) was erroneously issued or later overturned. Birmingham. Four possible slim exemptions:

1. Court did not have jurisdiction
2. ( tries to challenge injunction in court but is met by undue delay
3. ( was not served with injunction.

4. Injunction is “patently wrong” (hard to imagine what this would be since City of Birmingham TRO was not patently wrong).

a. Walker v. City of Birmingham – Indirect criminal contempt – outside the presence of the court. US Supreme court said TRO should have been complied with even though it would have been likely held unconstitutional if it was challenged.  
iii. 2 types of criminal contempt:

1. Indirect Criminal/Constructive Contempt: Happens outside courts presence (( need evidence to prove the ( acted in contempt). 

a. Must be given DP (general rule for criminal contempt):

i. Notice

ii. Be advised of rights
iii. Opportunity to be heard, bring witnesses
iv. Right to counsel
v. Raise defenses

b. Need proof beyond a reasonable doubt of violation of Fed. Contempt Statute:

i. Misbehavior in presence of court or obstruction of justice (Rowdy crowds outside court during trial, jury tampering)

ii. Misbehavior of any court officers (aimed at attorneys and court personnel with gag orders).

iii. Disobedience of court order, decree, command, order
c. In re Stewart. Judge told juro to tell Stewart that he shouldn’t be giving him any problems. After serving in jury, he was transferred to another, lower job. Indirect criminal contempt. Problem is that here that there was no order ( court did not make statement directly to Steward.  Need DP.

2. Direct Criminal Contempt (contemptuous): happens in the court’s presence (disrupts legal proceeding) and can be punished summarily
a. No DP rights. 

b. Greenberg (we’ll follow): for direct criminal contempt a judge must:
i. Issue & sign an order;
ii. Certify that he saw or heard the conduct constituting contempt and that it was committed in the actual presence of the court:
1. Judge threatened (disrespecting a judge is not enough).

2. Disrupting a hearing

3. Obstruction of justice – objecting and pounding hand in Greenberg was not sufficient

iii. “In the presence” requires the judge to see or hear the disturbance (so as to eviscerate the need for witnesses).  Under this limited view, In re Daniels would have been decided differently because there the judge did not see the disturbance but relied on the observations of the bailiff.

iv. Three Hypos
1. Judge issues injunction barring strike and awarding damages to gov if they violate (civil contempt - compensatory). Miners violate. Injunction held to be invalid.  Miners do not have to pay.

2. Judge issues injunction barring strike and requiring miners to pay $5k per day if they violate (civil contempt - coercive). Miners violate. Injunction held to be invalid.  Miners do not have to pay.
3. Judge issues injunction barring strike and punishing miners $10k if they violate (criminal contempt). Injunction held to be invalid.  Miners have to pay.
e. Legislative directed injunctions ( do courts have discretion to not grant an injunction when a federal statute calls for one? If Congress has already done the balancing, Court must issue injunction without discretion.
i. Tennessee Valley Authority. Court looks to the language of ESA and says law makes clear that Congress has already done the balancing (said the value of endangered species was “incalculable”), and the court had no power to engage in any balancing. Here, the benefit of economic activity as opposed to preserving species is not for the court to decide.

ii. Congress, in the EPA, was deemed by the S. Ct. to have not balanced the equities of protecting the environment against $ losses. Thus, courts do not automatically grant injunctions when there are violations where lots of $ is at stake; do their own balancing.

f. Enjoining Speech
i. An injunction on speech functions as a prior constraint – stops people from speaking (in comparison, defamation allows recovery after the speech has occurred).

1. Injunctions are rarely issued to constrain speech, UNLESS proponent can show that the party will repeatedly engage in harassing speech (i.e. abortion protesters encroaching on entrance to clinic).

2. Mazzacone – (, a previous client, who was successful in the lawsuit, was demonstrating in front of the law firm.  Ct. said injunction barring demonstrations was not appropriate b/c ( could seek money damages for defamation. 
a. The problem was the ( had no money so ( law firm could not recover for defamation. 
b. This would result in a “recurrent invasion of occurrence” since ( could essentially continue to demonstrate with no deterrent(though “repeat invasion” is one factor for granting an injunction, the court still refuses to give injunction in order to preserve the 1st amend
ii. First amendment protection on free speech also weighs against injunctions protecting the privacy of public officials UNLESS the invasion of privacy is malicious and with the purpose to harass ( like prior constraint, the 1st amendment weighs heavily against an injunction.
1. Mabe v. Galveston – While Public officials complained of right to privacy, the TC balanced constitutional issue of free speech v. privacy concerns (the council members phone numbers were in the phone book) and said not enough to override free speech.  
a. Court found that the pamphlets were not designed solely to harass. (Might have allowed the injunction if the pamphlet said, ‘call them at night and wake them up and then hang up.’
b. Council members could sue for $$ damages if they could show damages and damages were not speculative – 1st Amendment does not bar $$ damages, just injunctions that are prior constraint on speech.
g. Enjoining against Litigation
i. Courts don’t like to – people have a right to sue. May enjoin litigation if:
1. Purpose is to harass
2. Reopen closed cases
3. Complaint is duplicative
4. Complaint is baseless or repetitive
7. Contract damages
a. Specific remedies: give party what they specifically asked for in the K.

b. Substitutional remedy: give a substitute ($) in lieu of what party asked for in K.
c. Tort Damages v. Contract Damages:
i. Damages in tort put the party back in its original position (status quo ante) as if the injury never occurred. (Medical expenses, lost wages, pain & suffering).
ii. Damages in contract put the party in the position as if K was performed (benefit of the bargain).  Contract damages do not punish the party in breach or provide a windfall for the party not in breach.
d. Basic Rule of Breach of K Damages: If party is not entitled to expectation damages (e.g. too speculative), try Reliance or Restitution. If reliance damages doesn’t work (e.g. no out-of-pocket expenses), try restitution and measure it by the amount of benefit received by the (; if too difficult to determine use FMV.
e. Four Damages for Breach of Contract (including Specific Performance)
i. Expectation damages (standard “contract damages” benefit of bargain( puts person in place as if performance was completed).
1. Lost Value Due to Breach PLUS Consequential damages MINUS any cost party avoided.

2. Can only get expectation damages if certain/not speculative

a. Expectation damages can include lost profit.

b. Hadley v. Baxendale. Set the basic rule for how to determine the scope of consequential damages arising from a breach of contract, that one is liable for all losses that ought to have been in the contemplation of the contracting parties.
3. Example: girl sues prom date for renigging on date after she bought a dress.  The value of the benefit of the bargain is too speculative (value of going to the prom), but she might be able to get reliance damages (see below ( cost of the dress.

4. Construction
a. RULE: The party will get the cost to complete or remedy defects UNLESS that cost is clearly disproportionate to the loss in value; is so, get loss in value.
i. Economic waste: Rule of thumb is that if the cost to complete is twice the loss in value, the party will instead get damages equal to the loss in value.

1. Example: cost to complete is $11,000 and the loss in value is $10,000.  Party will get cost to complete.

2. Example: cost to complete is $20,000 and the loss in value is $10,000.  Party will get loss in value.

3. Eastlake – In a breach of K claim, citing economic waste, the TC didn’t allow cost to complete damages for providing higher quality cabinet as requested, instead awarded the loss in value of condo with cabinets as K’d MINUS value of condo with cabinets as provided. 
a. NOTE: Though it is not likely that (s would actually replaced the cabinets if they got the greater $ amount that is not a factor in determining whether they will receive the cost to complete; (2) it is possible to argue that the loss in value is greater than $ value e.g. the value to the person of having his house exactly as he wants it.  Seek SP?
b. ( is entitled to be put in a place as if K was complete, but ( is not entitled to a windfall.  ( should not be punished.
i. Example: Cost to complete: $8,000. Loss in value $10,000.  Where the cost to complete is less than the loss in value, the party will only receive the cost to complete. To give loss in value would be a windfall. 
ii. Reliance damages (“tort remedy” ( status quo ante: put person back in place were in before K was made). 
1. Measure by money spent to third persons in essential reliance on the K.  Typically measured by out of pocket expenses.  Does NOT include lost profit.

2. RULE: Reliance damages cannot exceed the K amount.

3. RULE: If ( can show ( would have lost money even if ( would have performed, the (’s recovery must be diminished by that amount.  Burden on ( to prove.

4. In almost every case, expectation damages are more desirable than reliance damages.  (But in some cases, expectancy damages are unavailable because they are too speculative as in Gruber.) Example: contract to build a house for $100k.  $90k in labor and materials.  Upon completion of the house owner refuses to pay:

a. Expectation damages: $100k ($10k in profit).
b. Reliance damages: $90k.

5. Gruber. ( promised to use reasonable diligence to sell United Nations Christmas cards where ( would make them for 84 cents each. 

a. Expectation Damages – (loss in value) difference between how much $$ ( actually obtained and what they would have obtained (expectation) had ( exercised reasonable diligence.

i. Expectation:  ( must prove with reasonable certainty.
1. PRICE: P expected 84 cents per set

2. QUANTITY: Too speculative:  ( tried to prove the total quantity of cards they expected to sell by offering one retailer’s opinion that he would have sold 50 boxes.

b. Reliance -- Out of Pocket Expenses to 3rd parties.

i. How to measure reliance? Labor + Materials.

1. Here, recovery was not allowed for expenditures (for plates) made prior to the K.

2. Expenditures for labor and material reasonably made in essential reliance was $19,934.44.  From this, the amount the sum that the ( actually obtained from selling the cards – $2,080 – must be deducted.  ( ( recovers $17,854.44.
iii. Restitution damages (“tort remedy” ( status quo ante: put person back in place were in before K was made). 
1. Measured by the value of the benefit conferred to the ((Quantum Meriut).  This might be different than the value of the labor and materials.  For example, the value of the house might be more than the $90k in labor and materials due to location, etc. 

2. Campbell - If it is not possible to calculate the value of the benefit conferred, then use fair market value.

3. Can get restitution for:

a. Breach of K (K In Fact)

b. Quasi K (K in Law imposed to prevent unjust enrichment)
8. Sale of Goods – UCC
a. Buyers Remedies
i. § 2-711: Buyers Remedies in General.  Where the seller fails to make delivery or the buyer rightfully rejects or revokes acceptance:
1. If none of the goods are delivered, buyer may cancel the K, OR

2. If some of the goods are delivered, buyer can recover the amount of the K price actually paid for undelivered goods (restitution) AND:
a. Cover price – K price (§ 2-712) OR
b. Market price – K Price (§2-713) OR
c. Specific Performance
3. Wilson.  Oral K under which Wilson is to sell 600K bricks to Mr. Hays for 1 cent per brick. Wilson delivers 400k bricks, and breaches on the remaining. Mr. Hayes, had pre-paid for the bricks($6k  (1 cent each).  

a. § 2-711 – recovery of K price (price paid for bricks not delivered) = $2,000

b. § 2-713 – damages for non-delivery: difference between the market price and K price = $8,000 (market price at time of breach was 5 cents per brick: $10,000 - $2,000) ( not contigent on whether the ( actually buys replacement bricks.

ii. § 2-712: Cover. Same product or reasonable replacement in good faith and w/out unreasonable delay 
1. Difference between the cost of cover and the K price PLUS Incidental or Consequential damages MINUS expenses saved.
2. If the buyer wants to recover consequential damages for a breach, the buyer must make reasonable attempt to cover/mitigate damages.

a. Gerwin. ( didn’t have the money to cover and that was OK says court: must use reasonable efforts to cover.
iii. §2-713: Buyers Damages for Non-Delivery or Repudiation
1. Different between the market price at the time when the buyer learned of the breach and the K price PLUS incidental and consequential damages MINUS expenses avoided.
2. Market Price is to be determined as of the place for tender or, in cases of rejections after arrival or revocation of acceptance, as of the place of arrival.
iv. § 2-714: Warranty
1. Where the buyer has accepted goods and given notification, he may recover damages for any non-conformity

2. Difference at the time and place of acceptance between the value of the goods accepted and the value as warranted PLUS incidental and consequential damages
v. §2-715: Buyers Incidental and Consequential Damages. Consequential damages are usually due to lost profits from transactions with 3rd parties that were not obtained because of the breach; often because of delivery delays in construction cases. Consequential damages must be: 

1. Foreseeable to seller at the time of K OR seller must know or have reason to know buyer’s requirements or needs at the time K. 

a. Gerwin. Consequential damages were not allowed because at the time of the K the seller did not know that the buyer needed the goods to open a restaurant.
2. To the extent that the buyer could have reasonably avoided losses by cover or otherwise, those losses will be deducted from damages.
3. ( has proven the damages with reasonable certainty. 
a. Gerwin. Difficult to show lost profits of a new business. Old business could use old receipts to prove future damages. Traditionally, courts per se barred lost profits for new businesses.  Could try to show profits of sim. business in area
vi. Aries. Consequential damages (UCC: lost use must foreseeable; tort( reasonable lost use is automatic). Here, seller knew from the beginning when the buyer needed the yacht and for what use.

1. Buyer was not required to cover by renting another yacht, because that would not have prevented his consequential damages. ( gets daily rental price X the number of days he would have actually used the yacht.
a. If ( was businessman chartering the yacht and suing for profits he would have been required to attempt to rent a yacht to cover and prevent the losses. 

b. Sellers Remedies
i. No consequential damages for sellers.

ii. § 2-703: Seller’s remedies. If buyer fails to make payment, revokes acceptance, or repudiates, seller may:

1. Resell and recover damages under §2-706 ( difference between K price and resell price PLUS incidental damages MINUS costs avoided; OR
2. Recover damages for non-acceptance under §2-708( difference between K price and market price at time of tender PLUS incidental MINUS costs avoided; OR
3. Rescind K and seek restitution

iii. §2-706: Seller resale (equivalent of buyer’s cover).
1. Seller may resell goods or any undelivered portion thereof. 
2. Where re-sale is made in good faith and commercially reasonable manner the seller may recover the difference between the resell price and K price PLUS incidental damages MINUS cost avoided.
3. In addition to being commercially reasonable, where the sale is at a private sale the seller must give the breaching buyer notice of his plan to resale
iv. § 2-708: Seller’s Damages for Non-Acceptance
1. Difference between k price and market price at the time and place of tender PLUS incidental damages MINUS expenses saved. Seller has burden to prove market price: Look at newspaper, commodities exchange for similar transactions.

2. If § 2-708 (1) is inadequate to put the seller in the position he would have been in had there been performance, seller can get lost profit.  Don’t confuse with lost profit for buyer.  Under UCC, buyer can only get lost profits as consequential damages under §2-715.  Situations where seller can get lost profits:
a. Lost volume seller (mass produced items).

i. Normally a seller would have to subtract any $$ earned in resale from damages under § 2-706. But, if the Seller is a lost volume seller, then does not have to deduct resale amount. 

ii. A lost volume seller is one whose willingness and ability to supply is unlimited.  If a supplier could have and would have entered into a subsequent K even if the K in question had not been breached and could have benefited from both, seller can recover lost profit on the breached K.
iii. Three key questions to Determine If Lost Volume Seller:
1. Would the seller have solicited the new customer even if there had not been a breach?

2. Would they have been successful?
3. Would the seller been able to perform the additional contract?
b. Seller never comes into possession of the goods. Kenco Homes – After buyer repudiated, Kenco was not required to order the breached goods from the factory.  

c. Goods are odd or peculiar so resale will be difficult.

d. Market is inundated with the product so resale is not possible.
v. § 2-709: Action for the Price
1. A buyer is required to inspect goods and revoke acceptance upon discovery of a defect.  
2. If buyer keeps accepting without inspecting or canceling (party is deemed to have accepted and waives the right to rescind the k.
3. Once goods are accepted, buyer is liable for the price of goods accepted. Buyer can sue for breach if seller fails in performance (i.e. defective goods). However, buyer has to give notice within a reasonable time to allow seller to cure defects.  If not within a reasonable time, buyer waives right to sue for breach.
vi. NO consequential damages under UCC for Sellers, only buyers; ( how damages are categorizes is important.
1. §2-710: Seller’s Incidental Damages: Any commercially reasonable charges, expenses, or commissions incurred in stopping delivery, in the transportation, care and custody of goods after buyer’s breach, in connection with return or resale of the goods or otherwise resulting from the breach

2. Difference Btwn. Incidental and Consequential Damages
a. Incidental damages are normally incurred when a buyer (or seller) repudiates the K or wrongfully rejects the goods, causing the other to incur such expenses as transporting, selling, or reselling the goods. 

b. Consequential damages do not arise within the scope of the immediate buyer-seller transaction, but rather stem from losses incurred by the non-breaching party in its dealings, often with third parties, which were a proximate result of the breach, and which were reasonably foreseeable by the breaching party.
c. Liquidated Damages
i. Contracting parties may stipulate a specified sum of money which would be payable as damages to the non-breaching party for a material breach of contract.

ii. Don’t need to actually use the phrase “liquidated damages” – q is whether parties agreed to be bound by liquidated damages formula

iii. Liquidated damages serve to remove the uncertainties and difficulties involve in proving actual damages in the event of a breach.

iv. If there is a liquidated damages clause, party can still get S/P, unless: there would be a double recovery or if there is a clause limiting recovery to only the liquidated damages.

v. Most courts will not enforce a clause that allows a party to either get a liquidated damages amount OR the amount they can win at trial because this is not a determinative amount; ( not really a liquidated damages provision.

vi. Test to evaluate the validity of a liquidated damages provision (judged @ time of K):

1. Damages would be difficult to determine; AND 

2. The stipulated amount had a reasonable relationship to the potential damages incurred (Increased scrutiny to procedural unconscionability: unequal bargaining power); AND
3. Not intended as a penalty. If liquidated damages are much higher than the anticipated damages they will likely be deemed a penalty.
vii. Boyle. Action for wrongful termination of an employment contract providing damages of 15% of salary per annun ($1.6 million; a great deal for the plaintiff). After 2 weeks on the job he is fired.  ( got a different executive job elsewhere.

1. Difficult to calculate

a. Plaintiff had a duty to mitigate.  The salary plaintiff recovered in mitigation would have to be deducted from his damages.  Here, the uncertainty is how long it would take him to find a new job or how long he would keep that job.  
2. Reasonable relationship to anticipated damages
a. Sophisticated businessmen on both sides of the deal knew that the liquidated damages might be a little more or less than the actual damages. Would not be reasonable if the liquidated damages clause was $10 million and the most he could have made if he had stayed employed for the full term was $2.5 million.
d. Land Sale Contracts
i. Sometimes a deposit is a partial payment of price to lock buyers into the deal, make sure buyer is serious ( “earnest money.”  In some cases, deposits can act as liquidated damages, usually specified in the K.  Local custom impact how interpreted.

ii. Where downpayments are retained as liquidated damages, need to do the liquidated damages analysis.

1. Uzan.  Action by Donald Trump to retain a 25% down payment on luxury condos following the buyer’s breach. 

a. Damages difficult to determine? NY real estate unpredictable

b. Reasonable relationship to anticipated damages?

i. 25% was a common down payment amount in NYC

c. No intended as penalty

i. Here, normal mode of business.

ii. Not out of line with possible damages

iii. Much higher than 25% it would like a penalty
iii. Unconscionability is a possible defense to downpayment retained as liquidated damages provision.
iv. Breach of Land Sale K (seller can’t convey b/c title problem ( no SP)
1. U.S. RULE: Regardless of the reason for the breach party may recover: Restitution (deposit) + Reliance (cost of title search, etc.) + Expectation damages (e.g. change in interest rate; maybe difference between K price and market price in hot market).

a. English rule: where seller acted in good faith (otherwise follow U.S. rule): Restitution + Reliance damages.  Purchaser is not entitled to get expectation.
2. Exam – how to calculate the reduce interest rate: K for a 10% interest rate.  The market rate at the time of the second purchase is 13% interest.  A difference of 3% more.  If the bank loan was for $100,000 a year as a result of the breach the party is paying $3000 more in interest each year.  The majority rule is to estimate how long the party is going to actually stay in the house (look at statistics for average length of stay in that particular area).  For example, average length of stay is 8 year.  Damages are $24,000.

9. Tort Damages
a. The function of a damages remedy in tort cases is to make the injured party whole by substituting money for tangible and intangible losses.

b. In contrast, the purpose of restitution is to disgorge benefits which the law considers it unjust for the ( to retain.

c. Tortious Harm to Personal Property 
i.  Total destruction: FMV before injury PLUS reasonable lost use (during time it takes to buy a replacement) MINUS any benefit (i.e. scrap value).  

1. Lost use here is different from K analysis.  Under K, to get lost use ( must go through foreseeability/ Hadley v. Baxendale analysis. Under tort damages, get reasonable lost use.
ii. Partial Destruction: repair cost as long as cost does not exceed the loss in value (FMV before tort – FMV after) PLUS reasonable loss use. ALT cap (minority): FMV just before injury occurred.

iii. If not a total loss, and repair is not (1) economically and (2) physically feasible, party can get loss in value.  HYPO: In case of rotted wood chips caused by damage to a barn’s roof, since the wood chips cannot be physically repaired, party gets the reduction in value. 

iv. Conversion, Generally. RULE: FMV Value right before conversion.

v. Special Rule for Conversion (could apply to destruction) of Fluctuating Commodity (i.e. gold):  Greater of (1) the market value at the time of conversion; (2) the highest market value between the time party learns of the conversion and a reasonable time after.

1. Why? After the party learned of the conversion the party would replace the gold during a reasonable time following the conversion.
vi. Household items that don’t have a commercial value because they are used (furniture, clothes): Actual value to the owner (objective standard) ( between FMV of used item & replacement value of new item. If destroyed goods were mostly new and high quality, the damage award will be closer to the replacement value. Actual award depends on:

1. Original cost

2. Depreciation (Where & tear)

3. Cost of replacement (cost to buy new)

4. Cost of repair if relevant

5. Age
6. Condition
7. Sentimental value to the owner is not a factor (majority: we’ll follow for purposes of MC).  Minority: can recover for objectively reasonable sentiment (items which average persons would find sentimental): heirlooms, family papers, photographs, and trophies

a. Carbasho – ( sues for the death of her dog.  Court awards FMV (right before injury) for total destruction of personal property.  ( wants sentimental value. Court refuses. If court were to adopt the minority rule there could be a different outcome because could argue that most people are sentimental about their dogs.
vii. To recover for destruction of personal property, moving party must provide evidence of its value.

1. Talifero. Man is beat up and the only copy of his novel manuscript is lost.  How to value a manuscript that has been written but not published: (1) if writer has track record (Stephen king) there’ll be a going rate; (2) if no track record, look at the value of similar types of manuscripts; (3) look at what the average “advance” on sales is given by the publisher; (4) amount of time it will take to reconstruct it.
d. Tortious Harm to Real Property
i. The cause of action for permanent injury accrues when the injury becomes permanent: Loss in value (Notion is that RP always has some value ( similar to personal property: even though party gets FMV just prior to destruction, party still has to subtract scrap value).
1. Permanent injury cannot be abated (reduced or repaired; or repair is very difficult); is fixed, a one time injury (i.e. barn explodes – COA accrues exactly at the time barn explode). 

2. SOL starts to run when injury becomes permanent (or when a temporary injury becomes permanent). Lawsuit stops SOL. 

3. These are damages for all past, present and future damages – ( barred by res judicata from suing in again).
ii. Temporary injury is one that is on-going and continuous; one that can be abated (nuisance, pollution): Loss in value OR Cost of repair if does not exceed loss in value  PLUS lost use (growing a less valuable crop)
1. SOL starts to run only when the RP is actually harmed and every new injury creates a new COA and a new SOL.  

2. Party can recover damages going back as far as SOL allows and going forward up to the time of judgment. 
3. Requires multiple lawsuits: possible injunction.
iii. Exception: (Applies to both temporary and permanent damages) 
1. If the ( has a genuine desire to repair the RP & personal purpose (not business) the party will receive the cost to repair as long as the cost repair is reasonable even if it exceeds the dimuition in value.  Probably won’t get cost to repair if would exceed the FMV after the repair is completed. HYPO: owner is attached to house/RP
2. Catholic Church –If the church only gets the permanent injury damage of the loss in value, church won’t be fully compensated because they’ll be in violation of their K with HUD.  
iv. Exception: Sovereigns recovering for environmental damage
1. Puerto Rico. When sovereigns are recovering for environmental damage courts will not cap recovery at the cost of repair.
2. The sovereign will receive the cost to repair OR as close possible as not to be grossly disproportionate to the loss.  Measured by: what a reasonable sovereign would spend to fix the problem.   
v. Rule for conversion of commercial tree
1. Rule for trees that have commercial value (i.e. no special value): FMV at the time of taking (lumber value).
2. Rule for ornamental tree: If tree has an effect on value of property (i.e. wind brake, shade) damages = loss in value of RP (FMV of RP before the destruction – FMV of RP after destruction)

3. Can you get cost to replace the tree?
a. Same rule as Catholic Church case.

i. Personal reason?

ii. Are you going to replace it?

vi. Value of mineral deposits
1. Willful trespass( get value at surface  

a. Royalties: awarded if ( had been receiving royalties prior to trespass; allows extractor to keep profit.

b. Value at surface MINUS extraction cost (awarded if ( had not been receiving royalties prior to trespass).

2. Unintentional trespass( get value in place: market value MINUS cost to extract.
e. Tortious Personal Injury
i. Past medical costs: (easy to calculate) 
ii. Future medical bills: cost per day x 365 x life expectancy
1. Often cheaper for ( to kill someone than to seriously maim someone.  Wrongful death damages attempt to compensate families members for the losses they’ll experience due to the death.  This could be less than the cost to provide future medical damages.

2. Key – Determining lifespan: Don’t consider issues like Asian women live longer – just consider women v. men (average age charts).

a. ( may argue accident shortened ( life span, thus decreasing her damages. Maybe convincing. Some courts allow for more damages due to shortened life span.

3. Generally, do not reduce the cost of future medical care to present value.  i.e. if ( is receiving money for a future surgery, but not clear when surgery will be necessary, then don’t reduce to present value.  If future medical costs are a fixed amount (institutional costs) award is reduced to present value.
4. Inflationary rates are predictable and should be awarded for institutional care.
a. Best method: reduce the award to present value and then take inflation into account.
5. Alt to lump sum payout (tort reform): a trust fund to pay out periodic payments as care is needed (helps to ensure care is actually provided instead of windfall). Courts generally prefer lump sums.  In CA, in some cases courts will award periodic payments acts like an insurance policy for ( paying for care as needed.  
iii. Earnings (CA: All economic damages reduced to present value)

1. “Lost Future Earnings” = Temporary damage

a. Theory: ( will be able to return to work recovery.

b. Salary X Time (reasonable certainty; need experts).

2.  “Future Earning Capacity” = Permanent damages
a. Never return to work ( need to prove injury is permanent.

b. Same formula (Salary X Time victim would have been in work force)
c. Should take into consideration annual increases

d. Need a realistic assessment of how long a person would work; a jury question – i.e. is there a reason they would not work until 65?

e. Lump sum payout reduced to the present value. This is done when the party receives money now for a future loss.

i. When awarding for a future loss, the court takes into account the bank interest rate and reduces the value for the future loss by that rate.  

ii. Hypo: to give someone now a value that will equal $1000 three years for now.  Interest rate is 3.7%. ( has to give $900 now.  ( can put that $900 in the bank now and have $1000 in 3 years.  Key is a guess as to what the future interest rate; jury decides.
iv. Pain and Suffering (fair and reasonable)
1. Awarded past and future

a. Physical pain

b. Hedonic Damages: loss enjoyment of future life.

i. Some courts allow this as separate damage, generally it is subsumed under P & S (courts are worried that loss of enjoyment damages will drive up recovery).

ii. Frankel argued ( didn’t feel much pain b/c she was in coma.  Court did not buy the argument b/c even though she was in coma, she responded to pain stimuli. Other courts might allow this argument.

2. ??. Generally do not reduce pain and suffering to present value (b/c hard to say exactly when someone is going to suffer).

3. Jury Instructions for “fair & reasonable” pain and suffering damages are allowed:

a. Jury can take into consideration their own experiences

b. Take whatever is in evidence

c. Consider what Plaintiff says about pain and suffering. ( can bring in experts:

i. Medical. Testify as to whether there is pain, whether pain and suffering will get worse, etc.  Cannot testify to the amount of money that the jury would award.
ii. Economist.  Most courts DO NOT allow economists to testify to estimate value of the pain and suffering.
4. Lawyers can suggest to the Jury what’s fair and reasonable. (i.e. argue a formula/per diem for P&S). However, MANY courts though don’t allow b/c creates a false allusion of certainty for P&S.

v. Injury to a Minor // Healy v. White
1. Parents can recover future medical costs until kid is 18.

2. When a jury gives half of what ( is seeking, there is something suspicious.  Likely jury could not decide who was liable and compromised.  Or thought some harm was pre-existing.
vi. Other Personal Injury Issues
1. Courts are generally reluctant to make deductions from lost earnings for Social Security or taxes.

2. Lost earnings for permanently injured kids are based on court’s determination of what level of schooling the kid would have likely achieved had he not been injured (determined by their academic performance prior to injury). Have to deduct cost avoided.  I.e. cost of going to college.
3. Fear of Future Illness
a. Some courts have allowed recovery for fear that person will get a disease in the future (i.e. due to an exposure to toxics)

b. Most actions fall under the one action rule (we’ll follow) meaning a ( recovers for past, present and future damages.  Also, ( can’t wait too long because might have a SOL problem.  But, what if the damage has caused an increased risk to contracting a future disease? Some courts have relaxed the one action rule.

c. In CA, if there is a possibility of developing health problems in the future, ( can recover for the cost of medical monitoring (i.e. costs of going to the doctor to monitor whether a health problem develops).
vii. Loss of Consortium

1. 2 types of loss of consortium (spouses, domestic partners, and sometimes parents and children can recover).
a. Tangible/economic

i. Support – amount of $ that the injured person would have provided to support the family had he not been injured.  If one spouse recovers support $ that amount must be deducted from victim’s lost earnings recovery.
ii. Services household activities valued in economic terms (measured: how will party have to pay a handyman to do what injured party would have done?)

b. Intangible/non-economic

i. Love, companionship, sexual relations, affection, mentoring (parent/child) 

ii. Dupont – Not newly weds. If a spouse is younger, the loss is greater.

f. Wrongful Death
i. Determined by statute.  “Survival Acts” and “Wrongful Death Acts” actions usually consolidated to ensure no double recovery.
ii. Injuries to the deceased
1. Survival Acts – allows certain claims to “survive” the victim. 
a. Damages recoverable are limited to the loss or damage the decedent incurred before death – those damages the decedent would have been allowed to recover had he lived. Brought by deceased’s estate/executor. Types of losses:

i. Can recover medical expenses/funeral expenses.

ii. Can recover all claims that decedent had against other people (not the tortfeasor). E.g. bike destroyed.

iii. Can recover lost earnings between injury and death

iv. Estate CANNOT lost future earning capacity. 

v. In CA, estate CANNOT recovery for victim’s pain and suffering (minority)

vi. Estate CANNOT recover for lost enjoyment of future life (shortened life span). Compare: for an injury, loss of future enjoyment IS recoverable.  From a purely economic perspective, party is better off killing someone rather than injuring them.
iii. Injuries to other people
1. Wrongful Death Acts.  Parent, spouse, and children can sue for wrongful death. CA allows domestic partners to sue too.  Victim’s estate cannot sue under Wrong Death statutes.  

a. Not really valuing human life, but valuing the loss of that life to others.  Usually less $$ than if seriously injured.

b. The death of higher wage earners provide more damages for their family. 

c. CA ( all economic damages reduced to present value.

d. Types of losses:

i. Can recover medical or funeral expenses (no double recovery with that of victim’s estate).

ii. Can recover for loss of consortium/support.  This is the money the family would have received from the decedent but for the death.

1. Economic consortium. Includes some of the future earning capacity, not all – only the amount of the decedent’s earnings that would have been spent on the support of family.  

2. Non-economic consortium. Jury will consider how close the relationship was to determine the amount of the award.  More controversial as to whether parents can recover for children and whether children can recover for loss of parents.  Jordan found children could recover for loss of parent: companionship, affection. CA – domestic partners.

iii. Cannot directly recover for grief (difficult to quantify)

iv. Cannot recover mental distress (i.e. seeing someone else die/injured).  

v. In CA,family CANNOT recovery for victim’s pain and suffering
vi. Employer cannot sue for the loss of a good worker due to another’s negligence.

10. Limits on Compensatory Damages

a. Certainty of Damages

i. Rule of certainty. The fact of the injury must be proven with reasonable certainty.  However, the exact amount of the recovery does not have to proven with the same level of certainty.  Most courts require K damages to proven with more certainty than tort damages because harder to put a $$ value on tort damages.

ii. American Rule on Contests (majority): when dealing with a contest, and someone claims that those running the contest did not run it fairly, or someone in the contest caused an interference, the American Rule says that those losses are always too speculative to bring a claim. We’ll follow, unless specifically asked about the English Rule.
1. English Rule (minority) allows for suit for “lost chance” valued by a percentage of total prize money (if five racers, ( receives 20% of total prize).

iii. UCC § 2-715 – Consequential damages including those for breach of warranty—Need to show that the breach proximately caused the damage.

1. Cannon v. Yankee.  ( runs restaurant. Customer organizes other customer to ruin the business.  ( sues pea canning company for breach of warranty (difference between goods as warranted (can of peas without worms) and the value of the goods as produced (can of peas with worms).  ( also wants $ for lost profits (consequential damages).  

b. Mitigation of Damages (tort & K)
i. Mitigation Principles.  Mitigation is affirmative defense—burden on ( to bring evidence and prove mitigation by ( was possible (tort injuries):
1. Mitigation is not required until the injury has actually occurred.
2. ( cannot recover damages that he could have avoided: 
a. Generally, innocent party cannot pile on damages 

i. After a clear repudiation of the K, the innocent party cannot continue to perform and recover damages based on full performance.  To mitigate, party must cease performance; party cannot pile on damages.  Any amount that could have been avoided by mitigation is deducted from breaching party’s liability.
ii. Luten Bridge Co. Buyer breached by repudiating the K. Luten finished building the bridge anyway.  Assume K was for $100k and that there was $90k in labor in material and $10k in profit.

1. If Luten had not started building the bridge when it learned of the repudiation, damages would have been expectation damages: K price – cost avoided.  Here, $10k in profit.  
2. Here the company is claiming $100k in damages, $90k on labor and material should not have spent. The $90k is subtracted from the $100k in claimed damages leaving $10k. Bridge company lost $80k.

3. (If the county found some use for the bridge in the future, county would have to pay restitution.)

3. ( has an affirmative duty (reasonable duty) to mitigate losses. i.e. look for a job.  But ( is not required to take lesser employment. 

a. Parker. A well-know actress has a K to make a movie. She had a guaranteed K for $750k. The production co. decides not to make the movie, but offers her a different role in a different movie.  Normally, ( would get her expectancy damages: $750k.  ( raises whether or not she should have mitigated her damages by taking the other movie.
i. Measure of Damages for wrongfully discharged employee is the amount of salary agreed upon (expectation damages) less the amount which employer affirmatively proves the employee has earned or with reasonable effort might have earned from other employment.
ii. ( could also try to argue “lost volume” and keep the money for the movie she lost and the movie she did instead.  She would have to show that she could have realistically done both movies at the same time
iii. ( must actively seek other employment  but the duty to mitigate is a reasonable one and there is a duty only to accept comparable employment in order to reduce damages. “Comparable” employment is something not Different or Inferior to the work that you originally had.  
1. The party must seek comparable employment; take comparable employment; deduct the salary of the comparable employment from the damage award.

2. If the employment is not comparable, the party does not need to take the job or make deduction.

b. Mitigation must be reasonable: if ( cannot afford to mitigate, there is no duty to mitigate. Garcia v. Wal-Mart. 

c. Mitigation of medical treatment (tort cases).
i. Modern Rule: If ( asserts failure to mitigate on part of an injured party ( must prove that reasonable person of ordinary intelligence and prudence under same or similar circumstances would have elected to undergo medical treatment. If ( meets the burden of proof, the injured party will not be allowed damages for those injuries which the plaintiff could have avoided by medical treatment.

ii. Note: Seatbelt laws.  If a passenger is not wearing a seatbelt, the doctrine of comparative fault (not mitigation) reduces the passenger’s damages by the amount of damages that could have been avoided by wearing a seatbelt.  Duty to mitigate does not arise until the injury occurs.
4. Collateral Source Rule. Essentially, an exception to the duty to mitigate under certain circumstances: no need to mitigate if the payment for damages comes from a source wholly independent from the tortfeasor.
a. Normally if you receive compensation for an injury, that compensation is deducted from (’a liability. But if the compensation for injuries from a source wholly independent from tortfeasor (i.e. (’s insurance), such payment shall not be deducted. Helfend.  Looks like double recovery but is justified on the basis that ( has to pay his lawyer. 
i. If the (’s insurance company had also been the (’s liability insurer, then it would not be independent and the insurance amount would be deducted.
ii. Subrogation clause.  These clauses in insurance K’s say if you need medical costs we’ll pay for it, but if you recover money from someone else in a suit for your medical injuries then we want to be reimbursed.

b. Government: if the source of the funding for the government entity the ( is suing is not independent from the source of funding of other government services the ( is receiving, then ( deducts the value of those services from (’s liability.  If these services are provided by a separate fund (e.g. Social Security) then the funding for the government tortfeasor, then don’t make the deduction.
i. HYPO: A veteran sues the post service after an auto accident. The veteran is treated by the VA hospital for free. Funding for the VA and US postal service come from the same general fund (U.S. treasury); ( make ( must deduct the value of the benefits received from VA from the Post Office’s liability.  

ii. HYPO (Exam): Most courts have said Social Security is separate from the rest of the government because it comes from a special fund ( the collateral source rule applies and deduction is not made.

11. Punitive (exemplary) Damages

a. Usually only granted with tort damages. Purpose of tort damages: (1) compensates (; (2) deters.

b. Rules governing whether a ( is entitled to punitive damages:

i. CA standard for imposing punitive damages (736): Punitive damages apply where it is proven by clear and convincing evidence that ( is guilty of oppression, fraud or malice:

1. Malice: intent to cause injury/willful disregard (reckless conduct) for rights & safety of others.

2. Oppression: despicable conduct that subjects ( to cruel and unjust hardship in conscious disregards of (’s rights.

3. Fraud: intentional misrepresentation of a material fact known to the ( with intent to deprive person of their legal rights. 

ii. (Normal civil standard: more likely than not (preponderance of evidence) clear and convincing is higher than preponderance, lower than beyond a reasonable doubt)

iii. Vicarious punitive liability: Three scenarios where an employer can be vicariously liable for punitive damages for the conducts of an employee/agent (compensatory damages are automatically vicarious under respondeat superior):

1. If employer participates/authorizes/ratified the conduct. (Can make the argument that if the employer was on notice, by not doing anything about the conduct the employer is ratifying it.)

2. Employee in a managerial capacity acting w/in scope of employment.

3. If employer recklessly employed an unfit employee.

iv. Can get punitive damages even if there are only nominal damages.  (Also if there only nominal damages, could ask for injunction: argue that there would be multiplicity of lawsuits).

v. Punitive Damages for Breach of contract.  Basic rule is that there are no punitive damages in breach of K–even if the breach is intentional and with the aim to make more money (“efficient breach”).  Exceptions:

1. If the breach of k satisfies the elements of a tort (e.g. promissory fraud: party enters into a K but never intended to carry it out – this is difference than ordinary breach of K where party decides not to carry out the K after it is entered into).  The advantage of suing for punitives under K is that the SOL for K’s is long than for tort.

2. Breach of K action for insurance company bad faith 

3. Service company fails in its duty to carry out a public duty 

vi. Juries gone wild with punis?  Or is it that only the biggest cases make the news and many are reduced on appeal?  In 2002, 12,000 civil filings (down from 22,000 in 1992).  (’s win 55% of the time.  Median award $37k.  Punitives awarded in 6% (356 cases) of cases where (’s prevailed – median award for these cases was $55k. In 12% of these cases (40 cases) awards were over $1 million.

vii. Punitive damages for defective products. 
1. Wangen v. Ford Motor Co.  Whether Puni’s are available in products liability suit? Ford’s arguments (court dismisses all):

a. Punitives should be for intentional torts, not strict liability
i. Court says question is not the category of the tort, but how the underlying conduct compares to the standard (CA standard above)
1. Is CA’s standard of oppression fraud, malice met under these facts?

a. Ford knew that some cars could be hit and explode.  But there are so many what ifs, there are always things that can be made stronger and safer.

b. Ultimately, it has to do with whether or not Ford knew if something can be fixed that’s hazardous without paying too much for it. If so, maybe despicable conduct (oppression).
b. Punitives shouldn’t be available for products liability( too many lawsuits.  Defective manufacture would only affect one car, but defective design has multiple (s. 

c. Ford would pass on damages to consumers, shareholders.

d. Compensatory damages are adequate. Court disagrees: compensatory damages may not enough to deter Ford in the future. 

i. Ex: Pinto case ( Economists calculated human life as a cost of doing business. Punitive damages make Co. think twice about not fixing the problem b/c. Co. will now have to factor in the possibility of paying large punitive damages.

ii. Additional offense: Co. didn’t tell people it had made the decision to save money by making less safe cars. 

e. Multiple plaintiffs
f. Puni’s are windfall b/c ( got compensatory damages.

i. Court says not always a windfall, after paying lawyer, ( isn’t adequately compensated.

ii. Some states have dealt with this issue by allowing the state to take a portion of the punitive damage award (violate 8th Amendment) and put it in gen. treasury, but other states like OR, put it in criminal injury fund where its used to pay victims of tortfeasors who are insolvent.

viii. Mass torts, multiple Plaintiffs & Punitive Damages. Diff. approaches:
1. First Comer/‘first bite of apple’ rule: only the first ( gets punitive damages. Most courts reject: unfair to later (s.

2. Inform the jury of prior punitive damages.  Problem: when jury hears the first ( got a large punitive award, could inflame the jury and cause them to award the same in the second case

3. Bifurcate proceedings - CA allows for it if the ( asks for it.

a. In the first hearing the jury decides whether punitive damages should be awarded w/out being prejudiced by extrinsic evidence.  

b. There is a second proceeding where jury decides how much to award; can consider (’s wealth, other punitive awards.

c. Overall approach to Punitive damages on exam:
i. Does conduct meet CA standard? 
ii. Was there adequate procedural Due Process? 
1. Procedural: Honda. 1) Adequate jury instructions on the function of punis; factors jurors should consider, 2) judges not be barred from reducing awards (need judicial review).
2. Was there a violation of substantive DP? 
a. 8th Amendment. Kelco. 8th Amend does not regulate punitive damages unless the government is ( (“excessive fines”).
b. 14th Amendment Substantive DP: 
i. Scalia/Thomas (traditional dissent): no substantive limits to punitive damages (b/c there is no substantive due process at all) under Constitution; up to the states to set limits.
ii. Three factors for determining substantive due process limit for punitive damages (not “grossly disproportionate” BMW):

1. The degree of reprehensibility of the (’s conduct: repeated disregard to public health; financial vulnerability; repeated harms; intent, trickery, malice or mere accident?

a. A jury cannot take into account the illegal conduct that occurred outside the state for purposes of establishing the $$ award.  Evidence of conduct from outside the state is admissible to prove reprehensibility if the conduct is similar to the conduct in the case. State Farm.
b. Punitive damages can only be applied for what the ( did in the case in front of the jury, not other possible (s. Phillip Morris.  

2. The ratio between the compensatory damages and the punitive damage award;
a. Not a per se rule, but punitive awards more than 9 times compensatory damages (most cases should not exceed 4-to-1) are presumed to violate DP. The size of the (’s wealth alone does not allow higher punitive damages. State Farm
i. Mathias – Modifies State Farm. Bed bugs. Here, the company is vicariously liable for punitive damages due to actions of managers acting w/in scope of employment.
ii. ‘Single digit rule’ may not apply where the compensatory damages are low: 1) would not deter the conduct; 2) need to give lawyers an incentive to take cases.
3. Difference between punitive damages and civil/criminal penalties in similar cases. 

12. Restitution

a. Restitution is a civil liability based upon unjust enrichment. Quasi-k’s entitle ( to the remedy of restitution where no contract implied in fact exists.
i. Stand alone or coupled with tort or contract remedies.
ii. Restitution is an exception to the rule that breaching party cannot recover.
iii. HYPO: neighbor uses his fire extinguisher to put out a fire at a neighbor’s house.  Neighbor refuses to compensate him.
b. Alder. Investor gives the inventor $5k in exchange for the patents. Problems develop with the patent. Drudis rescinds the K, claiming ( breached the K by misrepresenting the patent. Court said inventor didn’t misrepresen. Since inventor did not breach, and Drudis rescinded the K, its Drudis who breached.  Court says Inventor has 3 choices of remedies:
i. Rescission & restitution. (Undo k: both parties return benefits received).

ii. Keep contract alive and waive the breach.
iii. Sue for breach of K. (treat the repudiation as a breach).
c. 4 Ways to get restitution:

i. Rescission (b/c other party breached) & restitution

ii. Lawyer with contingency fee agreement is fired (Kelner)
1. In CA, a lawyer with a contingency fee agreement who gets fired is limited to quantum meruit, as measured by his or her customary hourly fee (this would include actual costs incurred on the client's behalf), but only if the client goes on to win the underlying case.  Hourly records of work performed must be kept as work is performed, not in preparation of litigation.
iii. Breach of K (K IMPLIED IN FACT).  If ( can’t get expectation damages b/c uncertain; no reliance damages b/c no payments to third parties.
iv. Show a quasi contract (K IMPLIED IN LAW)
1. RULE: to show there is a substantive right to restitution when there is no formal contact (contract implied in fact) need to establish a quasi contract/contract implied in law (remedy for quasi contract is restitution)

2. Factors to establish Quasi Contract:
a. ( received a benefit/benefit conferred on (.

b. ( would be unjustly enriched if kept the benefit.

c. Under the circumstances ( should make compensation. 
3. Calculating quasi contract damages. Quantum Meriut: value of goods/services ( measure of restitution.
a. Pyeatte v. Pyeatte.  Wife and husband enter into an oral agreement where wife agrees to support husband while he goes to law school. 

i. TC says there was a formal K 

1. Expectation damages put ( in position as if K was carried out: $ to get her the degree.

ii. C/A ( there was no formal contract.  Since can’t get breach of K, ( agues quasi K & restitution.

1. Unjust enrichment?

a. They got divorced right after he graduated, ( she did not benefit from the education, ( unjust. 

b. Had she paid and they divorced many years later, but got a better living standard during those intervening years, then it wouldn’t be unjust enrichment.

2. Damages: (’s gain (his education).  Not the value of the education; but, the amount of $ wife contributed to his education.
b. Sometimes better off suing for quasi k damages as opposed to tort damages 
i. Monarch accounting v. Prezioso.  (, monarch, leased a building from Prezioso. Preziosio leases the roof of the building to a 3rd party. What can Monarch do since Prezioso has been collecting the rent:

1. Could sue the billboard co. for trespassing.

a. Problem: only nominal damages. But could argue: punitives, injunction

2. What if they want the money?
a. Restitution damages:

i. What ( received ( past rent MINUS (’s expenses to upkeep 

ii. Future rent – future losses are not recoverable under restitution because no benefit has yet been conferred to the (.

d. Waiver of Tort and Action in Assumpsit

i. When a ( waives a tort (i.e. conversion) in favor of a legal restitutionary remedy the right is implied through a quasi-K (K implied in law).

ii. Purpose: longer SOL associated with a K rather than that of a tort.

iii. For example, the action in assumpsit (“common counts”) provides restitutionary damages (value conferred on () which is equal to the measure of damages as conversion—fair market value at the time and place of conversion—but under longer SOL.  (Common count is a quick way to recover on a debt.)

iv. Courts have allowed waiver of conversion, trespass to chattel, sometimes trespass; not defamation.
v. Taylor v. Coca Cola.  ( provided ( with fire extinguishers. 200 have disappear. Cause of action:

1. Conversion: advantage of suing in tort: punitive damages.

a. But here there is no malice, oppression or fraud.

b. Disadvantage for suing in tort: 3 yr SOL. 

c. ( waives the tort and sues in assumpsit: 4 yr. SOL.
2. Assumpsit (“Common Counts”).  Two types:
a. “Money had & received” – value at time goods delivered.
i. HYPO: ( lends $ to (.  If ( can trace $ to goods, ( gets the goods even if increased in value.
b. “Goods sold & delivered” – increased value of goods.
i. HYPO: for conversion of gold, if the value has gone up over time consider suing in assumpsit.
e. Constructive Trusts and Equitable Liens
i. Quasi-contract, replevin, and common counts are legal restitutional remedies. Constructive trusts and equitable liens are equitable restitutional remedies; ( must show that legal remedies were inadequate; can apply equitable defenses.

ii. A constructive trust, a form of restitution, arises not by any agreement or understanding between the parties but by operation of law; purpose is to prevent unjust enrichment.  

1. To bring a COA for constructive trust a ( must show fraud: 
a. Existence of a fiduciary (or confidential) relationship 

i. Per se confidential relationship: attorney-client; religious leader-observant; doctor-patient.

ii. In other cases, look to see if trust was placed in the individual

1. County of Cook.  Clerk took brides from a voting machine company in exchange for county Ks. Co. argues that the confidential relationship arose from the Co.’s trust of clerk’s recommendation of which machines to buy.

b. That the relationship was abused.
2. ( suing for a constructive trust does not need to show losses to get a constructive trust; the focus of restitution damages is the (’s gains.

3. Constructive trust is a specific remedy; it is placed on specific property. ( can recover only the object that was wrongfully obtained. (It can be money, but it must be specific money; i.e. in a specific bank account consisting of only ill gotten gains). 

a. However, if ( can trace the money into another item, then ( gets that item.  For example: if ( embezzles $50k, and uses only that $50k to buy a house, ( can get that house, even if the house is now worth more than $50k; if ( invests the $50k and ( can trace the money, ( gets the investment and any increased value.  ( prefers a constructive trust if the value of goods purchased/$ invested with ill gotten gains increases.  If value decrease, ( wants an equitable lien.
iii. If ( is eligible for a constructive trust, ( has the option of pursuing, in the alternative, an equitable lien. 

1. The equitable lien gives the ( a right to a certain amount of money and can be sought in instances where the ( does not have a right to take the property outright.

2. An equitable lien operates as an encumbrance on property. It is available only when the ( can trace misappropriated property to its product.  For example, if a fiduciary embezzles a client’s money to purchase a car, the client can trace the $ to the car and impose an equitable lien on it.  

3. Circumstances where an equitable lien is preferred over a constructive trust:

a. When the property purchased with the embezzled money has declined in value.

b. When there is not a severable interest in the (’s property against which ( is making the equitable claim. (i.e. Instead of using the just embezzled $50k to buy a house, the ( combines the $50k without other money to buy the house).

4. Middlebrooks.  ( lends $25k to her parents and they refuse to pay it back.  ( alleges fraud: that her parent’s did not have present intent to pay her back when they entered the bargain (this is promissory fraud – could get punitive damages if sued for conversion).  ( could not get a constructive trust here because the parents used additional money to buy the house.  ( there was not a severable interest in the (’s property against which ( is making the equitable claim.  

a. If the parents had used only the $25k to buy the house, ( could seek either a constructive trust or an equitable remedy.  If the house had gone down in value then ( would prefer an equitable lien because that would provide a security interest for the entire $25k.

b. ( can recover a deficiency judgment on an equitable lien if the house forecloses under the value of the lien.  Can only get a deficiency judgment in a judicial foreclosure.
5. RULE: Where an owner allows, and tacitly approves of, another to make improvements on their land, knowing it was on their land and could have stopped the construction, then the landowner may have to pay restitution for the improvements.  Unclear how broadly the rule applies – i.e. tenant could not bill a landlord for making improvements on an apartment.
a. Robinson. wife could not get a constructive trust because it was not only her work/effort that went into the house.  Wife could seek an equitable lien.

Exam:

· Office hours: Dec. 2 (5pm-6); Dec. 11 (5-7); Dec. 17 (2-4)

· 2 parts of exam:

· 40% -- First: 1 hour essay question (one fact pattern, 4 questions). 1200 word limit.

· 60% -- Second: 2 hour multiple choice exam (50 questions; 4-5 options).  Median is 35.
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