Remedies (Tiersma)


I) INTRODUCTION
A) SOURCE OF REMEDY

1) There are 3 sources of remedial rights 

i. Statutes, federal and state constitutions, and common law

B) TYPES OF REMEDIES
1) Coercive

i. Courts coerce a person to do something

a. They issue an order that you must do something or not do something by means of their contempt power

ii. Traditionally were issued by the court of equity

a. Courts of law could not give coercive remedies

iii. Coercive remedies can bee issued before the case has been decided on the merits ( Preliminary injunctions

a. Sometimes it is necessary to preserve the status quo

iv. Coercive remedies operates against the person rather than the person’s property

a. Damages operate against the person’s property

1. You can get a judgment lien on a person’s property

· This doesn’t operate on the person itself

v. Two Main Types of Coercive Remedies
a. Injunctions 
1. Order from the court that tells the litigants to do something
2. 4 Types

· Preventive

· An order to directly prevent the anticipated harm from happening

· Do not let the cattle come over his property

· Restorative

· Forces a person who caused the harm to restore it to the original state

· Very hard to get since courts would rather give the damaged party money

· Prophylactic

· Protective injunction to prevent the damages indirectly

· Tries to take away the opportunity from further harm

· “Fix the fence” which would prevent the cattle from coming over

· Usually used in harassment cases

· Structural
· An injunction directed at an entire institution

· Really a whole series of different remedies

· Tries to regulate whole sets of institutions such as the police departments, school districts

· Used in civil rights cases

b. Specific Performance

1. Used specifically for contracts

· Forces a party to comply with the contract rather than pay for their breach

2) Damages

i. Legal remedy enforced by the court of law

a. Issued against the property rather than the person

1. Can’t go to jail for not paying

ii. Measured by the amount of the person’s loss

iii. Two types of damages

a. Compensatory

1. To compensate for some sort of loss

b. Punitive – Sometimes called Exemplary Damages

1. Does not focus on the P’s loss but rather the D’s behavior

· To deter the D from engaging in that type of behavior

3) Restitution

i. Can be both legal and equitable
a. Equitable Restitution

1.  Constructive trust and liens
b. Legal Restitution

1. Quasi contracts, replevin, common counts

ii. The focus is on the D’s gain rather than the P’s loss

a. Involves some sort of unjust enrichment
1. Example: The D stole $1 from the P and bought a lotto ticket that won.  If the P sues for damages, his loss is only $1.  But if the P rather sued for restitution than the D’s gain is the lotto prize.

4) Declaratory Relief

i. Asking the court to resolve a legal question or issue

ii. The person who would normally be the D acts like the P by initiating the action 

iii. Most courts require the issue to be ripe for adjudication and there must be a real case or controversy

a. Judges are not in the business of giving legal advices

1. There must be a real live cause of action

· Cannot get a declaratory relief for a tax deduction because you did not take out the deduction so there is no controversy

iv. There is res judicata effect for declaratory relief

v. Used by a lot of insurance companies

C) REMEDIES AT LAW AND EQUITY
1) Equitable v. Legal Remedies

i. Some jurisdictions have separate courts at law and equity

a. However many courts like CA, have combined them

ii. Differences

a. Right to a jury trial

1. Legal ( Right to a Jury trial

2. Equitable ( No right to a jury trial

b. Defenses

1. Equitable remedies have separate defenses such as unclean hands and latches

c. Equitable Enforcement 

1. Courts can use their equitable power of contempt to enforce an equitable remedy

· Court cannot sanction or put a person in jail for not paying the damages

D) LIMITATIONS ON REMEDIES

1) Statutes

i. Generally the legislature can limit a remedy by statute  

a. Example: CA has a limit on the amount of damages for doctor malpractice

ii. Can a court issue additional remedies when a statute list the remedies

a. Orloff v. Los Angeles Turf club

1. Facts

· Black guy gets kicked out of a horse race twice for no reason.  

· Statute prohibits public amusement places from refusing admittance without any reason

· Statute states the remedy as $100

· The P wanted injunctive relief as well

2. Held

· The CA Supreme Court held that the statute must be liberally construed to promote justice

· The court issued the injunction as well

· In CA the list of remedies is not exclusive but can add others to carry out the goals of the statute

b. Note: In other jurisdiction, court state they cannot add to a remedy in the statute if a remedy is given in the statute

1. They use the cannon of interpretation

· Expressio unius est exlusio al terium ( The inclusion of one thing is the exclusion of another

iii. Must distinguish between a limitation of an existing remedy and a limitation of an existing right
a. The legislature can change the remedy by statute but MAY NOT be able to abolish a cause of action

1. In Illinois the legislature tried to abolish the cause of action for alienation of affection but the Illinois Supreme Court held that was unconstitutional so the legislature limited the remedy to actual damages.  The statute was upheld

2) Defenses

i. A defense to a cause of action does not create a remedy

a. Corwin Equipment v. General Motors Corp.

1. Facts

· Corwin entered into a contract with GM and sued because they thought the contract was unconscionable

· The District Court found that the contract was unconscionable under the UCC

2. Holding

·  An unconscionable contract does not create a cause of action but rather is a defense to stop an enforcement of a contract

· So Corwin could have breached the contract and not be held liable for the contract but cannot perform and sue for an unconscionable contract

3) Cause of Action – Private Associations
i. In order to be entitled to a remedy a P must have a proper cause of action
a. Courts can only review the application procedures of a private organization when membership in the organization is an economic necessity.

1. Court avoided the cause of action to overbroad limitation

ii. Treister v. American Academy of Orthopedic Surgeons

a. Facts

1. P, an orthopedic surgeon was denied membership to the academy of orthopedic surgeons

· The membership was more exclusive than the ABA and required interviews, referrals among other things

· The membership helps their members get hospital privileges, saving on malpractice insurance among other things

2. P believes he was denied membership because he served as a P expert witness for medical malpractice cases

· It was nothing to do with his competency

b. Held

1. There is no jurisdiction for this court for a denial of a membership from a private association

2. The cause of action here was due process and was so overbroad that the court created a bright line rule

· Courts can only review procedures for membership in a private associations if membership is an economic necessity

· Only if non-membership can deprive P of his ability to practice medicine can it be reviewed by the courts

E) REMEDY CHARACTERIZATION

1) Immunity
i. Immunity can only bar “damages” and not prospective injunctive relief

a. Pulliam v. Allen

1. Facts

· Pulliam is a judge and incarcerates the plaintiff for their inability to post bond for non-incarcerable offenses such as public drunkenness

2. Held

· The judicial immunity doctrine does not apply to prospective injunctive relief

2) Insurance Contracts

i. Maryland Casualty Co. v. Armco Inc.

a. Facts

1. Armco was sending hazardous waste to a disposal site
· The federal government came in to clean up the mess

· The government sues for the clean up costs

2. Armco had an insurance policy with Maryland Casualty for damages

· Insurance companies sues for a declaratory judgment that they are not liable for the cost

b. Held

1. If Armco is liable for damages than the insurance company must pay for the damages

· However if Armco is not liable for damages than it does not have to pay 

2. Is the clean up costs here restitution or damages

· The government here is not suing Armco for damages that they inflicted but rather for the clean up costs

· If you ruined my property and I sue you for it than it would be damages ( Not suing you to fix it but rather to compensate me for it

· If you ruined my property when I was out of town and someone steps in and fixes it and gives me the bill ( This is more like restitution 

· Here the government is cleaning up the property and therefore it is restitution and not damages

· So whether the insurance company pays or not is dependent on how the government proceeds however there is a fine line between the different classes of remedies

3) Equitable v. Legal Remedies

i. A P may sue for either a legal remedy or equitable remedy 

a. However if a P sues for an equitable remedy will determine if there is a right to a jury trial

ii. Brunecz v. Houdaille Industries

a. Facts

1. P is suing for wrongful termination and seeks reinstatement and back pay
· However the P would like a jury trial

b. Held

1. A legal remedy entitles the P to a jury trial but there is no right to a jury trial for an equitable remedy

2. Reinstatement

· This is a coercive remedy (equitable) since it forces the employer to hire him

3. Back Pay

· Lost wages is compensatory in nature ( Legal Remedy

· However back pay is associated with reinstatement since you have to be reinstated to get the back pay

· Not a separate remedy at all 

4. No right to a jury trial

4) Statutory Cap on Damages

i. Pollard v. E.I. du Pont de Nemours and Co.

a. Facts

1. P sues former employer based on sexual harassment and was awarded 300K in compensatory damages

· There was a statute that capped compensatory damages to 300K for sexual harassment

2. P is arguing that part of the award was based on front pay and this is not compensatory damages so she would have received more but for the statutory cap

b. Held

1. Front pay is associated with reinstatement and therefore not compensatory damages at all
· So the cap for compensatory damages should not apply to front pay

II) INJUNCTIONS

A) INTRODUCTION

1) Coercive remedy issued by the court to prevent future harm to the P

i. A court order issued against the D ordering him to do or not do something to prevent future harm

ii. Like all remedies, the P must have a cause of action

2) Injunctions are discretionary

i. So even if all the requirements are met, the judge still has discretion whether to issue an injunction or not ( Not an absolute right

a. Standard of review is abuse of discretion

3) Types of Injunctions
i. Preventive

a. An order to directly prevent the anticipated harm from happening

1. Do not let the cattle come over his property

ii. Restorative

a. Forces a person who caused the harm to restore it to the original state

1. Very hard to get since courts would rather give the damaged party money

iii. Prophylactic

a. Protective injunction to prevent the damages indirectly

1. Tries to take away the opportunity from further harm

· “Fix the fence” which would prevent the cattle from coming over

b. Usually used in harassment cases

iv. Structural

a. An injunction directed at an entire institution

1. Really a whole series of different remedies

b. Tries to regulate whole sets of institutions such as the police departments, school districts

1. Used in civil rights cases

4) Elements

i. Inadequate legal remedy

ii. Irreparable harm

iii. Balancing the benefits and harms of issuing the injunction

iv. Injunction is not adverse to the public interest

5)  Permanent v. Interlocutory Injunctions

i. A permanent injunction is like any other type of remedy that requires the P to win his case before the remedy is issued

ii. Interlocutory injunctions may be issued by the courts before adjudication to preserve the status quo

a. Two types

b. Temporary Restraining Order

1. Issued by the court for a limited time until there can be a hearing on the motion for a preliminary injunction 

c. Preliminary Injunctions

1. Last until the adjudication of the trial
· In addition to the elements for injunctions, the P must also show substantial likelihood of success

B) ELEMENTS

1) Inadequate Legal Remedy

i. Equitable jurisdiction lies only when there is no adequate remedy at law

a. Check to see ALL the available legal remedies and none are adequate ( not just damages

1. Replevin, quantum meruit, quasi contract, and common counts
b. Thurston v. Baldi

1. P sued for abuse of easement based and was given an injunction that required the D to fix the damages (restorative injunction) and limited the number of trucks (prophylactic)

· Court held that the restorative injunction should not have been issued because there is an adequate remedy at law ( Damages

· Generally courts do not want to supervise this kind of action

· However the court said the prophylactic injunction was ok since if the D kept damaging the land it would subject the P to keep suing for damages and subject him to a multiplicity of lawsuits

ii. Generally a legal remedy is inadequate if
a. Recurrent invasion of interest ( Multiplicity of lawsuits

1. If the harm is going to keep occurring subjecting the P to keep suing for damages than the court may state that there is no adequate legal remedy at law

· A person cannot sue for future damages so a P must keep suing to recover subjecting them to a multiplicity of lawsuits

b. Damages are too speculative or difficult to calculate

1. Generally one of the requirements for damages is that it must be calculated with a reasonable certainty

· If the damages is too speculative than there is no adequate remedy at law

c. Interference with use and enjoyment of land

1. Lands have been held to be unique and an interference with that use (nuisance) is generally held to be an inadequacy of legal remedy

2. Muehlman v. Keilman
· D, neighbors will race their diesel trucks and the P sued for an injunction based on nuisance

· Court issued the injunction since it interfered with their quiet enjoyment of their land

2) Irreparable Harm
i. Some jurisdictions state that there is no adequate remedy at law if the harm is irreparable or alternatively because the harm is irreparable there is no adequate legal remedy

a. Really not a separate requirement at all

ii. However, other jurisdictions (including CA) have irreparable harm as a separate requirement

a. These jurisdiction state that irreparable harm is

1. Great harm with an inadequate legal remedy

· Requires a particular threshold of harm

3) Balancing the Equities
i. A proof of the underlying wrong always supports damages but equitable relief is at the discretion of the court
ii. A court will balance the benefit to the P against the burden on the D from the issuance of the injunction

a. However, if the courts find the balance to tip in favor of the D, the court can refashion the injunction rather than deny the injunction all together ( Courts may rebalance the injunction on their own motion so that the injunction may pass the balancing test
1. Triplett v. Beuckman

· There was an island on a lake and a bridge that went across to the island.  The P sold the island to the D but kept the lake.
· The bridge starts to break down and the D builds a causeway 

· Than the P cannot circle the island and jet ski

· P sues for an injunction to remove the causeway and to replace it with a bridge

· In order to grant the injunction the benefit to the P must be greater than the burden to the D

· The benefit to the P would be the aesthetic and recreational value

· The burden on the D would be to remove the causeway and build the bridge

· Lost all the money they spent on the causeway and than spend more money to tear it down and build the bridge

· Court refashioned the injunction by not requiring the D to tear down the entire cause way and build a bridge but rather to tear down the middle portion of the cause way and build a bridge

· Than the benefit may be retained and the burden will not be as great

4) Public Interest – The Injunction should not be Adverse to the Public Interest
i. Courts consider the public interest in deciding whether to grant an injunction

a. Some courts just consider this all part of the balancing requirement and takes into consideration the public interest

1. Others keep this as a separate element

b. Boomer v. Atlantic Cement Company

1. The P brought an action for nuisance against the cement factory

· The P sought an injunction for the spread of dust

· This injunction would essentially shut down the cement factory

2. Court says the injunction runs afoul with the public interest because of all the jobs that would be eliminated

· Private litigants can also raise the pubic interest 

ii. If an injunction has the effect of implicating constitutional rights than it must be narrowly tailored ( US v. Rainbow Family 
C) INTERLOCUTORY INJUNCTIONS

1) Introduction
i. An injunction issued while the case is pending to preserve the status quo
a. Requires a strong showing of necessity to preserve the status quo

1. So even if all the elements are met, a judge might determine that there is no necessity to preserve the status quo

ii. If an interlocutory injunction is issued and the party does not win on the merits, that party is liable for all the damages that occurred because of the injunction

a. Because of this, in most cases, the court orders the party seeking an injunction to post a bond for getting an interlocutory injunction

2) Temporary Restraining Order (TRO)
i. Serves as a function to preserve the status quo and give the moving party time to file a motion for a preliminary injunction

a. Generally, a TRO is filed with the complaint

1. However you cannot have a TRO without a complaint

2. The complain must be verified and the P must sign the complaint that everything is true to the best of their knowledge

· Cannot be based just on information and beliefs

ii. A TRO may be issued ex parte

a. However the party must show that immediate and irreparable harm will result and the attorney must certify that efforts were made to notify the opposing party

iii. Duration

a. A TRO lasts only 10 days because the function is to maintain the status quo until a motion can be heard for a preliminary injunction

1. The court may grant an additional 10 days for good cause

2. The TRO may be extended further only with the consent of the opposing party

b. Sims v. Greene
1. The judge grants a TRO and extends it two times and the D appeals for an improper preliminary injunction

· Generally a TRO is not appealable but a preliminary injunction is 

2. A TRO can only lasts 10 days and may be extended for another time with good cause

· Therefore the second extension was an invalid preliminary injunction and therefore appealable

· A preliminary injunction requires the opposing party an opportunity to be heard 

· There was no opportunity to be heard in this case and therefore it was an invalid preliminary injunction

3) Preliminary Injunctions

i. A preliminary injunction requires a motion and a hearing
a. Can only be granted after notice with the opposing party to respond

1. The party must have an opportunity to be heard and present evidence

2. Court must make findings of fact and conclusions of law on the record

· Preliminary injunctions are appealable and the record is needed for the appeal

· A party may appeal the ruling before the case is tried but after a ruling is made

· The standard of review for appeal is abuse of discretion

ii. A preliminary injunction is used to maintain the status quo during the trial

a. A preliminary injunction may last until adjudication

iii. Requirements

a. The same 4 requirements as any injunction

1. However for the irreparable harm, the irreparable harm must be actual and imminent

· The harm cannot be speculative

· Siegel v. Lepore

· Bush seeked a preliminary injunction against the recount

· The court stated that there wasn’t any irreparable harm because if he didn’t actually win he didn’t deserve to win and the possibility that he might loose does not entitle him to an injunction

· His constitutional rights might be violated did not constitute irreparable harm because it must be real and not speculative 

b. Substantial likelihood of Success on the Merits

1. The P must show that there is a substantial likelihood of success on the merits
· Not only that the 4 other requirements will be met but that the underlying cause of action will be met

· So if it’s for a breach of contract must show that there is a substantial likelihood to win on the breach, or if it’s for a nuisance, must show that there really is a nuisance

iv. Alternative Test

a. If there is a very strong showing of the irreparable harm and the other elements of injunctions than you can make a weaker showing on substantial likelihood of success

1. Than you can raise a serious question on the merits to obtain a preliminary injunction

b. Caribbean Marine Services Co. v. Baldrige
1. Facts

· Federal regulation protecting dolphins required a government observer to accompany tuna fishing vessel.  The owner and crew of the vessel wanted a preliminary injunction against government sending female observer because of privacy issues
2. Held

· There is no substantial likelihood of success on the merits

· However the lower court granted the injunction based on serious question on the merits ( Alternative tests

· However the appellate court reversed because the P did not make a strong enough case to overcome 

· There isn’t a very strong case for irreparable harm

· The economic losses were to speculative and harm to privacy also was not strong

· The balances weighed in favor of the D since there is a public interest for equal employment

D) STRUCTURAL INJUNCTIONS

1) A recent type of injunctions for civil rights violations

i. Deals with rights concerning the treatment of individuals by institutions

2) A common characteristic with structural injunctions is that the court leaves it to the institution to come up with a plan to effectuate its purpose because they are in the best position to do so

3) Structural injunctions is often made up of a number of different sets of orders which can take on all different types of injunctions such as preventive, prophylactic, or restorative
4) Generally there is no balancing involved in structural injunctions

i. Structural injunctions are generally issued when there was a constitutional violation by an institution so the balanced already weighed in favor of the injunction

III) SPECIFIC PERFORMANCE

A) INTRODUCTION

1) Specific Performance orders the breaching party or repudiating party to do what they were promised to do under the contract

i. Very similar to injunctions

a. However, unlike injunctions it is only given after a party has won its cause of action

2) Discretion

i. Specific performance like other equitable defenses is discretionary

a. Even if all the factors for specific performance is met the court still has discretion to deny specific performance in considering fairness, public policy and its ability to enforce and supervise the order

B) REQUIREMENTS
1) Valid contract

2) P has substantially performed and is ready and able to perform the remaining obligations

3) D is able to perform its obligations
i. Although D may be able to perform its obligations, equity will NOT order specific performance for personal service
a. However the court may order a D not to work for others – covenant not to compete
4) No adequate legal remedy at law

i. Specific performance is an equitable remedy and the moving party must show there is no adequate remedy at law

ii. General Rule

a. Generally specific performance is awarded for uniqueness

1. Land is held to be unique and thus specific performance is generally granted for a contract for the sale of real property

2. Uniqueness generally has to do with being hard to value
iii. There must be no adequate legal remedy at law and not just damages
a. Look to see if replevin can make the P whole
1. Niagara Mohawk v. Graver Tank and Manufacturing
· The court ordered specific performance because replevin was not an adequate remedy since the goods were scattered all over the US and the court only has jurisdiction within its state borders
5) Adequate consideration at the time the contract was made
i. The test is whether the consideration was fair and reasonable under the circumstances at the time the contract was formed
a. This is generally a higher standard than formation of a contract where any consideration is adequate
1. Here the consideration must be fair and reasonable
b. Henderson v. Fisher
1. P agreed to care for the decedent for the rest of his life in exchange for the deed to the house.  Decedent died 18 days later
2. Court held that the contract must be supported by adequate consideration at the time the contract was made
· Although 18 days was fairly short for a deed to the house the court awarded specific performance because at the time the contract was made it was unclear how long the decedent would live and the consideration was fair at that time
6) Mutuality of remedies

i. Both parties must be able to get specific performance 

a. Equity will not order specific performance for personal service so if it was a contract for personal service than neither party could not get specific performance

1. Measured when specific performance is requested 
· Therefore mutuality of remedies can be removed if a party has fully performed at the time specific performance is requested
· Henderson v. Fisher
· P agreed to care for the decedent for the rest of his life in exchange for the deed to the house.  Decedent died 18 days later
· There must be mutuality of remedies

· Personal service contract or employment contract are not enforceable as specific performance because equity will not order a personal service ( That would be like involuntary servitude

· However the P has already fulfilled his obligation so the fact that the other party could not get specific performance for personal service does not pose a problem since it is measured at the time specific performance is requested

7) Terms of the contracts are sufficiently definite for the courts to enforce
i. A requirement so that the court is able to order a party to do something
a. Failure to specify the selling price in dollars and cents does not render the terms insufficient as long as the parties agreed to a method by which the price was to be determined and as long as the price could be ascertained at the time of performance

C) SALE OF GOODS – UCC 
1) Other proper Circumstances
i. The UCC has a more liberal approach to specific performance and a requirement for uniqueness may be overcome by “other proper circumstances”

a. So if not unique than the next step is to see if there are other proper circumstances

ii. Other proper circumstances can be  that there will be difficulty in obtaining the same item or considerable expenses, delay or inconvenience

a. Sedmark v. Charlie’s Chevrolet

1. The P made a contract to purchase a limited edition Corvette for a set price with some options upgrade

· The demand for the limited Corvette increased so the dealer said that they can no longer have it at that price but would rather have to bid for it

2. Under the UCC there is a different analysis for adequacy of legal remedy

· Although the plaintiff could have acquired the car if enough damages were awarded to him it would subject him to great expense and delay or inconvenience

· Therefore specific performance is proper in this circumstance under the UCC

IV) EQUITABLE DEFENSES

A) LACHES

1) Bars a D who has not acted promptly in bringing their action

i. Only an equitable defense 

ii. More flexible than statute of limitations since there is no definitive time limit but only requires the P to bring in a cause of action without unreasonable delay

2) Requirements

i. The D is required to prove that the delay was

a. Unreasonable or inexcusable delay by the P to bring the action AND

b. The delay was prejudicial to the D

1. Two types of prejudices to the D

· Defense Prejudice

· Loss of records or destruction of evidence, fading memories, or unavailability of witnesses would prejudice the defense 

· Because the P waited so long the D is no longer able to make a case nearly as well as it could have

· Economic Prejudice

· The D will be economically prejudiced by the delay
· The D having to pay more back pay is NOT an economic prejudice ( Back Pay is does not an economic prejudice

3) Statute of Limitations

i. If the statute of limitations have run on the cause of action, there is a presumption of unreasonable delay and prejudice

a. The P has the burden to show that it’s not prejudicial 

B) ESTOPPEL

1) Not purely an equitable defense but used very broadly
i. Can also be used by the P to prevent the D from raising a defense

a. Example: D tells the P not to worry about the statute of limitations, that they can work it out.  Then, once the statute has run, D raises the statute of limitations defense.  The D will be estopped from raising the statute of limitations on the P

2) Definition

i. Cannot take a particular position by conduct or actions (or lack thereof) and have another rely upon that conduct and later change positions

a. Cannot watch your neighbor build a fence when you know it’s encroaching in your yard and than later ask him to bring it down

3) Requirements
i. Party estopped must know the true facts

ii. Party estopped must intend the conduct to be relied upon or believed that it was likely the other party would rely

iii. The later (person raising the estoppel defense) must be ignorant of the true facts, AND

iv. He must rely on the former’s conduct to his injury

4) Government

i. Cannot get an estoppel against the government because one government employee’s representations can potentially undermine the entire government’s policy

a. United States v. Vanhorn
1. Vanhorn got a scholarship based on a national program where the recipient agrees to work at lower class areas.  Vanhorn was working at a hospital that would have qualified but the hospital did not have enough funds to pay her.  Vanhorn talks to the hospital administrator who tells her she can work at a different hospital which did not qualify

2. Although all the elements of estoppel were satisfied, the court denied the defense

· Estoppel cannot be used to modify a statute or contract of the government because  that would allow low level government employees to undermine the whole government statute or contract

C) UNCLEAN HANDS
1) Bars P’s whose claims are in some way morally tainted even if they are legally sound

i. He who comes into equity must come with clean hands

ii. It does NOT require prejudice onto the D unlike latches and estoppel

2) Equitable defense

i. Unclean hands is a purely equitable defense and does not apply to legal claims

a. However some courts have begun to use it for legal claims ( Byron v. Clay

1. However for purposes of this class this equitable defense is used only for equitable claims

3) Requirements

i. Serious misconduct by the P

a. Fraud, illegal acts, unconscionable acts

ii. Misconduct must be related to the underlying action

a. Equity does not require its suitors to lead blameless lives

b. P’s improper conduct must be the source or part of the source of his equitable claim

1. North Pacific Lumber Co. v. Oliver
· D was an employee of P and signed a non-competition clause.  D decides to leave and works for a competing company.  P is asking for specific performance to enforce the non-competition clause.  D is claiming unclean hands stating the P is engaging in fraudulent conduct with some of the billings.

· The issue is whether this is related to the underlying action.  Court said it was because he left the employment because he did not want to be part of the fraud anymore.

· The employment is his trade and to enforce the contract would force him to go back to his old job and engage in more fraud.

2. Iran v. Pahlavi

· Government of Iran brought suit against sister of the former shah alleging breach of fiduciary duty since the shah had taken off with government money.  D claims unclean hands because the Iranian government was involved in the hostage situation with the US

· Court stated that even though that is serious misconduct it was not related to the underlying action

D) UNCONSCIONABLITY

1) Definition
i. When a court finds a contract so oppressive than the court will not enforce the contract or a part thereof

ii. Today, unconscionability is both a legal and equitable defense to a breach of contract 

a. At one time it was only an equitable defense (specific performance) but after the adoption of the defense under the UCC, court have extended to defense to all contracts

2) Standard

i. There is no real requirement to unconscionability

ii. The basis standard is whether the contract shocks the court’s conscience

a. Whether the judge (not jury) is so shocked by the oppressive nature of the contract 

1. Unconscionability is a question of law and not a question of fact

b. Measured at the time the contract is made

1. Not when enforcement is sought

c. Campbell Soup Co. v. Wentz

1. The parties entered into an output contract where D will sell P all of their carrots for $30 per ton.  The price of carrots went up to $90 per ton.  Wentz breached the contract

· One of the terms of the contract stated that if Campbell decides not to take the carrots, Wentz cannot sell the carrots to someone else unless they get Campbell’s consent

· Campbell could refuse to buy some of the carrots and also force Wentz not to sell it to anyone else

2. The price of the contract was not unconscionable because it is measured at the time of formation.

· However the terms were unduly oppressive in requiring Wentz to get Campbell’s consent to sell if Campbell does not want it

· Although Campbell is not trying to enforce the unconscionable term, the court refuses to enforce the contract in it’s entirety

iii. Things to look for
a. Substantive Unconscionability

1. The terms of the contract are so one sided

· Measured at the time of formation and not at the time of breach( Just because a commodity tripled in price does not make the contract unconscionable

· Look to see if the terms are oppressive in any way

b. Procedural Unconscionability

1. Unfair surprise of the terms and how the contract was made

· Are the terms hidden in the fine print

c. Surrounding Circumstances

1. Inequity of bargaining power, level of sophistication, sales tactic

3) Consequences

i. If the court finds the contract unconscionable they court may either

a. Refuse to enforce the contract in its entirety

b. Enforce the contract without the unconscionable terms
c. Limit the application of any unconscionable clause as to avoid any unconscionable result

E) ELECTION OF REMEDIES

1) Overview
i. Generally a P may request all sorts of remedies

a. However when two remedies are inconsistent with each other, it may act as a defense against the other 

1. The purpose of election of remedies doctrine is to prevent double recovery for the same harm

ii. Example: If you buy a house and discover a huge problem with molds and the seller knew about but didn’t disclose.

a. The P may be able to get damages for the cost of repair or get rescission and restitution

1. However he cannot get both because one is affirming the contract and the other is rescinding the contract

iii. Traditional Rule 
a. Based on inconsistent remedies

1. You cannot both affirm and rescind a contract

iv. Double Recovery

a. Because of harsh results many courts have done away with the election of remedies doctrine and went to a NO double recovery rule

1. As long as there was no double recovery for the same harm, it is ok

2. Note: CA and for the purposes of this class we will use the election of remedies doctrine

b. Head & Seemann Inc. v. Gregg

1. D offered to buy P’s house and stated she will pay when she sold her other house.  However D had no other house and moved in and could not pay P.  P sued for damages for lost use and rescission and restitution.  

· In this case she is not exactly asking for rescission and affirming the contract however they are somewhat inconsistent remedies

· However the court stated they are not concerned with theoretical inconsistencies but rather double recovery 

· In this case there is no double recovery since she is getting lost use and having the contract rescinded

2. Note:  For our class we will still use the election of remedies doctrine

2) Requirements

i. Theoretically Inconsistent Remedy

a. It’s not just overlapping but you cannot prove the elements for both cause of actions

1. Cannot both affirm your contract and rescind your contract
· Must take a position

· Either there is a contract or there wasn’t

ii. P must have elected a remedy
a. The time of when the P must elect a remedy is unclear

1. Definitely before judgment ( Judge will ask you to pick one

· Some courts require it before it goes to the jury

b. Sometimes a P may have elected a remedy without intending too

1. If a P takes a car back to the dealer than he elected to rescind the contract

2. If a P sends a letter demanding payment this too may be construed as an election

iii. D must have relied on P’s election of remedy
a. Altom v. Hawes

1. Husband and wife enter into a separation agreement where wife would get the house and all the furniture.  Husband sells furniture to a friend for $1500

· On the divorce decree, the court enters a decree that husband owes $1500 for the sale of furniture.  Than the wife sues the friend for replevin

2. The two remedies are inconsistent since she asked for $1500 affirming the sale and replevin which disaffirms the sell.  Further it would entitle her to double recovery.  

· However the court says since the judgment was never paid and there was no reliance on the part of the friend, the election of remedy is not a bar to the action

· So if the friend tried to restore the furniture or resell it there would have been reliance

V) CONTEMPT

A) INTRODUCTION

1) Contempt is a method by which courts enforce their equitable orders

i. When the D fails to comply with an order the disobedience is punishable as contempt

2) Functions

i. Enforce orders

ii. Protect the dignity of the court

iii. Protect the integrity of the judicial process

3) Two Different Types of Contempt

i. Civil Contempt

a. Compensate a party as part of an underlying claim to recover damages occasioned by the disobedience of the equitable order

1. Remedial and the penalty serves to enforce compliance with a court order to compensate an injured party
· Facet of the principal suit

· If an injunction is later held to be invalid than the civil contempt also becomes invalid

b. Coerce the opposing party into compliance with the order

c. No due process required

ii. Criminal Contempt

a. Punitive

1. Penalty serves to vindicate the authority of the court and does not terminate upon compliance with a court order
· Even if the injunction is later held to be invalid the contempt is still valid

b. Separate action brought in the name of the US

c. Generally due process is required

1. One exception is when the contemptuous conduct occurred in the presence of the court

4) Terminology

i. Contemnor – Person who commits the contempt

ii. Contumacious Conduct or Contemptuous Conduct – Conduct that constitute contempt

5) The same act may be punishable as criminal and civil contempt

i. However only non-compliance with court orders not requested by the other party can be punishable as criminal contempt

B) CRIMINAL CONTEMPT
1) Court orders must be obeyed however erroneous the court’s action may be
i. It is for the courts to determine the validity of the law and until the order is reversed it is to be obeyed

a. Cannot have people trying to determine whether an order is legal or not ( Must appeal the order rather than disobey it ( Walker v. City of Birmingham
ii. Exceptions

a. If an order is patently invalid

1. Just so clearly invalid

b. The issuing court lacks jurisdiction

c. If the order has not been served

1. Need notice to be bound by the order

d. If the order is completely impossible to comply with

e. If you challenge the constitutionality of the order before disobeying it and you are met with unduly delay and frustration

2) Due Process
i. Generally, to be held in civil contempt, a D must be afforded due process ( In re Stewart
a. The due process afforded is the same as any criminal proceeding
ii. Exception – In the presence of the courtroom (Direct Contempt)
a. Contempt that occurs in the presence of the court may be immediately adjudged and sanctioned summarily without due process ( Ex Parte Daniels
1. The judge is a witness to the proceeding therefore there is no need for witnesses to testify what they saw

· Some courts take an expansive view of “in the presence of the courtroom” to include any of it’s constituent parts (bailiff, jury and so on)

b. Procedural Requirements

1. Must be certified by the judge that clearly identifies the contemptuous conduct and by stating that the judge saw or heard the contemptuous conduct
· Court transcripts do not count

c. Only Exceptional Circumstances constitutes Direct Contempt

1. Threatening the judge

2. Disrupting the hearing

3. Obstructing court proceedings

C) CIVIL CONTEMPT
1) Overview

i. A remedy that’s available to a private party 

a. Benefits the person who received the equitable order

ii. It either compensates the person who is injured by disobedience of the order or forces the contemnor to follow the order the court has entered

iii. Instituted by a private party as part of an underlying action to:
a. Recover damages (compensatory) caused by the disobedience of the equitable order OR

b. To coerce (coercive) the opposing party into compliance with the order

iv. The right to remedial relief falls with an injunction which events prove was erroneously issued

a. Unlike criminal contempt, you cannot be held in civil contempt for failing to follow an injunction that is found to be invalid

1. If you shouldn’t have gotten a remedy in the first place, than you don’t deserve a remedy now

2) Compensatory Contempt

i. One purpose of civil contempt is to provide damages for costs incurred because of the other party’s failure to obey the order i.e. attorney fees

a. Compensation to the party that suffered a loss because of non-obedience

1. Must be able to show causation and able to prove damages with reasonable certainty ( Time Share Inc v. Schmidt
3) Coercive

i. Judges imposes a fine paid to the state (rather than the other party) or order imprisonment to coerce a party to comply 

a. Seeks to compel present and future compliance

ii. The fines and imprisonment are not punitive but are rather conditional 
a. Indeterminate in the amount of fine or length of imprisonment and the one who was imposed with the order has the key

1. 1K fine for every day that you don’t turn over the document

iii. Defenses

a. Good faith

b. Substantial compliance to the Order

1. All reasonable steps have been taken to ensure compliance

· Inadvertent omissions are excused only if such steps were taken

VI) SPECIAL ISSUES IN EQUITY

A) STATUTORY LIMITATION ON DISCRETION

1) A statute may affect equitable discretion by:

i. Enumerating some remedies but not others leaving a question of interpretation whether additional remedies may be implied OR

a. This is basically the canons of interpretation

1. CA says statute must be read broadly but some jdx says to include one thing is to exclude another

ii. Prohibiting courts from issuing injunctions in a narrowly defined type of dispute OR

a. When the statutory remedies are limited, such as providing for only damages, the court must decide whether the legislature intended to foreclose other remedies or whether an additional remedy such as an injunction may be properly implied to carry out the purpose of the statute

iii. Requiring a court to enjoin certain types of conduct upon a showing that the statutory elements are met

a. Because statute that requires an injunction removes a judge’s discretion, courts do not readily impute a legislative intent to do so

b. However, if the statute is clear that the legislature has already balanced the equities in favor of injunctive relief, the courts will enjoin conduct upon a demonstration of the statutory conditions

1. If Congress has already done the balancing it is not for the courts to say the balancing is wrong
2) The court still retains discretion in fashioning the injunction to implement the intent of the legislature and to accommodate the respective interests of the parties

B) ENJOINING SPEECH

1) When freedom of speech is exercised in a way that seriously interferes with other important rights, a court may restrain it with a narrowly tailored order

i. On balancing it weighs so heavily against the injunction because of the first amendment
a. An injunction on free speech is going to be very narrowly tailored under extreme circumstances

ii. Willing v. Mazzocone

a. Willing was a client of the D and was unhappy with the D

1. Willing wore a sandwich board that stated the D’s law firm stole money from her

· D sued for an injunction and was given one by the district court

b. The Pennsylvania Supreme Court reverses 

1. Equity will not enjoin a defamation

· Prior restraint is a big deal and the courts will not enjoin free speech unless under extreme circumstances

C) ENJOINING LITIGATION

1) Courts may enjoin someone from filing a lawsuit where
i. The purpose of the litigation is to harass the D

ii. The purpose of the litigation is to reopen closed cases

iii. P files baseless, repetitive or vexatious suits

2) If a person is enjoined than they must get prior permission from the court

VII) CONTRACT DAMAGES
A) CONTRACT DAMAGES - GENERALLY 
1) Overview
i. Before getting into damages for breach, you must deal with the substantive law of contracts

a. Was there really a viable enforceable contract

1. Has the party breached or repudiated
ii. Theory of Contract Damages

a. Contract Damages is not supposed to punish the breaching party

b. Also the non-breaching party is not supposed to get a windfall 

iii. Contract Damages v. Tort Damages

a. Contract Damages

1. Expectation damages

· What the party expected under the contract

· Gives you the benefit of your bargain

· However the damages must be proved with reasonable certainty

· Might not be possible if it is to speculative

b. Tort Damages

1. To restore the status quo ante

· Where you would have been before the making of the contract

2. There is no need to prove any elements except for a contract and breach

· If contract damages is not possible because it is to speculative or you would rather just rescind you can always choose to get one or both of the tort damages

· However, contract damages is the cap for tort damages

· Never going to get more with reliance and restitution than you would have under expectation damages

iv. When a party breaches the non-breaching party can either 

a. Affirm the contract and ask the court to enforce the contract

1. Than the party can ask either

· Specific Performance ( Contract Damages

· Substitutional Damages ( Contract Damages

· Expectationary Damages

· A dollar amount of what you expected under the contract

b. They can ask to rescind the contract and 

1. Ask get

· Reliance damages ( Tort damage

· The non-breaching party can get money they expended for performance in reliance of the contract

· Restitution ( Tort Damage

· Money the breaching party conferred from the non-breaching party

2) Expectation Damages
i. General Rule

a. In order to obtain expectation damages the party must prove the amount with reasonable certainty
1. Reasonable certainty of what the P would have obtained with definite factual computation
2. Gruber v. S-M New Company

· The parties entered into a contract where D would use best efforts to sell P’s Christmas cards.  The D made no effort whatsoever and thus breached.

· P was not entitled to expectation damages because P was not able to calculate damages with a reasonable certainty had D made best efforts

b. Expectation damages include any loss in value to the injured party + any other damages you can prove including incidental or consequential loss caused by the breach – any cost that the P avoided by not having to perform 
ii. Construction Contracts
a. Where the cost to complete is clearly disproportionate to the loss in value than you are not entitled to the cost to complete but rather the loss in value

1. Example: If the construction contract called for high quality steel but it was built with low quality than you might not be able to get the cost to complete with the high quality but rather would get the loss in value

· One of the factors the judge may consider is whether the party will actually tear down and build with the high quality since they really wanted it

3) Reliance
i. If expectation damages cannot be had, than a party will be entitled to reliance damages for a breach 

a. Limited to only amounts reasonably made in performance of the contract or in necessary preparation thereof

1. Typically labor, materials, or other expenses paid to a third party 

· Compensates for losses suffered as result of relying on the contract

2. Reliance is generally less than expectation damages because you cannot recover the profits you would have made on the contract

· Recovery is reduced to the extent that the breaching party can prove that the P would have sustained losses in the event of full performance (a losing contract)

4) Restitution

i.  Measured by the benefit conferred to the D ( involves unjust enrichment

ii. Quasi Contracts (Implied in Law)

a. A contract imposed on the party out for the sake of justice ( Not a real contract

1. If a contract was never formed because the agent didn’t have the authority to bind the principal but the other party performed the court might impose a contract on the parties

2. Different from implied in fact contracts where there is a real contract by the actions of the parties even though there was no expressed oral or written terms

b. A substantive right to restitution is a quasi contract

c. Elements

1. P conferred a benefit onto the D

2. D will be unjustly enriched if he keeps the benefit without paying for it

iii. Quantum Meruit – One way to measure restitution
a. What it’s worth to the D

1. Benefit conferred to the D or what the value conferred to him was worth

· If this is too hard to figure out than the court may just use the FMV

B) CONTRACT DAMAGES FOR THE SALE OF GOODS – UCC

1) Buyers Remedies
i. Undelivered Goods

a. UCC 2-711 
1. The buyer can recover the price that has been paid (restitution) + Cover OR Difference in market price + Incidental and Consequential damages – Cost Saved 

2. UCC 2-712 – Cover

· The buyer may buy the product from a different source and can recover the difference between the contract price and cover price

· However there is no requirement to cover 

· The cover must be reasonable without undue delay

3. UCC 2-713 – Market Price

· Alternatively, if the buyer does not cover, the buyer may recover the difference between market price for the product and the contract price

4. The buyer may also request specific performance if the requirements are met
ii. Accepted Goods 
a. UCC 2-714

1. Buyer may recover the difference between the value of the goods accepted and the value they would have had if they had been as warranted ( Diminution in value

· In proper case any incidental and consequential damages may be recovered

2. To sue for breach of warranty you must give timely notice of the breach of warranty

· If you do not give notice of the breach and accept the goods than you are barred from any remedy and liable to the seller for the contract price

b. UCC 2-709 

1. Once you accept the goods you give up your right to rescission and restitution

iii. Incidental and Consequential Damages

a. UCC 2-715

1. Incidental Damages

· Losses incurred from the breach
· Transportation costs for the cover 

2. Consequential Damages

· Does not naturally flow from the breach ( Above and beyond the normal things 

· Lost profits, lost use…

· Note: Only the buyer may recover consequential damages ( Seller cannot

· Requirements to Recover for Consequential damages

· Seller at the time of contracting had reason to know of buyer’s needs and particular requirements AND

· Losses could not be reasonably prevented by cover or otherwise

· There is no requirement to mitigate your damages but to recover consequential damages you must

· Damages are reasonably certain 

· So very hard to recover lost profits for new business but may be able to for an ongoing business ( Gerwin v. Southeastern Cal. Ass’n of Seventh Day Adventist
· Although not stated in the statute the injury must be proximately related to the breach of warranty ( Cannon v. Yankee Products
· Buyer could not recover lost profits from a worm found in a canned food

2) Seller’s Remedies
i. Two ways to measure damages
a. UCC 2-706 – Resale 
1. Lost profits as if the contract had been fully performed (if the seller acts in reasonably commercial manner) with due allowances for cost reasonably incurred and due credit for payments or proceeds of resale

· Difference between the resell price and the contract price 

2. The resell can be either a public sale or a private sell

· However if it’s a private sell, the seller must give notice to the buyer about his intention to resell

3. Exception – Lost Volume Seller

· If you can prove that regardless of the buyer’s breach you would have made the sell to the independent third party you may recover the full contract price without limitation to the sale to the independent party

· Must be able to prove you had the manufacturing capabilities for both sales

b. UCC 2-708 – Market Price

1. Difference between the contract price and the market price less expenses saved in consequence of the buyer’s breach

· However a market must exist for the contracted goods AND the aggrieved seller must have a legal obligation to enter that market in his best effort to avoid the foreseeable adverse consequences of the buyer’s breach

ii. Consequential and Incidental Damages 

a. An aggrieved seller is only entitled to incidental damages and is NOT entitled to consequential damages

1. Incidental Damages includes any commercially reasonable charges, expenses or commissions incurred in stopping delivery, in the transportation, care and custody of goods after the buyer’s breach in connection with return or resale of the goods or otherwise resulting from the breach

2. Consequential damages on the other hand are damages which do not arise within the scope of immediate buyer-seller transaction but rather stem from losses incurred by the non-breaching party in its dealings, often with third parties, which were a proximate result of the breach, and which were reasonably foreseeable

C) LAND SALE CONTRACTS
1) Overview
i. Generally courts have deemed every parcel of land unique and specific performance is granted if requested

a. However sometimes specific performance is not possible (do not have good title) or the buyer would rather have get damages

1. Damages

· The difference between the contract price and the FMV + consequential damages proved with a reasonable certainty – benefits received or expenses saved by the P

2) Liquidated Damages

i. A settlement of damages contained in the contract in the event of a future breach (usually the deposit) ( Agreed to damages

a. There is no “partial” liquidated damages

1. Upon breach neither party can seek additional damages

· If there is a liquidated damage clause and the contract reserves the right to pursue more damages than the court might not interpret it as liquidated damages

ii. Requirements

a. At the time the contract is made, damages are difficult to prove
b. Parties intended to be fair compensation for the breach

1. Cannot be intended to be a penalty 

· If it’s a penalty than it is not enforceable

c. Amount bears a reasonable relationship to the anticipated damages

iii. However even though at the time the contract is made, the liquidated damage satisfies each element, if the purchaser can prove the seller suffered no damages whatsoever than the buyer may be entitled to restitution and get the deposit or liquidated damages back ( Vines v. Orchard Hills, Inc.
a. The seller may have no damages whatsoever if the value of the property appreciated substantially

3) Seller’s Breach 

i. English Rule

a. A buyer’s recovery is limited to the return of his deposit unless the seller willfully refuses to convey or is guilty of fraud or deceit

ii. American Rule

a. A buyer may recover benefit of the bargain damages irrespective of the nature of the reasons for the seller’s default

1. Damages 

· Difference between the FMV and the contract price

· Expectation damages

· Amount of the deposit

· Restitution

· Cost Associated with the contract

· Survey cost, broker fees, title search

· Reliance

· Interest rate differentials if purchased another house and interest rates went up

· However the court does not impute a 30 year loan term but tries to determine how long he would have stayed at the house
· Most people do not live in their house for 30 years

2. You cannot get double recovery or a windfall

4) Delayed Transfer of Land

i. If the transaction was delayed in closing this can cause injuries to both sides

ii. Courts will than readjust the equities and relate performance back to the contract date of performance

a. Buyer

1. Gets the lost use of the property

· Fair rental value 

2. If the delay resulted from seller’s breach and the buyer is not breaching and the buyer has higher financing costs than even with specific performance the buyer is entitled to damages for the higher financing costs

· Same interest rates rules as above

b. Seller

1. Lost use of the purchase price during the delay

· Interest rate times the period of delay

VIII) TORT DAMAGES
A) OVERVIEW

1) Primary Goal

i. Tort damages is to provide adequate compensation

B) HARM TO PERSONAL PROPERTY
1) Total Destruction of Property – Complete Loss
i. Damages = FMV just before destruction – scrap value + lost use for reasonable time to replace (Long v. McAllister) 
a. However, in Long it was a rule adopted for motor vehicles
1. Unclear if it applies to all situations

2) Partial Destruction of Property

i. Damages = Cost to Repair if economically feasible + Lost Use
a. Economically feasible

1. Cost to repair is less than the diminution in value (FMV before – FMV after)

2. If it’s not economically feasible than just get the diminution in value

b. If it cannot by repair be placed in as good condition as it was before the injury than 

1. Damage = Diminution in value + lost use + cost to repair (if it’s gonna be repaired)
3) Non-Commercial Goods or Household Goods

i. Damages = Actual value to the owner

a. Policy 

1. People do not buy clothes and household goods for second hand stores but replacement costs will be a windfall if the item is old

ii. Factors to Consider
a. FMV

b. Replacement Cost

c. Original Cost

d. Depreciation

e. Age, wear and tear

f. Condition

g. Cannot consider sentimental value

iii. Manuscripts

a. Replacement cost to the owner

1. How much it would cost the owner to replace it

· How much he makes as a writer, the time it would take…

4) Conversion 

i. General Rule

a. FMV just before the conversion

b. Exception – Fluctuating Commodities 

1. If the item is a commodity that fluctuates (gold, oil…) than damages would equal the FMV just before the conversion or the highest market value between the date on which the P learned of the conversion and a reasonable time thereof

· Reasonable time is the length of time necessary to replace the property

C) HARM TO REAL PROPERTY

1) Permanent Injury to Land
i. Injuries that cannot be easily abated or repaired
ii. Damages = FMV before the injury – FMV after the injury

a. Damages are for past, present and future damages

1. Can’t come back and claim additional damages later

b. Exception

1. The P may get the cost to repair if there is a reason personal to the owner to repair and it is likely that the owner will repair the property
2) Temporary Injury to Land

i. The injury can be abated by stopping the continuing wrong
a. Each injury causes a new cause of action ( it’s continuous, continuing series of injuries

ii. Damages = Cost to repair + lost use
a. However the cost to repair is capped as the diminution in value

b. Lost Use

1. Rental Value of the Property OR

2. Reduced Value of the Output

· The price of corn output rather than wheat output
3) Removal of Property

i. Trees or Other Un-Severed Land

a. Ornamental Trees or Other Special Purpose such as Windbreaks
1. Damage = FMV of property with tree – FMV of property without tree

b. Commercial Purposes

1. Damages = FMV of the commercial value of the timber

ii. Minerals and Oil

a. Willful Trespasser
1. Value at the surface

· Damage = Market value of the mineral or oil

b. Non-Willful Trespasser

1. Value in Place

· Damages = Value at the surface – Extraction Costs OR

· Damages = Royalties the landowner would or could have received

4) Environmental Damage to Land Owned by a Sovereign Entity

i. Sovereign entities such as a state or Indian tribe cannot just sell the land like a private owner

a. The sovereign is generally allowed to recover a reasonable amount to repair the land in question but it must be reasonable in light of the costs

1. In most cases amount to repair will be for most cleanup costs but not every single drop

· We do allow for nature to take its course

b. Generally there is NO cap

D) PERSONAL INJURY

1) Past Medical Expenses
i. Can recover for past medical expenses

a. Generally easy to prove and straightforward

ii. Paid to the person who paid the medical bills

a. Father or guardian or the injured

2) Future Medical Expenses

i. Damages = Expected Cost * Life expectancy ( Reduced to present value

a. Life Expectancy

1. Can argue about what a person’s life expectancy will be

· Maybe they are so injured they won’t live the average life expectancy or they smoke…

b. Medical Inflation

1. Some courts do not allow for inflation because it is to speculative

· Professor thinks we should consider some level of medical inflation

ii. Separate between the minor and guardian

a. The guardian will receive the payment for the money they will expend while a minor

b. However once the child becomes an adult they will pay for their own medical expenses

1. Usually two causes of action 

· One for the minor and another for the guardian

3) Lost Earnings
i. Past Earnings

a. Easy to calculate

ii. Future Earnings

a. Calculate how much a person will loose until they can get back to work

1. Reduced to present value

b. Lost future earning is temporary as opposed to lost earning capacity which is permanent

iii. Lost Earning Capacity

a. Someone who is so disabled that they cannot work anymore or reduced earning capacity because they can only work limited jobs or hours

b. Damages will equal the loss times the number of years the injured would have worked reduced to present value

1. For a minor it is very hard to determine

· What if a minor wanted to be a doctor 

· Need to look at how well they were doing in school and what the probability is that they will even be a doctor

c. Must prove with reasonable certainty that the injury narrowed the economic opportunities available to him

4) Pain and Suffering
i. Pain and suffering is generally combined as the presence of pain and the absence of pleasure (hedonic damages)

ii. Basic Standard

a. Jury determines how much the pain and suffering is worth

1. Expert testimony is allowed for the amount of suffering but not to put any dollar amount on the suffering

b. The award is NOT reduced to present value

5) Loss of Consortium

i. Derivative action given to a spouse of the injured 
ii. Two Types 

a. Tangible – Economic Losses

1. Support and service

· Support the injured party would have paid to the spouse and any services around the house that the injured party would have provided to the family or spouse

· Support ( What the support was paid

· For support, if the injured already was compensated for lost earning capacity than giving loss of consortium for support would be a double recovery

· Service ( The cost of the service 

· How much it cost for a babysitter or maid

b. Intangible – Non-Economic Losses

1. Love, affection, companionship, sex…

· Look at the nature of the relationship


· Did the parties get along, relied on each other, the age of the parties…

2. Calculated by the discretion of the jury

E) INJURIES RESULTING IN DEATH
1) Survival Actions
i. A survival statute allows certain causes of actions to survive the death

a. The heirs or the executor of the estate can generally bring the cause of actions on behalf of the decedent

1. Once the estate recovers distribution is by will or intestacy

ii. CA – Survival Statute

a. Recoverable

1. Medical Expenses and Funeral Expenses

· However there cannot be double recovery

· If someone already paid for these expenses they will want to recover so only one of them can recover

· If the estate recovers than it will be reimbursed back to the person that actually paid

2. Past lost earnings

· Earnings between the time of injury and the time of death

3. Any other tort or contract claims you might have had if you survived

· Does not have to be related to the cause of death

b. Not Recoverable

1. Pain and Suffering

2. Hedonic Damages

3. Future Lost Earnings

2) Wrongful Death Actions

i. Specific beneficiaries may sue on their own behalf for their own injuries because of the death of the decedent

a. Person with Standing

1. Surviving spouse or domestic partner

2. Children

3. Anyone entitled to property by intestate succession

· Parent can only recover for wrongful death of their children only if they would be entitled to the property of the decedent by intestate succession

· If the child had no spouse or children

ii. Recoverable 
a. Medical and Funeral Expenses

1. Make sure there is no double recovery

b. Support and Services

1. This is a way to recover for lost future earnings but only the portion they would have received

· If you are an adult and stopped receiving support from your parents you would not be able to recover for support

· However even if you are an adult but still continued to receive support than you will be able to recover

2. Reduced to Present Value

c. Consortium

1. Spousal and parental consortium losses allowed in wrongful death actions

· For consortium make sure there is no double recover for support and services

2. Child consortium is allowed but probably no support or services
F) LIMITATIONS ON COMPENSATORY DAMAGES

1) Certainty

i. To get damages in both contract and torts the injured party must prove damages with a reasonable certainty

a. The fact of damages must be reasonably certain and not the amount of damages

1. Once the fact of damages is reasonably certain the jury is given leeway to determine the amount

· There is no requirement of precision in fixing the amount

b. For contracts since damages are a little more easier to calculate the amount has to be reasonably certain to get expectation damages

ii. There is no recover for lost chances 

a. Cannot recovery because you were interfered in a sporting event or contest because the outcome is too uncertain

2) Avoidable Consequences and Mitigation

i. Precludes the injured party from recovering damages that could have been avoided with reasonable mitigations

a. This is a limit to the amount of damages and not a restriction on the substantive right to damages

ii. Burden of Proof
a. Mitigation is an affirmative defense to the measure of damages

1. The D bears the burden to prove that the injured party could have mitigated their damages 

· The D has to prove that the injured could have found another comparable job or what not

iii. Negative Obligation – Repudiation of Contract
a. The injured could not do something to make their damages worse off

1. If a party repudiated a contract the non-breaching party cannot continue to perform to make their damages worse

iv. Employment contracts

a. The measure of recovery by a wrongfully discharged employee is the amount of salary agreed upon for the period of service less the amount the employee has earned or with reasonable effort might have earned from other employment

1. The wrongfully discharged employee cannot just sit around but must make reasonable effort to find comparable work

· However the employee is NOT under any obligation to find a different or inferior kind of work
· The other work must be comparable or substantially similar to which the employee was deprived of

v. Tort Actions
a. Injured party is obligated to do what a reasonable person in the same or similar circumstance would do

1. If a reasonable person would have undergone another surgery to mitigate damages than they are limited in their damages for not undergoing surgery

· However if a reasonable person would not have undergone the surgery the fact that they didn’t cannot be held against them

2. Standard doesn’t actually required the injured to do it but only limits damages that could have been avoided by doing so

3) Collateral Source Rule

i. If the injured party received compensation for his injuries from a source wholly independent of the D, such payment shall not be deducted from P’s recovery

a. If the P’s insurance company paid for his medical expenses it doesn’t deduct from his recovery

1. However if it’s the D’s insurance company that paid the P for his medical expenses this is deducted from the P’s recovery

ii. Government Defendants

a. If the government is the D, and the P gets benefits from the government (social security, veteran’s benefits) than must look to see if the two branches are wholly independent

1. Look to the source of the funding

· If it comes from the same general fund or specific separate fund

G) PUNITIVE DAMAGES

1) Standard in CA ( The rule we will follow
i. Punitive damages may be awarded for injuries where the D is guilty of oppression, fraud, or malice.  It must be a tort but not any particular kind of tort

a. Malice

1. Conduct which is intended by the D to cause injury to the P or despicable conduct which is carried on by the D with a willful and conscious disregard of the rights or safety of others

b. Oppression

1. Despicable conduct that subjects a person to cruel and unjust hardship in conscious disregard of that person’s rights

c. Fraud

1. An intentional misrepresentation, deceit, or concealment of a material fact known to the D with the intention on the part of the D of thereby depriving a person of property or legal rights or otherwise causing injury

ii. Standard of Proof

a. Clear and Convincing Evidence

iii. Punitive Damages is not only limited to Intentional Torts but Other Torts like negligence and strict liability ( Only matters if the D’s conduct fits within one of the category

a. Wangen v. Ford Motor Co.

1. Ford knew about a problem of a defective fuel tank but did not choose to recall the car because it would hurt their reputation

· Even though products liability is strict liability and Ford did not intend to injure anyone their conduct was oppressive

2) Procedure ( Bifurcation of Trial
i. Phase 1 

a. Fact finder determines liability for and amount of compensatory damages and liability for punitive damages

1. Evidence of the D’s financial condition is not admissible during this phase

2. There must be some compensatory or nominal damages to award punitive damages

ii. Phase 2

a. Fact finder determines the amount of punitive damages

1. During this phase the jury shall consider 

· The financial condition of the D

· The nature and reprehensibility of the D’s wrongdoing

b. Evidence of the previous punitive damage awards may be introduced by the D to suggest they’ve been punished enough 

iii. Judicial Review

a. Generally when a jury makes a determination for compensatory damages they do not review the amount


1. They might look to see if the evidence supports the amount but do not really review it

b. Judges are supposed to look at the punitive damage awards with less deference

1. They are supposed to somewhat review the amount

3) Vicarious Liability

i. Generally punitive damages are not awarded where the D’s liability is based on vicarious liability because the principal’s action does not rise to the level of oppression, fraud or malice

a. Exceptions of when the principal may be liable for punitive damage 

1. Actions of employer themselves meets the standard

2. Principal authorized, participated in, or consented to the act

3. Principal ratified the act 

· The principal does something later on to approve the action that already happened

4. Principal recklessly retained an unfit servant

5. Agent engaging in conduct was employed in a managerial capacity and acted within the scope of employment

4) Contract Claims
i. Under the theory of contract, damages are not supposed to punish 

a. Generally there is no punitive damages for contract claims

ii. Exceptions

a. Independent Tort Claim

1. Where the breach of contract fulfills the elements of an independent tort
· Does  not matter if you sue for contract or torts ( Still can get punitive damage

· If the statute has run on your tort claim and you sue for contracts you can still get punitive damages

2. Example: Promissory fraud

b. Common Carrier
1. Common carrier breaches their duty to the public

· If a train didn’t stop when it was supposed to so you jump off and get injured

c. Insurance Bad Faith

1. Insurer’s reject P’s claim in bad faith

· Breach of contract with the policy holder but can get punitive damage if the insurance company acted with bad faith

5) Constitutional Limits on Punitive Damages

i. Two possible textual sources in the Constitution

a. 8th Amendment 

1. However it was determined that punitive damages is not cruel and unusual punishment because it is not a criminal punishment

2. Not excessive bail since punitive damage is not a fine

· It is not given to the state but rather to the injured

b. 14th Amendment – Due Process
1. Procedural

· Judge must give clear jury instructions on the purpose of the punitive damage

· Judicial review of the amount awarded to see it is proper

· It is not enough the judge only reviews for liability of punitive damage but must have the authority to overrule the award when excessive

· In Honda Motor v. Oberg the Oregon statute had safeguards of limiting the amount to that listed in the complaint, clear and convincing evidence, jury instruction, but the judge could only review the basis of punitive damage but cannot review the amount.  The Supreme court said that was not enough since the judge must be given the power to review the amount to be constitutional

2. Substantive Due Process

· A state cannot impose punitive damages for D’s conduct outside the state however reprehensible
· Some factors to determine whether the punitive damage is excessive

· Degree of Reprehensibility of the Conduct

· Was it economic or health and safety

· What was the potential harm

· Did the D take remedial actions

· Ratio of the awards

· What was the ratio between compensatory damages and punitive damages

· Anything above single digits can be considered excessive

· Civil Penalties

· What are the civil penalties for the same conduct

IX) RESTITUTION

A) OVERVIEW
1) An action in restitution is often an additional remedial option for a P who has a claim in contract or torts

i. However sometimes it is the sole remedy available

a. When someone mistakenly confers a benefit on another than the sole cause of action would be unjust enrichment and the only remedy is restitution
ii. Restitution can be both a legal and equitable remedy

2) The focus of restitution is not the P’s loss but rather the D’s gain

i. The P does not need to loose anything to be entitled to restitution

3) Different Types of Restitution
i. Quantum Meruit

a. Value of the Benefit Conferred
ii. Constructive Trusts

a. A restitutionary device that imposes an equitable duty on a D to convey property acquired under certain circumstances

iii. Equitable Lien

a. Security interest in property

B) UNJUST ENRICHMENT

1) Quasi Contract – Implied in Law
i. Not a real contract but one the court imposes out of fairness

a. Under quasi contract there is no right to expectation damages and the P is only entitled to restitution

ii. Elements of Quasi Contract

a. P conferred a benefit to the D

1. This may be any type of benefit including ones that saves the recipient any losses or expenses

b. D would be unjustly enriched without paying compensation

1. This goes to the question of unjust enrichment
· Not all enrichment is unjust and maybe the P was already compensated for it in other ways

c. In good conscience the D should pay

1. This usually requires an expectation of payment

· An obligation of payment is not enough if there was clear that there was no expectation of payment

2) Quantum Meruit

i. An action for quantum meruit is the general measure of restitution after entitlement is established

ii. Measured by either

a. Value of the goods or services to the D (subjective measure) less expense OR

b. FMV of the goods or services

1. Value to the D is the true measure of quantum meruit but when it is too hard to measure than the FMV is used as a substitute

iii. Only measures the past actual benefits conferred and not future benefits
iv. Attorney Fees

a. Generally when there is a valid contract, the non-breaching party is entitled to their expectation damages

1. However for attorney fees contract (contingency basis) courts will not give expectation damages when a client fires an attorney before full performance (settlement of the case) but rather gives the attorney quantum meruit

· However even quantum meruit is available only if the new attorney is successful and wins the case

C) RESCISSION AND RESTITUTION

1) Rescission and restitution is a matter of right when there is a valid contract
i. If there is a valid and for some reason expectation damages cannot be obtained (to speculative) or public policy (attorney client) or you just rather have restitution 
a. Do not need to go through the elements for quasi contract ( entitled to it as a right

ii. There must be a breach or repudiation
2) When rescission and restitution is granted the non-breaching party must also give back whatever benefit they received as well

i. Restores the status quo ante

a. Places each party in the same position they were before the contract

D) ASSUMPSIT – COMMON COUNTS

1) Legal restitution that imposes a contract when the facts call for it

i. The factual pattern fits within the common counts factual pattern

2) For assumpsit the election of remedies doctrine might come into play

i. Conversion and assumpsit are inconsistent remedies

3) Two Types
i. Money had and received
a. Used to recover any profit a wrongdoer received at the expense of the P
1. The fiction is that the D was acting as the P’s agent
ii. Goods and Services Rendered 

a. Used to recover the FMV of the converted goods

1. The fiction is that the P had promised to pay for them

b. H. Russel v. Coca Cola

1. P provided fire extinguishers to D.  After the end of the contract (no breach), P asks for the fire extinguishers back.  D lost a lot of them and could not return them.  

2. P sues for assumpsit rather than the tort theory of conversion.  If it was a tort theory than it would be the FMV at the time of conversion.  However under assumpsit it would impute the sale of the fire extinguishers (could get profits also) to the D.  They sued under good and services rendered.  If Coke had sold the extinguishers to a third party at more than FMV than P could have sued for money had and received

E) CONSTRUCTIVE TRUSTS
1) A flexible restitutionary device that imposed upon grounds of public policy to prevent a person from holding for his own benefit that which he as gained by reason of a special trust or confidence in him by an innocent party

i. Doesn’t matter if the P lost anything but focused on the D’s gain

2) Two ways to be entitled 

i. Abuse of Confidential Relationship

a. Requirements

1. Confidential relationship where on party puts substantial trust in another

2. The fiduciary abused the trust for his gain
b. The constructive trust is both the cause of action and the remedy
ii. Actual or Constructive Fraud

a. Even without a confidential relationship you may be entitled to a constructive trust if you can prove fraud

1. The cause of action is fraud but the remedy is a constructive trust
3) Tracing

i. Generally a constructive trust is imposed on the ill gotten gain

a. However, a party can “trace” the ill gotten gain and be entitled to whatever property was acquired with the ill-gotten gain
1. A bona fide purchaser breaks the chain 
ii. Example:

a. If the ill gotten gain was money and the D purchases a house than a constructive trust can be gotten on the house

1. If the house is later sold to a bona fide purchaser than you cannot get the house but would have to trace the money from the sale of the house

F) EQUITABLE LIENS

1) Grants a security interest in property

i. Not really a specific relief but a means to satisfy a claim for recovery

2) An alternative to a constructive trust

i. Available whenever you are entitled to a constructive trust

a. However the corollary is not true ( because you are entitled to a equitable lien does NOT mean you are entitled to a constructive trust

ii. Examples: If a person uses money from ill gotten gains to purchase a house but put in some of their own money, than a constructive trust is not available since some of their own money was used but an equitable lien is available

a. An equitable lien may be put on the house but only for the portion of the ill gotten gains

iii. Advantages and Disadvantages
a. If the house appreciated in value you would want a constructive trust because you are entitled to the house

b. However if the house depreciated in value you would want an equitable lien

1. If after a foreclosure there is still a deficiency, a deficiency judgment may be had if it was through a judicial foreclosure

3) Generally a person is not entitled restitution for making improvement on another’s property ( Cannot claim restitution if you make improvement on your apt that you rent

i. In one instance an equitable lien may be imposed on a property to the extent necessary to secure a restitutionary claim for the value of labor or materials furnished toward making improvements on another’s property

a. Requirements

1. If the landlord encouraged it in some way
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