REMEDIES OUTLINE Fall 2006
Professor Tiersma
I. INTRO/OVERVIEW

A. Injunctions/TROs
B. Specific Performance
C. Equity (Chancery/Chancellor)
D. Contempt
E. K Damages
F. Tort Remedies/Damages
G. Punitive Damages
H. Restitution
II. TYPES OF REMEDIES
A. COERCIVE

1. Purpose
a. Courts coerce → issue order & enforce order by means of contempt power
b. Traditionally → only through courts in equity
c. Look to future
d. Aka prospective relief aka specific relief
2. Timing
a. Can get it BEFORE jment on merits (b/F trial)
i. b/c necessary to **preserve status quo**
3. Coercive v. Damages
a. Damages operate against Prop → can’t throw party in jail but can seize prop
b. Coercive DOES operate ag. party → can use contempt to throw in jail
4. INJUNCTIONS → can be used b/f or after trial
a. 4 Classes of Injunctions
b. PREVENTIVE
i. Directly prevents the harm
a. Direct response to the wrong → don’t let it happen again
ii. *most common*
iii. ORDER = keep cattle on the land
c. RESTORATIVE
i. Fix the harm
ii. Not as common b/c courts would rather give $, not order to fix
a. **difficult to get** (b/c not courts preference)
iii. ORDER = Replace Vines
d. PROPHYLACTIC
i. Protects
a. Doesn’t directly stop the harm
b. Reduces opportunity/eliminates possibility for further harm to take place
ii. ORDER = Build a fence
iii. EXAMPLE → restraining orders
a. Preventive = stop harassing
1. BUT PROBLEM → subjective (what is harassment?)
b. These situations will often use prophylactic
1. SPECIFIC → don’t call, etc
e. STRUCTURAL
i. direct entire structure or institution
ii. relatively new
iii. often in Civil Rights violations
iv. Remedy is actually a series of different types of injunctions
a. Often against school districts, PDs, etc
5. SPECIFIC PERFORMANCE
B. DAMAGES

1. What are they
a. Issued by courts at LAW
b. Generally → issued against PROPERTY
c. Goal → compensate P for some sort of loss
i. FOCUS = P’s LOSS
2. 2 Types
a. Compensatory
b. Punitive
i. Focuses on D’s behavior & try to deter (rather than looking at P’s loss)
a. Take into account D’s wealth/profits
C. RESTITUTION

1. What is it
a. Give it back!
b. Usually involves unjust enrichment
i. Give property back to rightful owner
c. FOCUS = D’s GAIN (not P’s Loss)
d. EXAMPLE: The Lottery Winner → uses petty cash to buy ticket
i. Want restitution not damages b/c focus is on D’s gain ($$$) rather than P’s loss ($)
2. 2 Types
a. Legal
b. Equitable
D. DECLARATORY RELIEF

1. What is it
a. Declaration on particular legal issue
b. Issue must be ripe for adjudication AND Real Live Actual Controversy
c. Parties may flip (e.g. D asks for Dec Relief b/f P can sue)
III. DIFFERENCE BETWEEN LAW AND EQUITY

A. EQUITY

1. No Right to Jury Trial
a. b/c no right historically
2. Specific Set of Equitable defenses
IV. LIMITATIONS ON REMEDIES

A. STATUTORY LIST OF REMEDIES

1. EXCLUSIVE?
a. Majority Rule:
i. Lists are exclusive → court cannot grant other remedies
a. Expression unius est exclusion al terius
b. California:
i. Liberally Construe Lists (Civil Code)→ can add additional remedies 
if necessary to carry out the purpose of the statute & promote justice
ii. Orloff (14): kicked out of privately owned race track numerous times
a. Remedy: actual dams + $100
b. BUT wants injunction
1. hard to get actual damages (humiliation → speculative)
c. Purpose of Statute?
1. **REMEMBER** → 2 purposes of Tort Damages
a. Compensation
b. Deterrence

2. Want to deter discrimination (in addition to compensate)
3. Public Policy → don’t want to allow discrimination
a. Don’t want to say ok so long as can pay
d. Argue against?
1. derogation of common law → new right is created
2. strict construction → remedies limited to statutory provision
c. Common Law Remedies
i. Can a legislature LIMIT common law remedy (cap damages?)
ii. Can a legislature ELMINATE common law C/A?
iii. California
a. Can LIMIT common law damages 
1. e.g. pain & suffering in med mal
b. elimination never decided in CA
iv. Majority Rule:
a. CAN’T eliminate BUT can limit damages
1. e.g. actual damages BUT don’t get pain & suffering, etc
2. ILL Heart Balm Statutes → abolished C/A for breach of promise to marry
a. Can’t eliminate C/A but by limiting to actual dams, pretty much establish same goal
v. **Follow CA rule** (If Tiersma doesn’t specify → answer w/CA)
a. IF asked maj rule → can’t eliminate but can limit
B. DISTINGUISH REMEDIES FROM OTHER THINGS

1. DISTINGUISH BTW C/A & DEFENSES
a. Only get remedies for C/A (ex. unconscionability = defense = NO remedy)
b. UNCONSCIONABILITY
i. Unconscionability = defense (usually c/a = specific performance)
a. Court won’t enforce K when defense is successful BUT
1. doesn’t create a C/A
ii. Cowin (19): GMC’s unconscionable K clause (Can’t cancel order)
a.  Used unconscionability as c/a
1. want damages BUT unavailable under unconsionability doctrine
b. should have not performed (not pay)
1. GMC would sue then raise defense → wouldn’t have to pay
2. BROAD REMEDY
a. IF have RIGHT to REMEDY → Can get LIMITED C/A → 
i. only if it is an economic necessity for the person in question
a. example: remedy = DP 
1. show right to DP/fairness
b. If Right to Remedy + economic necessity → have C/A
i. Treister (22): denied admission to Am Academy of Ortho Surgeons
a. no opportunity to know charges against him
b. no opportunity to clear his record
c. Membership affects: 
1. hospital privileges; med mal insurance rates; referrals; expert witness status
d. REMEDY → Due Process
1. informed of charges ag him
2. id of accusers
3. fair trial
e. ESTABLISH RIGHT TO REMEDY
f. SHOW HAVE C/A
g. Court balances → 
1. private assn can determine own membership vs. right to fairness
c. *REMEMBER*
i. Must (1) have C/A and (2) win C/A b/f have Remedy
3. DISTINGUISH REMEDY FROM IMMUNITY
a. IMMUNE → no remedy
i. Ex. Judge
ii. BUT only extends to DAMAGES
a. Doesn’t bar Injunctions/Prospective Relief
1. **matters how you characterize the remedy**
b. Pulliam (27): magistrate imposes bond & incarcerates for unincarcerable offenses → effectively jailed for nonjailable offenses
i. Want → injunction ag judge
C. CATEGORIZING REMEDIES
1. matters how you categorize remedy
2. DAMAGES vs. EQUITIBLE
a. INSURANCE POLICIES
i. Refers to damages as understood in law of remedies
b. MD Casualty (33): Feds sue under CERCLA to (1) $ for clean up (2) injunction to implement plan
i. Does $ for claims fall w/in damages accdg to insurance policy?
ii. STEPS:
a. What are the remedies sought
1. recover clean-up cost
2. injunctive relief in order to clean up
b. What does policy say?
1. “DAMAGES”
a. does ARMCO have to pay dams?
i. If yes → ins co must pay; If no → ins co doesn’t pay
c. Categorize the remedies
1. injunction = coercive → not damages (ins co not liable)
2. clean up costs = RESTITUTION
a. distinguish:
i. compensatory dams: ex. ruin garden & pay for it → not fixing roses, just paying
ii. restitution: ex. friend watching garden fixed roses & sued for costs → costs for fixing harm done/restoring status quo
b. HERE:
i. Govt can clean up & sue for restitution
ii. Govt can take over prop & sue for damage to prop
iii. **unfair b/c whether covered depends on how govt decides to handle the pollution**
iii. NARROW DEF OF DAMAGES
a. Damages = arise from actual, tangible injury to specific party
1. *note* could argue → common law meaning of damages & what insured reasonably believed policy covered
iv. ARMCO wants “legal” to define parameters of policy b/c broader than just damages & may cover restitution (e.g.  if c/a = quasi-K)

c. JURY TRIAL
i. Equitable relief → no jury trial
a. STEPS:
1. what relief is sought?
2. is this equitable or legal?
ii. BACKPAY
a. PART of reinstatement (not separate remedy)
1. equitable → no jury trial
b. Brunecz (38): wrongful discharge
1. Remedies sought:
a. Reinstatement
b. Backpay
c. Attys fees
2. equitable or legal?
a. Reinstatement = coercive (order from court) → eq
b. Backpay?
i. If lost wages → legal damages
ii. part of reinstatement (can’t get alone) → eq!
c. EVEN if dismiss equitable C/A (reinstatement) → no jury trial → backpay ≠ damages as lost wages BUT part of reinstatement
d. DAMAGE CAPS
i. Only cap compensatory damages NOT equitable relief
ii. FRONT PAY
a. Front pay = equitable
1. associated w/reinstatement
2. broad view 
a. back pay traditionally also included front pay → front pay just like back pay
i. authorized under 706(g) → not compensatory dams b/c compensatory dams “in addition to 706(g)” → anything in 706(g) ≠ compensatory damages
b. 2 Types
1. pay associated w/reinstatement (time btw jment & actual reinstatement)

2. pay instead of reinstatement → looks like future lost wages
c. Pollard (40): Front pay as remedy for intentional discrim (CR violation)
1. Remedies sought:
a. Back pay
b. Atty fees
c. $330K damages
2. Issue → does cap apply to $300K → are these compensatory damages
a. Compensatory damages DISTINGUISHED from front pay (lost future income)
i. Front pay ≠ compensatory damages → cap nonapplicable
V. INJUNCTIONS
A. PERMANENT INJUNCTION → after judgment; only get if win case
1. ELEMENTS
a. No adequate remedy at law
b. Irreparable harm
c. Equities Balance in Favor
d. Public Interest
2. NO ADEQUATE REMEDY AT LAW → MAKE ALL THE ARGUMENTS
a. Use & Enjoyment of Land = unique → no adequate legal remedy
b. Likelihood of multiplicity of suits
c. Recurrent invasion of interests
d. Difficult to calculate damages/speculative

e. **look at ALL types (e.g. legal restitution)**
i. Ex. replevin = legal remedy & may be adequate
f. **don’t consider punitive dams**
i. b/c no one is ENTITLED to punitive damages
g. history → don’t bother chancellor if can go to courts
i. only seek if remedy inadequate
h. RESTORATIVE INJUNCTIONS
i. Anytime seeking order to Restore/Repair → likely to run into problem w/legal remedy
a. Difficult to get restorative injunction b/c could get compensatory damages → adequate legal remedy
ii. Interest AGAINST restorative injunction
a. Too much judicial supervision
b. Technically → adequate legal remedy exists
iii. Thurston (47): damaged property while using easement over drive-in
a. Remedies sought
1. order to repair = Coercive → restorative injunction
2. limit on trucks = Coercive → prophylactic injunction
b. *can only get equitable remedies if no adequate remedy at law*
1. court has NO POWER to issue eq. relief if adeq. legal rem.
c. Here:
1. order to repair → could get dams (cost to repair)
2. limit on trucks? → no similar legal remedy
i. MULTIPLICITY OF LAW SUITS
i. IF legal remedy forces multiplicity → will likely NOT be adequate
ii. Wheelock (49): D abuses license to store rocks “until next spring” → too many for too long pd of time on empty lots 
a. C/A → trespass
b. Remedies sought:
1. order that D move rocks (injunction)
c. Adequate legal remedy?
1. damages for trespass
a. very often nominal UNLESS actual physical damage to property → won’t solve problem of trespass
2. cost to remove
a. P has no place to put rocks
i. Will have to find (1) someone to move them (2) someplace to put them → too difficult & too much for P to do/supervise
3. rental value
a. forced rental (P doesn’t want to rent/rocks on prop)
b. won’t force P into a lease
c. **LIMIT** → can’t get future rent
i. Too speculative (don’t know how long rocks will be there)
ii. **forces multiple suits to continue to collect**
3. IRREPARABLE HARM
a. Substantial/great harm
i. Trivial harm ≠ irreparable 
a. Ex.: loud party 1-2 times/yr (trivial) vs. loud party every night (great)
ii. *remember* must show both: great harm + inadequate legal remedy
a. irreparable harm AND 
b. no adequate remedy → 
c. can’t just be great harm b/c no adequate remedy
1. many jdx say this ok to just show no remedy b/c this is great harm → we follow the rule that says show BOTH
b. Muehlman (55): running trucks outside bedroom (semis)
i. C/A → nuisance (noise & fumes)
ii. Remedy sought
a. Injunction → can’t operate trucks 8:30P-7A
iii. Court adds 2d REQ → must show irreparable harm in addition to no adequate remedy
a. No adequate legal remedy → 
1. damages too speculative/too difficult to measure (maybe undercomp./maybe no comp)
2. multiplicity of lawsuits (to keep recovering)
3. use & enjoyment of land
b. Great Harm
1. no sleep; fumes; affect use of land
4. EQUITIES BALANCE IN FAVOR
a. Benefit of injunction to P > harm imposed upon D
b. BALANCING
i. *note* original injunction sought may fail the balancing → BUT can **consider alternative injunction if don’t pass balancing**
a. Triplett (59): Causeway took away enjoyment of lake; easement = across bridge (not across lake)
1. Remedy sought:
a. Injunction → remove causeway; replace w/bridge
i. *restorative* → difficult to get
2. no adequate legal remedy
a. $ to fix BUT it is D’s job to fix (giving P $ doesn’t make sense)
3. irreparable harm
a. property values drop (aesthetic appeal)
4. court adds 3d REQ → balancing of equities
5. if injunction as requested doesn’t pass balancing → ct may sua sponte come up w/equitable compromise
a. trying to do what’s fair
b. build shorter, less expensive bridge
b. Galella (64): Jackie-O vs. Photographer
1. remedy sought
a. injunction against taking pics of her & kids
2. no adequate legal remedy → $ dams won’t stop harassment → just says ok as long as pay
a. recurrent invasion of interests (continues even if get $)
b. damages difficult to measure
c. multiplicity of suits (b/c can’t get future damages)
3. irreparable harm → Y (jumping out of bushes, etc)
4. Balance →
a. Burden = his career vs. Benefit = privacy
b. **as sought = too great a burden**
i. Judge suggests → distance reqd BUT can still take pics
c. **PROPHYLACTIC INJUNCTION**
i. Doesn’t directly prevent harm → reduces opp
ii. Need vague (don’t harass) b/c too difficult to prescribe words & enforce it
5. PUBLIC INTEREST
a. Example
i. Jobs
ii. Health & Safety
iii. Constitutional Values
b. 2 views
i. Consider as part of balancing OR
ii. Consider as a 4th Req (can’t be adverse to public interest)
c. OUR VIEW → better to consider as part of balancing
i. Consider P’s interest
ii. Consider public interest (& also constitutional values)
iii. Consider D’s interest

d. Rainbow family (70): hippie convention
i. Remedy sought
a. Injunction against entire gathering
ii. Consider government interest → 
a. Damage to forest/prop
1. no adequate legal remedy → don’t know exactly who caused
a. can’t issue citation → get partial injunction
b. post bond & have responsible person
i. rainbow family has no $; no reliable person
b. Public health
1. no adequate legal remedy → can’t really get dams for passing disease
2. irreparable harm → maybe (if everyone gets it)
c. Illegal activity
1. adequate legal remedy → enforce criminal law
2. **very difficult to get injunction ag FUTURE CRIME**
a. Just wait & then arrest/enforce law
iii. Benefit → less crim activity; trashing; public health
iv. Burden → const right to associate; assembly; express
a. Here → ↑ Public Int (ben) AND ↑ burden
1. preventing gathering = too HIGH a burden → get partial injunction with limits (≤ 5K people in one place)
v. Boomer (74): cement factory & pollution interferes w/use & enjoyment
vi. C/A = nuisance
vii. Remedy = injunction to stop pollution/dust 
a. Effectively shut down plant
viii. No adequate legal remedy → damages difficult to measure; recurrent invasion of interests; multiplicity of suits; use & enjoyment of land
ix. Irreparable harm → health problems; physical damage to property
x. Benefit → better health, property, no dust
xi. Burden → stop operating plant, pay for new technology, lose investment ($45 million)
a. Prob w/technology → (1) won’t be immediately developed (2) whole industry or taxpayers should pay (not one co by itself)
xii. Public interest = 300 jobs→ goes to burden of issuing injunction
a. *court will take into acct* (even though co has no interest in preserving jobs, this falls on their side of balancing)
1. get damages instead of injunction b/c BURDEN > Benefit
a. pay damages & no injunction issued (issue injunction if don’t pay)
B. INTERLOCUTORY INJUNCTION → while case is pending

1. Discretionary
a. These are discretionary → even though meet all reqs, may not get
i. Judge tries to preserve status quo
2. TEMPORARY RESTRAINING ORDER (TRO)
a. Very short period of time
i. **at most** → lasts a few weeks (until mot brought & heard)
b. Usually requested at the same time file case
i. Only given if have a case pending
c. **complaint** → must usually (1) be verified OR (2) affidavit OR (3) declaration 
i. Need more than “info & belief” for TRO
d. Can be issued ex parte
e. PURPOSE → preserve status quo 
i. Until can bring NOTICED MOTION to opposing party (~ 3 weeks)
3. PRELIMINARY INJUNCTION (PI)
a. Lasts until final judgment
b. PURPOSE → preserve status quo
i. Until ruling on the merits

4. REQUIREMENTS
a. Inadequate legal remedy
b. Irreparable Harm
c. Balancing (+ public Interest)
d. SUBSTANTIAL likelihood TO PREVAIL ON MERITS
i. *ALTERNATE TEST* → if too difficult to show substantial likelihood → sufficient to show 
a. RAISING SERIOUS Q on MERITS
1. reduce the showing on this factor BUT must have higher showing for the other elements
ii. **Do the substantial test first, then the alternate test**

e. Twins (169): commission & K to play at Metrodome
i. Remedy sought: injunction → play remaining ’02 games at dome
a. TEST:
1. substantial likelihood → ↑ (breach is there)
2. inadequate legal remedy → commission & bldg dome not just in it for concession revenues
a. immeasurable values → loss to city if twins leave; attractive to businesses; people moving there; stimulate economy, etc
3. irreparable harm → substantial (no more ball in Minn)
4. balancing → commission wins (team, prestige, biz, k vs. ↓ harm b/c just ask to finish season, lose $ but that happens)
5. public interest → YES (stimulate jobs, econ, etc)
f. Siegel (175): recounts in Florida
i. Remedy sought → Injunction to stop recount b/c constitutional implications (DP & EP b/c diff. procedures & counting in diff cos)
ii. TEST
a. Substantial likelihood (EP clms)
1. no but doesn’t really consider b/c fails other elements
b. Adequate legal remedy
c. Irreparable harm → already certified as winners of Fla; will question legitimacy of presidency IF GORE WINS
1. **THIS IS SPECULATIVE**
a. Irreparable harm cannot be speculative

g. ALTERNATE TEST
i. IF: hardship ↑ & substantial likelihood ↓
a. SHOW → strong showing for 1-4
1. no adequate remedy
2. irreparable harm
3. balancing
4. public interest
b. THEN → Likelihood
1. Need only raise serious Q on merits
2. *much lower std*
ii. **BUT** → still need to win balancing
iii. Caribbean Marine Services (182): Tuna ships & porpoise observers
a. Owners & crew seek PI → no female observers
1. substantial likelihood
a. crew → NO (clm = privacy)
i. private quarters exist for officers
b. owners → NO (clm = efficiency; lower morale; distress crew; ↓ fish caught)
i. declarations, etc show not big issues
ii. owners didn’t back up clm w/ev
2. serious Q → maybe (maybe want more investigation)
3. BUT → Balancing
a. BENS → privacy; no distraction
b. BURDEN → probably none to govt to have all male
c. BUT → **PUB INT** → Equal Employment
b. **can’t win if don’t win balancing** → no injunction
h. SERIOUS Q ON MERITS
i. STD → so long as not frivolous
a. May not have a lot of evidence
b. SHOW → serious issue/c/a (no need for ↑ ev)
1. should be able to withstand demurrer
ii. substantial likelihood →
a. serious c/a AND evidence
iii. liver transplant & health insurance case
a. difficult to show substantial likelihood (not a lot of evidence)
b. BUT: ↑ irreparable harm ↑ balancing ($ vs life)
1. **not frivolous → raise serious Q**
c. Alternate test helps here
i. THE STATUS QUO
i. STATUS QUO ANTE
a. Matters how you frame it → **may change decision**/what to preserve
1. immediately before the lawsuit OR
2. before the conduct?
3. Exit exam case → defines status quo as immediately before 
ii. PRESERVING
a. Sometimes we DON’T want to preserve the status quo b/c **undermine public interest**; **criminal activity**
b. Cassim (180): Medicare MD & Unnecessary surgery
1. Injunction sought → prevent suspension & publication
a. substantial likelihood → No
b. adequate legal remedy → No
i. no damages can repair reputation
ii. maybe $ damages for lost medicare payments
c. irreparable harm → Yes
i. YES! → printing retraction won’t really help
d. Balancing → Iffy
i. Bens → protect reputation
ii. Harm → spend $ for medicare
e. Public interest → ADVERSE
i. Danger to patients from unnecessary surgeries
2. Status quo = medicare payments, reimbursed; surgeries cont.
5. PROCEDURAL REQUIREMENTS → follow FRCP65(b) (p193)

a. TRO → strict requirements
i. Only granted for initial 10 days
a. Consensus → Expires even IF notice → must ask for extension
1. *note* rule technically applies if no notice
ii. Extended for 10 more IF good cause showing
iii. No further extensions w/o consent
iv. No appeal
v. **IF invalid → becomes a PI (need notice)
vi. Sims (190): bishops; defrocked; TRO too long w/o consent (> 20 days)
a. 21/2 → CT grants TRO → get 10 days
b. 12/12 → CT extends TRO → 10 more days
c. 12/20 → D consents to extend to JAN 14
d. 1/13 → CT extends TRO to JAN 24 **no D consent**
1. invalid after 1/14 (no consent) → becomes PI at this point
e. 1/17 → D moves to lift
f. 1/23 → D appeals extension of TRO
1. **can’t appeal TRO**
a. But this is really appealing PI b/c TRO became PI
2. GROUNDS FOR APPEAL →
a. No findings → need findings of fact; conclusions of law
vii. FRCP 65(b)
a. Can be granted w/o oral/written NOTICE IF →
1. immediate irreparable injury is clear will result if wait for notice/D to appear
a. must be clear from affidavit/verified complaint
2. AND atty certifies in writing efforts to give notice
a. EXPIRES → not more than 10 days after (unless consent)
b. EXTEND → can be extended for a like pd IF good cause shown (“like pd” suggests on only 1 extension)
c. CONSENT → D can consent to extension for longer pd
b. PI
i. NOTICE
a. May NOT be granted w/o notice → FRCP 64(a)(1)
1. notice = OPPORTUNITY TO BE HEARD (not just notice)
a. notice AND
b. opportunity to present evidence → 
i. must allow oral testimony → so can test credibility
ii. NO EX PARTE
iii. OPPORTUNITY TO BE HEARD
iv. FINDINGS OF FACT & CONCLUSIONS OF LAW → ON RECORD (for appeal)
a. Judge must make b/c basis of appeal
b. *note* → if still hearing evidence on DAY 20
1. some cts → TRO ends anyway
2. others → TRO remains until hearing ends
v. APPEAL
c. STANDARD OF REVIEW
i. Abuse of discretion
d. ISSUING
i. Discretion of Judge
a. Will consider the burden of enforcing the injunction (on the ct)
e. POST BOND
i. Required for all interlocutory injunctions
ii. Amount $ sufficient to compensate for losses if find shouldn’t have granted
C. MODERN INJUNCTION → STRUCTURAL
1. Constitutional Violation
a. remedies for discrimination/other type of violation
2. Institutional
a. Usually issued against institutions 
b. Tend to involve regulation of some sort of structural institution (PD, school)
3. Fashioning
a. Court usually won’t fashion itself
i. Will ask party against whom issued to make suggestions
a. E.g. school district = expert on education
4. Prophylactic? → IF constitutional violations
a. In cases of constitutional Violations → CAN be prophylactic (isolation in prison case)
i. Only need reasonably related to harm
5. Brown II (267): D ct can issue injunction → how to remedy segregation
a. School authorities fashion the plan (find solution to problem THEY caused)
b. CT decides if school authorities acting in G/F
6. Things that may normally weigh ag inj DON’T prevent Structural Injunctions
a. **the issue is PROTECTING CONSTITUTIONAL RIGHTS**
i. Public Interest/Balancing
1. Can consider BUT don’t get carried away w/Balancing
2. ↑ public interest in local control of schools BUT shouldn’t prevent injunction
3. disruption to students (e.g. busing)
4. preserving the peace
ii. Court supervision ↑
iii. **don’t let this get in the way → Protect Constitutional Rights!!**
7. Hutto (271): punitive isolation in AK prison; 8th Am cruel & unusual
a. Injunction → 
i. Limit # of prisoners in one cell
ii. Each must have bunk
iii. No more grue
iv. 30 day max in punitive detention
b. **30 days not directly aimed at harm**
i. > 30 days ≠ Constitutional violation
c. **Only need REASONABLY RELATED to harm**
i. Can be →
a. Preventive OR
b. Prophylactic IF constitutional violation
VI. SPECIFIC PERFORMANCE
A. WHAT IS IT
1. **equitable remedy** → much like an injunction
2. involves court order (to perform)
3. remedy for K BREACH (ct orders performance of K)
a. unusual b/c usually get damages for breach
B. ELEMENTS
1. Inadequate Legal Remedy
2. Valid K
3. P substantially performed & willing & able to perform remaining obligations
4. D is able to perform
5. K supported by adequate consideration
a. Adequate measured at time K Made
i. Need more than SOME consideration (need adequate)
6. Mutuality of Remedies
a. Measured at time SP requested
i. Not a problem if one party already performed
a. i.e. if D wanted SP ag P could get it but P wouldn’t have to do anything since already performed
7. Terms of K sufficiently Definite
a. So court knows what to order
C. CONSIDERATIONS
1. will consider burden on court of enforcing SP
a. D can argue burdensome to court b/c ↑ supervision
D. INADEQUATE LEGAL REMEDY
1. UNIQUE
a. **uniqueness of item goes to uncertainty of value**
i. BUT → need UNCERTAINTY OF VALUE
a. Must be physically AND economically unique
1. ex. painting vs used car
b. what is unique?
i. Fungibility/economic interchangability
ii. Can’t express in $
c. ANALYSIS
i. Item is unique
ii. Unique items are hard to value → inadequate legal remedy

d. LAND
i. General rule: breach of K for purchase or sale of land
a. **always assume unique → get SP**
b. Distinguish → LEASE FOR LAND
1. not sale/purchase → if can value → no SP
e. Van Wagner (92): ad on bldg wall in NYC; SP for new owner to continue lease
i. C/A → breach of K by new owner b/c lease is still valid
ii. Measure damages?
a. lease w/3d party (ad co) = lost income?
b. **here there is no uncertainty of value**
1. even though unique → not too hard to value
a. can measure damages with FAIR amt of certainty
i. adequate remedy at law
2. REPLEVIN
a. Type of LEGAL restitution → may be an adequate legal remedy
i. Ct order to go get back goods that belong to you
b. **remember to look at ALL possible legal remedies first**

c. HOW TO
i. Bring complaint for writ of replevin
ii. Ct determines if entitled to replevin (based on affidavit, etc)
iii. Must post bond (in case not entitled)
iv. Ct orders Sheriff/Marshall to get goods & holds for 10 days
a. D can ask for ↑ bond
b. D can get goods back
d. Niagara Mohawk (96): bldg of plant; SP of termination clause
i. “can terminate at any time for any reason”
ii. Valid K → yes
iii. Substantial perf & willing & able → yes & able to pay if SP
iv. D able to perform → yes → can return mats (do SP)
v. No adequate legal remedy →
a. Can get $ paid for the parts BUT what about the delay to get new ones made
b. **REPLEVIN?**
1. can’t get it here because different goods at different places
a. diff jdx (st court can’t order subks to give goods
E. ADEQUATE CONSIDERATION
1. SP = EQUITY
a. STD → Fair & Reasonable Consideration
b. DETERMINE → AT TIME of INCEPTION OF K
i. Not at time SP requested
a. ex. sale of house for $381 ≠ adequate b/c unfair at inception
F. MUTUALITY OF REMEDIES
1. STD → each party must be able to get SP against the Other (entitled to same remedy)
2. DETERMINE → AT TIME SP REQUESTED
a. ex. IF personal service K already performed fully → mutuality not a problem
i. b/c if order SP → nothing more to do!
3. PERSONAL SERVICE Ks
a. Court won’t order SP → involuntary servitude
b. Exception → Negative Injunction
i. May order not to work for competitor
c. Complete performance →
i. Mutuality not a problem b/c already fully performed
4. Henderson (99): care for blind man for 18 days (K to care & get property)



a. Valid K → Yes
b. P perf → YES
c. D perf → Yes b/c executor ca → QUASI SP
d. Adequate remedy
i. Quantum meruit → $381 for services performed?
a. Not near value of land
ii. Transfer of land → legal remedy CAN’T be adequate (RULE)
e. Adequate consideration → look at TIME OF INCEPTION → 
i. Parties’ intent → they thought so
f. Mutuality of remedies → at time SP REQUESTED
i. Doesn’t matter that D couldn’t get it (b/c personal service K) b/c already fully performed
a. **IF → not full perf (e.g. Baker still alive) → no SP!
g. Terms sufficiently definite → 
i. Indefinite time BUT this doesn’t matter b/c
a. So long as court knows WHAT to enforce
1. read in “REAS TIME”
G. FASHIONING RELIEF
1. Supervision of Court → if ↑ degree of supervision reqd NO SP
a. Court will fashion relief considering burden to court
2. Inadequacy of legal remedy →
a. **IF ↓ ct supervision & ↑ inadequacy of dams SP warranted**
3. Dover Shopping Center (106): SP to keep Bakery open & operating (lease)
a. Valid K → yes
b. P perf → yes (provided space)
c. D able → yes (just won’t be operating at profit)
d. Adequate legal remedy 
i. Minimum rent → % of sales (can predict based on past sales) BUT
a. Effect to shopping center & other stores
1. affects other % leases b/c **cooperative enterprise**
a. **can’t quantify loss**
e. **supervision of court?** → to ensure open & operating
i. ↓ ct supervision
a. Make the SP order simple!!
1. stay open; keep display; have bread available
a. *once ordered open → bakery has incentive to obey b/c wants to make a profit*

H. UCC → encourages SP
1. available IF
a. item unique OR
b. other proper circumstances
i. e.g. difficult, expensive, inconvenient, delay to buy similar item
2. assume UCC doesn’t replace common law 
a. **must still have the other reqs**
i. these just go to inadequate legal remedy
3. TEST →
a. Is item unique
i. IF NO →
a. Can they get one?
b. IF CAN COVER → Are there other proper circumstances?
1. would cover at great expense, trouble, delay, inconvenience

4. Sedmak (114): Corvette pace car; K for sale & deposit of $500; special features
a. *remember* → go through all elements (UCC comes in under adeq remedy)
i. Valid k → Yes
ii. P perf & willing & able → yes
iii. D able → Yes
iv. Adequate consideration → Y (promise $15k → above retail)
v. Mutuality of remedies → yes
vi. Definite terms → yes
vii. Inadequate legal remedy → UCC ANALYSIS
a. Unique? → probably not (there are 6k cars)
b. Other proper circs?
1. if give damages for breach → can he go get one?
a. Amt is calculable BUT not adequate
2. Can cover BUT → Would take a lot of effort/trouble/time to track down an available good car
a. **CAN’T compensate for trouble & effort**
VII. EQUITABLE DEFENSES
FOR CLASS → assume A-B apply only to EQUITABLE C/As
A. LACHES
1. like SoL BUT
a. Defense in Equity (SoL = law)
b. Std of reasonableness (SoL can be tolled)
c. Feasible time frame (SoL = specific time frame)

2. ELEMENTS
a. Unreasonable delay AND
b. Delay prejudiced Defendant
c. PREJUDICE TO D
i. Defense Prejudice → harder to defend himself
a. E.g. witnesses die; lost records, etc
ii. Economic Prejudice → D will have to pay ↑ b/c delay
a. *note* backpay may be prejudice
iii. Cornetta (128): USMC discharge; clm backpay + reinstatement
a. 7 year delay → Defense = ↑ backpay (raise eq def b/c eq clm)
1. here backpay alone ≠ prejudice
a. this would waste court resources calculating potential damages INSTEAD of reaching merits
i. **court wants to reach merits of clm**
3. RUNNING OF SoL
a. REBUTTABLE PRESUMPTION
b. Once runs → assume delay & prejudice
i. BoP on P to rebut → show no delay & prejudice
a. Delay not unreasonable
b. No prejudice
c. **on test → if no SoL given → don’t apply rule**

d. DELAY →
i. Can’t wait for someone else to bring case that clears up ambiguity/establish precedent 
ii. **can’t ride coattails**
a. Waiting too long for someone else to 
clarify the law = unreasonable delay
e. Gruca (132): drafted; missed promotion; lost seniority → 9 year delay
i. **ambiguity in statute** → “Same Job”
a. Same exact position OR same job + seniority
ii. SoL runs → rebuttable presumption
a. Delay → waiting for clarification of ambiguity = unreasonable
b. Prejudice →
1. damages → Yes prejudice
a. would have to pay backpay & senior pay
i. paying 2 people (1 doing job & pltf)
2. other → disruptive to give seniority 9 years after the fact
a. someone else is next in line (like hiring lateral partners)
B. ESTOPPEL
1. REQS
a. makes statement/takes particular position AND
b. other party relies to detriment
2. Rationale → can’t change position NOW
3. *note* hard to get against government
4. **may also be used BY PLTF to bar raising of Defense by DEFT**
a. Ex. bars Deft. from raising SoL if Pltf relied on affirmative act
5. EFFECTS:
a. Estop equitable claim
b. Prevent raising a defense
c. Modify an agreement (Vanhorn)
6. ELEMENTS
a. Party to be estopped MUST KNOW FACTS
b. KNOWS likely to rely:
i. Intend conduct acted upon OR 
ii. so acts that party relying on act believes intended
c. relying party IGNORANT of true facts
d. reliance to detriment

e. AGAINST GOV’T → add 2 elements
i. Severe misconduct by gov’t MUST OUTWEIGH
a. Public being unduly damaged by imposition of estoppel
1. b/c pub int in NOT undermining govt’statutory scheme
f. Vanhorn (135): MD in Anacostia (scholarship/grant)
i. Reliance on statement that could set p anywhere
a. Knew would rely → Yes
b. D relied → yes 
ii. BUT → govt → pub int in statutory scheme
iii. **cannot use estoppel to undermine statutory scheme**
iv. **IF NOT GOV’T → estoppel would be used to modify K**
a. Would → allow her to retain grant where she was 

7. ESTOPPING A DEFENSE
a. IF →
i. Affirmative act AND
ii. Intent to prevent filing of claim
a. **estopped from raising SoL defense**
1. don’t worry about waiting/don’t rush to file suit → INCONSISTENT w/SoL defense
b. John R. (139): Student & math teacher
i. Teacher’s threats prevent filing of claim
C. UNCLEAN HANDS
1. *note* in reality → unclean hands can be used ag legal clms 
a. Rationale → would be strange to allow dams but not equity
b. FOR CLASS → only ag equitable clms
2. ELEMENTS
a. P involved in Serious Misconduct
b. Conduct related to underlying C/A
3. **court will leave the parties as they are**
a. Won’t afford relief to victimized wrongdoer
4. RELATED
a. If granting relief would be facilitating/making misconduct possible
i. Helps to carry out fraudulent scheme
b. Rationale → Ct in equity won’t get its own hands dirty
i. Parties left where they stand
ii. No remedy in equity → can sue in law if legal remedy available
5. Senter (142): Dentists deeds land/house to nurse to protect fro malpractice clm;
a. Promise to deed back (Dentist convinced/induced by fraud/undue influence) BUT nurse won’t deed back
i. Seeks → EQUITABLE RESTITUTION
a. Promise → yes; reliance → yes; unjust enr → yes
b. EQ DEFENSE → UNCLEAN HANDS
i. Serious misconduct → fraudulent conveyance (tort)
ii. Related → if allow trust, ct will help carry out fraudulent scheme
6. Byron (143): Political supporter (make-work position)
a. Seeks → backpay & reinstatement for wrongful discharge
i. Serious misconduct → took ghost employment → illegal/criminal
ii. Related → wants to be put back in that illegal position
a. **court won’t facilitate criminal conduct**
7. North Pacific Lumber (146): Lumber broker, noncompete clause
a. Serious misconduct → fraud/scam (resolving disputes btw buyers & sellers)
b. Related to wkg for competitor →
i. Court assumes practical effect of enforcing clause = make him go back
a. Because no where else to work
ii. YES related → b/c forcing to participate in fraud (oversaw dept)
c. **lumber brokers hands are dirtied AND were dirtied in acquiring right now asserted** (forcing fraud made him leave no want to force him back)
8. Phalovi : Shah’s sister & gold
a. ***RELATION CAN’T BE TENUOUS***
i. Here court wouldn’t be facilitating particular conduct (storming emb)
a. Even though there is historical link to the gold → no legal link
D. UNCONSCIONABILITY
1. APPLICATION
a. Used to only apply to SP claims
b. NOW → applies to:
i. K for sale of goods (UCC) AND
ii. Pretty much any breach of K
2. STANDARD
a. “shocks the conscience of the court”
3. TYPES:
a. SUBSTANTIVE UNCONS: oppressive  (terms unfair) OR
b. PROCEDURAL UNCONS:  ASPECTS of K
i. Unfair surprise
ii. Hidden terms
iii. Unexpected/unfair consequences
c. SURROUNDING CIRCUMSTANCES
i. Inequality of bargaining power
ii. Unfair/weak bargaining power
iii. Unsophisticated (illiterate, etc)
d. Campbell Soup (150): Carrot farmers; output K; told can’t deliver & sell to neighbor who sells to CS at market price
i. Unconscionable clause?
a. Can’t sell if CS refuses to buy UNLESS CS consents
1. too oppressive (what if CS won’t consent)
2. shocks conscience → won’t enforce K
4. SEVERANCE
a. Unconscionability allows severance → strike clause BUT enforce rest of K
5. UCC → 2302
a. K or clause unconscionable  AT TIME made AS MATTER OF LAW
a. Court decides (not jury)
ii. Can refuse to enforce K
iii. Can refuse to enforce clause (rest of K ok)
iv. Can limit application of clause
b. Parties get reasonable opportunity to produce evidence
c. Jones (153): home freezer from salesman $900+ credit charges, etc; actual vaule $300
i. Unconscionability applies to ALL UCC cases (legal or eq)
ii. Substantive → shocking (3x worth)
iii. Procedural → not really (no hidden terms)
iv. Surrounding circs → shocking (welfare repts; no other option)
a. No access to dept stores
b. Can’t afford $300 upfront
E. ELECTION OF REMEDIES
1. STANDARD
a. If 2 remedies Theoretically Inconsistent → must choose ONE at some point in proceeding
i. Ex. breach of K
a. want to rescind (undo K) AND 
b. dams for breach (want to claim K was a K that was breached)
b. ONCE CHOOSE ONE → election
i. Operates as defense to other remedy
c. **D must have relied**
2. Distinguish:
a. Double recovery
b. Theoretically inconsistent → knocks out C/A much earlier in proceedings
3. APPLICATION
a. When elect one
i. Operates as defense to the other remedy
ii. Remedies can be equitable OR legal
b. Can elect w/o knowing
i. Ex. ask for SJ on count 1 → may be deemed election of remedy 1
c. **MUST be some sort of reliance on the election of remedies**
i. Requirement for our class
ii. Ex. D ignores other defenses/stipulates, etc
4. Head & Seeman (157): D offer to buy hose; P= corp; D breaches (doesn’t pay)
a. C/A = fraud & breach of K
b. REMEDIES → 
i. Rescission & restitution → Get house back (kick her out) 
ii. Damages → lost use of house for 5mos
c. Q: If get damages, can they still get rescission & restitution
i. **these are not inconsistent remedies**
a. Court says must show double recovery (gets rid of defense)
ii. **WE RECOGNIZE DEFENSE FOR CLASS!!!**
5. RELIANCE
a. D must have relied on the election
b. EXAMPLE
i. Inconsistent → affirm K & reject K
ii. Election → asked to choose OR in fact obtain 1/bring motion to get 1
iii. Reliance → D acts in reliance on election
a. Fixes up/restores furniture once perceived election b/c KNOWS he’s the owner even though previous doubt
6. Altomi (161): Sep/Divorce: W gets furniture BUT H sells it
a. SEEKS → furniture b/c H never paid
b. REMEDIES →
i. $1500 damages from H
ii. Replevin from buyer (Sheriff gets furniture & gives it to W)
c. TEST
i. Inconsistent → YES
a. Damages → affirms sale
b. Replevin → disaffirms sale
ii. Election → YES
a. Asked for $1500 during divorce proceedings & got it
iii. Reliance → NO!!! (Ct established this req in this case)
7. CA Case: P reqsts: (1) Dams for breach of K; (2) foreclose on security (D puts up in consideration)
a. Inconsistent → security is there to replace damages in case of breach!
b. **once executed security → ELECTION**
VIII. CONTEMPT

A. CRIMINAL

1. Goal → punish wrongdoer; vindicate power of court; uphold integrity of justice system
2. Purpose → to say MUST obey order
3. MUST OBEY → RESPECT THE COURT’S
a. If later turns out Unconstitutional → still must have obeyed UNLESS
i. No jurisdiction
ii. No notice
iii. Challenged but met w/delay & frustration
iv. Order/injunction patently invalid
b. Walker (210): Violate injunction by marching w/o permit; no attempt to get injunction lifted
4. TEST → CRIMINAL CONTEMPT
a. IF →
i. Court issuing order HAD JDX AND
ii. Order/injunction PROPERLY SERVED
b. MUST → use courts
i. **court orders must be obeyed & respected UNTIL/UNLESS
a. Overturned/reversed**

c. EXCEPTIONS
i. Order/injunction patently invalid/void
ii. Brought constitutional clms to state court & met w/frustration & delay
5. ONLY POSSIBILITIES FOR CRIMINAL CONTEMPT
a. Misbehavior of any person in court’s presence or so near thereto to obstruct the administration of justice
b. Misbehavior of any court officer in their official transactions
c. Disobedience or resistance to its lawful writ, process, order, rule, decree or command
d. must find one of these BEYOND REAS DOUBT to have crim contempt

6. DUE PROCESS
a. Order must comply w/DP
i. Right to counsel
ii. Notice/advised of charges
iii. Reasonable opportunity to testify & call witnesses
iv. Reasonable opportunity to present defense/explanation
v. **IF SERIOUS CONTEMPT → jury trial**
b. Punishment for past wrong → FIXED fine/imprisonment
c. Std of Proof → Beyond reasonable Doubt
d. Violations
i. Need fairly specific violation
a. Misbehavior in court’s presence
b. Misbehavior of court officers in official capacity
c. Disobedience of lawful writ, rule, command
e. Stewart (216): jury duty, “demotion, judge’s comment, ordered committed
i. Mini-trial → US atty appointed; testimony b/f judge
ii. **get DP**
7. DIRECT CRIMINAL CONTEMPT → summary contempt proceedings
a. Exception to DP
b. Occurs in Presence of Court
c. Judge can punish w/o DP
i. 2 Justifications →
a. Judge saw or heard → no need for full trial, witnesses
1. extremely reliable evidence
b. maintain dignity/protect integrity of court
d. Usually exceptional circumstances
i. Threats to judge
ii. Disruption to hearing
iii. Obstruction of justice
e. STEPS
i. Criminal or civil
a. IF CRIM →
1. direct or indirect
a. IF DIRECT → no DP

f. PRESENCE
i. Actual Physical presence (for class)
a. must be able to see/hear action
ii. Judge MUST enter
a. Written order
b. Recites facts
c. Signed by judge AND
d. Judge must CERTIFY → puts under oath b/c acting as witness
iii. Ex Parte Daniels (222): crim contempt; fam ct proceedings; sent out until get rep; disruption upon removal, attempt to hit master, etc
a. Here → broad/expansive view of presence
1. whenever any constituent parts, courtrm, jury, jury rm are engaged in pursuing the work of the court
a. doesn’t req immediate presence
b. maybe b/c focusing on integrity of court
b. **WE USE ACTUAL PRESENCE FOR CLASS**
iv. Greenberg (226): def atty, ruling on objection, no cert that saw/heard
a. FRCrimPro 42(a) → judge must certify that say or heard conduct
1. must be able to identify who’s doing what
a. here → something was slammed (but what?)

b. FEDERAL CRIMINAL CONTEMPT
1. conduct committed in actual presence of court
2. judge must certify that saw or heard
a. must recite facts & signed by judge & entered in record
3. exceptional circumstances
a. threaten judge
b. disrupt hearing
c. obstruct court proceedings
d. *zealous advocate ≠ exceptional*
4. not contempt
a. improper procedure
b. doesn’t rise to level of criminal contempt
i. see list above
8. Mine workers (231): can strike be enjoined?
a. IF INJUNCTION INVALID (Norris-LaGuardia Act applied/prevented inj)
i. CRIM CONTEMPT
a. Order must be obeyed until reversed
b. **violations punishable as crim contempt even though order set aside on appeal**
1. crim citation stands even though order falls
a. purpose = safeguard proceedings/integrity
ii. CIVIL CONTEMPT
a. Plaintiff may not profit
b. *right to remedial relief falls w/inj that was erroneously issued*
1. civil contempt will be overturned un entirety if order that was violated is found erroneous
2. rationale → IF Order improper → 
a. pltf necessarily has no right to what has been ordered 
i. if never entitled to remedy (order) → never entitled to fine b/c fine intended to encourage compliance w/order/afford Pltf remedy
b. ex. if no rt to docs → no rt to fine for failure to produce
B. CIVIL

1. Application
a. Distinguish from criminal →
i. Remedy to which party is entitled
ii. DETERMINE
a. Look at WHY/WHAT trying to do
1. ensure FUTURE compliance/remedy wrong to part → civil
2. punish for PAST wrongs → criminal
b. Obeying
i. If later reversed/unconstitutional →
a. Sanctions/punishment CAN’T be enforced 
1. contempt order immediately disappears
a. b/c here, we are not worried about integrity of courts
2. 2 TYPES
a. Compensatory → compensate for losses caused by disobedience
b. Coercive → looks to future/compel obedience
3. DEFENSES TO CIVIL CONTEMPT
a. SUBSTANTIAL COMPLIANCE
b. G/F COMPLIANCE
4. COMPENSATORY
a. Compensate party injured by other party’s contempt
b. Can GET → DAMAGES
i. PROPER RELIEF
a. Reasonable AND Proximately caused by contempt AND
b. Reasonably certain 
1. need proof of damages → evidence showing
a. damages were incurred AND amt incurred

c. Time-Share (234): deleting computer software in violation of order
i. Contempt citation → 3K in attys fees & costs; 2.5 K in damages
a. TYPE → civil (b/c ensuring future compliance & remedying)
1. compensatory → compensate for loss of software
a. proper relief →
i.  atty fees → reasonable & caused by failure to obey
ii. Damages → must show worth of software, etc
eg. Employee’s lost time in trying to act on order, loss of evidence in underlying case, $ to recreate software, expert to retrieve software
5. COERCIVE
a. To force party to do what order says (obey order)
b. Can GET → FINES/IMPRISONMENT
i. **holds key to prison in own pocket**
a. Coercing future compliance →
1. Flexible fine/imprisonment (UNTIL COMPLY)
c. Darwin Construction (237): Order to produce docs to IRS
i. Contempt penalty → $5K/day
ii. TYPE → Civil (b/c ensuring future compliance)
a. Coercive → threat to force future obedience
iii. DEFENSES →
a. Substantial compliance → BUT HERE
1. initially failed, no steps to substantially comply UNTIL informed production already incomplete
b. good faith → BUT HERE
1. knew OR no steps to find out that production incomplete
IX. SPECIAL ISSUES IN EQUITY

A. MANDATORY INJUNCTIONS
1. This is when Congressional Act requires injunction for particular actions
a. **court has no power to balance the equities**
i. Congress has already done the balancing
2. Determine if Congress has Balanced the Equities
a. Look to Statutory Language
b. Look to legislative Intent → comments; legislative history
c. Substantial purpose of Act
i. Given the purpose, would Congress want Ct to balance or just issue
a. ex. Endangered Species Act  → Congress has balanced re Federal projects
b. NEPA & Monarchs Butterflies & coal mining
1. purpose = projects allowed IF can mitigate
a. ct can balance (can consider mitigation)
i. no species lost v. regulated coal mining
ii. Monarchs have migration patterns (other habitats)
3. Tennessee Valley (28): Dam & snail darters; Endangered Species Act 1973
a. ACT →
i. Declare species
ii. Identify “critical habitat”
b. IF → federal project jeopardizes species → mandated injunction
c. Violation of act → Yes b/c dam would jeopardize species
d. Leg intent → CLEAR → plain terms that violates b/c must ensure Federal projects don’t jeopardize
e. Remedy → mandatory injunction → Congress has already balanced
B. ENJOINIING SPEECH

1. PRIOR RESTRAINT
a. General rule: equity will not enjoin defamation
i. CAN issue BUT must do balancing → count the 1st Am in balancing test
a. Must be very narrowly tailored (e.g. abortion clinics)
b. Heavy Presumption → against injunction restraining speech
i. even if no adequate remedy → 
a. balancing is so heavy in favor of 1st Am → no injunction
c. Adequate legal remedy?
i. ***CANNOT consider insolvency/ability to pay damages when determining adequacy***
a. If do this → deprivation of jury right in defamation case based on economic status
1. **equivalent of issuing injunction = no jury**
a. ***juries in 1st Am cases are VERY IMPORTANT***
i. Bastion against government tyranny
ii. Willing (290): demonstrating against law firm (they stole…)
a. Argue → can’t pay damages so legal remedy inadequate b/c damages ≠ deterrent (won’t pay & will just continue doing it)
1. **improper consideration for determining adequacy in speech cases**
2. SPEECH vs.  PRIVACY
a. Privacy has similar concerns as free speech
i. **does 1st Am affect invasion of privacy suits?**

a. Generally → when speech is directly related to public interest/concern → SPEECH OVERRIDES PRIVACY
1. when it is a public matter
b. exception → when sole/main purpose is to harass public officials → INJUNCTION MAY STAND
1. when communicate message in a harassing way
b. Mabe (295): pamphlets w/city counsel’s names & home phone on them b/c no bathrooms
i. Invasion? → Yes, BUT SPEECH OVERRIDES b/c (1) public interest (2) not in harassing manner given public position
a. Info available in phone book
b. Pamphlets directly related to public interest
c. Public officials
C. ENJOINING LITIGATION
1. When?  → STD not very clear → OVERLAP → Don’t need all three
a. Repetitive → baseless, vexatious and repetitive
b. Intent to harass → purpose of suit = harass
c. Attempt to relitigate/reopen already resolve matter
d. Consider burden on judicial resources & other Ps waiting in line
2. Pavilonis (297): multiple suits against Boston Schools
a. Injunction =  no suits in Federal district Court of Mass w/o authorization of District judge
i. Doesn’t enjoin all litigation → just need permission
ii. Here → not just repetitive BUT duplicative (against same people)
a. Vexatious? (same allegations ag same defts) → meets std #1
X. CONTRACT DAMAGES

A. PRINCIPLES
1. EFFICIENT BREACH → breaching party should be able to breach and pay for breach
2. ADEQUATE COMPENSATION → BUT NO WINDFALL
B. 2 TYPES → 2 remedies for breach of contract
1. IF → K AND breach OR anticipatory repudiation → REMEDY
a. Entitled to remedy IF K is enforceable
b. Normal remedy = substitutional (act as substitute for performance)
i. Exception → SP
2. CONTRACT DAMAGES → place in position that would have occupied if fully performed
a. K DAMAGES → EXPECTATION
i. profit you would have made on K
ii. first choice/best option
3. TORT DAMAGES → place in position b/f K made (as if never carried out)
a. 2 TYPES OF TORT DAMAGES for Breach
b. These are the 2d best options b/c don’t get profit
i. RELIANCE → out of pocket expenses 
a. usually paid to 3d party in reliance on existence of K/promise
b. measured by loss suffered b/c relied on K
ii. RESTITUTION → give back benefit conferred on another party
a. Specific restitution → get back exact item conferred
b. Restitution → $ value of what was conferred
4. DISTINGUISH
a. TORT DAMAGES→ place in/restore to position b/f injury occurred
i. **Restore Status Quo Ante** (reliance & restitution do)

b. K DAMAGES → award benefit of the bargain

c. Ex.  $100K to build house; spend $90K on labor & materials → BREACH
i. Expectation damages = $100K
ii. Reliance Damages = $90 K

A


B
       T
iii. Restitution Damages = anything paid to subks, etc 
A
B
       T
C. EXPECTATION DAMAGES → MEASURING
1. INCOMPLETE/DEFECTIVE CONSTRUCTION
a. Equation: 
i. (Loss in value) + [any other damages (incidental/consequential)] – (any cost/loss avoided by not having to perform)
a. Loss in value → 2 ways to measure 
1. cost to complete or reduction in value

b. General rule  → get cost to complete
i. Even if < reduction in value b/c don’t want to give windfall
c. Exception → cost to complete IS GROSSLY DISPROPORTIONATE to reduction in value
i. Reduction in value = loss in value to owner not just reduction
a. May be able to argue/consider other things when calculating
d. GROSSLY DISPROPORTIONATE →
i. 15K v 10K → probably right at border
ii. 20O v 10K → probably clearly disproportionate (get reduction)
e. Eastlake Construction (335): Constructive defects in cabinets for condo, etc.
i. Cost to complete = $8,000
a. + labor = $1,000
b. + purchase = $9,000
c. – salvage value of old cabinets = ($2000) (cost avoided)
ii. Reduction in value = $5000
iii. Grossly Disproportionate?
a. ***ALWAYS consider whether likely to COMPLETE***
1. even though general rule = cost to complete
b. even if not clearly disproportionate may not want to give if P won’t complete (give reduction in value instead)
c. here → unlikely to live in condos, unlikely to use $8K to repair (b/c will sell/rent as is since only $5K reduction) → will get windfall of $3K
d. ***ALWAYS argue LOSS IN VALUE TO OWNER***
1. even if disproportionate to reduction → if already fixed it
a. shows really did want difference & no windfall
b. **clearly disproportionate in difference to owner NOT just $ value**
2. STD → REASONABLE CERTAINTY
a. If can’t prove damages with reasonable certainty→ get restitution or reliance
D. RELIANCE DAMAGES → MEASURING

1. expenditures reasonably made in performance of K OR
2. expenditures reasonably made in necessary preparation therefore
3. reduced by any amount Deft can show Pltf would have lost on the K if K fully performed
a. IF → losing K
i. Deducted by amount of that would have been lost (BoP on D)
4. Gruber (341): exclusive rts to sell x-mas cards; reasonable diligence; 84¢/box
a. Calculate Damages →
i. Expectation → $ if cards sold (K performed)
a. 84¢ x # cards BUT → can’t know # of cards
b. **can’t prove w/reasonable certainty** → no exp. Dams
ii. Restitution → no benefit conferred → no restitution
iii. Reliance → cost of producing cards
a. **D SHOWS → losing K** (reduce by amt would have lost)
b. **ALWAYS**
i. FIRST → try for expectation damages
a. IF → too speculative →
1. reliance → prove out of pocket costs with reas certainty
2. BUT → if D shows P would have lost (w/reas certainty & by preponderance of evidence)
a. Deduct this from award of reliance damages
E. RESTITUTION → PROVING & MEASURING
1. ENTITLEMENT
a. K IMPLIED IN FACT
i. Imposed based on conduct (order food at restaurant says you’ll pay)
ii. Agreement actually exists in fact → not just stated in words
iii. Remedy → get same 3 options as K → 
**entitled to restitution by virtue of having a K**
b. QUASI-K → K IMPLIED IN LAW
i. Imposed in the interest of justice
a. Provide emergency services to unconscious person → can’t even impliedly have agreed b/c unconsious
ii. Not the same as REAL K → can’t get dame remedies
iii. FIRST → must prove existence of quasi-k 
iv. THEN → established right to restitution → quantum meruit
a. **Proving Quasi-K**
1. P conferred benefit on D AND
2. D would be unjustly enriched if retains benefit

2. MEASURE → value of benefit conferred 
a. quantum meruit → what its worth to Deft
i. Often value of goods/services provided
b. IF → cannot determine value of goods/services to Deft
i. **USE FMV of goods**
c. FMV → up to jury
i. Jury can ignore testimony if finds it incredible
3. Campbell (344): microfilm for $30K; no auth to make K
a. No capacity → express K is void/invalid → no implied in fact b/c no capacity → no breach → no damages (expectation, rest, reliance)
b. **show quasi-K to establish right to restitution**
i. Benefit → microfilm available as resource, save room on shelves
c. Unjust enrichment → since benefit, keeping film = unjust
i. Quantum meruit → impossible to calculate what its worth to D
a. use FMV
F. BUYERS REMEDIES


1. RESTITUTION
a. IF → prepaid part of price → can get back $ already paid AND
COVER → can cover
i. Get difference btw k price & cover price
a. [cover – k] + other dams (conseq/incident) – (cost avoided)
      OR MKT PRICE → no cover
ii. Get difference btw K & mkt price 
a. Mkt value determined at time learned of breach
b. [mkt – k] + other dams (conseq/incident) – (cost avoided)
2. So → restitution AND cover OR no cover (use mkt price)
a. Wilson (351): oral k; 600K bricks at 1¢ per brick; short 200K bricks
i. Restitution → get back $2k downpayment
ii. No cover (mkt price) → [(5¢ x 200K bricks) -  (1¢ x 200K bricks)]
a. Get back $8K BUT had to pay $10K (5¢ x 200K bricks)
1. **remember** → got back $2K restitution = $10K → made whole b/c benefit of bargain
3. SP → *note* buyer can also get SP OR replevin when entitled (see above doctrine on SP)
4. CONSEQUENTIAL DAMS
a. Go above and beyond ordinary damages → no normal results of breach
i. **consequences indirectly incurred from breach**
a. Usually dealings w/3d parties → lost profits
b. **only buyer can get consequential damages NOT seller**

c. TEST → would it result from every K of this type?
i. IF NO → consequential damages
d. THEN SHOW → entitled to consequential damages
i. General or particular requirements and needs
ii. seller knew OR had reason to know of buyer’s reqs & needs →
a. knowledge AT TIME of K 
1. knowledge at time of breach is irrelevant
iii. losses couldn’t reasonably been prevented by cover
iv. PRESUMPTION → entitled to consequential dams BUT
a. No recovery for what could have been avoided/prevented by cover
1. IF cover would be unreasonable (too expensive) → no duty to cover → recover losses even if could’ve been prevented
e. Gerwin (357): restaurant/bar equipment for new biz → P was going to rent out → lost profits from rent
i. *note* if get SP → don’t really recover anything b/c K fulfilled, just late
ii. Lost profits = consequential damages
f. Reasonable Certainty std
i. Remember → must prove w/reas certainty
ii. **HIGH BoP if new biz** (no past records, etc)
a. very speculative
iii. **CT WILL consider evidence** (just hard to meet Std)
a. (used to have per se rule of No lost profits)
g. Duty to Mitigate
i. Reasonableness std
ii. BUT → if can’t cover (no money, too hard to get, etc)
a. Don’t have to cover b/c would be unreasonable
1. **can recover costs even if could have been avoided**
h. BREACH OF WARRANTY
i. CA RULE:
a. Get direct damages → 
1. [value of goods accepted – value of goods as warranted]
b. Get incidental & consequential damages
ii. TEST →
a. Breach of warranty is proximate cause of Consequential damages → no intervening/superseding cause
1. proximate cause must be shown with reasonable certainty
iii. Cannon (371): worm in peas case
a. Can’t show proximate cause with reasonable certainty
1. loss of biz may have been caused by customer’s stink not the worm → intervening/superseding cause broke chain of causation
i. TYPES of CONSEQUENTIAL DAMS
i. LOST USE →
a. STD→ get actual lost use 
1. time it actually would have been used
b. COVER → 
1. no duty to cover if would not have resulted in mitigation of damages
a. e.g. lost use is measured by rental cost
i. this would be the same price paid for cover → wouldn’t lessen damages
2. BUT → if damages could be mitigated reasonably → DUTY IS THERE
a. e.g. IF going to rent out something, cover would mitigate lost profits → MUST COVER IF REASONABLE
c. Aries (376): yacht delivered late, drydocked 169 days for warranty work → specified delivery date
1. Lost use as consequential damages
a. Seller knew (1) importance of delivery time & (2) importance/intent that usable
2. **no cover** → but cover wouldn’t have mitigated SO not precluded from lost use
a. IF → was going to charter the yacht → would have to rent one & use it to mitigate lost profits IF could cover reasonably
3. **only gets time actually would have used**
a. e.g. 50-60 days over summer; 20 days in fall
d. Unfinished Building → lost profits/lost use of inability to rent
1. Use →FRV for lost use
2. Calculate lost profits (would have received renting it out)
G. SELLERS REMEDIES

1. RESELL GOODS
a. Made in G/F AND commercially reasonable manner
i. [k –sale] + (incidental damages) – (expenses saved)
ii. **IF → private sale**
a. must give notice to deft b/f reselling
1. buyer can go to sale → bid up$/buy themselves
a. ensure fairness of sale
2. DAMAGES FOR NONACCEPTANCE → IF NO RESALE
a. [unpaid k – mkt price] + (incidental damages) – (costs avoided)
i. **USE MKT PRICE → determined at time & place of tender
3. INCIDENTAL DAMAGES
a. **Both buyer & seller can get**
i. Cost of addtl insurance, storage, transport, security for items sold BUT didn’t go through → must store for longer period
b. Sellers’ damages → commercially reasonable charges, expenses or commissions incurred in stopping delivery, in the transport, care & custody of goods AFTER buyer’s breach, in connection w/return or resale of goods or otherwise resulting from breach
i. **Matters How Classify Damages** → seller doesn’t get conseq. 
4. COST AVOIDED
a. Deduct from both buyer & seller if cost could have been avoided
5. Sprague (38): logging, logs ready/prepared; buyer accepts some then repudiates
a. Resale → no notice to buyer → no recovery of resale price
b. Nonacceptance damages → resale price indicates mkt price
c. Incidental damages → logging time = consequential damages!!!
i. not in connection with return or resale
ii. **UCC → no consequential damages for SELLER**
6. LOST PROFITS
a. LOST VOLUME SELLER
i. Sale to A; A breaches; sell to B
a. IF → had capacity to produce & sell goods to both A & B a the same time → lost volume → **Get LOST PROFITS**
1. **must prove that had buyer performed, would have realized profits from BOTH sales**
2. we ignore resale to B & force A to pay lost profits as result of breach
b. IF → no capacity → no lost volume theory
1. get difference btw k & resale or K & mkt
ii. **must actually have resold the goods → cannot just show capacity**
a. Resell THEN show capacity to do both (argue not actual resale)
iii. rationale → diff btw k price 7 mkt/resale is inadequate to make whole
a. wouldn’t get benefit of bargain b/c 
1. would have made resale anyway & benefited from both sales
2. **ordinary damages → still lose benefit of 1st sale**
3. 2d sale ≠ resale (would’ve sold anyway)
iv. National Controls (386): mfr scales for cash register; made to order, buyer accepts 1st 50 & refused to accept or pay for remaining 850
a. Get lost profits b/c lost volume seller
b. NO MARKET IN GOODS
i. Can’t determine market price → **GET LOST PROFITS**
c. NO OBLIGATION TO ENTER MKT
i. Where mkt is so weak that even though mkt price → selling items would saturate mkt, lower mkt price & force them to sell remaining goods at loss
a. No obligation to enter mkt → can recover **LOST PROFITS**
ii. OBLIGATION TO ENTER MKT
a. Only have obligation to enter & resell IF
1. mkt exists AND
2. legal obligation to enter
b. **if have both → difference btw resal/mkt & k is adequate**
1. IF DON’T have both → diff is inadequate
a. **GET LOST PROFITS**
i. (1) No market OR (2) No Obligation to Enter

iii. Neumiller Farms (391): chipping potatoes, buyer accepts & refuses rest when mkt price dropped
a. **no legal obligation to enter mkt to sell goods refused first**
1. this would saturate mkt & will lose $ when selling other potatoes (noncontracted ones) → should be allowed to sell other potatoes first
b. here → got full k price (b/c only profits won’t cover overhead)
1. **if didn’t already expend overhead → probably only profits
7. BUYERS ACCEPTANCE OF GOODS
a. Affects RESCISSION & RESTITUTION
i. If don’t reject w/in reasonable time → buyer becomes liable for price
a. Once accept → Can no longer rescind K 
1. ***waive right to rescission & restitution***
b. Can still recover damages for breach IF defective goods
1. Breach of warranty → 
(value of goods as warranted) – (value of goods as is)
b. Affects RIGHT TO SUE FOR BREACH → REQ TIMELY NOTICE
c. IF accept goods → **MUST give timely notice of breach**
i. Otherwise → waive right to sue for breach/recover any remedy
d. Daniels (396): grass catcher bags, buyer doesn’t notify of defect
i. Rescission & restitution → everyone gives back everything
a. NO → b/c buyer accepted goods → can’t cancel
ii. Breach of warranty → NO
a. Failed to notify of breach
e. ESSENTIAL EFFECT OF ACCEPTANCE
i. Once accept → can’t rescind & restore (now liable for price)
ii. If believe breach → must give timely notice of breach in order to preserve remedy for breach
H. LAND SALES KS

1. EARNEST $/DOWNPAYMENT
a. No fixed rule → look at intentions of parties
i. Language of K

b. 3 possibilities → What is it for? → only get to keep it if show it fits in one of three & pursue related C/A
i. Partial payment towards damages in case of breach
a. No unjust enrichment → only get amt of actual damages 
1. can sue for more; must return if less
b. **must seek actual damages**
ii. Part payment of purchase price in case of SP
a. **must seek SP**
iii. Liquidated damages
a. **must be enforceable → fit def of liquidated damages**
2. SP
a. Even if earnest $ = liquidated damages → can ALWAYS seek SP UNLESS 
i. K explicitly says liquidated damages = exclusive/sole remedy
3. LIQUIDATED DAMAGES
a. Parties agree to take certain amt of $ in case of breach
i. **MUST intend to be bound by amt in CL** (no more/less)
a. Partial liquidated damages ≠ liq dams
1. **cannot reserve rt to sue for additional damages
b. *note* can have liquidated damages w/o deposit & deposit w/o liquidated damages (just usually associated w/each other)

c. Enforceability → IF 3 reqs met → at time of K (not time of breach)
i. Actual damages uncertain/difficult to prove at time of K
ii. Parties must have intended to fix fair compensation for breach
a. Not just to fix penalty for breach
iii. Amt must bear reasonable relationship to anticipated damages
a. Cannot be a penalty
b. As anticipated at time of K → not time of breach
iv. Southeastern Land Fund (417): $5K earnest $/deposit; $5K promissory note deposit; liquidated damages clause
a. “partial” damages & Reserved right to sue
1. **liquidated damages cannot be partial**
a. Cannot reserve right to seek additional damages
i. *must intend to be bound by amt in clause*
ii. Whole point of liq dams is to reduce litigation
b. **BUYER KEEPS ALL $ UNLESS →
1. seller sues for actual damages OR
2. seller seek SP
3. **must choose # 1 or #2 since no liquidated damages here**
a. Otherwise → don’t get anything → must show earnest $ is part of something else (part payment OR for SP)
d. RESTITUTION over LIQ DAMS
i. Won’t Enforce cl → even when conditions met IF → unjust enrichment
ii. GET restitution →
a. **show no damages whatsoever to injured party**
1. enforcing liq dams = unjust enrichment
2. order restitution
b. **even if cl enforceable → can still try to show Unjust enrich**
iii. Vines (421): seller of condo; Buyer deposit $7880; buyer breaches & wants $ back
a. Restitution → clms windfall b/c condo worth more than K price
1. IF show unj enr → allows breaching party to get into court
b. 2 STEPS
1. is cl enforceable?
a. Uncertain/diff to prove → Y, unsure of mkt (fluctuates)
b. Intended as fair comp → Y *10% presumptively valid*
c. Reas rel → Y
2. Unjust enrichment (can also show k/cl invalid b/c fraud, etc)
a. Breach caused:
i. No dams OR damages substantially less than cl
b. **seller cannot keep damages** (even if cl enforceable)
iv. STD FOR CLASS
a. Buyer must prove:
1. no damages whatsoever to injured party
2. unjust to keep damages b/c unjust enrichment
b. NO DAMAGES TEST
1. at time of breach → value more than what is sufficient to cover any damages/costs (lost profit, incidental, conseq)
a. **this is unjust enrichment → seller can’t keep**

4. DEFECTIVE TITLE
a. Honestly believe that own but can’t convey good title → G/F action
i. CAN BUYER RECOVER COMPENSATORY DAMAGES (expectation)
b. ENGLISH RULE
i. IF → (1) seller can’t convey good title (2) through not fault of his own (G/F → no B/F)
ii. Buyer can receive restitution & reliance BUT NO expectation
a. Restitution → deposit
b. Reliance → expense
c. Expectation → only get nominal damages for loss of bargain
c. **AMERICAN RULE**
i. Buyer can get any damages that would normally get 
a.  GET → reliance, restitution and/or expectation
d. Donovan (424): defective title = breach (b/c can’t convey)
i. Buyer wants:
a. Expectation → interest rate differential
b. Restitution → return of deposit
c. Reliance → cost of survey & title search
ii. Use American Rule → can get all 3 reqs
a. Under Eng rule → could only get restitution & reliance
1. eng rule (exception) only existed b/c difficult & complex nature of title searches 
(needed it as exception to remedies for breach)
a. no need for it now → just pay someone to do title search
5. FINANCIAL ADJUSTMENTS
a. DELAYED CLOSING
i. Courts readjust equities →
a. Buyers loss = lost use of house/bldg
1. measured by rental value to live somewhere else OR profits that were made from renting it out (if commercial property)
b. Sellers loss = lost use of purchase $
1. measured by interest rate that would have received if invested $/put in bank
ii. IF → buyer is injured party → get damages in addition to lost use
a. May obtain increased financing costs IF int rates have gone up
1. find differential in interest rate PER YR
a. multiply by amt of tie will retain property
b. IF housing prices go up → 
1. get diff btw K & mkt price IF mkt price has gone up
iii. CALCULATE INTEREST RATE DAMAGES
a. FIRST → differential per year
Escrow
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$1,000/yr
b. SECOND → how long will retain
1. listen to evidence
a. if not convinced →use 7-8 yr std
b. if convinced → use length of life of mortgage
c. THIRD → (diff per year) x (length of time spent)

iv. Stratton (429): sale of house; escrow failed (seller didn’t convey)
a. GET SP → new/later closing date
b. Buyer gets: (1) lost use of house (2) interest rate differential
c. Seller gets: lost use of purchase price ($)
XI. TORT DAMAGES

A. DAMAGES TO PERSONAL PROPERTY
1. TOTAL DESTRUCTION
a. generally → FMV right before destruction
b. lost use → 
i. Traditionally → no lost use BUT
ii. Emerging rule → can get reasonable lost use for time reasonably takes to replace (e.g. cost of rental car if car destroyed)
c. BUT → if not total loss →

2. PARTIAL DESTRUCTION 
a. if not total loss AND feasible to repair
i. Cost to repair AND
ii. Lost use while it is being repaired

b. Cost to Repair → MUST BE
i. Physically feasible AND
ii. Economically feasible →
a. IF cost to repair ≤ FMV right before injury → feasible
b. IF cost to repair > FMV → not economically feasible
1. FMV functions as cap on repair costs

c. California Rule (cap)
i. Reduction in value = cap
a. Cost to repair CANNOT exceed reduction in value
1. **this it the cap we will use**
a. fmv cap may overcompensate/give windfall b/c may not actually use $ to repair
ii. **different rule than K** 
a. there → can’t be grossly disproportionate to loss in value
d. Hewlett (437): Barge case, dent, barge used for pontooning
i. Damage/dent didn’t affect value b/c already completely dented
3. FLUCTUATING ASSETS (e.g. gold)
a. CONVERSION
i. NY rule → IF conversion of fluctuating asset → Pltf gets either
a. FMV at time of conversion (general rule for conversion) OR
b. Highest FMV between → 
1. Time when learned of conversion AND reasonable time thereafter 
ii. **Pltf can have either of the 2 (FMV or highest value)**

iii. Reasonable Time thereafter →
a. Time it would take to replace the commodity after learning of conversion → time takes to enter the market
1. e.g. gold → probably get a few weeks
iv. Roxas (444): treasure; Buddha; Marcos stole → conversion
a. Can choose btw FMV & highest value
1. fluctuating asset → we assume you are going to replace it
a. should get adequate amount to replace
i. not ↓ $ at time of conversion,  $ need to replace now 
4. NONCOMMERCIAL/HOUSEHOLD GOODS & CLOTHING
a. Personal belongings → very personal, noncommercial goods
i. VALUING → actual value to owner
a. Objective std
1. **doesn’t include sentimental value**
b. Consider FACTORS
1. P’s opinion BUT must establish grounds for opinion
a. Prove damages with reasonable certainty
b. **EVIDENCE**
i. must produce some ev of value OR will be overturned on appeal

2. STD → actual value to owner → P attests to
a. Replacement costs (to buy the same clothes, etc)
b. FMV → to replace in 2d hand store
c. original cost → how much P paid
d. wear & tear → how long owned/condition/age/how meticulous P is with things, etc
e. Depreciation
3. **will be in between original & FMV for used clothing furniture**
a. depends on wear & tear, depreciation, etc
b. Lane (452): fire in home; valuing personal property (clothes, furniture, etc)
c. No Sentimental Value → DON’T CONSIDER FOR CLASS
i. Problem of outrageous attachments
ii. Landers (454): mj case; cops destroyed photographs & videotapes
a. FMV → almost zero
b. Replacement → speculative, maybe too high
c. Actual value to owner → objective std/factors
d. Sentimental value →
1. this is subjective value or at least factors for actual value
a. could be huge value; uncertain damages; subjective
e. gets → actual value (cost of new film, etc)
B. INJURIES TO LAND
1. Recovery depends on Sol → depends on type of injury
2. PERMANENT INJURIES → 
a. fixed injury, not easily abated/repaired; not practical to repair b/c great expense/difficulty
i. May be onetime deal BUT May be continuous series of events that becomes permanent b/c gets so bad
b. ACCRUAL of C/A→
i. At time injury takes place OR
ii. Time when it temporary injury becomes permanent
iii. **SoL starts to run**
c. DAMAGES
i. Difference in FMV right before & after injury
ii. Only one C/A → COMPLETE dams for all past present & future losses → can’t go back later & claim greater dams if more occurs
3. TEMPORARY INJURIES →
a. Recurrent injury → **continuing C/A**
b. Can be abated or repaired
i. Often continuing or ongoing
a. usually → series of minor injuries taking place over pd of time
c. **can go back from filing as far as SoL allow**
i. Recover injuries for that time
d. **can go forward to jment**
i. Get additional injuries btw filing & jment
ii. **can’t go past jment** → must wait & refile
e. DAMAGES → cost to repair property AND lost use
i. LOST USE
a. Rental value; reduced rental value; crop, etc
ii. CAP → reduction in value (if cost to repair > reduction in value)
a. limited to reduction (CA)
b. Exception → may get cost to repair IF
1. P has genuine desire to repair property for personal reasons AND Cost of repair = reasonable 
2. Strongest case → have already repaired 
a. Shows desire
b. Establishes cost

c. Roman Catholic Church of N.O. (473): apt complex for 200 families; reqd to use for 200 fams for 5yrs; fire
1. cost to repair > reduction in value BUT
a. what if really want to repair → must use own $ 
i. undercompensated
ii. only way to be made whole is repair & sell → 
get full value b/f damage & can buy comp. prop
2. if reason personal to restore → can get cost to restore
iii. RULE
a. Generally → cost to repair OR reduction in value
b. Exception → if cost to repair disproportionate to value of prop OR economically wasteful → get reduction in value
1. unless → reason personal to repair OR reason to believe will repair → get cost to repair

iv. RULE FOR CLASS (CA Rule)
a. cost to repair OR reduction in value
1. whichever greater → reduction = cap
b. lost use
c. exception → get costs to repair even if exceed loss in value
1. genuine desire to repair property
a. for personal reasons AND
b. cost of repairs are reasonable given damage to prop & value after repair (reasonableness limit on costs)
2. **exception only applies to RP (not personal prop)**
a. Rationale → option of sale & be made whole
i. Harder to find replacement for RP
ii. Not difficult to replace PP w/substantially similar
4. TREES → how to value
a. SPECIAL PURPOSE TREES (ornamental, windbreak, shade, etc)
i. Value = difference in realty (reduction in value of land)
b. COMMERCIAL VALUE (trees raised for wood, etc)
i. Value = commercial/FMV → at time of taking
c. REPLACEABLE? (i.e. can buy tree at nursery)
i. Value = cost to replace
a. **IF → physically & economically feasible**
ii. *don’t get cost to replace if trees were only for commercial purposes*
a. Must be ornamental, etc → worth replacing
d. Kroulik (483): adverse possession & D leased to 3d party: tree damaged & gravel excavated
i. The Pine Tree → special purpose tree (not just lumber)
a. Comm. value = $8.40
b. Aesthetic value = $229.63
c. Total = $238.03 (commercial + aesthetic value)
d. **can consider AESTHETIC value** → but must produce ev
1. what is it worth to you & why
5. MINERALS → how to value
a. Remedy depends on INTENT (whether trespass is willful)
i. IF NOT WILLFUL TRESPASS → 
a. value of minerals in place/ground
1. Measure →
a.  (what are they worth on surface) – ($ to extract)
i. Use when P would have extracted himself
b. royalties paid by 3d party
i. courts will use this when royalties have been paid OR P would have paid royalties to extract
ii. allows extractor to keep profits but not D
ii. IF WILLFUL TRESPASS →
a. Value at surface WITHOUT reduction by extraction costs
1. punitive/highest measure for value of minerals
b. Kroulik: gravel extracted
i. The Gravel
a. No willful trespass 
1. value at surface – extraction costs = $90/ton
2. royalties = $80/ton
a. **get royalties b/c P wouldn’t have extracted himself**
6. ENVIRONMENTAL DAMAGE TO LAND/RP
a. Environmentally sensitive land IS undervalued
b. Owned by sovereign entity → state, native corporations, tribes, etc
i. Special rule → can’t sell land like a private owner could & buy land to replace → must repair at great expense to itself
a. DAMAGES
1. cost to repair
2. capped at reduction in value BUT
a. *can cost a lot more to replace than reduction in value*
3. **severe undercompensation**
a. b/c sovereign can’t go out & buy to replace land
4. AND too expensive to clean up
a. Can’t repair b/c not enough $
b. Can’t replace
5. **forced to repair at great expense to itself**
ii. RULE → get $ to repair
a. Where → sovereign sues for environmental damage
b. **NO CAPS**
a. cap of reduction in value IS NOT APPLIED
c. **sovereign can recover reasonable amt to repair IN LIGHT of cost**
1. LIMIT → costs cannot be excessive
a. Low likelihood that will fully repair → consider ability of land, ocean life to regenerate
b. **get $ to do most of cleanup/get breeding going & then allow to reproduce themselves**

c. Chenega Corp (487): Exxon Valdez (compensation for preservation of land)
i. Damage to Real Property
a. Permanent or Temporary? → Temporary
1. cost to repair OR reduction in value
a. reduction in value = cap
2. problem → can’t go buy different lands
b. Lost use (lost ability to preserve & use as is)
1. usual measure → fair rental value BUT here → land is undervalued (can’t do much w/environmentally sensitive land)
2. LOOK AT → hypothetical income Scheme
a. Value worth of land as preserved (we compensate for natural resources even though no mkt for them)
i. This is % of FMV of land (since won’t actually rent)
C. PERSONAL INJURY DAMAGES
1. Frankel (493): car accident w/dept of army
a. REQUESTS:
i. Past Medical Expenses
ii. Lost Future Earnings
iii. Pain & Suffering
iv. Future Medical Costs
2. PAST MEDICAL COSTS
a. Know what it is with certainty b/c has already been spent (ev of bills, etc)
3. LOST FUTURE EARNINGS/LOST EARNING CAPACITY

a. STEPS → CALCULATE
b. Look at loss per year/month (what earnings would have been)
i. Multiply by #yrs realistically expected to remain in workforce
a. Assume until 65
ii. Reduce to present value → b/c payments meant to be received in future
iii. SHOULD CONSIDER →
a. Inflation, wage increases, etc
b. **calculate for each year separately and ADD together**
c. Ex. → Frankel
i. Earnings would have been → 5K/yr
ii. 25 yrs expected = $125K
iii. Present value →
a. 1970 → 5k
b. 1971 → 4800
c. 1972 → 4650
4. PAIN & SUFFERING
a. STD → whatever is fair & reasonable
i. Very broad std
a. General rule → judge gives guidelines 
1. fair & reasonable
ii. 2 types
a. Actual pain & suffering → physical pain & hurt
b. Hedonic damages → absence of joy in future
1. some jdx don’t consider as part of pain & suffering
a. argue separately or don’t allow at all
2. **WE will consider it part of P&S**
iii. Reductions?
a. **don’t reduce pain & suffering to present value**
1. to hard to figure it out
b. **don’t break it up by yrs/days, etc**
b. Actual Feeling/Understanding →
i. Won’t presume as matter of law that can’t comprehend
a. Will hold responsible (presume in favor of injured person
b. **would be too uncertain to do otherwise**
c. EXPERT TESTIMONY →
i. Expert OK:
a. Whether suffering
b. Try to describe suffering in terms of how long suffering & how may continue
c. ***No expert testimony on AMT → no $ value***
1. not by medical OR economic expert
d. ATTY ARGUMENTS →
i. Atty suggestions allowed in CA (some jdx don’t)
a. Lump sum
b. Per diem argument (amt for suffering x length of life)
ii. ***jury can use to determine # for pain & suffering**
a. Some jdx say no per diem arg b/c
1. atty puling # out of hat
2. speculative (no way to come up w/#)
3. likely to inflate award
e. Debus (513): Boxes fall on consumer at Grand Union
i. Fair & reasonable std BUT ALSO
ii. Limitations on ev → no expert testimony re amt
iii. Limitations on arg → here, ct allows per diem arg
5. FUTURE MEDICAL EXPENSES
a. Can get estimate
b. INSTITUTIONALIZED CARE → 
i. Multiply amt by # days expected to be in institutionalized care
a. ex. life expectancy (try to prove longer/shorter based on facts)
1. **consider avg & acct for specific sex (females live longer) & injuries** → want accurate estimate (no windfalls)
2. e.g. frankel only got 30yrs more
ii. **account for medical inflation**
iii. Decrease to present value IF meant to be for care received in future
a. ex. if for operation currently → no reduction
b. medical care in institution next yr → reduce

iv. Frankel →
a. $75/day x life expectancy of 54.7yrs = 1.5 million 
b. Future cost increase for institution = 8 million
6. PAYMENTS
a. PERIODIC
i. Periodic increasingly required by statute
a. CA → jment >50K & one party requests ct is mandated
ii. Commonly imposed by structured settlements
iii. DANGER → co goes out of biz
a. BUT → can have ins so payments will be available OR bond posted to cover future payments
iv. Make sense IF
a. Can ensure D will not go bankrupt, payments can be made, etc
b. Prevent squandering of lump sum
c. Can include anti-assignment cl
1. e.g. if allow company to buy your rights, D doesn’t need to continue paments
b. LUMP SUM
i. courts prefer lump sum b/c easier to ensure/monitor
a. Assume lump sum at least when there is a court order
7. EARNING CAPACITY vs FUTURE EARNINGS
a. **difference in how you perform the calculation**
b. CAPACITY → permanent
i. May be completely disabled → lose entire capacity OR
ii. May have reduction in capacity → fewer hours or lower paying job
iii. Measure → [(what would have made per yr) – (what do make per yr)] x (time when will retire)]
a. **decrease to present value b/c long term/permanent**
iv. Earning capacity for children
a. Look at likelihood for HS grad; college; prof degree,etc
1. look at family history, aspirations, etc
b. **deduct cost avoided after calculating award**
1. b/c won’t pay for college if don’t go, etc
c. EARNINGS → temporary
i. Measure → future earnings income x recovery time
a. Get income for pd of time that will be out of work
b. **likely won’t reduce to present value b/c fairly quick**
d. EVIDENCE
i.  **show with reasonable certainty that P won’t return until specific date → get medical expert**
ii. **evidence must support amt**
iii. Consider tax implications for different types of awards
a. Structure settlements so ↓ taxes
1. ↑ $ for one type of injury ↓ $ for others
e. **no deductions for social security, disabled payments, etc**
i. Get gross wages
f. Wilburn (501): thrown off boat by wave during storm, phys injury, PTSS, lost earning capacity = can’t be barge captain
i. Get future earning capacity (what would have made if barge captain)
ii. Not too much P&S → can get over PTSS 
a. Stuck in another storm, desensitize, etc 
8. INJURED MINOR
a. Must file your own lawsuit
i. Guardian ad litem represents your interests
b. AND parents can file their own lawsuit
c. **Separate jments**
i. MINOR GETS→ 
a. lost future earnings to which would be entitled when adult
b. Medical expenses would have to pay when become adult
ii. PARENTS GET → 
a. medical expenses for while child is a minor
b. maybe earnings could’ve gotten while minor (but unlikely)
d. Healy (508): 7yr old in car accident; phys inj = brain damage & epilepsy
i. Diminished earning capacity
a. Calculate based on scholarship prospects, aspirations, family history MINUS cost avoided
b. Minor gets this in his lawsuit 
e. CERTAINTY OF DAMAGES
i. How do you decide if FUTURE INJURIES will remain for life or likely to go away?
a. **up to fact finder**
1. will be upheld as long as supported by evidence
a. award of little less than half sketchy b/c looks like can’t decide & compromising → BUT so long as supported by evidence → OK
b. ex. Healy’s seizures
ii. **problem where suggest that present damages/injuries will cause FUTURE problems**
a. Toxic torts, cancer, etc
1. how do you overcome 
a. SoL runs when injury discovered
b. Single suit rule
2. **cts are →
a. Relaxing SoL & single suit rule IF likely to get cancer
9. LOSS OF CONSORTIUM
a. 2 ELEMENTS:  Distinguish btw tangible & intangible
b. ECONOMIC DAMAGE/TANGIBLE
i. Services: Look at how much would cost someone to provide 
a. mow lawn, watch kids, etc
1. **must be supported by evidence**
ii. Support → Look at amt injured person would have paid to support household 
a. **NO DOUBLE RECOVERY**
1. generally recoverable BUT if injured person recovered lost earnings → duplicative to give support to spouse
a. won’t include (b/c he should use the $ for support)
c. NON ECONOMIC DAMAGES?INTANGIBLES
i. Love, companionship, sexual relations, etc
a. **amt must be supported by evidence submitted**
d. White Construction (522): backed loader into trailer when standing in btw
i. H got → $1 million (p&s, lost earning capacity)
ii. W got → $1 million loss of consortium → OVERTURNED
a. Services → no evidence to support
b. Support → no double recovery (he got lost earning capacity)
c. Intangibles → 55yrs & $1mill don’t jive (no evidence to support)
D. WRONGFUL DEATH
1. Different types of INJURIES
a. Injury to Decedent
i. Medical expenses
ii. Pain & suffering
iii. Hedonic damages/shortened life span
iv. Lost past earnings or earning capacity 
v. Lost future earnings
b. Injuries to other Peoples
i. Medical expenses (if estate can’t pay)
ii. Grief
iii. Bystander liability
iv. Consortium
v. Lost support
vi. Loss to employer (e.g. if is the key man in “key man insurance”)
vii. Loss to community
2. DISTINGUISH → ACTIONS → determine losses likely to be compensated
a. Claims on behalf of deceased → SURVIVAL ACTION
i. Generally permitted if jdx has Survivorship Act
ii. Brought by executor, heirs
b. Claims on behalf of others → WRONGFUL DEATH ACTIONS
c. *wrongful death actions statutory in nature → who can recover & what for*
i. **GOAL → try to gauge actual loss to estate & people left behind**
ii. Moragne (527): longshoreman died in waters of Fl; Fed Maritime law
a. Didn’t allow wrongful death actions
1. Impossible to calculate value of lige in terms of loss to another person
3. SURVIVORSHIP → Brought by executor of estate
a. CAN
i.  recover for funeral/medical costs IF paid/liable AND
ii. Any other claims that deceased had during life EXCEPT
a. Whatever caused the death 
iii. AND any injury to deceased’s property (even if caused for wrongful act) (e.g. recover for car damaged in accident)
iv. AND past earnings (btw injury & death)
b. NO → 
i. decedents pain & suffering OR 
ii. lost future wages OR 
iii. loss of enjoyment of future life
4. LOSS OF CONSORTIUM
a. CA LIST
i. Spouse/domestic partners
ii. Parents
iii. Children/issue of deceased children
b. RECOVER → whatever is just
a. LIMITED BY → any recovery under a survivorship action
ii. If paid medical/funeral costs → BUT
a. no double recovery (can’t get if estate got it)
iii. Support → 
a. What decedent would have paid to spouse, children, parent
b. **indirect way of getting decedent’s future earnings (even though estate can’t get them)**
c. **includes gifts (if can show pattern of receiving gifts)**
1. ltd by double recovery (if gifts came out of estate & you inherit estate prob don’t get gift $ under support b/c you got it by inheritance)
iv. Services →
a. What would have done around house
v. Loss of Consortium →
a. Spouses & domestic partners
b. Children can get lost mentoring, counseling, moral guidance
1. ADULT Children CAN recover by must show ev
a. Jordan (532): loss of consortium w/mom, adult child
i. **must show ev as to relationship, intangibles, etc**
c. NO →
i. Grief
ii. Bystander liability (this would have to be sep C/A)
iii. Loss to employer
iv. Loss to community
XII. LIMITATIONS ON DAMAGES

A. CERTAINTY
1. FACT OF DAMAGES → **must be reasonably certain**
a. whether in fact there were damages
b. Ks → fact of damages very important re 
c. TORTS → may be lower std
2. AMT OF DAMAGES → can be less certain
a. Ks → need more certainty
i. Usually easier to figure out b/c K is in place
b. TORTS → need some certainty
i. Can be based on evidence → Inferred
a. Just and reasonable inference
b. So long as not pure speculation (need some certainty)
3. Story Parchment (614): unfair practice → price fixing below FMV
a. DAMAGES
i. Fact of damages → certain (went out of biz)
ii. Amt → not pure speculation
a. Price w/o predatory pricing (look at previous pricing) MINUS actual price (after predatory pricing)
4. CONTESTS → LOST OPPORTUNITY
a. Breach rules/wrongfully disqualify
b. Fact of injury → clear BUT
c. Amt → uncertain?
i. AMERICAN RULE → 
a. no damages to injured party (too speculative)
b. exception → so far ahead that little doubt that would have won
1. e.g. 2 laps ahead & 10 feet from finish
c. *unfair → P clearly lost something & D did something wrong*
ii. ENGLISH RULE → try to value chance
a. # contestants remaining (ex 3 = 1 in 3 chance of winning)
b. Total prize left/at stake → get 1/3 of prize
d. Youst (618): horse race, interfered w/chance to do better
i. Prospective Economic Advantage
a. Can’t value chance (Amer Rule)
B. AVOIDABLE CONSEQUENCES
1. DUTY NOT TO MAKE WORSE
a. where there is repudiation → must stop performance → 
don’t incur unnecessary damages
b. RULE →
**any damages that could’ve been prevented by stopping not awarded**
i. will be deducted from recovery

c. purpose → can’t pile on damages
d. rationale → efficient breach (should be able to breach & pay dams but not be punished)
i. **don’t complete K where result is useless to parties & only result is ↑ damages**
a. Won’t ever get any more than expectation anyway!!!
1. Damages  → expectation – cost avoided
2. Before work starts: $100K - $90K = $10K
3. After complete: $100K – 0 = $100K (but paid $90K in costs) → $10K profit
2. Luten Bridge (632): continued to build bridge after notice of antic. repud.
a. Incurred unnecessary damages
i. Expectation – costs that could have been avoided
a. $100K - $90K = $10K + any $ for service BEFORE breach
1. **loses money b/c not reimbursed for the $90K labor**
3. UCC → IF buyer breaches where goods half made →
a. Manufacturer can complete
i. Rationale → ½ goods just sitting around = economically inefficient
a. Still mitigating b/c completing so you can sell it

ii. **in some cases → completion = mitigation**
a. Just can’t make it worse/pile on damages
C. DUTY TO MITIGATE → AFFIRMATIVE DUTY
1. DUTY TO MAKE BETTER (in addition to not making worse)
a. must go out and try to reduce amt of damages caused by breach
2. EMPLOYMENT K
a. If k for specific pd of time & specific amt of $ → employer breaches
b. General rule → affirmative duty to find new work (must try)
i. Reqs →
a. Reasonable effort
b. To find comparable employment
c. *no legal obligation to take job BUT must if want full recovery*
c. IF → Employer can prove any amount that employee
i. Did earn (from any employment) OR 
ii. reasonably could have earned from comparable employment 
a. **will be deducted from liability**
iii. BoP (production & proving) on employer
a. Must raise it in answer → production
b. Must provide ev. to support → proving
1. show work available
d. DAMAGES →
i. (K$) –( $ employer affirm shows did earn OR could have earned)
e. Affirmative Duty →
i. Must look (can’t wait for something to pop up)
a. Do what field usually does
1. e.g. agent takes calls; atty goes to headhunter, sends resumes
ii. **what normally would have to do to find job
f. Comparable/Substantially Similar Employment  → 
i. Cannot be different or inferior (look at facts)
a. → no duty to take these jobs BUT
1. If do take job (even if not comparable) → any money earned will be deducted (b/c actually earned)
ii. **generally → don’t need to move to new locale**
g. Lost Volume Argument →
i. If could’ve done both jobs at same time (e.g. bldg contractors) →
a. Maybe no reduction
h. Parker (634): Shirley McLaine case
i. Comparable employment → NO
a. Western v. musical
b. Lead vs. support
c. AZ vs. Australia
d. Approval rights vs no rights
e. **no duty to take inferior employment (if that’s all that’s avail)
i. Garcia (639): hit w/cart at WalMart, hurts back, burrito biz
i. Prior back problems → got worse
ii. Some pain = psychological
iii. Had to sell biz (couldn’t lift cooler)
iv. DUTY TO MITIGATE
a. Get help w/biz (hire employee)
b. Get diff job → BoP on employer to show comparable work avail
c. ***Seek psych help?***
1. **no req to seek treatment can’t pay for**
a. STD → w/in means
i. Not reqd to mitigate if can’t afford
3. PERSONAL INJURY
a. Applies to Torts in general
b. DUTY TO SEEK MEDICAL PROCEDURE
i. May require that undergo medical procedure
a. Modern rule → IF person of ordinary intelligence and/or prudence in similar circumstances would elect to undergo recommended procedure (objective prong)
1. Expected to undergo
2. **exception**
a. Within means (no duty if can’t pay) (subjective prong)
b. Any damages that could have been prevented by undergoing will not be recovered
1. **no legal obligation to undergo BUT may have damages reduced if don’t**
2. rationale → surgery is now less dangerous 
a. traditional rule didn’t require procedure
ii. DAMAGES
a. (Tort Damages) – (damages avoidable if procedure)
iii. Lobermeher (641): Electricity through phone, ruptured eardrum, surery
a. Need 2d surgery
1. if reduces hearing loss & reas person…→ must mitigate
D. COLLATERAL SOURCE RULE
1. RULE →
a.  If you receive compensation/benefits 
b. from source wholly independent of tortfeaser 
c. these additional benefits will not be deducted from recovery 
(even if double recovery/windfall)
2. Double recovery? → NOT REALLY
a. If insurance → P paid premiums over yrs → should rep bens 
i. Want to encourage insurance
b. P must subrogate/refund → no double recovery
c. Contingent fee → $ kept compensates for atty fees (no double recovery)
3. Helfand (647): bus-auto collision; $ from blue cross
a. **rule applies even if gov’t is a party**
i. Here → benefits from insurance (not govt) → wholly independent source
4. GOVERNMENT CASES →
a. Where additional benefit comes from same general fund as fund that will pay for tort damages → deduction from award
i. E.g. Dept of Defense & General Treasury funds BUT get additional money from different dept & also comes from general treasury
ii. BUT if special/different fund → no deduction
a. E.g. ss benefits (pay separate fund/tax)
XIII. PUNITIVE DAMAGES

A. TORT CLAIMS
1. Purpose → punish AND deter future misconduct
2. STD → p. 710 (CA std)
a. oppression
b. fraud or
c. malice
3. STD OF PROOF → SHOW → Deft engaged in oppression, fraud or malice BY
a. **clear and convincing evidence**
4. Oppression →
a. Despicable conduct that subjects a person to Cruel  & unjust hardship
b. In conscious disregard of that person’s rights
5. Fraud →
a. Intentional misrepresentation, deceit, or concealment of a material fact known to D
b. With intent of thereby depriving a person of property or legal rights or otherwise causing injury
6. Malice →
a. Intend to cause injury
b. Despicable conduct carried on by D with willful & conscious disregard of rights/safety of others
7. Hodges (713): fired for jury duty → doesn’t meet std of punitive damages
B. VICARIOUS LIABILITY
1. Employer NOT usually vicariously liable for actions of employee (even though liable for ordinary damages)
a. MUST SHOW → Employer engaged in conducted justifying punitive damages (not just liable through vicarious liability)
i. IF principal or employer 
a. Engaged in the conduct
b. Authorized the conduct
c. Ratified it after the fact
ii. Exceptions → employer liability IN 2 situations
a. Employee in managerial or supervisory capacity AND acting w/in scope of employment
1. Punitive damages merited by actions will then be payable by employer
b. Employer recklessly/negligently hired unfit employee
2. Brueckner (706): hazing at Norwich
a. U vicariously liable?
i. Here → std different than our class
a. D acted with Malice (ill will OR reckless disregard)
ii. No Malice here → policy ag hazing, investigated, disciplined
a. *note* IF →
1. had no idea of hazing; no policies → no reckless disregard
2. BUT if no policies & purposely turning away from →
a. Could rise to reckless disregard
i. e.g. Dominoes gets rpts of dangerous driving & doesn’t do anything
b. **INACTION can be basis for punitives (if knew…)**
C. PROCEDURAL SAFEGUARDS (Hodges)
1. ↑ STD OF PROOF → clear & convincing
2. BIFURCATION  → If there is a claim for punitive damages
a. First → decide liability for:
i. Compensatory damages
ii. Amount of compensatory damages
iii. whether std for pun dams met
b. Then → decide amt of punitive damges
i. Can introduce evidence re 
a. wealth 
b. other acts may have committed
c. other awards of punitive damages
3. JURY INSTRUCTION → purposes of punitive damages (deter & punish)
4. JUDICIAL REVIEW → Amount is reasonable
a. Evidence supports amount
b. findings of fact & conclusions of law in support of decreasing/approving award on record (for appeal)
D. NOMINAL DAMAGES → 
1. generally → can have punitive damages as long as conduct qualifies (even if only nominal)
a. aren’t concerned about proportionality w/nominal damages
i. since nominal damages are so small
E. PRODUCT LIABILITY ACTIONS
1. NATURE OF CONDUCT vs. TYPE OF TORT

a. general category of tort is not dispositive (not relegated to intentional)
2. *Look at nature of underlying conduct → if meets standard of oppression…*
a. Can get punitive damages in cases of S/L or Negligence
i. e.g. negligently shoot gun near school
3. ARGS AG PUNITIVE DAMAGES IN S/P/L → ALL REJECTED
(Wangen (762): 67 ford mustang explodes in collision)
a. compensatory damages adequate to deter/send msg (b/c so high)
i. BUT → co can consider this when making cost/risk eval & just set aside $ to compensate w/o improving biz practices
ii. **punitive damages → change this calculation**
a. Shift balance in analysis (cost > cost to change practice)
1. need shift when compromising safety & not obvious defects
b. multiple pltfs in mass torts/SPL (too many awards could bankrupt/overdeter)
i. this has been taken seriously
a. First-comer approach 
1. only 1st Pltf in mass tort/SPL ag particular product can get punitive damages
2. Our case said NO → not fair → bifurcation can safeguard
a. **but this doesn’t really address issue**
c. cost passed to consumer/shareholders
i. BUT → mkt will regulate ability to pass cost (cost too ↑ can’t compete)
ii. Shareholders assume risk by investing → will regulate b/c Sh won’t invest in risk co that is subject to punitive dams
d. punitive damages = windfall to P
i. BUT → helps cover conting fees; defray investigation & filing costs
ii. Also → idea of public fund (P gets %, state gets rest → goes to public)
a. This may be a prob w/8th Am (excessive fines) since govt
4. MASS TORTS
a. WR Grace & Co (771): asbestos; std ruling (like first comer rule) b/c >1 award ag same deft for same conduct could bankrupt co
i. FIRST COMER RULE
a. **NOT FAIR**
1. every jdx would have to adopt it to avoid prej to Fla Pltfs
2. race to ct house
a. legit Ps won’t get punitives (maybe not bad though b/c incentive for first P since have to do all legwork)
ii. **Bifurcation is Adequate Protection**
a. Argue/introduce previous punitive damage awards in 2d stage
1. BUT → would they really want to do this???
a. Jury thinks → why shouldn’t this P get it if the other did
F. CONTRACT CLAIMS
1. Generally → no punitive damages for breach of contract
a. Would undermine K principles
i. Ks contemplate efficient breach & provide for damages
a. Punitive damages destroy ben of bargain; preclude safe & efficient breach
ii. K damages compensate (don’t punish & deter)
iii. K = biz txn
a. Average biz person not distressed when breach (↑ distress w/PI)
2. INDEPENDENT TORT EXCEPTION
a. Conduct constituting breach could also independently fulfill elements of tort
i. Can get punitive damages
a. **show/argue that could’ve met elements of tort even though suing for breach**
1. may not be suing in tort b/c SoL run (shorter than w/K clms)
b. ex. Promissory Fraud
i. promise to do something (K) BUT no intent to carry out at time of promise → Tort
3. INSURANCE BAD FAITH EXCEPTION
a. Insurance company acts in B/F in settling claims
i. Denies legitimate clms & hope don’t get sued
a. Rationale → worst that can happen is have to pay after suit
ii. **punitive damages change this calculation**
4. PUBLIC SERVICE CO EXCEPTION → RR, buses, etc
a. Defaulting on obligations to general public → Fails to discharge duties
i. don’t carry out contracted passages to people
a. ex. made passenger jump of train
5. BREACH OF COVENANT OF G/F & FD
a. **CA → defines B/F as tort so don’t have exception**
b. ex. fire employee right b/f pension is set to vest
i. worst that can happen is get sued & have to pay pension 
what you promised to do anyway
ii. **punitive damages change this calculation**
G. CONSTITUTIONAL LIMITS ON PUNITIVE DAMAGES
1. *note* → If pick up votes of Alito & Roberts (to go along w/Scalia & Thomas)
a. may be able to overturn case law & remove all const limits to amt
i. **unlikely though → Roberts likely unwilling to go ag precedent**
2. Possibilities for Constitutional Limits
a. 8th Am → excessive fines
b. DP → taking of prop w/o DP
3. 8th AMENDMENT → excessive fines?
a. No violation b/c paid to private litigants → not to government
i. “fine” = $ paid to government
ii. Excessive fines cl limits payments to govt NOT to private parties
b. 8th Am doesn’t apply
i. Except → govt = P OR $ goes to treasury/govt
4. PROCEDURAL DP
a. At very least → 
i. JUDICIAL REVIEW OF AMT → **at some pt**
a. Requires state judge’s review of award after jury verdict
1. May happen by trial judge, appeal, or both
2. **at least some judge** → 
deferential judicial review ≠ enough
b. Honda Motor (733): design defect of Honda 3-wheel ATV
1. PL case → $5million in punitives
2. OREGON’S SAFEGUARDS
a. High Std of Proof
b. Limit amt to what requested in complaint
c. Jury instruction (std for imposing punitives)
d. **not enough → need judicial review**
ii. PROPER JURY INSTRUCTIONS
a. Must guide jury
1. purpose of punitive damages AND
2. std for imposing punitive damages (how to come up with #)
iii. STD of PROOF
a. May need clear & convincing std (but unclear)
5. SUBSTANTIVE DUE PROCESS
a. CONDUCT OUTSIDE JDX
i. **cannot be imposed to punish conduct OUTSIDE jdx that is legal in jdx where incurred**
ii. Q of state sovereignty (can only act inside jdx)
a. **can’t sanction violators of your own law WITH INTENT to change lawful conduct in other jdx**
iii. CONSIDERING CONDUCT OUTSIDE JDX
a. Can’t use to determine/increase amt BUT
b. MAY use to show D knew what was doing, made studies, aware
1. *don’t know extent of this → at very least don’t consider if legal*
iv. BMW (743): refinished car & didn’t disclose
a. jury calculation included evidence of nationwide conduct
1. included 500 instances in other states (legal in some)
b. PRINCIPLE of SUBSTANTIVE DP
c. Punitive damages cannot be GROSSLY EXCESSIVE
i. GROSSLY EXCESSIVE → 3 Factors
a. Degree of Reprehensibility of conduct
b. Proportionality
1. ratio o f amt of punitive damages to actual harm of conduct
a. ratio of punitive damages to compensatory damages
b. ratio normally should be in single digits (State Farm)
i. no more than 9:1
ii. doesn’t HAVE to be but otherwise → subject to scrutiny (e.g. ↑ ratio ok in nominal damages case)
iii. **↑ reprehensibility ↑ ratio can be**
c. Diff btw amt & amount of criminal & civil sanctions that are authorized/could be imposed by state for same conduct
d. **don’t look at wealth of defendant**
ii. BMW (743): car refinishing
a. Reprehensibility → not really (no rless disregard for safety, etc)
b. Ratio → ↑ (500 x compensatory damages)
c. Sanctions for comparable misconduct
1. 2K; 5K-10K
a. **$2million is out of line!!**
b. *but note* → economic analysis
i. May want to award ↑ damages so can effectively change conduct (don’t want them to pay of P & continue)
d. DE NOVO REVIEW OF AMT → independent review (Leatherman)
i. State court reviews de novo (don’t accept jury verdict)
ii. When gets to F. Ct for DP review → also review de novo (don’t accept state court findings)
iii. **Essentially → 2 de novo review**
iv. Exxon Valdez (753): commercial fishermen, losses/damage to fishing
a. Compensatory dams → $287 Million
b. Punitive Damages → $5 billion
c. GROSSLY EXCESSIVE?
1. reprehensibility → HIGH
a. knew alcoholic, knew drinking that night, lge ship not a lot of maneuverability, lots of oil
2. ratio → HIGH
a. 17:1 → over single digits BUT (high reprehensibility)
i. **probably out of line → actual amt is so high**
3. penalties → $5billion out of line
a. already paid a lot of penalties
b. paid right away
c. 500K; 200K (18 USC 3571)
d. Max = $100 million (Trans-Alas Pipeline Act)

6. STEPS → DETERMINE IF DUE PROCESS
a. T ct determines std for imposing damages
i. Oppression, malice…what we tell jury
b. What procedure should T Ct give
i. Clear & convincing std, Bifurcation, judicial review; jury instructions
c. What does Constitution req
i. Did jury instructions & procedure given meet reqs of Constitution
a. Judicial review, jury instructions
XIV. RESTITUTION

A. WAY TO MEASURE DAMAGES
1. sometimes → entitled to restitution automatically
a. don’t need any showing
i. breach of K → can’t show expectation w/reas certainty
a. need no extra showing → show breach
1. entitled to K damages, reliance, restitution
a. whichever is appropriate
ii. breach of K → elect to sue for rescission & restitution
a. no suit for breach
b. **each party must give back what received**
1. not just breaching party (return to where situated b/f K)
2. otherwise → must show substantive right
B. RESTITUTION AS LEGAL REMEDY
1. all restitution measured → by D’s Gain (not P’s Loss)
2. QUASI-K → LEGAL REMEDY → UNJUST ENRICHMENT
a. **focus is on D’s gain** (not P’s loss)
b. K applied in Law
c. Unjust Enrichment/assumpsit
i. SHOW →
a. P conferred benefit on D
b. D unjustly enriched if retains benefit
c. D ought to pay in good conscience
1. Expectation of payment (would you expect to be repaid)

d. Pyeatte (798): Informal agreement, she put him through law school, divorce
i. UNJUST ENRICHMENT
a. Conferred benefit → paid for law school
b. Unjustly enriched → YES
1. BUT → longer marriage → may not be unjust b/c P also reaps benefits of D’s higher income b/c of the higher education
c. D ought to pay → YES
1. There was an understanding/expectation of repayment
a. *enrich wasn’t in usual course of marital/family rel*
ii. AMT? → focus on D’s gain
a. P gets back $ paid for his education (not $ for her education)
e. LIMIT → only get restitution for what has ALREADY been conferred
i. Can’t recover future enrichment
a. **AS FAR BACK AS SoL ALLOWS & up TILL JMENT**
ii. Monarch Accounting (806): P leased bldg, D released ad space on roof
a. RESTITUTION (note → could’ve sued in tort but low damages)
1. Conferred benefit → rent $ for ad space
2. Unjustly enriched → no right to rent it
3. Good conscience → Pay b/c P is the only one w/rt to rent
a. **P is legally entitled to the rent**
b. AMT →
1. Ds gain NOT P’s loss
a. (get rent received) – (expenses)
2. **NO FUTURE rent proceeds** (only for the past)
3. RESCISSION & RESTITUTION
a. Once have breach of K → automatically entitled to rescission & restitution
i. **need only show breach & elect this remedy**
b. **Undo the Deal** & **Everyone gives everything back**
i. Rescind → K is undone
ii. Restore → EVERYONE must give EVERYTHING back
a. **place in position b/f the wrongdoing** (tort remedy)
b. **can get restitution from innocent party**
c. Alder (811): polyscope patent case (3D movie camera)
i. Rescission → can only rescind if there is BREACH
a. If rescind AND no breach & valid K → you have now breached!
ii. D tries to rescind BUT no right → D breaches (by trying to rescind)
a. BREACH → 3 Options
1. Rescission & Restitution
2. Keep K alive (ready & willing to perform/ignore breach)
3. Sue for breach (expectation damages)
iii. P sues for Rescission & Restitution (b/c expectation damages too speculative)
iv. **Rescission → Both P AND D must give everything back**
a. Inventor (P) returns investment $
b. Investor (D) returns patent/polyscope
4. PUBLIC POLICY DOESN’T ALLOW EXPECTATION
a. CONTINGENT FEE K
i. Atty → fired for no good cause
a. Get % of amount of ultimate recovery (expectation damages) BUT NOW → worried about chilling effect (public policy)
b. Limit on Damages
1. AT MOST → quantum meruit (restitution)
a. **only get value of benefit conferred**
b. BASED ON → 
i. Ordinary & reasonable hourly fee (attys) 
ii. TIMES # of hours actually spent on case
iii. PLUS expenses/costs
c. 2d Limit

1. CA req → only get even this amt if cl ultimately successful
a. Settlement or recovery
ii. Kelner (814): 40% contingency, insurance case, discharged w/o good cause b/c cl didn’t like consignment settlement
a. Completed ins case → full recovery $100K
b. New atty got better consignor deal
c. **HERE → got Expectation Damages**
1. IF → FULL PERFORMANCE of DUTIES → 
a. Get full amt of fee → expectation
i. (e.g. here finished insurance case)
5. COMMON COUNTS  → WAIVER OF TORTS & SUIT IN ASSUMPSIT
a. Fixed Fact Patterns that occur often
i. Money had & received (conversion)
ii. Goods sold & delivered (theft)
iii. Goods & Services Rendered
iv. Open Book Account
v. Account stated
b. **Can GET restitution IF fall into these Fact Patterns**
i. WAIVE THE TORT & SUE IN ASSUMPSIT
a. To get longer SoL
b. Remedy → std = benefit conferred
1. may end up being similar (e.g. FMV) OR more than FMV
c. **May be able to get PROFITS**
1. if D later sells to someone else → b/c cannot keep benefit
c. Apply to Actual Case of 

i. DEBT → money had and received
ii. CONVERSION → goods sold & delivered
d. BUT → Can be Applied Fictitiously in Interest of Justice
i. Theft; Coca-Coal case
e. H. Russell Taylor’s (829): fire extinguishers & Coca-Cola (Oral K)
i. Coke can’t return all extinguishers
ii. Use → money had and received (or conversion if in tort)
a. Damages – FMV of goods
C. EQUITABLE RESTITUTION

1. CONSTRUCTIVE TRUST

a. Imposed by operation of law
b. Sometimes → automatically entitled
i. i.e. if C/A for fraud → trust = established remedy
c. other conditions → must establish entitlement

d. PROMISSORY FRAUD (CT is REMEDY)
i. Sue for promissory fraud →
a. Promise to Pay w/o intent to Carry out promise at time made
ii. **if can get CT by showing fraud → do it!!!**

e. CONFIDENTIAL RELATIONSHIP (CT is C/A)
i. Sue for Constructive Trust →
a. Show Confidential Relationship btw the parties
b. Show abuse of relationship to obtain benefits
ii. IF unjust enrichment by retaining benefit →
a. ABUSER/HOLDER of benefit = fictitious trustee
1. **holds property/$ for benefit of injured party**
a. must take care of prop
b. must convey to rightful owner upon court order
iii. **need not allege damages**
a. Restitution looks at D’s Gain
1. doesn’t matter if P lost anything
iv. **imposed on actual money/item wrongfully obtained**
a. Benefit IF asset goes up in value (then get more)
1. if worth less → want different remedy
v. Equitable Tracing → Can trace asset/funds
a. **BFP for value stops tracing**
1. BUT → may be able to follow the $ obtained fro BFP
f. County of Cook (844): Clerk & purchase of voting machines, bribes from co
i. Breach of G/F & FD? (employment K)
a. No expectation damages (don’t expect $ from bribes)
ii. Can’t use conversion (didn’t take $ from county)
iii. SHOW ENTITLED TO RESTITUTION → 
a. confidential relationship & abuse of relationship
2. EQUITABLE LIEN

a. Entitled to specific amt of $ secured by equitable lien on property
i. Certain sum of money + 
ii. eq lien on prop that $ was used for
a. **must be able to trace to prop**
b. Security fro amt owed
b. IF → right to constructive trust, pretty much automatically entitled to eq lien
c. Middlebrooks (861): lend $25K to parents & wouldn’t pay back
i. Shows Fraud (entitled to CT) BUT →
ii. COMMINGLING OF FUNDS
a. Parents put in own investment → unfair to hold entire house in CT (remember → we are in equity)
b. **only entitled to $25K secured by lien on house**
iii. **IF → no commingling**
a. Can get CT (b/c entitled since fraud & no commingling)
d. DISTINGUISH
e. 
i. LIEN →
a.  **want it → when value of item has dropped** 
will get $ regardless of value of property
1. e.g. house
a. lien → $20,000 w/protection of lien on prop
i. if prop = $15K at time of jment
ii. can foreclose AND
iii. get deficiency jment for $5K
b. MUST get it IF → take your money AND invests it commingling with other funds
1. e.g. take $50K & buy house worth $100,000
a. cannot get constructive trust b/c not entitled to entire property (not all of it result of breach of fiduciary relationship)
b. **can ONLY get lien**

ii. CT →
a. **want it → when item goes UP in value**
get property no matter what value
b. b/c operates ON THE PROPERTY → hold right to the property
1. get → property + amt in value gained
f. IMPROVEMENTS TO PROPERTY
i. GET RESTITUTION IF SHOW →
a. Knew & allowed improvements OR
b. Encouraged improvements
ii. GET → CT or Eq. LIEN (for amt of improvements)
iii. **IF Interest in Property IS UNSEVERABLE → Must get Lien**
iv. Robinson (864): Divorce BUT W made improvements to house w/expectation that would inherit it
a. SHOW →
1. knew & allowed improvements OR
2. encouraged improvements
b. HERE → **Get Lien**
1. b/c H has unseverable interest in house
a. can’t impose Constructive Trust









































































































USE AM. RULE FOR CLASS!!!
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