REMEDIES OUTLINE

I. TYPES OF REMEDIES

A. Coercive [Equitable]

-Forcing somebody to do something or prohibit them from doing something

-Enforced by contempt; if you do not comply, the judge will hold you in contempt.  

-Equitable Remedy

-A coercive remedy is against a person (whereas the others are against your property).

1. Injunctions

a. preventive – directly prevent the anticipated harm from happening; example: fence is broken so cows are eating neighbors strawberries, you would want direct injunction stating that you do not want cattle to eat strawberries [ this would directly fix the harm.  An injunction to fix fence is not direct enough]

b. restorative – repair the damage; hard to get since money will suffice instead; example: would force the cattle rancher to fix the strawberry plants, perhaps replace or replant the field.  Crts. Usually don’t like these, they prefer to give money damages
NOTE: back pay and front pay are equitable remedies b/c they are part of injunction for wrongful discharge (reinstatement); compared to lost wages, which is a remedy under damages

c. prophylactic – protective measure;

(1)  Similar to preventive injunction but less direct;

(a) Prophylactic- take away possibility of harm- eliminate opportunity for the future harm to take place. 

(i) Less direct than perventative

(b) Example: Instead of an injunction against cattling coming over to your field, get an injunction to fix the fence between cattle and strawberry field; also restraining order (provides things like can’t get closer than 500 feet)

d. structural – regulate entire institution; example: order by court on school system to desegregate

2. Specific Performance (contract remedy)

B. Damages [Legal]

General goal is to compensate P for injury (P’s losses); Issued by the court as a legal remedy; operate against your property (jail if you do not pay)
1. compensatory – compensate P’s loss; loss that P suffered

2. punitive – deter the D from doing injury again

Focus is on D’s behavior, not P’s loss

C. Restitution [Legal or Equitable]
To restore property to rightful owner to prevent unjust enrichment; focus is what the D gained (differs from Damages which focuses on P’s loss)

· Generally, bigger $ amount than damages (e.g. fix the land rather than just pay for the lost value of land)

· Hypo- Employee steals $2 from cash box and buys lottery ticket.  He wins $1000.  We want restitution, since the focus is on D’s gain.  (whereas damages would just give us P’s loss- $2)

D. Declaratory Relief 

Asking court to resolve a legal issue or legal question; not really to resolve a lawsuit; court declares what the rights of the parties are, and their declaration is binding on the parties

· Judges don’t give declaratory relief unless the issue is Ripe for adjudication and there is a real controversy

· Usually the parties are reversed, so that the D becomes the P (usually a D is the one asking for the declaratory relief)

· good if you want to pick a certain jurisdiction

· Example with insurance Co. – Insurance co will try to get a declaratory judgment to say that they don’t have to cover

II. source and scope of LEGAL AND EQUITABLE remedIES

· Law v. Equity
1) P must establish that a particular remedy is permissible; AND

2) The source may place some limitations upon the remedy

3) Example- Consequence of seeking equitable remedy 

· No right to jury trial

· Specific sets of equitable defenses you can raise

A. Statutes – Limitations on Remedies

1.
The usual canon of construction says that if you have a list of remedies, it is an exclusive list, and you cannot add to it (expressio unius)

2. 
Orlaff v. Los Angeles Turf Club 


P gets wrongfully kicked out of a race track.  Governing statute provides for fine and actial damages.  P wants an injunction.  

· Court says they can add remedies to a civil code statute so long as they are necessary to carry out the purpose of the statute
· A provision in the civil code contains says it should be liberally construed to effect its object an promote justice
· Here- there were no actual damages
· The fine itself wasn’t adequate because it is not sufficient to DETER discrimination (the purpose of the statute was to deter and compensate discrimination – and so we don’t want a system where someone can just PAY to discriminate)
· Later the leg upped the fine from 100 to 250.  This becomes a closer question because the leg could have added injunction to the list of remedies if they had wanted
3.  
Therefore, for our class, a list of remedies is not exclusive, and we can add other remedies so long as they are needed to carry out the goals of the statute & promote justice
· This is definitely the rule for the Civil Code (but it is still an open question for other areas of the code
4.
The Legislature can limit causes of action (such as medical mal)

5. 
However, the Legislature cannot ELINMINATE a common law cause of action 

· In the Illinois case- Heck v. Schupp- the leg tried to get rid of the CL cause of action – breach of promise to marry.  The Crt said that this violated the constitution.  Therefore, instead, the legislature limited the damages to actual damages (not pain and suffering –but things like cost of wedding)

· Unclear how CA would come out in this case

B. 
Remedies Place in the Law
· Distinguish Remedies From Other Causes of Action

· Cowin Equipment v. General Motors

· P entered into an unconscionable K with General Motors (because K said couldn’t cancel when they had been allowed to in the past).  There is a downturn in the economy, so they didn’t need the trucks.  Had to get loans, insurance, storage for these huge truck

· Remedy? – Cannot sue for breach – because everyone performed

· P tried to sue for unconscionablity as a way to get damages

· Crt said- NO – Unconscionability is an equitable defense to a cause of action.  You cannot turn a defense into a separate cause of action
· Need Cause of Action Before you Get Remedy
· Treister v. America Academy of Orthopedic Surgeons

· Surgeon applied to become a member of a private professional society because someone in the application process objects to him.  They reject him app- but they wont tell him why

· He is requesting DP rights as a remedy (ID hi accusers, a fair trial)

· However, before you can seek a remedy, you need a cause of action!

· Court says, you will have a cause of action against a private if you can show that your membership is a matter of economic necessity

· Here, though there were certainly a lot of benefits (like reduced insurance) – it was not eco nec – he had hospital privileges and he was board certified (so he could still he a surgeon)

· Remedy v. Immunity 

· Pulliman v. Allen 

· The judge was imposing Bail on misdemenor offenses.  These misdemeanors were all non-jailable offenses, but when an indigent couldn’t make the bail, he’d have to go to jail

· P is suing for a constitutional violation, and is seeking an injunction against the judge

· Judge says he has judicial immunity

· Court rules that immunity protects a judge from a P seeking damages, but does not protect the judge from coercive remedies (like injunctions)

· So, again, the category of the remedy is super important

· Creating Causes of Action

· In Pullman, the P was asking for a very broad remedy that when applied on a large scale would require a lot of judicial oversight.  Generally, if one is asking a court to create a new cause of action, the narrower the remedy requested, the more likely the court will oblige. 

· Remedies Language

· Maryland Casualty v. Armco

· Armco was sending hazardous waste into rivers.  The US government goes in and cleans up (as authorized by statute) and then sues Armco seeking (1) reimbursement and (2) injunctive relief ordering them to clean up.  

· Armco wants their insurance to pay – but the insurance says our policy only covers DAMAGES – we do not cover reimbursement.  Therefore, the Insurance Co. is seeking declaratory relief on its policy.  

· Policy provided that they would pay all sums legally obligated to pay as damages because of injury or destruction of property

· Issue, therefore, is what do you mean by damages

· The Order to Clean Up (injunction)

· This is a coercive remedy

· Insurance not on the hook for the injunction

· Reimbursement?

· Crt says – this is RESTITUTION.  They have conferred a benefit on you by cleaning up

· Therefore, because they are not compensatory damages, the insurance is again off the hook

· Right result?

· The gov could have cleaned it up, or they could have sued for damages

· Crt says insurance needs to have a degree of certainty

· The court applied a very technical (but correct) def of restitution and damages

· Crt ignores any argument based on what a lay person things damages are

· Armco tries to arge that the operative word is “legal,” then that this was legal restitution (by saying that this is an action to recover in quasi-K, and therefore legal).  

· Crt rejects this, saying the operative word is damages

· Legal v. Equitable

· Brunecz v. Houdaille Industries

· P was injured on the job.  When he asked for workers compensation, they fired him.  Now he is suing for wrongful termination (as authorized by statute).  He is seeking back pay, attorneys fees, and initially asked for reinstatement.  He also wants a jury trial

· You are only entitled to a jury trial when seeking LEGAL remedies.  However, crt says that wrongful termination is an equitable cause of action.  The remedies provided in the statute are equitable 

· Reinstatement- this is a coercive (and therefore equitable) remedy

· Back-pay- Crt says this is equitable relief as well.  

· C.f. lost wage (in tort context) which is clearly compensatory damages

· Back-pay is just part of the reinstatement (pay for the time you were out)

· Right to jury trial if multiple claims, some legal some equitable

· It is up to the court, but it can get complicated

· Pollard v. Dupont

· Woman wins a sexual harassment case and is awarded back pay, attorneys fees, and $300,000 in compensatory damages.  There is a statutory cap on compensatory at 300K.  She is trying to claim that her award should be characterized as front pay – and thus not subject to the cap. 

· Front pay – payment for the time of judgment to reinstatement

· If you don’t want to go back, then you get front pay for certain amount of time (until you can find other work) instead

· Again, since it is tied to reinstatement, it is equitable

· INJUNCTIONS
· Permanent Injunctions (Granted after judgment on the merit)

· Requirements

· Inadequate Remedy at Law

· Recurrent invasion of interest 

· Multiplicity of suits (focus is on bringing the suits over and over)

· Damages hard to measure (speculative, risk undercompensation)

· Relates to Land, because land is presumed unique (use and enjoyment)

· Other unique items (show that it is unique (like used car)

· Irreparable Harm (great harm)

· Balance the Equities

· Public Interest

· Inadequate Remedy at Law

· Thurston Enterprise v. Baldi

· To get to the marina, people have to cross an easement which runs over a theater. Marina owner (Thurston) took huge trucks across the easement, which damaged the property.  Baldi (theater owner) sues, seeking (1) an order to repair (restorative injunction) – coercive, and (2) order to limit weight of the trucks passing (prophylactic injunction) – coercive 

· Are these equitable remedies proper?

· For equitable remedy to be proper- need an inadequate remedy at law

· Order to repair?

· He could just get compensatory damages for the damage done – so there is an adequate legal remedy and therefore not entitled to injunction

· Any order to restore or repair will probably not survive this prong.  Courts will find that compensatory damages are adequate.  Besides, the court doesn’t want the extra duty of watching over it

· Limits on Trucks?

· This looks to the future, so legal remedies are not adequate. (recurrent invasion of interest?)  Therefore the equitable relief is ok

· Wheelock v. Noonan

· D had a license to dump rocks on Ps lot until spring.  P is shocked because the rocks are huge.  Spring comes and the rocks are still there.  P sues for Trespass.  Court grants an injunction to remove rocks. (preventive)

· No Adequate legal – Damages for trespass (nominal- so hard to messure?)

· cost to remove?–v. hard to find someone/where to move them (hard to messure)

· rental value?  Don’t want to force him to rent.  Besides- multiplicity, to recover he’d have to bring suit all the time

· Punitives? – a general rule- don’t consider punitives here

· Irreparable harm

· Muehlman v. Keilman

· Diesel trucks that rev engine at night.  P brings a suit claiming nuisance.  Lower crt grants injunction (preventive).  Is that proper?

· Looking for both inadequate legal remedy and Irreparable harm (great harm)

· Irreparable harm – great harm, not trivial (like 2x yr party)

· Fumes bad for health, can’t sleep

· Adequate legal remedy?- damages? (too speculative), Multiplicity problem with all nuisances, and here, relates to use and enjoyment of land as well

· Balancing Interest

· Triplett v. Beukman

· Island in the middle of a lake, and a bridge to the island.  P owned the land on shore and the lake, D owned the island, D had an easement across the bridge, but P owned the bridge. D has to repair bridge (person owning eaesment has to keep it in good repair).  D decides to build a causeway (cements across the water).

· P says, can’ waterski, can’t get around island, reduces prop value

· P brings a suit, seeking a restorative injunction (remove causeway)

· Adequate legal Rem?- damages to remove causeway not enough because the duty of keeping-up the easement belonged to D

· Irreparable (great) harm?- drop prop value, etc.- not trivial

· Balance the Equities

· Benefit to P v. Burden to D

· Benefit- aestic value, waterski

· Burden- hue amount of work

· The requested injunction – does NOT pass balancing

· Court instead suggest carving out part of the causeway to get a boat across.  (partial restorative) This does pass balancing.

· Note, when you do an injunction it is fairly common for a judge to suggest another remedy (remember the equitable nature of the proceedings).  

· Standard of review – abuse of discretion, but - you are never entitle to an injunction.  Even if you meet all the standards, a judge doens’t have to grant it

· Galella v Onassis

· Paparazzi guy keeps photographing Jackie O.   She sues for harassment seeks injunction to prevent him from taking more photos

· Adequate legal remedy?  - No

· Damages? – (1) difficult to measure (2) recurrent invasion, he might decide that it is worth it to keep taking the photos (3) Multiplicity – she will have to keep suing

· Irreparable (great) harm? - Yes

· He would scare them/ jump from bushes/ etc  

· Balance

· Benefit – huge, she gets to live life with ease

· Burden – huge, this is his livihood

· Crt finds the that a complete injunction fails balancing

· Instead the court issues injunction that has certain limitations (ex. 50 yards from Jackie) – benfit to her pretty good, and though the burden is big, it is not as if he cant take any pix

· This is a prophylactic injunction

· Note- preventative injunction would have said- don’t harass.  However, this is too hard to define.  Therefore, crts issue prophylactic TROs (ex stay 50 yrd away) to reduce opt for harm

· Public Interest

· US v. Rainbow Family

· Want to gather in National Forest.  US concerned about health issues (because of their poor hippie hygiene), property damage, and criminal activity (drug use/ nudity).  They want an injunction against the entire thing.  (question – CoA- Nussiance?) 

· Criminal activity- adequate legal? – Yes just arrest them.  

· It is very hard to get an injunction against a crime, we assume that the crim law is enough to deter.  Exception- gang injunctions aimed at preventing crime

· Damage land

· Adequate legal? - No – hard to know who to fine.  Cant make them post a bond bc all broke

· Health

· Adequate legal?-No cant get damages for someone getting sick.  No real way at all to give adequate legal

· Irreparable (great) harm –

·  a bunch of really sick people, is def great harm

· Also, I think, harm to land if substantial enouh is not trivial

· Balance-

· P- less crime, public health, protect land 

· US gov can assert all these broad things

· D- impedes Constitutional right!!

· Burden SUBSTANTIALLY outweighs

· Public interest.  There are solid public interest on each side. 

· P- health, environment, prevent crime

· D- First Amendment 

· Court comes up with Partial Injunction (limiting number of people etc) – Prophylactic

· Boomer v. Atlantic Cement Co. 

· D operates a cement co. with people (P) living around the factory.  Ps win case – so the only Q is what remedy.  P wants to shut the factory done.  Traditionally, if you show nuisance, you get a (preventive) injunction.  

· Adequate legal – too hard to put $ on enjoyment of property (speculative), also recurring invasion of interest, multiplicity, and involves use/enjoyment of land

· Irreparable  (great) Harm –Yes- cement dust affects health

· Balance

· P- no more dust, can enjoy land

· D- harm, they will have to stop operating plant or develop ew technology.  They will be out the 45 mill invested

· Public Interest- 300 jobs would be lost

· The court didn’t, but maybe should have, considered public policy against Air pollution

· Court grants an injunction, that expires when they pay permanent damages to compensate for total eco loss (past/future)

· Crt could have fashioned it diff so as not to allow them to keep polluting, but didn’t 

· INTERLOCUTORY INJUNCTIONS (def. one granted after case filed, before judgment on the merits)

· Standard
· Inadequate Legal Remedy
· Irreparable (Great) Harm if Denied
· Balance the Hardships
· Public Interest
· Substantial Likelihood of Prevailing on the Merits (need evidence to support a real CoA)
· Or Alternative Test  (serious Q on the merits with a strong showing of other element) – Don’t really need evidence yet to support
· TRO

· Preliminary considerations

· Purpose is to preserve Status Quo  until bring motion for preliminary injunction

· Note- you never have a right to an injunction

· Granted right at the beginning of a lawsuit (usu. apply for TRO right when you file your complaint).  Must file a complaint thought, bc you can only get a TRO with a case pending.  Must also post a bond

· Judge can grant the TRO ex parte /without notice 

· if show by affidavit or verified complaint (signed under penalty of perjury that the facts are true to best of your knowledge) 

· that there is immediate, irreparable loss or damage will result before the adverse party can be heard.  Have to be able to say that you tried best to contact other side

· Time (for all TROs, even though Rule 65 only says those w/o notice)

· Only good for 10 dyas

· May extend for 10 days with good cause

· Some courts say 20 days – and it is over

· Some courts say, if you are in the middle of a hearing for prelim, and the 20 days end, you can extend beyond

· Further extension requires other parties consent

· Not Appealable

· PRELIMINARY INJUNCTION 

· Standard

· In addition to above, D must have Notice (Notice includes opportunity to be heard (actual testimony) and present evidence

· Jude must make findings of fact and conclusions of law on the record.  Judge can make these orally, so long as they are written by crt reporter on record

· Preliminary Considerations

· Appealable

· Like TRO, post a bond

· Last until trial is over

· Purpose is to preserve Status Quo until trial

· Cases

· [Twins] Metropolitan Sports Facilities v. Minnesota [Commission]

· Commission wants an injunction to force the team to play the 2002 games at the metrodome.  There was a K between the Twins and the metrodome that had the Twins obligated to play at the stadium for the 2002 year.   It looked like the MLB was trying to buy out the team, specifically to get them out of the K.  Sounds like there was a breach.  An injunction would preserve status quo!

· Inadequate Legal?- Pretty clear from fact that monetary loss is 500K, but they are not in it to make $, rather the city wants to make the city more attractive to people & businesses & local pride

· Irrep (great) harm?- If team stops playing all above bad things happen (loose business, etc)

· Balance? – Strong in Favor of Minn. Commission

· Benefit to Minn. Commission- all good stuff they want from team playing in stadium

· Burden to Twins, loose money (but they did K for this)

· Public Interest – same as above (businesses, better city, etc)

· Sub. Likelihood on Merits, (not discussed, but breach of K)

· Siegel v. Lepore

· Bush/Gore election.  Ore wanted manual recount in several counties, Bush wanted a injunction to stop the recount.  Bush was claiming violations of both EP and DP (saying it was unconstitutional to use different systems to determine what votes count, and by having counted in some counties, not others- violates one man one vote)

· Substantial Likelihood Success? – No! (but this court doesn’t consider this element)

· Different Systems – as long as consistent inside county, its fine (Gore will win)

· Recount selected Counties- Stronger argument.  You are only recounting in Dem. counties, better to recount in all 

· Inadequate Legal – Crt Skipped

· Irreparable (great) Harm – NO – Can’t be speculative

· No! FL already certified Bush as the winner, so there si no harm

· *Too speculative to argue that if Gore got more votes, and had to appeal election, and thus undermine the legitimacy.  

· Cassim v. Bowen

· Dr. was performing unnecessary surgery on old ppl to get medicare $.  He was going to get suspended, and have the suspension published in a newspaper.  Dr. wants an injunction to stop the publication

· Substantial likelihood of success?  We don’t know that much about the facts, but doesn’t look good for Dr. 

· Inadequate legal remedies? Probably

· Damages, but reputation is hard to calculate, and here it is pretty huge.  Lost payments- damages are adequate

· Irreparable (great) Harm? –yes, reputation, hard to undue

· Balancing – for the Dr. 

· Benefit to Dr. – Save his rep

· Harm to gov – Gov will have to keep paying for surgery

· Public Interest – huge weighs against injunction

·  public interest in keeping people alive/not having unnecessary surgery 

· Preserving the Status Quo?  Difficult to define here.  Options (1) Doing surgery and getting pd? Most oblivious. (2) Complying with government orders? (1) is the more oblivious choice. If this (1) is the case, the denial of the injunction in this case does not preserve status quo.  Here, that is okay – sometimes you don’t want to preserve the status quo, you don’t want to let him continue!!
· However, if they had denied, crt could consider alternatives (suspend & don’t publish / stop medicare payments)

· Caribbean Marine Services v. Baldrige

· Dolphins are getting caught in tuna nets, have gov. reg.  Gov wants to hire women observers to make sure comply. Boat owers want to TRO then prelim injunction to keep women off

· Likely Prevail on Merits? – no, 

· they had other quarters to put women in

· Owners also argued, they will not catch as many fish (lower moral).  However, other boats have done fine

· Owners concerned the boat guys will harass her.  Other boats no problem.  Besides, can just implement training

· Even though the case on the merits is weak, the lower court granted on injunction anyway.  Crt applied alternative test and decided there was a serious Q, so granted

· ALTERNATIVE TEST

· Main Q – Is there a Serious Question on the Merits?

· To have a serious Q, you don’t need to have  lot of evidence to prove it, it just can’t be frivolous

· Look for a strong showing on the first 4 elements

· Here, maybe a serious Q, for example, maybe you are able to prove that there are no cabins available.  It is at least not frivolous.  However, not a strong showing on other elements – Crt said lower crt abused discretion, and overruled

· Other Elements? No, prob fails on balance w/ public interest

· Adequate legal – (not discussed)how do ou calculate damages for changing cultural pattern

· Irrep harm- (not discussed) privacy interest, not trivial / lower crt here failed to discuss.  Crt might say no great harm – because they can still fish no problem

· Balancing  - 

·  Benefit to the Owners, can continue fishing w/o women

· Burden to gov- have to hire someone else to look after dolphins (small)

· Public interest – Equal Opp Employment – this is Huge

· Class Example, High School Exit Exams

· Claim that the HS exit exams wrongful because didn’t have funding for schools.  Wanted an injunction against with holdling diploma.  Crt said, it was likely to prevail on the merits but there was no irrep. Harm (Crt didn’t apply great harm, and maybe this would have changed things).  Crt said no irrep harm because you can always get a GED later.  Also there was an issue of preserving status quo – when is it messured

· Right before filing suit.  That is what the court said here, and so they denied injunction in part bc status quo was the exit exams

· Or was it before the alleged wrongful conduct (when you pass classes and et diploma) – that is what P argued.  It was rejected here. 

· Note Case- When Alternative Test Makes a Difference

· Injoining Health Insurer from Denying coverage in transplant op

· There was not a sub. Likelihood that tey would prevail (evidence that transplant would work not strong enough).

· Huge irrep harm – may die

· Balance, life v. money

· If later loose, will have to repay $ spent (taken from bond)

· Sims v. Green

· Two Bishops, one says the other is invading on his Bishop Territory.  D says the P has been defrocked.  P (the original bishop) seeks a TRO – and it is granted for 10 days.  It is extended 10 more days.  D consents to extend it longer.  Finally, the court (without D’s consent) extends it even longer.  

· D appeals the injunction.  Of course, you cannot appeal a TRO.  The TRO is invalid (they went beyond the time allowed, and D stopped consenting)– and once a TRO becomes invalid, it becomes a prelim injunction.  

· So the question now is- is this a valid preliminary injunction?

· Must have Notice to the adverse party (meaning notice and opp to be heard and present evidence)

· Here, D had notice of the injunction, but did not have opportunity to give testimony!! 

· Cannot just decide issue on paper, must allow testimony

· Therefore invalid

· STRUCTURAL INJUNCTIONS

· Typically against large institutions (schools/police/prisons)

· Involves several injunctions regulating an industry (can be any variety of combinations of injunctions, restorative, preventative, prophylactic)

· Standard 

· Same as above except

· Public Interest, much less weight

· Supervision (not a negative factor here)

· Brown v. Board of Education (Brown II)

· Because the judge won’ know much about running a school, they typically go to the infringing school and ask them to come up with a plan.  The P can contest / offer input, then the judge uses all this to devise a remedy

· Can be very intrusive (says how things should be taught, etc)

· Crt is instructed to give less weight to the public interest prong

· Ex. Can consider that there is a public interest in local control of schools / or not disrupting kids by bussing/ or reserving the peace, but the court isn’t to give much weight to this  

· Hutton v. Finney

· AR prison system had cruel and unusual conditions (pretty egregious, sanitation, health, violence).  At issue was the punitive isolation which had 2-11 people in a windowless cell, water, toilet to be flushed from outside, mix mattress which spreads diseases, grue diet.

· Originally crt grants a preventive injunction (saying fix th problem) – maybe restorative if conditions were better before. At some point, this structural injunction is ordered (no longer preventative, rather structural because you have several diff orders aimed at running an institution

· Prisoners cannot spend more than 30 days in punitive isolation, limited # people, no more grue, sep bunks

· On Appeal, the prison is challenging the 30 day limit, saying it does not relate to the underling violation – cruel and unusual punishment (keeping people in isolation for more than 30 days is not cruel/unusual)

· Majority- It is okay when you consider it in the context of the overall situation.  They don’t care what kind of injunction it is (propholyactic / preventative) as long as it is reasonably aimed at a constitutional violation

· Dissent- Says that you should only be able to use preventative structural remedies that are closely related to the underlying constitutional harm

· SPECIFIC PERFORMANCE

· Requirements

· Inadequate Legal Remedy

· Uniqueness (The real issue is not physical uniquness, but rather economic interchangeablity or valuation.  Are there differences that are going to make a economic difference to us?  (ex. New car diff VIN, but eco. Interchangeable so not unique).  If goods are economically interechangable, they are easy for us to value and therefore not unique. 

· Land, Automatic (and is presumed unique, and not ecomonically interchangeable)

· Lease

· Yes, land- but the real question is valuation - can you determine value of lease with reasonable certainty?

· UCC (Sale of Goods), unique or other proper circumstance (expense, trouble, loss, delay, inconvenience)

· Valid K between the Parties

· Somewhat superfluous, bc to win (and thus get SP) must have valid K, but we ask anyway

· P has substantially performed and is willing and able to perform remaining obligations

· D is able to perform

· K is supported by adequate consideration, measured at time K was entered

· Fair and reasonable under the circumstances

· c.f. peppercorn to form

· Mutuality of remedies (measured at time SP is requested)

· Unless K already performed

· Terms as sufficiently definite

· Consider also burden / supervision on courts

· In Class Example, as to Adequate Legal Remedy, Uniqueness

· Concern is Economic Intercangabiliy (not trivial differences)

· When you are seeking SP on a K to sell a car, do you get Damages or SP?

· For a regular new car, just get damages so they can go out an buy the car elsewhere (they are economically interchangeable)

· Used car, it gets tricker.  Harder to fix an exact value on a used car, because in a sense every used item becomes unique (wear and  tear, milege, etc)

· Something super unique, like art, will always get SP

· Land is presumed Unique (even cookie-cutter homes)

· Van Wagner v. S & M Enterprise

· Ad company rents a billboard on a building by Time Square, and turns around and rerents to someone else.  The Owner of the building sells to someone else – who says they can no longer use the billboard space.  However, the K is still valid, so this is a breach of K by the new owner.  Ad Co wants Specific Performance on the K.

· Is there an adequate remedy at law? 

· Here, we are dealing with a leasehold interest in land (and remember land is unique)

· Certainly this piece of property is unique, it was right in a prime spot in NY

· However, here, the court says that the interest is VERY EASY to value

· Crt can adequately calculate the damages  here 

· In this instance, we can easily figure out what the lease was worth to P (because he rerented it)  - therefore the legal remedy is adequate _ 

· Niagra Mohawk Power Corp. v. Graver

· P entered into a K with D to make a containment liner for a nuclear power plant.  P fires D because they are slow and sloppy.  P wants SP on the termination clause of their K.  Termination clause provided that D deliver all materials to P.  Crt applies NY standard:

· Valid K?  - yes

· Substantial Performance by P (and willing able to perform rest of obligations)- here P’s obligation was to pay, and thy are willing and able to pay for parts due

· D is able to perform – may not be able to finish building the liner, but they are only being asked to perform the termination clause, and they can do that

· No Adequate Legal Remedy?

· Damage? – Money to buy the parts from someone else.  The problem is that they need the parts fast, and the parts probably have to be specially made.  Therefore, timing makes them inadequate

· Replevin? (to get the goods back by an order of the court) – This is a kind of legal restitution, and therefore a LEGAL REMEDY.

· Replevin, as a crt for a writ of replevin, post a bond ot cover any losses by the party in possession in case they don’t belong to you, Sheriff goes and gets the goods and holds them. Otherside can counter

· Here, replevin in an inadequate legal remedy, because the property is across several states.  The Crts replevin power only extends through the state.

· P would have to bring replevin actions in multiple states, and  multiplicity = inadequate legal remedy  

· Henderson v. Fisher

· Old guy Ks with Henderson.  Hednerson is to take care of him until he dies.  Man will deed home to Henderson, leaving a life estate in the property to himself.  He dies 18 days later,  before the deed has been executed (so it is a breach of K).  Henderson sues for breach, seeking SP

· Valid K? - yes

· P has performed / willing? - yes

· D able to perform? Yes

· Guy is dead, but the executor of the estate can perform

· Inadequate legal remedy?

· The K was for land, and land by definition is unique

· Note, the lower crt granted quantum meruit (value of services performed, at $380 – but the crt rejects this!

· K supported by adequate consideration at time K formed?

· To form a K, you only need a peppercorn of consideration.  However, in equity to get SP, you have to show that it was a fair deal

· So we consider things like, how old was he at the time entered, value of the prop.

· Court says adequate.  At time K formed, he had a life expectancy of 3-4 yrs – and the K was for around the clock care

· Mutuality of Remedy?  Can both parties get SP

· In personal service K (ex employment) cannot get SP.  Crt don’t like to order people to work somewhere (exception, crts enforce neative injunctions NOT to work somewhere).  So if tried to enforce when Guy alive, couldn’t do it.  

· Here, however, Guy has died, so P already fully performed, so mutuality is a non-issue

· Note, a K, in want of mutuality, can satisfy this requirement if one party has already fully performed

· Term sufficiently definite? yes

· D argues that K doesn’t say when Guy was supposed to convey

· Crt says this requirement is for the crt, so they know what to do.  Therefore no time clause does not render this K indefinite

· Dover Shopping Center

· D owns a Bakery – P owns a shopping center.  They had a K, P promised to lease D the store, if D promised to open and operate a Bakery and maintain window displays.  There was a min. base rent with a percentage fo sales on top.  P got a prelim injunction (to keep Bakery open) now wants SP on the K.

· Valid K- yes

· P Perform - Yes

· D able to perform?

· D will loose money, but they are capable of performing

· If D was completely broke, then maybe we would say they couldn’t perform

· Inadequate Legal?

· The D was paying the min rent, and this was inadequate.  However, they could have accounted for the extra percentage rent (by looking at past sales

· However, here, it damages the shopping center as a whole (hurts everyone) and we cant really put a figure on that

· Other prongs (mutality, consideration, definite terms) not at issue here

· Supervision?

· D says too difficult to supervise

· Crt says supervision is minimal.  All you have to do is stay open during business hours, and maintain display (don’t require good bread or anything like that), so it is easy to supervise

· Sedmack v. Charles Chevrolet

· P ordered fancy corvette (limited edition, with special features).  Dealer said he would get it for suggested manufactors price, they put $500 down.  When the car comes in, th dealer says, you can bid on it.  D has breached the K, and P wants SP

· Valid K? yes,  consideration (promise to pay), definite terms (didn’t matter said just manufactors suggested retail price, that is sufficiently definite

· P willing to perform?- yes

· Can D perform?- yes

· Adequate consideration at time K entered? – yes (15K)

· Later car valued for more, so maybe later inad, but at time K formed, ok

· Mutuality of remedies – yes (maybe Q, can you force someone to pay?)

· Definite Terms, - yes

· Inadequate Legal remedy? – UCC standard:

· However, this is a Sale K, so the UCC applied

· Under the UCC, the same steps apply, the only difference is with the question of the adequacy of the legal remedy

· UCC, ask – Unique or Other proper Circumstances
· Other Proper Circumstances (you can only get it with great Expense, trouble, loss, delay, inconvenience)

· Here:

·  unique, no- 6000 others of this car made 

· Question, is this just 

· Other proper circumstance?- only one car per dealership, high demand, bidding wars, specially ordered – so it would have been a HUGE pain in the a to find another car.  Therefore, even though possible for him to get another, it would be a huge pain!!

· Another example (though tougher argument, is with the Prius)

· EQUITABLE DEFENSES

· Laches, Estoppel, Unclean Hands, Unconscionability

· Equitable Remedies are Subject to Equitable Defenses

· This used to be a strict rule, however, this has started to break down some

· Unconscionablity, defense in all K

· Estopelle, broad

· Laches, limited to equity

· Unclean Hands, limited to Equity

· Maxims of Equity

· equity regards as done that which ought to be done

· equity looks to the intent ratherh than to the form 

· he who seeks equity must do equity (unclean hands)

· he who comes into equity must come with clean hands

· equality is equity

· where there are equal equities – the first in time shall prevail

· where there is equal equitiy- the law must prevail (go to crts of law first)

· equity aids the vigilant, not those who slumber at their rights  (laches)

· equity imputes an intention to fulfill an obligation

· equity imputes an intention to fulfill an obligation 

· equity will not suffer a wrong without a remedy

· equity follows the law

· Latches

· Standard (Just an Equitable defense!)

· Unreasonable Delay

· Prejudice


· Defense- So much time passes, you cant put on an adequate defense. 

· (i.e. - people forget, records lost)

· Economic – Focuse on consequences, primarily money

· Burden Shift on both elements if SoL runs

· Cornetta  v. US

· P was discharged from the Marine Corp after beign passed over for promotion wice.  He goes to work for the Coast Guard for 3 yrs.  7 yrs after discharge from marines, he wants reinstatement and backpay.  Backpay (tied to reinstatement) is equitable.

· Gov claims laches (the more common SoL didn’t start tolling until after he left the coast guard)

· Unreasonable Delay?  - Crt remands on this issue

· 7 yrs is a long time

· P says, I submitted discovery request, and gov never answereds (prof says this isn’t a good reason to wait 7 yrs)

· Prejudice? No! (so no defense for D!

· Defense? – no entire claim based on admin records

· Economic? 

· Gov says we would have to pay so much $ bc he waited 7 yrs.  

· Crt says backpay is not eco injury, because it would force people to go to crt as fast as possible, and they shouldn’t have to.  (next case reaches opposite conclusion) ??

· Gruca v. US Steel

· P was employed by private corp (US Steel).  US law that says, if you leave a corp to serve in military, you have a right to be reinstated when you come back.  P goes into military service for two years, and comes back to his old job.  However, he doesn’t get any senority or promotions (other people had nicer jobs already).  P wants to be a crane operator.  The statute was ambiguous, but P says he should have gotten old job plus seniority.  He files a grievance with the union that goes nowhere.  After 9 yrs he brings s suit asking legal and equitable relief.  Because the SoL has already run, he can only ask for equitable relief.   D claims latches

· Unreasonable delay?  Yes

· He brought the claim after the SoL had already run, so there is a presumption that he unreasonably delayed (then shifting the burden of proof, so that it is up to the P to show that the delay was not unreasonable)

· He brought suit a few yrs after there was a court decision that came out saying veterans were entitled to the seniority when they returned to work.  Therefore P claims that he delay was not unreasonable, because he brought the suit after the court opinion.  

· Crt rejects this, saying it is unreasonable to sit around waiting for someone to bring a CoA and establish favorable precedent  

· Prejudice?

· Again, since the SoL ran, the burned shift

· Defense? – not at issue

· Economic?- Amount of Money in Back pay that had accrued

· Unlike previous case, this court says that accrual of $ in back pay is prejudicial

· Sleeping on your right forces them to pay more $, and it is disruptive giving someone seniority after the fact. 

· Prof, this is the better rule

· Estoppel

· Standard from Vanhorn (both legal and equitable claims!)
· (1) The party to be estopped must know the facts
· (2) Must intent that his conduct shall be acted on or must act so that the party asserting the estoppel has a right to believe it is so intended
· (3) The latter must be ignorant of the true facts

· (4) He must rely on the former’s conduct to his injury
· (aka Party takes a position and the other party relies on it, and it is foreseeable they would rely)
· Gov Estoppel 
· Affirmative misconduct & 
· Injustice so severe it outweighs pub. interest in preventing gov estoppel
· Promissory Estoppel
· When you make a promise, and someone relies on it, you cannot now take an inconsistent position.  Even if there was no consideration, the courts are going to hold you to it. 
· Can be used to alter a written agreement (random note from class)
· Classic Ex- Neighbor is building a fence slightly on your property, and you know that but don’t say anything, and the neighbor is relying on your silence, they you cant later bring a claim  
· US. v. Vanhorn (Estoppel as a defense)
· P received a bunch of scholarships on the condition that she go serve n a low income area. She started working in an area that qualified, but they couldn’t pay her.  She worked 6 wks free, then left. Talked to gov. supervisor, and he says you can work just about anywhere in the area.  She opens up private practice, that is just outside the zone.  

· She is trying to invoke estoppel against the gov.  She says, he should be estopped

· She met all the elements, (1) He knew facts (2) Should have known she would rely, (3) she was ignorant of the fact (may have constructive notice in statute, but ignore that for sake fo argument here, (4) She relied.  

· Crt rejects her claim, because estoppel rarely apply to statutory CoA

· it is near impossible to get estoppel to alter a statutory scheme, it doesn’t make sense to allow individuals to unilaterally change gov. statutes. 

· Beacom v. EEOC (estoppel against gov)

· P lawyer tried to estopp the gov from applying the hiring freeze (because P had been promised a job if he wound down 16 yr old business).  

· To get estoppel against the gov, the P must show that the Gov has engaged in “affirmative misconduct” and “that the injustice caused by the Gov’s misconduct is sufficiently severe to outweigh the countervailing interest of the public not to be unduly damaged by the imposition of estoppel. 

· John R. v. Oakland Unified School District (estoppel by P)
· H.S. kids is molested at teacher’s home as part of a school tutoring program. Teacher threatens him, so he waits 10 months to bring suit against the S.D.  SoL only 6 months.  P claims that the S.D. is estopped from raising the defense 

· S.D. (through the teacher) asserted the position, don’t say anything (don’t rush to file a claim).  He relied on that to his determinent

· Crt ays threats are even worse than mere misrepresenting the SoL

· Take-away from this case, P can use estoppel to stop the D from asserting a defense.  

· Class Note case

· Mining Claim had to be submitted Before Dec. 31 (they understood it as before the end of the year).  They called some gov guy, who said it would be fine if got it in on Dec. 31.  SC said, plain language mean before 31st.  Footnote that they should have tried estoppel (but this still may not have worked, because need to show affirmative misconduct by the gov)

· Unclean Hands

· Standard (equitable claims only!)

· Serious Misconduct by the P 

· Related to the Underlying Action

· Senter v. Furman

· Dentist gives a warranty deed to nurse for home.  She claims it was repayment for yrs of service.  He says that the deed is valid, but she promised to give it back.  She was just supposed to hold it while a med mal case was pending, then she was supposed to deed it back.  Should her promise be enforced?

· First of all, the promise needed to be in writing (Statute of Frauds)

· P want to get around that by imposeing a constructive trust (Equitable Restitution Remedy)

· D says, unclean hands!!

· Serious Misconduct by P?

· Avoid Creditors, that is illegal (fraudulent conveyance is a tort)

· Related to the underlying Action?

· Yes.  Granting the requested relief would facilitate the fraud.  (Crt doesn’t want to get their own hands dirty)

· If he has any legal claims, he can pursue those (but I don’t know what they could be!)

· Byron v. Cave

· P was hired as a hack employee as a political favor, he did almost nothing in his job.  When a new commissioner is elected, he is fired, and replaced).  He says he was wrongfully discharged, and is entitedl to reinstatement and backpay.  D (new commissioner) raises the unclean hands defense (even though he doesn’t have clean hands himself (this doesn’t prevent him from raising the defense)

· Serious Misconduct? – Illegal (State statute prohibited one from taking ghost gov job) 

· Related to the Underlying Action (to be reinstated)? Yes, he wants to be put back in the ghost job, crt would be facilitating misconduct

· Again, if there were legal damages, P could go after those.  (Posner suggest that unclean hands should be a defense for legal damages as well, but prof say for class – rule is still that latches and unclean hands are just equitable)

· Pacific Lumber v. Oliver

· Lumber broker (buy and sell wood) signed an employment K, with a 2 yrs non-compete clause.  Of course, he does leave and completes.  So the Employer is asking for SP on the K (enforce the negative convenant not to compete).  D assert unclean hands (claims that P is running a scam, highball seller, lowball buyer)

· Serious Misconduct? Yes, looks like fraud

· Related to the Underlying Action? Yes

· How is the non-compete related to the fraud?- have to make an assumption.  There are a limited # co. in town, so if we say you cannot compete, then have to go back and wrk for the P.  (if we don’t make that assumption, no connection – just because co doing bad things, that is generally not close enough)

· Therefore, related because crt forcing him to participate in fraud


· Islamic Republic of Iran v. Pahlavi (Note case)

· Pahlavi sister of the Shah, had all this gold.  Iran said, it is our $.  Pahlavi tried to raise unclean hands (because they allowed the militants to take over US embassy)

· Serious Misconduct? – of course!

· Related?- Historically, yes (the reason the Shah was out was because all this was based on a revolution).  However the court found that this was too loose – and that the unclean hands was UNRELATED to the subject matter of the lawsuit.  (crt wouldn’t be perpetrating fraud by doing this)

· Unconscionability

· Standard (legal/ equitable claims)

· Crt decides as a matter of law (for the judge not the jury to decide)

· Shock the Conscious of the Court (at the time the K was made).

· Guidepost:

· Procedural – were the terms a surprise (written in small print)

· Substantive – Were the terms themselves unfair, one sided, or oppressive

· Surrounding Circumstances – power issues (illiterate/ uneducated/ inequality of bargaining power)

· If found unconscionable, court can:

· Refuse to enforce the entire K

· Refuse to enforce the remainder of the K without the unconscionable clause, or

· limit the application of any unconscionable clause to avoid any unconscionable results

· Campbell v. Wentz

· K providing that Farmer grows carrots and sells them to P.  K provides a price range ($30/ton), and P gets all the carrots. (K issue, crts have decided that these kinds of Ks are supported by adequate consideration, called output Ks).   Market price went up to $90/ton.  D calls P and says we aren’t going to have many carrots – and instead sold a bunch to another D who sold them on the market.  P says, under the K we are entitled to all the carrots, and sues D for breach of K.  Seeking equitable remedies (injunction against selling more carrots and SP on the K).  D raises unconscionability defense

· UCC- SP? All other element met…

· Adequate Legal Rem (unique or other proper circ)?

· Can calculate the price diff (90-30) but…

· Unique, no. Other Proper? Yes.  The carrots were virtually unattainable / super burdensome to find.  So damages not adequate

· Is it nonetheless unconscionable?

· Crt says the K is very one-sided.  If Campbell doesn’t buy the carrots, D cannot sell to anyone else unless Campbell consents.  Crt says though the K is not illegal, it is unconscionable, and therefore we wont enforce it

· Prof- thinks they reached the wrong result.  

· K, both sides minimize risk.  Besides, the issue is not Campbell refusing to take the carrots & no indication that Campbell has ever used the unconsionable clause

· Crts have the power to strike unconscionable part of the K while upholding the other parts.

· Maybe crt is saying that it is SO uncon, that it permeates the entire K, but prof disagrees with that finding 

· Jones v. Star Credit Corp (unconscionability for legal claims)
· P purchased freezer (total charge - $1400), when it was only worth 300.  They stop making payments and want declaratory relief.  D says you breached the K, and they want damages.  (If, by contrast, they were seeking to get the fridge returned, equitable)  P says the K is unconscionable.  

· Traditionally unconscionability was only available for equitable claims, however, this changed with the enactment of the UCC.  Now, it is a defense to all claims for breach of K (whether or not they fall under the UCC)

· Is the K Unconscionable?

· Substantive? yes– asking to pay $1400 for a $300 fridge

· Procedural? Not here

· Surrounding Circumstances? yes– Welfare recipients, maybe partially illiterate, prob not easy to drive to Sears, besies prob didn’t have cash or credit to get it

· Discussion, can you get unconscionablity defense if you are rich?

· Sometimes.  Someone raised a claim that the paramount studios accounting system was unconscionable (though this case was never decided).  So in limited circumstances, the rich can raise this defense. 

· ELECTION OF REMEDIES

· Standard (for both legal and equitable claims)- Must show that

· Remedies you are seeking are inconsistent and

· Ex. In one case you affirm a K (for damages), and in the other you undue a K (for rescission)

· That there was an election

· Either by choosing a remedy, or by it being given to you

· Reliance by the D on the elected remedy? (a change in position by the D t show that he is relying on the election)

· If you have both above elements, you get defense against the inconsistent remedy

· Class example- Buy a house, but discover a mold problem that wasn’t disclosed.  Do you want damages to house (cost to fix problem) or Recission.  Can always ask for both up front, but at some point have to elect (because these are inconsistent)

· Head & Seeman v. Gregg

· D bought come from company P.  D said that she had equity in another home from which to pay the bill, but she really didn’t, so D breached the K. P asserted two causes of action – Rescission & Restitution (to undue the K and restore each side to original position, give home back to P and D get back $ spent already minus expenses) and Damages (money for the use of the home for 5 months).  Court orders restitution (orders her out of the house).  However, P wants damages.  

· Are the remedies Inconsistent? No.  They are not asking the court to affirm the K, rather they are just asking for damages for LOST USE!

· Election? Yes

· When they received rescission under the Sum J, that acted as an election

· Professor says, he would have found that there was no election of remedies because they are not inconsistent

· However, here, crt deemphasizes the theoretical inconsistency, and is instead concerned about double recovery. So, basically this court says that they can get damages by dong away with the election of remedies in there jdx.  A lot of jdx have done this, arguing that the real concern is double recover (and that here, getting house and damages are not double recovery).  However, for th test, we use election of remedies.  

· Altom v. Hawes

· H and W married, entered into separation agreement where W gets house and all the furniture.  H sells $1500 of furniture to Hawes so the crt awards $1500 in cash as part fo the settlement.  H never pays, so she files a suit seeking replevin against Hawes (to get furniture back) and $1500 damages. 

· Inconsistent? – Yes affirming the sale (damages), v. disaffirming it (replevin)

· Election? Yes, the court awarded damages as part fo the divorce settlement, so she elected damages.  

· Reliance?  D did not rely on the elected remedy.  Therefore, D cannot assert the defense of election of remedies  

· Can show election maybe if he resold the furniture or if he spend $ to fix up the furniture.  

· Roam v. Koop (Note Case)

· P requested damages for breach of K against the assets of D.  When P executed a security against his property, that acted as an election of remedy.  Obtaining the levy the P deprived D of the use o his property.  He pled multiple CoA but took action only for one of the, where he gained an advantage over the D.  However, this court viewed Election of Remedies as a form of estoppel, and like estoppel, you cannot raise it for the first time on Appeal.

· CONTEMPT

· Terms

· Contemptor – Someone who engages in contempt

· Contemptuous- Behaving badly in Court

· Contumacious Conduct- refusing to follow orders

· Civil

· General

· Purpose, to compensate a party

· Part of the initial lawsuit

· If contempt is later found invalid, then the contempt doesn’t stand

· Coercive

· It is imposed to coerce someone into obey 

· “you hold the keys to your own cell”

· Characterized by indeterminate fine or term of imprisonment (ex $100/day)

· Compensatory

· Compensate the other party for the wrongful disobedience 

· Prove damages with reasonable certainty

· Defenses: (question, is this for both coercive and compensatory?)

· Good Faith 

· Substantial Compliance

· Criminal

· General

· Purpose, a criminal sanction, to vindicate the power of the court, uphold its function

· Does not terminate with the compliance of a court order.  

· Completely different suit brought in the name of the US

· Must obey even if invalid unless – Clealry invalid /lack jdx / not served, or met with delay or frustration

· Direct – When the contemptuous behavior happens in the presence of the court, so no DP rights

· Direect Criminal Conduct may be punished summarily if:

· Judge Certifies he judge Saw or Heard the contemptuous conduct

· That it was committed in the actual presence of the court

· Order of contempt shall recite facts

· Signed by the judge

· Entered into the record

· Indirect  - outside the presence of the court, so get DP protections

· DP requirements

· Right to Counsel 

· Right to be advised of charges against you 

· Right to have a reasonable opportunity to meet those charges by defense or explanation

· Right to call witnesses

· Right to jury trial for serious contempt (over 6months)

· DP Exception

· Prove Beyond a Reasonable Doubt one of the following:

· (1) Misbehavior of any person in the crts presence or so near thereof as to obstruct the administration of justice

· (2) Misbehavior of any of its officers in their official transactions

· (3) Disobedience or resistance to its lawful writ, process, order, rule, decree, or command

· Walker v. City of Birmingham (Criminal Contempt)
· An ordinance required a permit to march, and the crt issued an injunction that said that they were enjoined from marching without a permit.  They march anyway.  The crt tells the protesters to show up and explain hy they shouldn’t be held in contempt.  They say that their 1stA rights have been violated (the injunction was vague/overbroad/etc).  

· The US Supreme Court says regardless of whether the injunction was constitutional, you have to obey! An injunction duly issued and served must be obeyed unil it is reversed

· So the protesters are sent to prison and are fined

· Here, it was not clearly invalid.  If you think an injunction is overborad, you have to go back to the courts and object.  SC says we have to assume they would have taken your objections seriously

· Supreme Court says that if the injunction can disobey if:

· is CLEARLY invalid

· if the court didn’t have jdx to issue the injunction

· if the the injunction wasn’t properly served

· Also, if SC suggest that if they had objected in court, but had been met with frustration and delay, then that might be reason to disobey.  However, here, there was only 2 days in between with the injunction was issued and the march, so prob not enough time to make this claim

· Crt doesn’t want people to decide for themselves what is constitutional.  Have to uphold the rule of law.  (Desegreation accomplished by orders, have to protect that)

· In re Stewart

· S called into jury duty.  Employer (Stewart) says something like, I’m not happy iwht it.  Judge tells S he has a message for his boss “doesn’t want any bad consequences arising from jury duty”  Assume S gave boss the message.  S returns to work, and has been transfered.  Judge hears about this, and arrest Stewart (employer) holds him in custody till afternoon.  Crt appoints a prosecuter, they have a discussion before the judge,  S testifies.  Judge finds him guilty of contempt, fines him, and orders him committed until he pays.  

· On Appeal, the court says that this was criminal contempt, so he was entitled to DP

· Criminal, because it was a separate action from the underlying case, and the purpose was to vindicate the authority fo the court.  

· Here, DP

· Right to Counsel – No, he was not told he had a right to a lawyer

· Right to be advised of charges against you – Met here

· Right to have a reasonable opportunity to meet those charges by defense or explanation – No, he did not have this here

· Right to call witnesses – No, he did not have this here

· Did they prove beyond a reasonable doubt one of the three requirements

· (1) Misbehavior in / near crt – No, he as no where near the court.  Arguable if S didn’t show up to crt so had hung jury, but even that seems unlikely

· (2) Misbehavior of officer of the crt (i.e. attorneys)- No, Stewart is not an officer of the crt

· (3) Disobey lawful writ, order? Judge says no, but, not proven beyond reasonable doubt (some issue as to whether Boss was told) and besides, not a real crt order (too informal)

· Ex. Parte Daniels

· D was held in direct criminal contempt.  Contempt arose when P was appearing pro se, the judge ordered out fo the courtroom, to obtain counsel.  When she refused to leave, bailiff escorted her out.  At the doorway, D allegedly assaulted the master of the crt.  

· She was brought back in for summary contempt proceedings (all you get for direct contempt cases).  No DP needed in Direct Contempt bc the judge himself was a witness / and it maintains the integrity of a court proceeding

· Issue, was this really direct contempt?

· It was in the back fo the court room as she was leaving

· Judge didn’t see all the events, he needed testimony before made decision

· However in the presence of the crt does not nec mean in the immediate presence of trial judge, rather means presence crt or any constituent parts (jury/jury room) ex. Case corridor was in the presence

· Therefore, in the hallway is stil in the presence of the judge (policy maintain order)

· Next case reaches diff result.  

· Prof Notes

· One of the quickest way to get thrown off bench is to abuse contempt power

· Matter of Contempt of Greenburg (approach adopted for class)(My Case, get notes from Michael!!)

· D was convicted in a summary proceeding of direct criminal contempt

· D was the attorney in a case, held in contempt after objecting to misstating the opening statement. Asked for a ruling on his objection several times, never received one.  

· At issue, was whether the judge certified that he saw/heard the contemptuous conduct

· Here, D says that the judge never certified that he saw or heard

· P says of course he saw, but it is far from clear.  

· Besides doesn’t matter, have to certify it is an important safeguard, and provides the basis for appealate review

· Also, court says that the lawyers conduct was not sufficient for finding contempt

· Crim contempt only for exceptional circumstances where there in an immediate threat to judicial process, not overzealous advocacy.  

· If line btwn zeolous advocacy and contempt, all doubts resolved for advocacy

· Besides, he was entitled to ruling on his objection on the record

· People v. Higgins (note case)

· Deputy Sherriff and a juror having sex, interrupted jury deliberations.  

· Under Daniels this would be direct contempt, under Greenburg (the standard we follow) it probably is not direct contempt

· US v. United Mine Workers of America

· After a long history of siding with employers, the Norris-LaGuardia Act made it illegal for federal judge to enjoin a strike.  Here, in this case, there was a TRO against a coal miner’s strike.  However, it did not violate the act because the government was not an employer for purposes of the act (it is had been a private employer, the TRO would have been invalid)
· They went on strike anyway.  They were held for both criminal and civil contempt. Crt said even if the orginal order was invalid – the criminal contempt would stand 

· The crt can preserve an order (the TRO) while they determine their authority.  

· Violations punishable by Criminal Contempt

· However, if the injunction was erroneous, the Civil Contempt would not stand

· Civil Contempt is jut about giving remedial relief, and there is no need for remedy if the underling order is later found to be invalid (because you were never entitled to the remedy in the first place)

· Note, civil contempt fine $ can go to gov, doesn’t have to be to the other party

· Time Share v. Schmidt (Compensatory Civil Contempt)

· Dispute over computer software, Q whether he bought the software, or whether he had just bought license to use software.  P request replevin, so crt orders that P have access to Ds computer for a file save. When P comes over to do the file save, gets there at 12, waits around until 5, during which time someone deleted info.  

· Judge enters a compensatory civil contempt order against D (no coercive bc files already deleted)

· Sanction was imposed not to punish, but to compensate the other side for the wrongful conduct.  (trial crt awards attorney fees and damages)

· Atty fees, fees in pursuing the contempt order (reasonable and caused by D

· Damages? – Appellate Crt reversed damages award because they are too speculative 

· Have to prove damages with REASONABLE CERTAINTY!!

· Lawyer should argue- time sending employee over, time to recreate the software, since destroy may have to hire experts at trial

· Also when destroy evidence, may get evidentiary presumptions

· US v. Darwin Construction (Coercive Civil)

· Order for Construction Co to comply with IRS summons, for everyday they don’t comply, they get assessed a $5000 fine to go to the gov. (Coercive Civil Contempt). They finally fully comply days after deadline.  D claims the fines are not coercive, but punitive.  

· What makes this civil (not criminal)


· Trying to enforce compliance in the future, and the fine is based on how long it takes for you to comply.  Crim is to punish for failure to do something in the past, and the fine is fixed. 

· Defenses, Good Faith? Substantial Compliance?

· D says that all the records were disorganized, mislabled (which may be an excuse in some situations). However, here, they knew a long time before what documents were wanted, and made no effort to get them (so this fails)

· No good faith D, (for same reason)

· Class Note, if on appeal decide that the doc were protected by priv, get $ bck bc civil 

· SPECIAL ISSUES IN EQUITY

· Congress Balancing the Equities (for Injunctions)

· Generally

· Look at the Purpose of the statute and decide whether, given this purpose, would congress want the injunction to be automatic, or do they want the crts to balance the equities

· Tennessee Valley Authority v. Hill

· TVA is a public corporation, owned by the gov, created during the depression to create jobs.  They started to build a dam in 1967 (with congress putting up 80 million dollars).  When they were 80% done with the dam, they discovered a new specifies of fish.  This was a critical habitat for the fish, which was put on the endangered species list.  P seeking to enjoin the completion of the dam.  Lower crt said it would be in violation of the Endangered Species Act to complete the dam.  Lower crt weighed the equities and said no injunction (too much money spent, almost done, congress gave more $ after found fish)

· SC reviews

·   
Yes violation, the statute was very clear

· Remedy

· Adequate legal remedy? No (all the fish would die!)

· Irreparable (great) harm? Yes (all fish dead)

· Balance

· Loose species v. $ spent, jobs, electricity, flood control, recreation.  (like this dam wins)

· However, here, the leg intent was clear.  Congress already took the job to balance the equities – and they have spoken

· The language is so clear (said “shall issue an injunction”), so the injunction is automatic

· c.f. Northern Cheyenne Case

· Secretary of the Interior leased land next to reservation for coal mining.  Cheyene sued to enjoin the leases claiming it was in violation of the National environmental protection act 

· Purpose- for business to take place with minimum damage to environment, so they required an environmental impact report, then requires business to minimize the impact

· Crt found that with this purpose, it sounds like Congress meant for Crts to do the balancing.  The statute would allow some mining, it is not an absolute standard like in TVA.

· Enjoining Speech

· Standard

· Balance the need for the prior restraint against the 1stA (1stA rights weigh very strongly)

· Will need to be very narrowly tailored to withstand constitutional scrunity

· Willing v. Mazzocone

· D represented by attorney, who used $150 to pay an expert witness.  They won the case.  P thinks that attorney took $25 of that fee for himself.  She got all upset and started protecting in public areas, carrying cowbell, wore a sign sayin the attorney sold her out.  Attry wants an injunction, which was graned by trial crt and narrowe on appeal

· Pa SC says injunction not appropriate

· Adequate remedy at law? 

· Damage, No, hard to calculate (lost buinsess hard to show, law innately has high/low volume swings).  Also recurrent invasion (and thus multiplicity problem, and she is indigent

· Despite the inadequate remedy at law, the crt says no injunction bc of her 1st A rights to free speech!!

· Prof says that we can consider 1stA issues in balancing with 1stA rights weighing VERY STRONGLY against injunction

· Must be narrow

· Crt upheld a prior restraint where there was a 30ft buffer zone and noise volume restriction (not ok- the floating zone)

· Kobe Byrant rape trial crt issued a gag order on the newspapers.  Crt said that this prior restraint was constitutional because the importance fo protecting her sexual history under the rape shield laws weighs more heavily than the newspapers right to publish

· Right to Privacy

· Mabe v. Galveston

· D owned a gift shop on the pier where people keep coming in and asking to use the bathroom (bc there are no public restrooms).  D gets tired on this, tries to get city counsel to listen, but doesn’t work.  So he distributes pamphlets apologizing for the lack of bathrooms, the contact info (home phone#) of the counsel men.  The counsel men start receiving phone calls day and night – they bring a claim for invasion of privacy, seeking an injunction against distribution of the pamphlets.  

· Is this invasion of privacy? Info is already public (in phone book) D says injunction is a prior restraint.  

· Injunction

· Inadequate remedy? – probably (how would you calculate damages?) Continuing invasion, etc

· Balance?

· This is a prior restraint! 1stA v. Right to privacy (could argue that they are public officials here, so lessens this) (also, I think you can argue that the phone #s were in the public domain already

· Public interest is the deciding factor for this court.  

· These pamphlets have a direct relation of the public interest.  The lack of bathrooms is a public issue.  So when you put this in the balance, the public nature of this outweighs the right to privacy

· Class Hypo

· What if someone puts an ad in the paper that says “to see the sexy wife, go to this address”  and then all kinds of weirdos start showing up.  

· Balance here, there is NO public interest in this information, therefore we could definitely get an injunction in this case

· Class Hypo

· If the flyer advocated that they call in the middle of the night, the injunction would probably be granted (only narrowly, to say cant advocate calling in middle of night)

· If the purpose of the speech is only to harass someone, then we can also get an injunction (even if it is a matter of public interest).  

· Here, in this example, maybe purpose wasn’t SOLEY to harass… but there is a continuum

· Enjoining Litigation

· Standard

· Baseless, vexatious, repetitive

· The lawsuits are repetitive

· The purpose of the suits is to harass

· The suit is just to relitigate something that has already been resolved

·  Pavilonis v. King

· P suing people in Boston School with a very vague complaint (wasn’t clear what it was about, couldn’t draft answer bc so vague) She filed 5 suits against the same people.  Magistrate issued (D.C. approved) an injunction against her filing more suits w/o permission of the crt.  

· Issue, when can a judge enjoin litigation

· Baseless, vexatious, repetitive?

· Baseless?- it I hard to tell what the complaint is, so it is not clear.  Generally, if you cant tell the complaint, it is prob baseless

· Repetitive? – Definitely, she is filing same thing 5x

· Vexatious? Probably, she is filing against the same people over and over, so the effect is probably vexatious and irritating

· Purpose to harass? Prob no, it doesn’t look like she is trying to harass on purpose, she just doesn’t know what she is doing

· Reopen closed case? Maybe.  If the crts have already ordered the schools to deseg, and if that is what the case is about.  We don’t have enough facts

· Crt decides to allow the injunction.  But it is a CLOSE CASE!  

· She didn’t know! That helps her a lot (but review for abuse of discretion, and there was none here).  Besides, she can still bring cases, but just need approval of the crt

· Prof Note Case – people in CA added to Vexatious litigant list

· Guy brought 82 different cases against – everyone.  Prof, clear case!  Only defenses is that he brought each suit against diff people

· Note also, an attorney bringing suits, that doesn’t count- bc he si not bringing 82 suits on his own behalf!

· DAMAGES

· Contract Damages (Legal remedy for breach of contract)

· Preliminary Maters

· Show that there was a K

· Exception, Quasi-K (Implied in Law)

· Have to show that you are entitled to remedy (instead of it being automatic)

· Classic Example, Injured, Dr. come by and helps you, under the situation law will imply a K

· c.f. implied in fact (real K), find a K based on the conduct of the parties (even if it wasn’t expressed in words) like go to restaurant and order food

· Show entitled to Remedy – Unjust enrichment

· P conferred a benefit on D

· D would be unjustly enriched  if he retained that benefit

· Remedy, Legal Restitution (like quantum meruit) 

· That there was a breach (or anticipatory repudiation) of that K

· Remedy (Legal, Damages or Equitable, specific performance)

· Damages 

· Contract damages 

· Expectation damages

· Put P position that P would’ve been if the contract had been fully performed (so you get things like profit etc) Best case scenario for P
· Prove with reasonable Certainty
· (1)“loss in value” to P of Ds performance, plus

· Loss in value 

· Cost to Complete

· How much would it cost for someone to come in and do it right

· Usual remedy unless it is clearly disproportionate to reduction in value to P (usu. $ but leaves open possibility of other stuff like use & enjoyment) 

· Unofficial Stuff (back of mind)

· In close calls, in the back of mind, consider whether the person will actually take the $ to fix it

· Some crts say that if the D was acting in bad faith, they are going to give the cost to complete (even if it is punitive) – Most crts don’t though

· Reduction in Value

· Get an appraiser to tell you the reduction

· Except, “special situations, personal reasons (where P will finish job regardless fo award in damage (wheelchair/kitchen case where reduction value =0

· (2)any other loss, including incidental or consequential loss caused by the breach, less

· (3)any cost or other loss that P has avoided by not having to perform – Burden on D to show with reasonable certainty
· Tort damages (goal:  to put P back in position that  P was in b/f contract was made)

· Reliance - compensation for injury in reliance of contract

· Measured by out of pocket expenses to a 3rd party because you relied on K you made with D

· Don’t give you profit

· Typically capped at the K amount

· Restitution- Unjust Enrichment- Give back benefit conferred to D (that D did not pay for).  

· Available for both a real K 

· if there is a material breach of a K, can request restitution.

· For Rescission/ Restitution cannot Accept Goods (see Daniels v. Yazoo)

· Must not destroy benefit conferred to get restitution 

· Or Quasi-K (see above)
· Hypo

· K to build a house for 100K.  The buyer breaches. The contrator has already spent 90K in materials.  If he gets expectation damages, he gets 100K, but if he just gets reliance damages, he will just et 90K

· Prof In Class Case

· Girl invited to prom but was stood up after she bought her dress.  She sued for breach of K.  Assuming there is a breach, what damages?

· Expectation?  How could you put her in just as good of a position

· Reliance? She paid a Third Party for the dress out of pocket, so she recovered that!

· Hypo- Jacuzzi

· What if K for Jacuzzi, cost to complete 9K, it raises prop value 10K (only get 9, because that is what you bargained for.  Duty to mitigate

· What if cost to complete 15K, raises prop value 10K?  Clearly disproportionate?  On the broder, crts will go both ways

· Prof In Class Case

· P built dreamhouse, had to be a riht angle so air would blow through.  Construction crew messed up, put it facing the wrong way.  What is the loss in value?

· Cost to complete? – tear down house and do it over

· Reduction in Value, not that much at all monetary wise, but P really really wanted his dream home!

· Crt just awarded reduction in value, because it was such a different

· Pro in Class Case

· K to fix kitchen for someone in a wheelchair (lower cabinets, special doors) Contractor didn’t really make it accessible.  Sued for breach

· Cost to complete, v. high, bc have to tear everything out and redo

· Reduction in Value- 0 (because most people don’t want lower cabinets).  Sympathetic case, great situation to argue that the cost to the P herself is very high

· East Lake Construction Co. v. Hess

· P was building a condo for H.  P sued to recover the amount owed on the K and H countersued alleging damages for breach of K (construction defects).  The trial court found for H.  There were a bunch of defects, but the main one was a defect in the cabinets

· The K called for high quality ($9k) cabinets, but P installed cheap cabs ($4K) – thus breaching the K 

· Damages?

· Expectation are the cabinets that he K’d for (crt will not give SP, but rather $ to put him in as good of a position)

· (1)Loss in value + (2)Any other loss (incidental or consequential) – (3) any loss avoided

· Loss in Value? 

· Cost to complete (cost to have someone come in and finish) 

· 9K for the cabinets (+) labor for to remove 1K (-) value of cab. installed if resell (2k)= 8k for cost to complete

· Reduction in Value (appraiser calculate how much it is worth) 

· Maybe 5K (just a gusess, maybe higher or lower.  Kitchen improvements often raise value more)

· Clearly disproportionate?  Here remanded

· (using our fictional #s) 8:5 is a close call.  Even if D gets the 8K, he prob won’t put in the cabinets.  Crts are not supposed to consider this, but is it something that is clearly in the back of their minds (ad therefore it should be in our minds too)

· Gruber v. S-M news Company

· P had a K to make 90,000 christmas cards and et them shipped out by Oct.  D had the exclusive right to sell the cards.  D was going to pay P for every box that sold, and he was supposed to promote them.  (there was never a promise to sell a certain number, jst to use reasonable diligence) CL K law says that this is a valid K (to have one side promise to act in good faith).  Breach, did not use best efforts to sell

· Damages

· Expectation Damages?  How do we know how many boxes would have sold? (P says all, but we have no way to know that, must prove with a REASONABLE CERTAINTY)

· Restitution?  No benefit conferred (maybe if D had all the boxes of cards he could return them)

· Reliance? Out of pocket expenses paid (labor / supplies)

· D wants the damages reduced by cost avoided (argues that they never would have sold all the cards, and would have lost $ anyway)

· Burden on the D to show this w/ reasonable certainty

· Since D couldn’t do that, too bad

· 
Campbell v. Tennessee

· P to make micro films for the library, but the guy who ordered them had no authority to do so.  Under the K, P was to get 30K.  He made the microfilm, sent it to the library, where they were on the shelves for 2 months.  The journals were destroyed after microfilm made.  After 3 months, someone discoveres them and sends them back.  Library is refusing to pay.  Breach of K?

· Employee didn’t have authority to make the K (he didn’t have the capacity to make a K.  If private party, claim estoppel (apparent authority) but gov, cannot claim estoppel.  So there was no valid K, thus no breach of K

· Quasi-K (Implied in Law), entitled to remedy by showing unjudt enrichment

· P conferred a benefit on D- Film on shelves for 2 months, which D would be unjustly enriched if didnt pay

· Jury awarded 30K

· Majority says, what matters is not how often they were used, but rather that they were available for use

· Dissent, no benefit bc original journals destroyed

· Remedy is Quantum Meruit, 

· Value of benefit to D or (if too difficult to calculate) 

· Here, it is way to hard to tell the benefit to D (what is the value to having books on shelf in library?)

· FMV

· This is up to jury (and here the jury ignored expert testimony saying it was only 10K, and awarded 30K

· SALE OF GOODS

· Buyers Remedies

· No Delivery or Reject Acceptance (2-711)

· (1)Recover price that has already been paid and

· (a)Cover (2-712) Buyer may cover by making in good faith and without unreasonable delay any reasonable purchase to cover.  

Recover against the breaching party:

· the difference between the K price and the cover and

· incidental/consequential damages

· less any thing saved b/c of the breach

Or

· (b) Damages for non-delivery or repudiation =  

· market price at time learn of breach (-) Kprice (less $ saved)

or

· (2) SP - Where seller fails to deliver / repudiates Buyer may:

· (a) if the goods have been identified he may recover them

· (b) get SP or replevn 

· Remember UCC SP standard (unique or special circ)

· Accepted Goods:  2-714 

· (2) Breach of Warranty

· difference at the time of acceptance 

· between value of goods as promised and the value of goods as received plus

· Must give timely notice of the breach!

· (3) Incidental and Consequential damages

· Incidental Damages-(Damages Dealing With the Breach) 

· commercially reasonable charges or expenses incurred in stopping delivery, transportation, care and custody, return, or resale of goods after the breach 

· Consequential Damages (2-715) (extra damages above and beyond the normal, do not arise within the scope of the immediate buyer/seller transaction, but rahter stem from losse incurred by the non-breaching party in its dealings, often with 3rdP)  Consequential damages include 

· (a) any loss resulting from particular needs which 

· at the time of contracting 
· the seller had reason to know
· which could not reasonably be prevented or covered AND

· (b) injury to person or property proximately resulting from any breach of warranty

·  (example, from K with 3rdP, lost profits, lost  use)

· Wilson v. Hayes

· K for 600,000 used bricks for a penny each.  P gets 400,000 but the other bricks aren’t delivered.  Market price has gone up to 5cents/brick

· UCC 2-711(1) 

· He can recover price he has already pre-paid (restitution) and

· Cover- if he went out and bought bricks at 6 cents per brick, he could recover the 1 cent differences (here though buyer did not cover) or

· Damages for non delivery (market price 5 cents (-) K price 1 cent = 4 cents per brick times 200,000 bricks = 8,000.  

· Therefore total, he gets $2000 originally paid plus $8000 = $10,000

· Gerwin v. Southeastern Cal. Ass’n of Seventh Day Adventists

· G bought bar and restaurant equipment  from 7th Day Adventists, but the church doesn’t deliver.    G sued for breach of K (wants SP and Consequential Damages).  G did not pay in advance, nor did he cover

· UCC 2-711(2) – SP?  Must be unique and here the barstools were used, and therefore not economically interchangeable.  Therefore here, the lower crt gave SP.  

· Consequential Damages (P claims Loss rent they were planning on receiving from a 3rdP)  Are they entitled to these consequential damages (2-715)

· Did the sellers (D) know that G planned to make the space into a restaurant and rent it out?

· No.  The P used an agent at the time of contracting.  Therefore, for  this reason alone, they are not entitled to consequential damages

· If, arguendo they did know, how could these losses been prevented by cover?

· Could go out and buy other bar equipment.  However, here there was testimony that it would be really expensive or hard (in fact, we can see just from the fact that the crt awarded SP that it prob would have been hard to cover).   

· Cover is basically like mitigation.  Like mitigation, the crt only requires reasonable efforts (not spending $ don’t have)

· Regardless, P would have to prove damages with a reasonable certainty. And with a new business can’t determine profits.  

· There is no per se “new business rule” = no damages BUT we are going to make you prove your case

· Cannon v. Yankee

· Restaurant owner buys canned peas and serves them to his customers.  Customer freaks out.  Owner tries to refund $ but a bunch of people get up and walk out.  He loosing lots of business even though he increases hours etc. P claims breach of warranty  (that they are good for the particular use of serving / implied warran that they are peas w/ nothing in them).  Warranty prob breached.  Can he get damages?

· 2-714(2) –value of good as promised (-) value of goods as accepted (ex $1 for good can ( - ) $0 for can as delivered. So he gets $1 general damages

· Consequential?

· Sure, the seller knew e would use them for a restaurant

· To get consequential, they must be proximately caused by the breach. (2-715(b))  Here the court says this isn’t proven.  In fact it seems that the harm is not caused by the worm, but by the customer freaking out.  (Customer is an intervening cause, break in the chain)

· c.f. cited case where did allow damages, there a bunch of people got sick (so it was the bad food causing all the ill-will)

· Aries v. Palmer Johnson

· P ordered a yatch, specifying exactly what he wanted in the boat, and specificyign a time fore delivery..  He wanted to use it in the fall/summer of 83, but he didn’t receive it until 5 months later in Nov.  (clear breach (cant argue substantial performance, it was just too late).  Moreover, even after got it, it was docked for repairs most the time.

· Ordinary Damages – difference between good as warranted and as is (but he fixed it, so there are no warranted damages)

· Here, the issue is loss use!

· Consequential damages for loss of use (2-715)

· Loss for particular needs that the seller knew about?

· Seller here, knew that time was important bc he wanted to attend event and wouldn be able to use event after summer

· How do we measure consequential loss use? Cost to rent a similar boat (as determined by jury).  Only gets loss use for the days he would have used the boat

· Should P have covered?

· Doesn’t matter here, the damages would have been the same regardless (damages could not have been prevented by cover).  Either he pockets money for lost use (based on rent) or he rents another boat and recovers that.  Same $

· Note, sit, where should cover.  Ex. If yatching co. that takes tourist out. And he is claiming lost profits.  (of course no need to cover if that will make you loose $)

· SELLERS REMEDIES

· (2-703) Buyer wrongfully rejects or revokes acceptance or fails to make payment

· (a)Withhold delivery 

· (b)Stop delivery 

· (d)Resell and recover damages

· (2-706) Seller may resell, and if done in a commercially reasonable way, may recover:

·  difference between resell price and K price 

· Incidental Damages (No Consequential!)

· Less Expenses saved

· Private sale, must give buyer reasonable notice

· Public Sale, must be in usual place/market for sale of its kind.   Unless perishable must give buyer notice

· But not lost volume seller!!  

· Capacity to fill both orders?

· (e)Recover damages for non-acceptance (2-708) or in a proper case the price (2-709)

· 2-708(1)  Non acceptance or  Rejection (Repudiation)

· Difference between the market price (at time/place of tender) and the unpaid K price 

· Only if a market and 

· legal obligation to enter market 

· Incidental (No Consequential for Sellers!)

· Less expenses

· 2-708(2) If above is inadequate to put in as good of a position, damages are:

· (1)Profit which P would have made

· (2) Overhead 

· (fixed costs essential to performance that continue even if K halted)

· (3) Incidental

· (4) Allowance for Cost reasonably Incurred 

· (variable costs incurred in reliance on the K ex. Labor / materials.  Not reasonable incurred if could have covered, but didn’t)

· (5) Less payments or proceeds from resale

· 2-709 Seller can recover Full Price (and incidental) price of goods accepted if Buyer doesn’t pay when due

· (f) cancel

· Sprague v. Sumintomo

· This case involved the cancellation of a log purchasing K.  The K price was 197K and they resold the logs for 145K (so recovery would be 52K)

· However, for a private sale, you have to give the buyer reasonable notice, which they didn’t do (So they cant get the price diff)

· However, under 2-703(e) they can recover damages for non-acceptance (difference between the Market price at time for tender and the K price) and used resell price as evidence of market price

· Note also received incidental

· National Controls v. Commodore 

· P makes electronic weighing devices, D buys scales.  K for 900 scales, D only accepts 50.  P resold to someone else. Assume that:

· K price = 100 

· Resale = 95

· Mrk = 96

· Cost = 90

· Profit = 10

· Buyer breaches, first calculate diff between K and market ($4) (2-708(1)) or K and resell ($5) (2-708(3).  We allow them to collect more bc want to encourage resale 

· Then consider if better to go with 2-708(2) to get lost profits.  

· Lost Volume? -  Would they have ever sold the items anyway?  If hadnt breached, would seller have had profit for two sales? (so don’t count as a resale?)  Were they operating at full capacity? (no, here only 40%).  So they wer lost volume seller!  

· Therefore seller gets 10 (lost profits)

· Neumiller Farms v. Cornett

· P raises potatoes entered K with D to sell 10 loads of potatoes for $4/weight.  The market went down to $2/weight.  D refused to accept delivery – P didn’t sell.  

· (2-708(1) K (-) Market Price = $2

· P wants 2-708(2) (says need them to get benefit of bargain)

· To get 2-708(1) must be a market and seller must have legal obligation to enter market (no legal obligation to ruin the market for the rest of your goods)

· Crt- there is a weak market for potatoes.  P shouldn’t have to sell the breached loads first and thus driving down the price for his other potatoes.   

· Therefore P will get the full value fo the K.  

· Profits and Cost Reasonable incurred (Labor/ Supplies).  Reasonably incurred because no obligation to cover them by resale. 2-708(2)

· Daniels v. Yazoo

· P entered K with D to sell grass catcher bags for 20k.  P delivered some, but many were defective.  D sent a bag back, P said this has tire marks on it (blame D for breaking bag).  P claims they didn’t have notice of larger problem.  After D keeps accepting.  D the cancels b/c breach

· P asked for 2-709.  He was asking for price due on the K for goos accepted.  

· D says never accepted, and they should rescind (he sends bags back, and gets any $ pd back)

· Crt- D accepted bags because

· he had knowledge of non-conformity, yet indicated that would try to sell/ anticipate new delivery

· Can D get a buyers remedy and recover for Breach of Warranty?

· No, once you accept goods, obligation to give timely notice that there is a breach.  If you don’t, barred from remedies

· Sending back the one bag was not notice, bc tons of damaged bags, but only set one w/o explanation

· LAND SALE K  (CL not UCC)

· Common Law Damages Breach of Sale

· Difference between K price and Market Price plus incidental and consequential

· Liquidated Damages

· At the Time K Made:

· Damages uncertain or difficult to prove

· Liquidated damages intended to be fair compensation  for breach

· Not intended to be a penalty (in theory, but in reality not that strict)

· Amount must beat a reasonable relationship to the anticipated damages

· Not enforceable if can show at time of the breach, the seller suffered no damages (unjust enrichment)

· Not an exclusive remedy, can still get equitable remedies like SP (unless K says otherwise)

· Southeastern Land Fund

· Buyer for land gave seller 5K and then a promissory note for 45K as deposit.  Before the close, the buyer defaults (breaches the K).  What are the seller’s damages.  

· Damages, difference between market price and K price and maybe cost of finding another buyer (incidental) 

· Question is, what was this 50K

· Options: liquidated damages, prepayment of actual damages, partial payment of purchase price (if awarded SP)

· Was this $ liquidated damages? No

· K said it was partial liquidated damages (which suggest that you can get something else

· And, the K reserved right to go after legal and equitable damages

· This is all contrary to the point of liquidated damages

· Crt says this $ is Prepayment of actual damages

· So Buyers get $ back (unless sellers get SP or show actual damages)

· Vines v. Orchard Hills

· Buyer purchases condo and puts a 8k deposit down.  Then Buyer gets transferred to work in another city, so he wants his 8k back.  This a clear breach of K.  Under the form K, the 8k was liquidated damages.  However, the market went up a lot 

· Breaching party needs a CoA to try to get a remedy (of keeping the $)- So here, he claims unjust enrichment

· Breaching party Remedy, he can sue for restitution if he can show that the other side would be unjustly enriched

· Unjust enrichment here? (Remanded)
· Must show that the damages incurred b/c of breach are less than the money received.  Burden is on the P.  Remember of course hat the liquidated damages were supposed to bear a reasonable relation to expected damages, and damages include stuff like brokers fees etc.  Measure at TIME OF BREACH!! 
· **Rule for Class – If at the time of breach the purchaser can offer evidence that the injured party suffered no damages at all (because perhaps the market has gone up so much), then we will find unjust enrichment
· Liquidated Damages enforceable?
· Time K made, damages uncertain? Land is notoriously unstable (don’t know if value up or down) – in unstable markets, thi is always met
· Intended as fair compensation? Here, $ was 10% of purchase price- crt says this is presumptively valid
· Reasonable relation to damages (similar to above) – yes
· Get out of K by showing Fraud? Not here
· Donovan v. Bachstadt
· P buy a house but there is a deficient title so they couldn’t get it (it couldn’t be coveyed).  This is was a breach of K by the sellers (the fact that they didn’t end up having good title it not an excuse)
· What kind of damages can Buyers get
· Buyer wants interest rate difference (because interest rates have gone up), deposit, and money for survey/ title search

· English Rule, if the seller, in good faith, cannot convey good title, you cannot recover the diff. between K and market
· Under this rule get restitution (despoit) and reliance (expenses incurred)
·  No expectation (So cant recover difference if market goes up)
· American Rule – No good faith exception
· Get Expectation (K (-) Market) , Restitution (deposit) , and Reliance (expenses incurred)

· This includes the requested interest rate difference!! Need it to get the benefit of your bargain

· Stratton v. Tejani

· P wants to purchase a house, but on the day escrow was set to close, it doesn’t.  P sues for unlawful detainer and gets SP and incidental damages.  SP we adjust the equities, and don’t care who breached.  Between Escrow date and SP date:

· Buyer has lost

·  use of the property (includes the rent of another property).  Interet rate difference?

· Lost Use Award- rental value of the home (x) Number of months

· Seller has lost

· Use of $ Money for that time 

· lost interest on the purchase price.  Ex- purchase price 100.000 (x) 10% 

· However, here the seller breached.  Therefore can get Interest Rates as well

· Interest Rate? – only given to the buyer if the seller breached!!

· Say that there is a 1% interest increase.  How long will they be in the house.  Average is only 7 yrs.  Can present evidence that will be there longer.  Remanded to determine this

· TORT DAMAGES

· Injury to Personal Property

· Commercial Goods:  ( c.f.  Hewlitt)

· Damages  (CA 3903j)

· Reduction in Value or Reasonable Cost to Repair (whichever is less) (so reduction in value basically acts as cap)

· If cannot be completely repaired, 

· damages are the difference between the value before the harm and after repairs are made

· If totally destroyed - FMV

· Get Loss Use (for time to repair or replace) on Top Of Any Cap!

· Fluctuating Good

· Highest point between time of conversion until reasonable period of time after learning of the conversion. 

· Reasonable time? Depends on the good, enough time to buy replacement 

· Non-Commerical (non-commercial goods) (photos, clothes, manuscript)

· Actual Value 

· Consider: (Testimony what worth, replacement cost to buy new, FMV at second hand store, how long have it, wear and tear, condition, original price) 

· Sentimental Value

· Class rule – NO!!  Don’t consider it ever

· Some cases have considered sentimental value (measured with an RP standard) as part of the actual value calculus for thing like wedding dresses 

· Hewlett v. Barge Bertie

· One boat hit another boat, sustaining a dent but it could still float.  The boat to start off with was pretty shitty.  The lower crt gave only nomial damages becaue the dent didn’t drop the value of the boat.  On Appeal, court awarded cost to repair!

· Partial Destruction – cost to fix is 3000 (total value is about 5,600). 

· Dissent, why should we give him the $ when we know he isn’t going to fix it.  

· Risk of applying alterative rule w/ damage capped at reduction in value.  When people, ex have new car get a dent – wont reduce value much but v. expensive to fix.  (This is a “as between… Nock argument”

· Roxas v. Marcos

· D director of the Phillipnes, and was kicked out by revolution.  While D is in power, P discovers Gold Buddha and 24  gold bars>  Gov got a warrant and seized all the loot.  Under the Philipine law, the gov was entitled to 1/3 – but the government (headed by D) Wanted all of the $.  Years later, D is out of power, living in Hawaii.  P brings suit against D for Conversion (tort of theft, covert someones prop into your own)

· Damages?

· Traditionally the FMV at the time of conversion.  (jury awarded 1.4 million).  (note, originally jury awarded 22 billion for entire tunnel, but this was speculative, so overturned)

· What do you do for a good that flucates a lot

· Highest point between time of conversion until reasonable period of time after learning of the conversion.  

· Here, reasonable time = date which an investor with adequate funds would have come along

· Lane v. Oil Delivery 

· Fire in the home, lost personal property.  They were suing the Oil Co for the fire.  What should the damages be for the personal property (clothing  / household furniture).  FMV would be under compensation (because you wudl just get at flea market)

· Actual Value – Actual Value to owner, objective test

· Damages must be proves with enouh certainty, 

· Consider variety of factors (condition, original price, wear and tear, etc.) No sentitmental

· Landers v. Municipality of Anchorage

· P growing weed, police search home and in the process seize photos and videos.  P convicted, photos tossed (police are supposed to care for your stuff so tort for negligent bailment)

· P wanted sentimental value (argued that you should at least consider sentimental value as a factor)

· Crt only awards actual value (cost of video tapes – cost of film)

· Prof suggestion (not used in case!) for determining actual value- maybe we should consider cost of replacement as part of the calculus (how much would it cost to go to italy and shoot those family photos again)

· Taliferro v. Augie

· P was arrested and at the time had a bag with a manuscript in it about how blacks were oppressed.  He didn’t have any other copy. (It was lost/destroyed in arrest process)  He bring a 1983 claim and the jury awards 47k (as compensation for the lost manuscript)

· Jury awarded amount based on closing argument where P requested 50k out of nowhere. Problem is – closing is not evidence!  

· Need Actual Value evidence - they could have presented evidence about how long it takes to make a manuscript, materials, time to reproduce it, market value, $ pd to ghost writer.  Just need some real basis.  

· Here, Posner granted remittitur-  we will give you 25k, if you can prove more damage, feel free to take it back to trial  

· Long v. McAllister

·  A wagon crashes into a car, destroying it.  The insurance co offers 1200.  P gets an attorney (then the insurance offers 1300, but remember attorneys fees being taken out of this).  Lawyer sues for both FMV and Lost Use. Crt adopts new rules allowing Lost Use!  (See above for rule we apply)

· REAL PROPERTY

· Permanent Injury (Injury is fixed, property will always remain subject to it)

· Prelim Matters

· CoA accures when the injury becomes permanent

· Includes things like burnt buildings / cut trees!!

· SoL 2 years

· Damages (CA 3903f)

· Reduction in Value to Property OR

· Cost to Repair (if Feasible, i.e. if you can replant walnut trees or something)

· If there is evidence of both, the get the lesser of the two amount (so basically, reduction in value is the cap)
· DO NOT  get Lost Use

· Temporary

· Preliminary Matters 

· Long Series of Events giving rise to the injury

· Can become a permanent injury if irreversible

· Injury can be abated / reduced 

· SoL accures every time you are affected (qi.e. every weekend long parties, accrs wkly)

· SoL bars you from recovering for injury beyond 2 yrs old

· Can get damages up until judgment date

· Damages

· Reasonable Cost of Repairing the Property 

· On Top of This, we can get Lost Use 

· Lost Use, can be measure by lost rental value or as in case, lost crop value
· For time covered by suit (I believe until judgment??)

· Damages Capped at Reduction in Value– but Lost Use is Outside Cap

· So can still get money for Crop Damage!

· Cap Won’t Apply When: Personal Use

· P has a genuine desire to repair for personal reasons (meaning any non-commercial reason) and

· The cost to repair is reasonable given the damage of the property (reduction in value) and the value after repair (total value of prop)

· Miller v. Cudahy

· P owned a farm, D was a salt mining company.  There was an aquafir that ran past the salt mine through the farm.  The water was too salty and all the corn died.  Now they have to grow cheap crops.  P sues.  

· D claims it is an Permanent injury to the land, so the SoL has run (over 2 yrs)

· Crt however finds that it is a temporary injury, because if the salt co stops, the problem will eventually go away.  (c.f. Boomer.  However Boomer was highly criticized) 

· Temporary Damages. Usual measure Cost to Repair (or Lost Use) or Diminution in rental value.  

· Here, can’t really award cost to repair, so the court gives lost use

· Crt awards lost value of use (3 million).  This is the cost difference of the crops grown   

· Crt says Value of Use is difference than Rental Value.  Though they COULD have awarded rental value, they chose not to. 

· Here, the court rejected a FMV before injury cap (but for class, we adopted one)

· Also, the court awards 10 million in punitives, unless the co. takes steps to repair the damage

· Roman Catholic Church of the Archdiocese v. Louisiana
· There was a fire in an apartment complex (owned by the archdiocese operated under HUD).  Fire was due to malfunctions in the gas co.  Question, what is the cost to restore.  At trial, decided that since the cost to restore exceeded the FMV they could no get cost to repair.  Church Appealed.  

· Crt applied Personal Reason Exception, and gave the church the cost to repair

· Above the Ground (ex Commercial Trees)

· Trees have special Rules

· Commercial

· FMV at time of conversion

· Aesthetic

· Reductio in value of land

· Laube v. Thomas 
· P bought a farm but before he could take the property, D cut down all the walnut trees (with no right to!)  P sues for conversion.  What is the value of the walnut trees?  Crt gave them the current market value at the time of conversion.  (Could get cost to replace if feasible)

· We do not award the FMV of what the trees might be worth when matured!

· Professor suggest making an argument for damages based on actual value to owner (and then include info of trees worth in 20 yrs/ depreciation / etc)

· Decorative Trees

· Trees that are on the land for decorative reasons (like shade or to look pretty) 

· Reduction in value of the land 

· Kroulik v. Knuppel

· Two adjacent landowners with a gravel bar in between their land.  Gravel bar, initially owned by D but obtained through adverse possession by P. P now wants damages from D for selling gravel and destroying vegetation (pine tree).  No commercial value (was not to be used as lumber).    Lower crt awarded damage based on aesthetic value. 

· Trees 

· Appeal, crt says you need evidence to support the award amount for the lost aesthetic value.  (need expert testimony what the beauty of the tree was worth)

· This is just another way of saying you are awarded the reduction in value for destroyed aesthetic tree. 

· Note, here gave both lost lumber / lost aesthetic (this is strange, and we shouldn’t follow that rule)

· In Ground Matierals (Minerals, Gravel, Oil)

· Willful Trespasser

· Damages for a willful trespasser will be the value of the minerals at the surface 

· Worth more, because you don’t have the added cost of removing it things like oil v. hard/expensive to remove

· Calculate, easy just look up prices in mineral price index

· Non-Willful Tresspaser 

· Damages for a non-willful trespasser will be the value of the minerals in the land

· Damages, either,

· (1) Calculate how much it would cost to get the minerals out of the ground, and deduct that from the surface value 

· ex. $100 on the market, $10 to extract = P recover 90

· (2) Calculate the royalty costs (the amount of royalties D would have had to pay P to extract gravel. Ex if market value is $100 per ton, the D would probably have to pay P $80 in royalties (and then he gets to pocket rest)

· This figure is usually less than (1) 

· Use this figure when the P was likely to pay an extractor for them because they were in no position to mine themselves

· Kroulik v. Knuppel cont.

· Value the removed gravel?

· Two ways to value, 


· value at the surface –Willful

· Value in the ground – Non-Willful

· Here D didn’t know he was trespassing, so he was non-willful trespasser.  

· Also, P at no time attempted to mine themselves, and had used royalty services before- so (2) (royalty based) was the correct way to measure damages

· Damage to Sovereign Property

· Look at the Cost to Repair (what the State will actually spend to repair) 

· Consider the Regenerative Power of Nature

· Don’t Apply the Reduction in Value Cap

· Lost Use

· Can use percentage of the FMV 

· Chenega Corporation v. Exxon
· Oil Spill in Alaska, and a Native Corporation is bringing a suit against Exxon for the injury to their land.  

· Usually the first question is:

· Permanent or Temporary injury

· Here, it is hard to tell.  On one hand it was a one time event (permanent sounding) – but the injury is ongoing ad can be fixed to some extent (I THINK here that it is more temporary)

· Calculate Damages (see below) 

· The Damage to the land was covered by a settlement, so it is not at issue in this case.  Rather, this case deals only with lost use

· Lost Use

· D says you weren’t really using the land.  Besides, normal way to value is lost rental value (which wouldn’t be that much)

· D says we are going to calculate lost rental value by taking  a percentage of the FMV of the land.  

· Note Case, 

· Damage to land in Puerto Rico.  Lower crt gave 5.5 million  but the land that was damaged was only worth 100-200K.  They had an expert testfy that there were 92 million marine invertebrates killed in oilspill (which they valued at 6 cents each).  Appeal, crt said too high.  No way they are actually going to go out and buy all these invertebrates. 

·  Have to look at what the state will actually spend and consider the rate at which nature will regenerate itself

· You can get cost to repair (without the reduction in value cap) – but look at what the state will actually spend and consider the regenerative power of nature!

· PERSONAL INJRUY

· Consider

· Past Medical 

· Easy to show with bill

· Future Earnings Capacity (permanent injuries / limitations)

· Look to chance of reaching goals

· Average salary

· Account for raises and inflation (c.f. Frankel)

· Look at life expectancy (was it reduced by the injury

· Reduce to Present Value

· Lost Future Earning  (temporary)

· Earning lost (x) Time

· Often just a short time (a few months)  - so there is no need to reduce to present value

· Pain and Suffering

· Includes Hedonic Damages

· Consider evidentiary limitations.  

· Judge says award must be fair/ reasonable

· Medical experts to testify that you are suffering and how much

· No experts can put a dollar figure on P&S

· Per Diem Ok (though jdx are split)

· Lump sum, Not reduced to present value

· Future Medical 

· What medical care will you need? Prove by preponderance of evidence

· Start with assumption that they will live to full life expectancy

· If you have evidence that thy will die sooner, you can consider that

· Account for inflation (c.f. Frankel)

· Reduce to Present Value

· For Minors, Parent’s Pd Medical Expenses

· Parents have a separate CoA for their minor children’s expenses until adult

· Loss of Consortium

· Intangible (non economic, love, affection, sex) v. hard to measure

· Consider age / quality of relationship

· Tangible (economic- support services, around the house cleaning, care for kids, etc). 

· How much would it cost to Hire someone to do these things? Or

· How much was the injured spouse paying to support the household (but no double recovery is spouse already recovered lost income)

· Frankel v. US

· Minor was injured when a government employee negligently ran into P’s car.  (Note, that suing gov – they usu have sovereign immunity but there are often torts claism acts to get around that).  P was badly injured (arm amputated, severe brain damage and was only 19 at the time (
· Damages

· Past Medical expenses

· Past hospital and medical bills (at the time 17K).  they had evidence to judtify and this was fair / reasonable

· Future Earnings Capacity 

· Look at how she was doing in school (quite well) – likely to graduate

· Average commercial artist makes? $5,000/yr (x) 25 yrs = $125,000

· This calculation is very unrealistic, it doesn’t account for raises or anything!

· Also, note the 25 yrs.  They gave 25 yrs because they assumed that for some part she would drop out to have kids!!  (today probably wouldn’t calculate like this)

· Alternatively you can give reduced amount because she is going to die sooner

· In that case a court would only calculate her lost wages up until the point you expect her to die.  So here, they are expecting her to die at 50 – so you couldn’t give lost future earnings for ages 50-65!

· However, prof says you do not account for gender wage differences   (ant discrim laws)

· Take the 125,000 and reduce to present value!

· (use a table to calculate) – here 62K

· Here, if you are not taking inflation and Raise increases into account, she will be undercompensated!!  (so we should do both!)

· Pain and Suffering

· Absence of joy, here emotional well-being is all screwed up now!

· Won’t be able to get married

· Pain, she has to walk with fake limbs, falls a lot.

· Just because in a comma part of the time, we have no idea what she feel in a comma.  Besides there is evidence that she recognized family, felt bad about certain things.    

· Hedonic Damages (lost future enjoyment of life)

· Some jdx consider this separate from pain and suffering, but we will lump it together

· Award lump sum and don’t reduce to present value
· Too hard to know When you are going to experience suffering.  Here, awarded 660K

· Future Medical Costs

· Here, she will need future institutionalized case.  $75 per day (x) normal life expectancy of 54.7 yrs.?

· Crt only awards future medical expenses for 30 yrs (they assume she will die at about 50)

· P wanted future cost increases as well.  Of course, here the court did not give any!  (So she is getting under compensated.  We should account for inflation!)

· Account of life expectancy (usu. just look at life expectancy tables)

· Diff between men and women- prob ok to look at) 

· Gets to be more iffy when we start to account for things like ethnicity (besides, they are protected by anti-discirm laws)

· Then Reduce to Present Value. 

· Periodic Payments?

· Gov wants to make a trust that makes periodic payments out- and if the trust runs out of $, they could put more in

· However, with the lump sum, if she dies early, the $ can go to heirs / family.   (whereas with trust, if she dies early it goes back to gov)

· But Lump sum might be under compensated

· Do they set it up?

· Here, Crt says they don’t want to supervise a trust!  If leg wants this, have to pass a law!

· Today, many jdx provide for periodic payments.  In CA if judgment over 50K and one party request it, then they have to set up periodic paymenrs

· Private D may not be solvent in future!  Crts deal with this by requiring insurance / post bond

· There are very Common in settlement agreements

· Current issues.  Companies that buy up your rights to periodic payments (So you can get lump sum)- however now companies are including ant-assignment clauses in settlements !

· Prof Note Case

· Woman was injured in a nursing home when she was raped and had to have an abortion.  

· She was awarded pain and suffering.  

· Nursing home argued that she was so disabled that she couldn’t experience pain.  But the court said, as a matter of law, we are NOT going to say that she couldn’t feel pain- we just can’t know that!

· Wilburn v. Maritrans

· P was knocked off a boat in a storm!  Injured his left shoulder, and suffers from Post Traumatic Stress Disorder. Liability not at issue, we are just concerned with Damages 

· He wants:

· Future Earning Capacity

· Claims that because of his injuries, he will never be promoted to a captain.  (wants the difference in salary).  Unlike the last case, he ca still work some

· Salary difference between current job and captain- 6K

· So wants 6k (x) Yrs till retirement 

· Then reduce to present value

· Pain and Suffering

· Here, jury awarded 1 million.  Crt said that was excessive, because he could get a lot better with treatment.  

· Athridge v. Iglesias (Note case pg 505)

· 15 yr old kid was injured playing chicken.  Lost future earning capacity?

· Looked at chance of graduating h.s., college, and professional degree

· Siblings, all in prof degree programs, and he had expressed interest in being a lawyer

· So crt calculated the chance that he’d become a lawyer.  Also, deduct for educational expenses

· Healy v. White (Issues with Determining Future problems)
· 7 yr old is badly injured in a car accident.  He suffers some physical injuries, suffered from epilepsy, and the accident aggravated some learning disabilities (  

· Note that parents have a separate CoA for the minor’s injuries until adult – then child has claim after that

· It is hard to know if he is going to suffer from seizures for the rest of his life. 

· There is always in issue with  determining verdicts when the jury has to decide if in the future problems will develop (because often there is no way to know)

· Ex- if you discovery your house was built on an oil well… then you SOL runs from min. you discover- even though you won’ know if you developed cancer for years! 

· Here, Jury has to decide by preponderance of the evidence if it is permanent, or if it will go away.  

· Here P asked for 750K – and the jury awarded 350 (about half). (did the same for fathers claim to medical expenses that he will have to pay on behalf of son)

· Looks like Compromise verdict – but you cant really ask jury.  Besides, all you need is some evidence to support verdict – and there was some.  

· Some jdx trying to relax the single recovery / SOL rules.  However it is still a huge problem= where you have to prove future injury by preponderance

· Debus v. Grand Union Station (P&S Evidence)
· P was injured shopping in a store, when a bunch of boxes came falling down 

· Jury awared 350K for pain and suffering.  D says too high

· Usually P&S are determined by the jury- with the only guideline that the award must be fair and reasonable.  

· There are some limits on evidence that can be considered

· Expert Testimony?- Yes only as a medical expert to say if the person is suffering and the amount they are suffering.  They cannot put $ figure on it

· Economic Experts?  No if it gets to a dollar figure.  (cant bring expert on to say how much would it cost to let someone hurt you – or to say they didn’t have insurance or wear a seatbelt, so they didn’t value life that much.  

· Can the Lawyer Argue for a Per Diem Calculation?

· Jdx are split.  Some say gives illusion of certainty. 

· However, here the court says it is ok (ok for class too)

· White Construction Co. v. Dupont (loss of consortium)

· H truck driver, while he is waiting to pick something up, he is hit by another truck and survives.  H sues, and received 1 million in compensatory (future earning capacity / P&S)

· W brings own lawsuit for loss of consortium. She got 1 million!!  Too much, crt overturns

· CL, only man could bring (because for loss of sevices at home.)

· Intangible (non economic, love, affection, sex) v. hard to measure

· Here, 55 yrs old, so wasn’t that much time left (c.f. 25 newly weds)

· Tangible (economic- support services, around the house cleaning, care for kids, etc). 

· (1) How much would it cost to Hire someone to do these things? Or

· (2) How much was the injured spouse paying to support the household (ex. if make 50K/yr, maybe 20K goes to household W and Kids)

· Here, 

· (1) No evidence of services

· H did provide support for house (2) – but he already recovered for lost earning.  Therefore to give W $ would be double recovery for same injury

· Wrongful Death (Damages for when the person Dies!)

· Statutory - Each state, wrongful death is governed by statute, so it is just a little diff.

· Some states just allow recovery for decedent injury

· Need standing to sue – turn to survivorship acts (so standing claim goes from decedent to the administer of the estate)

· some just for injuries to other

· some (like CA) allow for both 

· CA Statute For Wrongful Death (§ 377.20 et. seq.)

· Decedents Claims

· Standing goes to the administrator or executor of the estate.  If none, then to successor in interest

· Damages Recoverable (CA) Only damages sustained before death!

· Medical Expenses before death

· Lost Earning Before you Died (btwn time injury and death

· A K or Tort CoA that the decedent had before death might survive (so can recover if someone owed them $)

· No 

· Pain and Suffering /hedonic (sme jdx allow not CA)

· Lost future earnings

· Claims By Others (Wrongful Death)

· Standing, Surviving Spouse. Domestic Partner, Child (if none, whoever is entitled to inherit under intestate succession, so parent)

· Damages

· “Whatever maybe just” (but no double recovery from above)

· Medical expenses, yes if pd (cant duplicate above!)

· Lost of Consortium

· Spouse

· Child

· If the child can show evidence (that they received support or went to parent for guidance).  Consider age, relationship

· Tangible

· Intangible

· No

· Bystander liability (can recover under diff CoA) 

· Grief

· CACI § 3921 (wrongful death)

· Economic Damages (reduce to present value)

· Support that the decedant would have contributed to P during his normal life expectancy (or P’s life expectany)

· Consider age, habits, activities, lifestyle, occuption

· Loss of gifts or benefits

· Funeral and burial expenses

· Money for the household services that decedent provided

· Non-economic Damages

· Love, companionship, comfort, care, assistant, protection, affection, society, moral support

· Sexual relations

· Loss of training and Guidance

· Example

· H dies W has claim for wrongful death.  Children have a separate CoA for wrongful Death.  Wife will also bring claim on behalf of decedent.  They will likely all be consolidated to avoid duplication.  

· Moragne v. States Marine Lines Inc. 

· Longshoreman is killed on a boat.  Maritime law used to follow rule for no recovery for wrongful death (old rule bc not didn’t want to try to value people’s lives. However, that is not what wrongful death is about, rather it is to compensate surviving estate for economic loss).  So here, Crt does away with old rule- an allows wrongful death

· Limitations on Compensatory Damages

· Two aspects to Damages

· Were there damages at all (must be reasonably certain that there were damages)

· What amount (just cant be pure speculation) 

· Must be reasonably certain – cannot be based on speculation

· American Rule on Prize $

· Exception – when they are super clear!

· c.f. English Rule

· Note, for K damages, we expect them to be more certain.  Tort in inherently more uncertain, so we accept that

· Story Parchment v. Paterson Parchment Paper Co. 

· Two paper companies conspired to fix prices and drive the competitors out of business y lowering prices below the FMV

· Were the damages reasonably certain?  - Yes they had to sell the paper below the FMV

· Amount more than just speculation? 

· Can look at the cost of production plus reasonable profit margin

· Also can look at what the price was before the predatory pricng and what it was after.  

· So we don’t know exactly what the damages would have been, but close enough

· Youst v. Longo (American Rule for Prize Money)

· Driver of a race horse claims that another driver hit his horse.  It was probably true because the other horse in the race was disqualified.  He brings a suit for interferance with prospective economic advantage (P ended up in 5th place which only won him 5K, c.f. 1st got 50K)

· Problem is that too hard to know what position he would have been in absent the interference.  So court gives no damages.  

· Prof notes – American Rule of Contest or Prize Money

· the fact of damages was reasonably certain (it it reasonably certain that he would have done better if he hadn’t been interfered with)

· Amount of damages, certainly more unclear.  Maybe SOOOOO uncertain that cant give.  – This is the American Rule  for Prize Money

· Exception – if you are sooo far ahead, that damages are certain.  (ex. If you are ahead in the race by 20 feet in the last 10 ft of the race)

· C.f. England – they value the chance of winning

· They take all the prize $ and divide it up. So if there were 5 competitors, they take all the prize $ and divide by 5

· Avoidable Consequences / Mitigation 

· Mitigation is an affirmative defense that must be raised / proven by the D

· There is a reasonable duty to mitigate

· Repudiate K, cant continue to perform

· Must look for similar employment

·  don’t have to accept (1) different or (2) inferior work 

· Don’t have to move to a different city (not similar anymore)

· Mitigation in Tort

· Would a RP have undergone the medical treatment?

· No duty to mitigate if cant afford it

· Rockingham County v. Luten Bridge Co. 

· P gets ready to build a bridge for the county (D), but just as  is getting started D decides that they don’t really want the bridge anymore. (D repudiates). P decides to finish the bridge anyway.  Now P is claiming that damages for the full cost of building the bridge

· After a repudiation, the other party cannot continue to perform and collect damages for full performance.  (cannot pile on damages)

· When they finished the bridge, they failed to mitigate!

· Now, all they can get are damages fro performance up to the repudiation  - and the expected profits  (so total they have a huge loss)

· Note, maybe, if at some point the county uses the bridge, they can sue for unjust enrichment

· Parker v. 20th Century Fox

· You have an affirmative Duty to o out and reduce your damages.  P is Shirely McClain.  She was under K with Fox to be in a musical review for the movie “Bloomer Girl”  She gets notice that Fox isn’t going to make “Bloomer Girl” (so they repudiate).  Here, unlike most “at-will” employment Ks, this K was for a set amount of time for 750K

· General Damages Measure, the salary they would have made for the period (expectation damages) less the amount the employer can price the employee earned elsewhere (whether by acting job/ waitressing/ whatever) or with a Reasonable effort Might have earned from other employment

· So, She does have a duty to Look for other work (just what you usu do, so for her this is satisfied with her agent looking)– and if Fox shows she could have taken comparable work, that will be deducted

· Comparable Work - same kind and not inferior

· Here, the replacement movie offered was called “Big country, Big Man”.  It was western movie to be shot in Australia.  

· Different & Inferior – not musical review, US v. austalia, no ability to approve script in new movie, not the star anymore

· In Class Hypo

· P Con Law Lawyer with a 2 yr employment K- 

· Fired from that department- but offered a job in the Tax law dept. 

· Prof- this is borderline

· If you have no experience as tax attonry- and have to take bunch of extra classes, this makes it too different- not reasonable

· Also, don’t have to take job in another city

· Garcia v. Walmart

· P was shopping at walmart and was hit with a shopping cart.  This aggrivated her back problems, so the jury awarded 350K (economic and non-economic)

· Economic damages were for the burritos business sh was running. She could no longer do it with her back.  

· Walmart claims that she should have mitigated by getting help to run the business or by getting another job that doesn’t require lifting

· The problem is that Walmart didn’t raise this defense at the time (didn’t request a jury instruction and they didn’t bring in any experts to say that there was comparable employment).  Mitigation is an affirmative defense that must be raised by the D at the time.  

· Lobermeier v. General Telephone Co. of Wisconsin

· Damaged ear drum. Goes to doc and doc gives medicine, but it doesn’t work. Doc recommends surgery, he under goes surgery. There were some additional problems. Doc recommends second surgery, but he doesn’t do this. Lawyer sues telephone company for the ear damage. Telephone co argues he should of mitigating by undergoing second surgery. 
· Old rule said that you never had to undergo surgery to mitigate
· Today, if D can prove that a person of ordinary intelligence and prudence under the same or similar circumstances would have elected to undergo the recommended medical procedure, then the P will not be able to recover for the harm that could have been mitigated.  

· P – will say, would a RP who had undergone a previous operation that didn’t work … D will say, would a RP undergo the surgery (ignore the first one)

· Here, trial court decides no duty to mitigate by undergoing second surgery. Duty to mitigate is reasonable, you don’t have to take unreasonable steps
· Note also, if you cant afford surgery, then no need to mitigate- bc mitigation doesn’t require you to do things you cant afford
· Collateral Source Rule
· If an injured party received compensation for injury from a source wholly independent of the tortfeasor, such payment should not be deducted from the damages
· P’s insurance, you don’t deduct
· D’s liability insurance that has pd for some of the damages already (like med costs) – then deduct
· Hefend v. Southern California Rapid Transit

· P (an employee of the rapid transit) was hit by one of D’s buses.  Ps insurance paid about $1000 of the medical costs.  At trial P was awarded $1300.  They are now claiming that the recovery would essentially be double recovery.  

· Here, the insurance payment is wholly independent – so we don’t make the deduction

· Hypo

· What if the D is a governement actor, and a different government actor pays for the mediations.  Exampled, you are hit by an army truck, and go to the VA hospital.  Both are paid by the federal government.  

· The courts have decided the with the government – the question is whether the money comes from the same GENERAL SOURCE or does it come from a SPECIAL SOURCE

· So if the arm and the VA hospital are both funded from the general tressury, then you make the decuduction.    

· Social Security is the best example of a special fund!! (bc people pay a specual separate SS tax).  Pension benefits also special (bc you pay into a separate fund).  In CA maybe disability separate (bc sep tax)

· C.f. medicare which is from the general tressury

· Policy

· Good

· P paid all the insurance premiums

· Otherwise it would discourage people from getting insurance

· Besides most insurance Ks have subrogation clause

· Where either the insurance brings a suit on your behalf or you have to reimburse them form judgment

· Helps reimburse for contingency fee costs

· PUNITIVE DAMAGES (purpose deter / punish)

· Standard  CA Civil Code § 3294

In an action for the breach of an obligation not arising form contract, where it is proven by CLEAR AND CONVINCING EVIDENCE that the defendant has been guilty of OPPRESSION, FRAUD, or MALICE, the plaintiff in addition to the actual damages, may recover damages for the sake of example and by way of punishing the D (I.E. punative damages) (note, the quasi-criminal nature of punitives)

OPPRESSION = despicable conduct that subjects a person to cruel and unjust hardship in conscious disregard of that person’s rights

FRAUD = intentional misrepresentation, deceit, or concealment of a material fact known to D with the intention on the part of D of thereby depriving a person of property or legal rights or otherwise causing injury

MALICE = conduct which is intended to cause injury to P or despicable conduct which is carried on by the D with a willful and conscious disregard for the rights or safety of others (more than the ill-will / reckless disregard standard)

· Vicarious Liability – Employers are not automatically vicariously liable.  But they are liable for the punitives (for own and others actions) if

· (1)  the employer participated in the conduct (ex. Profs helping haze)

· (2) the employer authorized the conduct

· (3) the employer ratified the conduct 

· (consent after it has occurred, find out about it and do nothing)

· (4) Employee, in a managerial capacity, acts within the scope of employment

· (5) Employer recklessly or negligently hires an unfit agent

· Procedure 

· Prove damages by clear and convincing standard

· Bifurcate the trial upon motion by the D. 

· First part of trial determines amount compensatories, and if liable for punitives. 

· Second determines amount of punitives.

· Here consider things like reprehensibit,y if they profited from the conduct, and D’s financial position, and if there have been other punitive awards from other Ps

· Note (from student) – most jx allow you to argue formula (like per diem) for calculating

· Jury Instructions that Explain the Purpose of punitives

· Judge Independently Reviews the Amount Awarded (see if the findings fo fact and law support the amount

· Much Higher than usually judicial review which just asks for some evidence

· Policy 

· Lots of controversy about punitives.  Are they too much.  Coffee case- award 3 mil – but it got reduced to 500K (not reported).  Average punitive award is only 37K

· Brueckner v. Norwich University

· P was a student at a military college. As soon as he got there he was hazed by a bunch of upper classmen appointed by the university to orient freshmen.  Forced to get naked in front of female students, ruined HW by dumping water on it, hit him, forced exercise. He resigns and sues college for assault, battery, negligence, etc.  Received 400-500K in compensatory damages and punitives at 1.75 mill (4x)

· Did the upperclassmen act with Malice? Yes, under the CA standard, they acted despicably.  Moreover, here, the court used a looser diff state standard that includes reckless disregard. Therefore even if they sorta thought that this was part of training, one could still say that they acted with reckless disregard

·  Was the school vicariously liable?

· They were not just sitting back and doing nothing.  They did not participate, authorize, or ratify. Here, the university had policies in place against hazing, and they acted on their policies.  Therefore they were not vicariously liable

· C.f. dominos pizza with 30 min or free deal. They knew there were lots of car accidents, but did nothing.  In that case, punitives for own inaction

· Hodges v. Toof

· P was fired after being on jury duty for 3 months.  He sues for wrongful termination.  He gets 200K in compensatory and 375K in punitives (2:1). For our class we follow CA standard.  

· Malice?  

· Did they intend to injure the P?

· If they intended to punish him for being on jury duty, then yes

· If they fired him because they were loosing $ from having him out , then no

· Despicable conduct with willful / conscious disregard of rights?

· If they knew he had jury duty, then it would be willful disregard.  Is it despicable?  Maybe, people ditch jury duty all the time (from class) (but isn’t the conduct the firing?)

· Here the court adopted the above special procedures for punitives (bifurcated trial, clear and convincing evidence, special instructions.  Crt remands to apply these in punitive determination.

· Hypo – can you get punitive award when the damages are nominal (ex. Trespass)

· Another case, guy was deaf, wanted to buy a car, communicated by passing notes, salesman wrote in a note saying- write a check to show serious, he did, and at the end, said give me my check back. Kept him there 4 hrs till he stole the check and left. Guilty of false imprisonment.  Damages nil, but punitives 6 mil. 

· Generally, if the damages are nominal, you can still award punitves

· Policy Considerations


· Kind of tort (should it just be limied to intentional torts?)

· The court says that punitives are focused on whether the conduct meets the standards for punitives. 

· SL torts can get punitives (ford)

· Negligence might also get punitives (ie. indiscriminately shooting guns around a school, and and bullet hits a kid (so it is really reckless) and would qualify in CA (acting with conscious disregard to the safety of others)

· Multiple Ps

· Rule Adopted (from WR Grace)

· Bifurcate the trial

· In the second proceeding introduce evidence that the D has been assessed punitives before

· Prof notes this might back fire bc jury might think that you have been assessed before, should be assessed same again!

· Potential hat the punitives will be passed onto shareholders/consumers

· Counter

· market will keep prices low and besides if less people buy your unsafe expensive cars- too bad for you

· and it is just a risk of being a shareholder

· Windfall to P

· Counter- this acts as an incentive to bring a suit- and helps pay for costs not otherwise covered (like atty contingency fees)

· Avoiding the Windfall Problem

· Some jdx put a percentage of the punitives award in a public fund (so they are still compensated and still have incentive to bring suit).  This is essentially a tax or fine

· Compensatory Damages are Adequate to Deter

· Counter

· this wont work in all cases (nominal damages)

· We don’t wont companies to make an economic calculation taking into account of having to pay out.  Punitives change this. 

· Prof notes that we make this same calculation everyday (so is it really despicable to do this calculation?)  We can always spend more $ to make something MORE safe. 

· Prof says that for most things compensatories will be adequate, but for things like safety, maybe we want more, 

· The diff between our personal calculations about driving fast vs. buying unsafe car, is that we know the risk when we drive fast or buy a sports car w/ fewer airbags – but here, the consumer isn’t goingto know about the risk!!

· Wagen v. Ford Motor Co. (policy considerations)
· Ford mustang explodes in collisions.  Ford knew about the problem but decided to cover it up.  People who were injured sued and received compensatory damages.  Could they also received punitives? 

· Ford makes a bunch of policy arguments this was SL offence, multiple Ps, hurt consumer/ shareholder, windfall, compensatories adequate.  The court rejects them.. 

· WR Grace v. Waters

· P filed an action for asbestos litigation.  She P also get punitives?  There had been punitive award already against D.  The problem with mass torts is that is all the Ps get punitives, you can put someone out of business, so that later Ps cannot recover at all. Problems considered in coming up with Rule:

· In mass torts is that is all the Ps get punitives, you can put someone out of business

· Later Ps cannot recover at all.  

· Also bad for  society (loose jobs) 

· One Bite approach (where just the first P gets punitives)?

· Maybe not enough of a deterant

· Create race to court house sydrome (unfairly favors the first P at the court

· In WR Grace, Crt says not fair to state residents if FL is the only state to do it

· So the court adopted the rule that they will bifurcate the trial, and in the second part, present evidence that you have been assessed punitives before. 

· Punitves For Tort! Not allowed in K

· Rule – Don’t Give Damages For Breach of K

· General Policy - we have Ks to make things predictable.  Punitives would ruin that.  Besides, we like efficient breaches.  K is not about deterance (tort is). Also with K – it is just business, there si not that element of distress as with tort

· Exceptions

· If the Breach of K is an Independent Tort

· So that the same conduct would independently satisfy all elements of a tort then you can also sue in tort for a breach of K claim

· Ex. Promisory Fraud (ie if D promised to remove the task in 3 days, but never intended to carry out this promise, could bring a claim for this tort)

· Insurance Bad Faith

· Have a K with insurance that they will cover you, but sicne it is just a K, they might be motivated not ot cover to make it go away (reasoning that most people won’t challenge the denial of benefits).  

· So must jdx have a rule allowing punitives for insurance bad faith to change the calculation

· Public Service Company

· When a public service co (like RR or bus) is not performing duties for the public. 

· Not used much anymore bc these industries are highly regulated

· Ex. Someone on a train, pass the station, conductor says just jump off, he does and all kinds of bad things happen.  The damages for breach K small, but got punitives. 

· Breach of Covenant of Good Faith and Fair Dealings (WE DON’T FOLLOW THIS EXCEPTION!!)

· Some jdx still allow this, but CA doesnt

· Example, firing someone right before their pension vest.  

· Again, we are trying to change the calculation.  Most people wont sue, and those who do – if you just give K damages, the worst they will have to do is pay the pension.  

· Strum v. Exxon. 

· P was leasing a gas station from Exxon (D).  At some point D canceled their agreement, and had to get the as tanks out of the ground.  They made a K to remove the tanks – the K said it would 3 days unless they ran not problems.  It ended up taking 6 months because they ran into environmental problems.  P brings a suit for fraudulent inducement / negligence/ gross negligence.  Essentially the P is trying to turn a K suit into a tort suit.  

· We don’t allow punitives for K (with the narrow exception if the breach independently fulfills elements of K).  Here, the conduct did NOT fulfill elements of a tort.  So, since it was really just a K claim, no punitives!

· Constitutional Limitations On Punitive Damages

· Two Possible Constitutional Limits on Punitives – 8th A, and DP

· 8th amendment

· 8th has three clauses excessive bail (n/a), cruel and unusual (n/a), and excessive fines 

· Excessive Fines

· Court says that fines are payments that go to the government.  Because punitves go to the P, they are not fines. 

· Therefore, as long as the fins go to the P, and not the gov- then it is not excessive fines. 

· What about states where large percent punitive damages go to the state? Hasn’t come up yet.  

· Argument is that we don’t want the state to have an incentive to make the fines huge- that is why the 8th provides this oversight

· BFI v. Kelco – Kelco worked for BFI, then left to start competiting business.  Kelco brings a suit for unfair competition.  Compensatory awarded 50K / Punitives 6 million.  Raised the excessive fines argument.  It was rejected (bc money went to P)

· Due Process!

· Procedural

· Safeguards

· At the very least D should receive certain PROCEDURAL SAFEGUARDS such as:

· (1)the jury should be properly instructed AND 

· (2) there should be a meaningful review of the award by the judge. Either at the trial level or on appeal, 

· look to see whether the amount is reasonable (if there is evidence to support the specific amount of punitives)

· c.f regular review, just looks for some evidence 

· Other procedural safeguards (which may be required, but the case law is unclear)

· (3) Second review (though you def. need one)

· (4) Clear and Convincing Evidence

· (5)Bifurcation


· SC hasn’t required this – but remember that is CA, by statute, it is required if D request (note both state and fed requirements)
· State Sovereignty

· States may not impose economic sanctions on violators of its laws with the intent of changing the tortfeasors LAWFUL conduct in other states.

· Court expressly says they are not ruling on whether you can consider illegal conduct in other states.

· SC has allowed  crts to look at evidence of nation wide profits

· Honda Motor Co v. Oberg

· P sued Honda after he was injured in car accident. Won 1 mill compensatory / 5 mill punitives

· Did this violate Procedural DP? Yes

· Had the high burden of proof (clear and convincing)

· Prob. Helpful (if jury understood meaning) 

· they limited the punitive award to the amount asked for in the complaint

· Ps will just ask for huge amount

· detailed jury instructions

· Help some, though often juries don’t understand them or don’t follow

· Crt says these are not enough to satisfy the DP clause.  Rather you need stringent judicial review (more than usual deferential)

· BMW v. Gore (state sovereignty)
·  P purchased a BMW, it was supposed to be new – but turns out that it had a new paint job done (cost to repaint $600)  P brings a suit for failure to disclose. 

· BMW (following the laws of some states) had this policy that if the damage was less than 3% of the car, then they would fix it and sell it new.  Alabama didn’t have a statute on point- but the jury decided it was CL fraud so they awarded 4K in compensatories (decline in value of car) and 4 million in punitives (reduced to 2 mil)

· Jury reached verdict by saying 1000 cars sold and reainted nationwide (x) $4000 per car.  

· SC says you cannot do this (states are sovereignty)!  Punitive award cannot punish BMW for things in other jdx

· Ford Bronco Case

· Argued that Ford could have fixed roblem for $83, and they made X number cars nationwide = Millions. 

· On appeal, the court seemed to be worried about a BMW problem (but my notes don’t elaborate)

· Substantive DP

· Award Cannot be Grossly Excessive

· Reprehensibility

· Intentional

· Purely Economic

· Disregard Safety of Others

· Ratio to the Harm

· Should generally be close to single digits

· Unless

· Nominal damages

· Damages are hard to detect / damage is difficult to determine

· Difference Between the Remedy and the Criminal of Civil Penalty for th same conduct

· Award is Reviewed De Novo

· Note, therefore we see that if we get a question (1) look at what the jury did (see if they complied with rules) (2) Court review de novo for BOTH procedural requirements and substantive requirements

· BMW v. Gore

· Was the conduct Reprehensible?

· Not intention (didn’t intentionally injure people)

·  Purely economic (just dealt with how the car looked)

· Didn’t recklessly endanger people

· Ratio 

· 500 times the actual harm!

· Crim or Civil Penalty

· The state had max $2000 penalty (under deceptive trade act)

· Crt said this was too much! (first time imposed substantive DP limit)

· Some economist argue that BMW is a good case for punitives, but the Bronco case isn’t

· Argument goes that - Staying in single digit ratios is most effective when lots of people are suing.  In BMW problem will likely go undetected (so easy to pay those ppl off) Bronco case, lots of ppl are already going to sue!

· Allapattah Services v. Exxon

· Commercial Fisherman suing for lost profits caused by the Exxon oil spill.  Captain was drunk and gave vague instructions to ship mate (Captain was assessed 5K in punitives in his own trial)

· Exxon knew that he was an alcoholic who ha fallen off te bandwagon, yet they gave him control of the ship.  Also Exxon knew tha the night before he went out drinking

· Awarded 287 compensatory, 5 billion punitives

· Crt needs to do an independent review under the BMW factors! (so this is the second review that the case goes through- the first is the procedural DP review)

· Reprehensible?

· Yes (see above story, they knew he was drunk!)

· However, as soon as the accident occurred, Exxon took responsiblit and tried to clean up (which mitigated reprehensibility

· Ratio

· 17:1

· Over 9:1 (but you also consider rep when deciding the ratio)

· Civil / Crim

· Exxon had already pd a lo of civil fines

· Criminal fine, 500K if resulting in death, 200K if not death

· Another possible statute set max penality at 100 mill

· Unclear how to use these, but clearly 5 billion too much

· RESTITUTION (legal and equitable)

· Legal Restitution- Available in the following situations:

· (1) Contract Implied in Law (quasi-K)

· (1) Benefit Incurred (Did the D receive a benefit)

· (2) D would be unjustly enriched if he kept the benefit without paying

· (3) In good conscious, the D should pay restitution

· This prong is broad- but essentially we can ask, between the two parties, wo seems more entitled to the $

· (2) Breach of Contract, Elect Rescission and Restitution.  (undoing the deal)

· Don’t have to prove abve elements, only have to show that there was a K, and it was breached, and you are electing restitution

· (3) Breach of Contract, Don’t Resend and Sue for Breach

· Usually when you sue for breach you want expectation damages, but if they are too speculative you may be able to get restitution

· (4) Public Policy reasons we don’t want to allow expectation damages

· Lawyer on Contingency Fess

· (5) Common Counts


· Traditionally, these have been used to collect on real debts (collection agency) but for this has been expanded,  Courts now apply the common counts in situations, where they Treat it as if there was a ficticious promise to pay 

· (Coca Cola Case, goods delivered, but there was not nec a sale, but we will treat it as if there was a sale)

· Damages, look at the value of what D received

· Pyeatte v. Pyeatte

· Married couple had an oral agreement to support each other in graduate school.  W supports H in law school, H graduates and they get a divorce.  She brings a suit, wants to recover the cost of her education.  There wasn’t enough definiteness for real K, so she proceeds under the theory of quasi-K

· Benefit incurred? – education paid

· Unjust enrichment if keep benefit w/o paying? Yes

· He retains the benefit of his education without paying!

· Had she waited 10 yrs (because raising kids) – then no unjust enrichment bc in those 10 yrs she benefited from her H’s higher education

· In good conscious should he pay? yes

· This broad standard just asks us if it is really the right thing to do. 

· Since there was an understanding between them (even if not a K), then he should pay

· If there wasn’t even an agreement, and she was helping out of the goodness of her heart, then prob wouldn’t win here

· Amount to award? For unjust enrichment, we look at D’s gain (value of the benefit that she conferred on him in law school)

· Monarch Accounting Supplies v. Prezioso

· P Leased on office building, and the D (owner) releases the space on the roof.  P want the rents received by D as damages.  He could sue for trespass, but then would only get nomial damages.  Therefore, P sues for restitution.  

· (1) benefit conferred? Yes D got rent money

· (2) unjustly enriched? Yes, D doesn’t have a right to that rent

· (3) Good conscious have to pay? Yes bc it is Ps rent $

· Measure award?  We messure D’s gain – Rent received – minus any expenses

· Future rent Money?  No!  In restitution we are only focused on the benefit already received.  If he wants future rent, he will need to keep brining suit. 

· Alder v. Drudis

· P invented a polyscope (for 3-D movies). They seek out investors, and eventually make a K with Drudis (D).  P gets 5K from the investors, and promises to help market.  D gets the polyscopes and the patent papers.  

· D’s lawyer find that there are other similar inventions – so he says we are going to rescind the K. (remember you can rescind if there is a material breach of K).  Here, the D breached (repudiated) because there wasn’t a material breach by P, so D wasn’t rally allowed to rescind the K.  

· Options:

· (1) Treat the K as rescinded and recover restitution! (rescission and restitution)

· (2) Waive the breach and go along with the K

· (3) End the K and sue for profits would have realized

· this seems like the best options, but profts are far to speculative. 

· D decides option (1) – rescind the K (since expectation damages too speculative, this is the next best option)

· Therefore, the investor has to give the 5K back, and D has to ive back the polygraphs and papers (since the point is ot undue the K)

· Ironic, this is all D wanted in the first place. 

· Restitution and Lawyers

· An attorney on na contingency K can recover in restitution (quantum meruit, for the value of service rendered) if The Client ultimately prevails

· Calculate amount owed, hourly rate for services plus any fees

· If the attorney has fully performed, he can recover expectation damages. 

· Kelner v. 610 Lincoln Road

· A lawyer was hired on an contingency fee basis.  In the underlying CoA, a jeweler was robbed of 350K worth of jewelry, with 150K on consignment. J gets a lawyer on contingency fee basis (40%).  When he settled, there was 100k form insurance, 60 went to consignment guy, 40 to atty.  J pissed (he got 0) – and fires the attry. J hires a new lawyer (who gets him a somewhat better deal).  Lawyer is now suing for breach of K

· Here, however, the atty gets the full expectation damages (40K contingency fee) because he had already fully performed 

· English Writs / Common Counts

· Wavier of Tort and Suit in Assumpsit

· Assumpsit (Money Had and Received)

· D owes P money for service rendered

· Used with simple fact patterns, like collection agency wants their money back.  

· Basically, you just say someone has some money that belongs to you

· Usu a longer SoL (4 yrs)

· To take advantae of the Common Count, you have to waive your tort CoA and elect the remedy for common count

· Remedy, 

· FMV ov money / item owed

· If the disputed item was sold for profit, you can recover that profit as well

· Fire Prevention Services v. Coca Cola.  

· There was an oral agreement between CC and the fire prevention co t provide fire extinguishers.  The agreement came to an end, and within 90 days they asked for all their containers back.  CC back many containers, but they are missing 240.  

· Sue for conversion? (didn’t do here, the SoL had already run)

· Note, conversion is a tort, and you can get punitves in tort, but there is no real case for them here. 

· Sue for assumpsit (money had and received)

· So the court tells them to wavei their tort (conversin) and sue under money had and received. 

· Remedy – FMV 

· Equitable Restitution

· Unjust Enrichment, look for D’s gain! (not Ps loss)

· (Question, how does unjust enrichment play inot this??)

· Constructive Trust – operates directly ON the illgotten property (money or items)

· (1) Constructive trust arises under operation of law- to prevent someone from holding in his own benefit that which he has gained by reason of a special trust or confidence reposed in him by an innocent party. 

· (2) Fraud – you are entitled to constructive trust if you can show fraud

· Remedy, give a constructive trust, where the D has the money, but has to hold it in trust.  (becomes a trustee until he conveys it)

· Equitable tracing- if the illgotten property has been transformed into something, we can put that in the constructive trust. Stops with a Bona Fide Purchaser (but can still get the money from the sale!)

· Ex- use money to buy cabin, but htat in trust

· Sell Cabin to BFP (no more trust on cabin), but go after sale money

· If you buy stock with the illgotten money- and stock declines, then trust bad remedy (because the trust will attach to the stock) but if the stock increases in value (then it is a great remedy)

· Equitable Lien

· A lien on a specific property creating a security interest in the property. 

· Preferable when

· Property is declining in value

· Not severable from the whole of the property

· As a lien holder have precedent over normal creditors.

· If you are entitled to a constructive trust, you are automatically entitled ot a equitable lien

· But don’t always get constructive trust if you have a equitable lien!

· Equitable lien / Constructive trust – if the parents take the Money and use only daughters money and buy the house (so the trust / lien is on the entire house)

· Want trust if market going u

· Want lien if market going down, cause you still get $ back!

· If lien on the house, then it goes inot forclosure.  

· If in forclosure it sells for LESS than the lien, then get a deficiency judgment 

· Execute through lien on bank account or garnishing wages

· Equitable lien only – if they take the money and then use some of their own money (because to put trust on the entire thing wuld be unfair)

· County of Cook Barrett

· Barrett is the county clerk in charge of voting machines- he give recommendations, and everyone follows. Now the county is accusing him of taking bribes for the voting machines.  

· Breach of K? (implied K to perform your job right). However, here they wont get any recover (they had no expectation for the bribe money)

· Tort? If he had been embezzling the counties money, they could sue for conversion.  But here, he was not taking money from the county

· Unjust enrichment!  So they want a constructive Trust

· (1) Confidential Relationship? - Yes he was an elected official 

· (2) That he Abused? – Yes, took bribes

· Basically says that even though D has some money, he is just holding it on behalf of the trust (the county)

· Middlebrooks v. Lonas

· P lends mony to her parents to build a house.  The parents promise to repay, but later refuse.  P wants her money back.  

· Constructive Trust?

· Confidential relationship? – sorta, (parent child) 

· Here, they use FRAUD! 

· Promise to pay but had no intention of carrying it out at the time made the promise

· Here, they get an equitable lien

· No constructive trust because it would be the entire house, and that is not fair!

· Robinson v. Robinson

· W and H are getting a divorce.  H’s parents had this land on which H and W built a home.  W helped to build the home and put in a lot of work. She says it would be unjust enrichment if she had to give up the home (benefit conferred without paying)  But if you make repair in your apartment, you dotn get reimbursed form your landlord. 

· When do you get restitution for these sorts of repairs. 

· If they are AWARE fo the repairs, and allow them to continue

· Encourage it!!

· Here, the parents knew about it, and allowed it. 

· Threfore, here, the court allowed W to get an equitable lien (because she cannot sever out what she did from the entire house, so we cant place it in trust!
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