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I. FOUR MAIN CATEGORIES OF REMEDIES

1. Coercive Remedies

a. Injunctions

i. Preventative:  directly prevent the harm from happening or recurring
ii. Restorative:  repair the damage – these are hard to get because they are basically the same as awarding damages, which is the preferable way of handling it
iii. Prophylactic:  diminishes the chance of the harm happening in the future
iv. Structural

2. Damages – focus on P’s loss
a. Compensatory

b. Punitive

3. Restitution – focus on D’s gain.  In some cases, they can be better than contract damages.
a. Legal

b. Equitable

4. Declaratory Relief

II. LAW VS. EQUITY

1. In Equity, there is no right to a jury trial

2. If you raise a case in Equity, it is subject to certain equitable defenses
III. LIMITATIONS ON REMEDIES

1. Orloff – if there is a statutory list of remedies, you CAN add an additional remedy if doing so serves the purpose of the statute.  Most Jdx. Consider such a list to be exclusive, but CALIFORNIA says such a list must be “liberally construed.”
2. You must distinguish between a cause of action and defenses – Cowin Equipment Co. -- unconscionability is NOT a cause of action – it is a defense.

3. There MUST be a cause of action before there can be a remedy – Treister -- and if there is no remedy, or if the court is unwilling to provide one – then they will likely find that you don’t have a cause of action.  In this case, the court decided that IT WOULD NOT INTERFERE WITH THE APPLICATION AND MEMBERSHIP POLICIES OF A PRIVATE ORGANIZATION UNLESS MEMBERSHIP WAS A MATTER OF ECONOMIC NECESSITY.  And it has to be pled that way.
4. Judicial Immunity – Pulliam -- if there is immunity, there is no remedy.  Here, the court determined that judicial immunity extended to DAMAGES – but not to prospective relief – such as injunctive relief.  Thus, judicial immunity is not a bar – but rather a limit on the type of remedy you can get.  
5. A state legislature CANNOT simply eliminate a Cause of Action that existed under the common law – BUT they can limit damages, even to the point of making the Cause of Action pretty much a nullity (Illinois “heart balm” case; California Med Mal cap)

6. The way in which you CATEGORIZE the damages is important – Maryland Casualty -- an insurance policy that provides coverage for damages MIGHT not provide coverage if the money paid out by the policy holder is found to be restitutionary…

IV. INJUNCTIONS
1. You need to file a complaint before you can get an injunction
2. In order to get an injunction, you must first show that there is NO ADEQUATE REMEDY AT LAW – the key question is whether there is SOME ALTERNATIVE MODE OF RELIEF: 
a. Does it involve land?

b. Is the property involved unique?

c. Multiplicity of law suits:  will the legal remedy require numerous law suits?
d. Recurrent invasion of interest

e. Difficulty in assessing and categorizing the amount of damages
ON THE TEST, TRY TO MAKE AS MANY OF THESE ARGUMENTS AS YOU CAN IN ORDER TO SUPPORT THE ISSUANCE OF AN INJUNCTION.  AND BE PREPARED TO REBUT ALL OF THEM IF YOU ARE OPPOSING AN INJUNCTION

And remember, that when you are talking about an ADEQUATE REMEDY AT LAW, YOU MUCH CONSIDER ALL LEGAL REMEDIES – NOT JUST DAMAGES

3. The second thing you need to show in order to get an injunction is that there is IRREPARABLE HARM

This does NOT mean harm which cannot be repaired – most courts will find irreparable harm when the harm is “great” or “substantial.”  Another key criteria is whether the harm goes beyond pure economic harm.
SOME COURTS COMPRESS THESE FACTORS – BUT THAT IS NOT THE CASE IN CALIFORNIA.  In California, you need to show that there is both an Irreparable Harm and an Inadequate Legal Remedy.

The asserted harm CANNOT be entirely speculative – asserted FUTURE HARMS are generally too speculative.
4. The third factor that courts consider prior to granting an injunction is THE BALANCE OF THE EQUITIES.  You must demonstrate that the balance of the equities is in your favor – this means that the value of the injunction to the plaintiff MUST be greater than the cost of the injunction to the defendant.
Thus, you might have a situation where you request an injunction and the court doesn’t think the equities are balanced in your favor – in such a case, you might want to rework your request – to tone it down and lessen the cost to the defendant.

You also need to consider the PUBLIC INTEREST AND THE CONSTITUTIONAL VALUES INVOLVED – an injunction may infringe on otherwise protected behavior.  If that is the case, these interests will weigh heavily in the balancing.
Rainbow Family – strong government interest on one side; First Amendment rights on the other.  The court refuses to grant a complete injunction – instead they issue a PROPHYLACTIC INJUNCTION that allows them to gather but puts rules in effect to address the public safety issues.
Boomer – a private company can assert a public interest.  Here, JOBS weighed heavily in the balancing.

V. INTERLOCUTORY INJUNCTIONS

1. Temporary Restraining Order (TRO)

a. These are generally filed at the same time as the complaint

b. Generally, the complaint must be verified – there needs to some evidence, under oath, that supports the need for the court to issue that TRO
c. Can be issued ex parte

d. You need to show a SUBSTANTIAL LIKELIHOOD of prevailing

e. Preserves the status quo until you can bring a MOTION, with notice, to the opposing party – at which point it is either vacated or becomes a Preliminary Injunction

f. Need to show an “urgent need” – must provide some evidence, under oath, that harm will occur before the opposing party could be heard.

g. The initial TRO is issued for ten days
h. The TRO can be extended for an additional 10 days on good cause shown

i. Beyond that twenty day period, the TRO can ONLY be extended with the consent of the opposing party – which is not real likely.

j. A TRO is NOT APPEALABLE

k. A TRO requires a security

2. Preliminary Injunctions

a. You must show that you are “SUBSTANTIALLY LIKELY” TO PREVAIL (greater than 70%)
i. ALTERNATIVE TEST:  If you can’t show that you are “substantially likely” to prevail, you may be able to show that you are RAISING A SERIOUS QUESTION ON THE MERITS.  However, if you succeed in this argument, it raises the bar on the other injunction elements – inadequacy of legal remedy, irreparable harm and balancing of the equities…
ii. Try the traditional – substantially likely – test, first, if that fails then try the “serious question” test.

b. A preliminary injunction CANNOT be granted ex parte

c. If granted, typically lasts until final judgment is reached

d. Notice must be given to the other party – that means they have a right to be heard and to present evidence
e. Preliminary injunctions ARE appealable

f. A positive injunction “Thou shall…” is also called a mandatory injunction.  If such an injunction is appealed, it is automatically stayed until the appeal can be heard.  A negative injunction, “Thou shall not…” is also called a prohibitory injunction – if it is appealed, it is NOT automatically stayed, though a judge MIGHT suspend it pending the outcome of the appeal.
g. The party obtaining the injunction must put up a bond

Interlocutory Injunctions (and injunctions in general) are DISCRETIONARY.  On review, the Standard of Review would be ABUSE OF DISCRETION.

One consideration in deciding to grant any injunction is how much supervision will be required of the court – courts don’t like to supervise…

VI. STRUCTUAL INJUNCTIONS

1. These are generally only given for violations of CONSTITUTIONAL RIGHTS.  As such, you don’t need to go through the “injunction analysis” – if the court finds that there is a violation of a constitutional right, the injunction is automatic.
2. While MOST structural injunctions are direct – they directly address the violation of a constitutional right – they CAN be prophylactic.  In Hutto, the court enjoined behavior which was not in and of itself a violation of a constitutional right in the interest of preventing a violation of a constitutional right.

3. Typically, the court will ask the D. to fashion the injunction – to come up with a plan for redressing the violation.  The thinking is that the D. is in the best position to know how to fix things.
VII. SPECIFIC PERFORMANCE

1. This is when the court issues an order to the breaching party, ordering it to perform – to do what it promised to do.
2. When can you get Specific Performance:

a. Must show that the legal remedy is inadequate

i. This often goes to “uniqueness”

ii. S.P is designed to give you the benefit of your bargain when money damages will not suffice

iii. S.P. may be appropriate when there is uncertainty in valuing the item

iv. Need to consider if REPLEVIN would work

1. Jurisdictional issues

2. Potential for multiplicity of law suits

v. Expedience is a factor – how soon do you need the item and how long will it take to get a replacement?

b. Must show that there was a valid contract between the parties

c. Must show that P. has substantially performed and is willing and able to perform all other obligations under the contract

d. Must show that D. was able to perform

e. Must show that the contract was supported by adequate consideration – in this context, we measure consideration at the time the contract was made and we look at the adequacy of the consideration a little more closely – a peppercorn may not be sufficient.  The consideration must speak to the overall “fairness” of the deal.
f. There must be a “mutuality of remedies” – at the time Specific Performance is requested.

g. The contract terms must be sufficiently definite that the court knows what it is ordering to have done

h. The court CANNOT order the parties to perform a service – that would be indentured servitude – but if one of the parties has fully performed, then they can order S.P. against the other party
3. Courts will consider the burden on the court – to supervise and follow up – when deciding whether to grant Specific Performance

4. Van Wagner says that uniqueness is NOT DISPOSITIVE – if something is unique BUT we can assign a reasonably certain economic value to it, then damages should suffice – but if something is truly unique, such as a painting, this would probably not apply.

5. The U.C.C. has a liberal attitude toward Specific Performance:

a. Under the U.C.C., Specific Performance is available when the item is “unique” – generally, this means “one of a kind.”  Though all used things are, in effect, unique.
b. Can also get Specific Performance in “other proper circumstances” – these include when replacing the item would be “difficult, expensive, inconvenient or involve significant delay.”

c. The UCC does not replace the common law – the common law precursors still apply – still need to show everything in #2 above – but if you meet those criteria, it is easier to get the court to grant Specific Performance under the UCC

VIII. EQUITABLE DEFENSES

1. Laches
a. Similar to the Statute of Limitations, BUT the Statute of Limitations is for a fixed period – which can be tolled – while Laches is a more flexible, “reasonableness” standard.

b. The Statute of Limitations is jurisdictional – Laches is discretionary
c. In order to prevail under Laches:

i. Must show that there was an unreasonable delay in bringing the cause of action

ii. Must show that the delay was prejudicial to the defendant

1. Defense Prejudice:  the delay has made it more difficult for the defendant to defend himself.

2. Economic Prejudice:  because of the delay, the Defendant may have to pay more money than he would have had the case been brought in a more timely fashion.

a. BACK PAY can form the basis for a claim of economic prejudice, IF the delay was unreasonable

d. The presumption as to the reasonableness of the delay is governed by the applicable statute of limitations – if the action is brought within the time period of the statute, it is presumptively reasonable.  If the action is brought after that time period, it is presumptively unreasonable.

e. Additionally, if the action is brought within the statute of limitations, there is a presumption against prejudice – if it is brought outside of the statute of limitations, there is a presumption of prejudice.

2. Estoppel

a. This is a theory based on detrimental reliance on a statement made, or a position taken, by the opposing party.

b. In order to prevail under estoppel, you must show:

i. The party making the statement or taking the position knew the actual facts of the matter

ii. That party INTENDED the other party to act on, or rely on, that statement or position.
iii. The other party does in fact act or rely on that statement or position

iv. The other party has to be [generally] ignorant of the true facts

c. If these conditions are met, the party who made the statement or took the position is BARRED from changing it

d. It is very difficult to use ESTOPPEL against the GOVERNMENT – don’t want to let some lacky bind the government.  You must show that the government’s misconduct so outweighs the public interest that it would not be unreasonable for them to be estopped.
i. Two part test:  must show “Affirmative Misconduct” on the part of the government AND that the injustice created must be sufficiently severe to outweigh the public’s interest not to be unduly damaged by the imposition of estoppel

ii. Certain statutes might explicitly pre-empt estoppel against the government

e. Estoppel can also act as a defense to a defense – school molestation case,  D. was estopped from asserting the statute of limitations
3. Unclean hands
a. Defendant needs to show that P. was involved in “serious misconduct” – something like fraud, though it doesn’t necessarily need to rise to that level – and that the misconduct was related to the underlying action.

b. If D. can show this, then typically the court will leave the parties as they are and not afford either one a remedy

c. This defense DOES NOT require a showing of prejudice to D. – it is the interest of maintaining the integrity of the justice system, rather than the interest of fairness, that sets the bar.

4. Unconscionability

a. This started out as an Equitable Defense – but now it is both equitable and legal.

b. Originally, this was only applied to Specific Performance – it would be unconscionable to order me to perform…
c. Because of the UCC, unconscionability has come to be a defense to just about any breach of contract.

i. Terms are so “one-sided” as to be oppressive

ii. Codified in UCC 2-302

d. The standard is that it must “shock the conscience” of the court

e. This is a “sliding scale” test which considers:
i. Procedural unconscionability
1. hidden terms

2. unfair surprise

3. contract of adhesion

4. inequality of bargaining power

5. lack of sophistication on behalf of one party

ii. Substantive unconscionability
1. terms are one sided and unreasonable

2. term is contrary to public policy

3. need to balance the above against the freedom to contract

iii. Surrounding Circumstances

1. Language issues

2. Financial concerns

f. This analysis is as of the time the contract was executed
g. This is a Partial Defense – in many cases, the court can excise the offending term or language – keeping the rest of the contract intact.  In some cases, the entire contract might be so one-sided, however, as to not let that happen.

5. Election of Remedies

a. This is a situation when there are two remedies which are at least theoretically inconsistent – the most common example is when someone sues for breach of contract and wants both damages and rescission:  if the contract is rescinded, there is no breach and therefore, no damages…
b. IN CALIFORNIA – AND IN MOST COURTS – THERE MUST BE SOME DETRIMENTAL RELIANCE.

c. When one of the parties is seeking INCONSISTENT REMEDIES, the court will often require that party to make an election – if the party elects Remedy #1, that acts as a defense to Remedy #2 – however, there generally has to have been reliance on the election of Remedy #1.
d. It doesn’t matter whether the remedies in question are legal or equitable – even though Election of Remedies is an equitable defense.

e. THIS DOCTRINE HAS BEEN REJECTED BY THE UCC –  IN UCC 2-703 -- BECAUSE IN THE PAST, A CONSUMER COULD HAVE ELECTED A REMEDY WITHOUT HAVING ANY IDEA OR INTENTION OF SO DOING.
f. This doctrine is also generally disfavored by the courts – courts may not allow the defense in the absence of reliance or the potential for a double recovery.

g. Sometimes you can elect a remedy without meaning to – you file a law suit seeking inconsistent remedies in Count 1 and Count 2.  You then ask for Summary Judgment on Count #1 and get at least Partial Summary Judgment and that will serve as your election of that remedy.

h. Additionally, if P. sends D. a letter demanding damages – that is an election to affirm the contract and may preclude a later demand for rescission.

i. This is really more of a limitation on damages than an actual defense – it is designed to prevent double recoveries.
IX. CRIMINAL CONTEMPT
1. Purposes of Criminal Contempt

a. Punish wrong doer

b. Protect the court

c. Preserve the judicial process

2. Definitions:

a. Contemnor:  person that is in contempt

b. Contumacious conduct:  disobedient behavior

c. Contemptuous conduct:  disrespectful behavior

3. Some things that can involve criminal contempt are:

a. Misbehavior in the court’s presence

b. Misbehavior by officers of the court in official transactions

c. Disobedience of a lawful writ or rule or order or command of the court
4. The court will then issue an order for you to “show cause” why you are not guilty of contempt.

5. A contempt action is a separate action – United States v. Contemnor

6. If you are ordered to do something by the court, under penalty of contempt, you must obey – if you violate the court order, you will be found to be in contempt.

7. Four NARROW EXCEPTIONS to the rule that you MUST OBEY:
a. If the order is TRANSPARENTLY INVALID or ONLY HAS A FRIVOLOUS PRETENSE TO VALIDITY (this is VERY unlikely to happen – after all, a court IS issuing the order)

b. If you attempt to challenge the order – by filing a motion to dissolve --  but are met with undue delay and frustration

c. If the Court that made the order lacked jurisdiction
d. If you were never served

8. The general rule for INDIRECT Criminal Contempt is that before the court can punish someone for contempt, they must comply with Due Process:

a. D. must have notice

b. D. must be given the opportunity to raise a defense

c. D. has a right to counsel

d. D. has a right to testify and to call witnesses on their behalf

e. The burden of proof on the court is BEYOND A REASONABLE DOUBT

f. The violation must be fairly specific

9. DIRECT CRIMINAL CONTEMPT

a. This involves conduct in the presence of the court and can be punished without Due Process
b. What does it mean to be “IN THE PRESENCE OF THE COURT?”

i. Greenberg rule:  must be in the actual physical presence of the Court – the judge MUST be able to either SEE or HEAR the action that led to the contempt citation.
c. In the case of DIRECT CRIMINAL CONTEMPT – the judge must enter a WRITTEN ORDER OF CONTEMPT that recites the facts and is signed by the judge.
i. The judge MUST ATTEST that he/she saw or heard the contemptible conduct – this is just one step short of putting the judge under oath.

d. Direct contempt is really an extraordinary power – as such it is generally involves exceptional circumstances:
i. Threats to the judge

ii. Disruptions of hearings

iii. Obstruction of justice
X. CIVIL CONTEMPT

1.  Purposes of Civil Contempt orders

a.  Compensate a party who is injured by the opposing party’s contempt – Court orders Party B. to grant discovery.  Party B. fails to comply.  Party A. incurs additional costs as a result of Party B’s failure to comply with the court’s order.  The court can then order party B. to pay Party A. for the additional costs.
i.  You can recover ANY damages that were PROXIMATELY CAUSED by the contempt and which are reasonably certain – INCLUDING LEGAL FEES.
b. To force a party to do what the court orders them to do – typically involves fine and/or imprisonment until you comply
i. This is COERCIVE CIVIL CONTEMPT

ii. “The party holds the key to prison in his own pocket.”

c. Defenses to Civil Contempt

i. Good faith:  I tried my best to comply, but failed.
ii. Substantial Compliance:  I took all reasonable steps to ensure compliance
XI. SPECIAL ISSUES IN EQUITY
1. Statutory Limitations 

a. A statute might limit the imposition of an injunction

b. A stature might mandate the imposition of an injunction

c. In order for a court to be deprived of its discretion to issue an injunction, there must be a CLEAR STATEMENT of Congressional intent

i. In the absence of a clear statement, the presumption is that the judge has the authority to issue an injunction

2. Balancing the Equities
a. TVA v. Hill – the snail darter case – the Court CANNOT BALANCE THE EQUITIES IF CONGRESS HAS ALREADY DONE THE BALANCING
b. You need to look very carefully at the language of the statute and the congressional intent
3. Defamation
a. THE TRADITIONAL RULE:  Equity will not enjoin a defamation

b. The Modern Approach:  this is addressed by a FIRST AMENDMENT ANALYSIS:
i. If an injunction will operate as a prior restraint on speech, the 1st Amendment considerations WILL WEIGH VERY HEAVILY IN THE BALANCING AGAINST ISSUING THE INJUNCTION
ii. This is NOT a per se rule:  if the purpose of the speech is merely to harass or annoy, then an injunction COULD issue

4. Breach of Privacy

a. The Galveston City Counsel case – like with defamation, you do a 1st Amendment analysis.  In that case, the argument against injunction was very strong, because this was highly protected, political, speech.

5. Can you enjoin litigation?

a. YES – where the purpose of the litigation is to:

i. Harass the D., OR

ii. Reopen a closed case, OR

iii. When the P. has a record of filing vexatious and repetitive (duplicative) law suits – though this is still a rare remedy

b. Any such injunction must be NARROWLY TAILORED  -- and generally only partial (might require the consent of the court before an individual is allowed to file a new suit)

XII. CONTRACT DAMAGES

1. When there is a breach of contract, the injured party can get either contract damages OR tort damages
a. Tort damages are retrospective – they try to put the injured party BACK to the position they would have been in had the contract never existed
b. Contract damages are prospective – they try to give the injured party their expectancy damages so that they get the “benefit of their bargain.”

c. There are two types of TORT DAMAGES:

i. Reliance Damages:  these are monies paid to THIRD PARTIES in reliance on the existence of a contract
ii. Restitution:  the D. has to give back a benefit that was unjustly conferred upon them by P.

1. Specific Restitution is when the D. is order to return a SPECIFIC ITEM, rather than just an amount of money
XIII. GENERAL PRINCIPLES OF CONTRACT DAMAGES
1. Contract Damages are NOT PUNITIVE – they are compensatory – the breaching party should not be punished for breaching [this is the notion of EFFICIENT BREACH].

2. There should be NO WINDFALLS to the injured party

3. You have to prove THE AMOUNT OF DAMAGES with reasonable certainty.  There is a little more lee way as to the amount of damages.

a. If you CANNOT prove expectation damages with reasonable certainty, they will ONLY be able to recover reliance and restitution damages
XIV. EXPECTANCY DAMAGES
1. These are contract damages designed to put P. in as good a place as he would have been had D. fully performed.  THE FOCUS IS ON WHAT P. HAS LOST AS A RESULT OF THE BREACH.
a. This generally arises in a situation where P. wants to enforce the contract against D.

2. Expectancy Damages = (the net value of what was promised)+(any other incidental or consequential damages caused by the breach)-(net value of what was received)-(any mitigation – reasonably avoidable costs)

3. This entails the loss in value to the injured party and any other damages – incidental and consequential – that were caused by the breach.  However, you must also SUBTRACT any cost or loss the P. avoided by not having to perform
4. THE GENERAL RULE is that we will give you the cost to complete – this is as close as we can come to giving you the benefit of your bargain
5. CAVEAT -- You get the COST TO COMPLETE the contract, unless that cost is GROSSLY DISPROPORTIONATE to the reduction in value caused by the breach – in that case, you will be capped at the reduction in value

a. EXAM TIP – IF THE COST TO COMPLETE IS LESS THAN DOUBLE THE REDUCTION IN VALUE, THEN YOU WOULD GIVE THE COST TO COMPLETE
b. IF THERE IS A CONTRACT AND A BREACH, LOOK FOR EXPECTATION DAMAGES, FIRST, THEN GO TO RELIANCE DAMAGES AND FINALLY RESTITUTION
XV. RESTITUTION

1. This is measured by the value of the goods and services that were provided to the D.  THIS LOOKS AT D’S GAIN, NOT P’S LOSS.
2. If you cannot determine the value of the goods and services to the D., then as a fallback you can use the Fair Market Value of the goods or services.

3. This is a theory of QUASI CONTRACT:  a legal fiction, a contract implied in law.  
XVI. RELIANCE DAMAGES

1. This is a tort claim in lieu of expectancy damages
2. P. gets reimbursed for monies paid to 3rd parties in reliance on the existence of a contract.

3. Reliance damages can NEVER exceed the contract price – because anything over the contract price would have been a loss to P.
4. Reliance damages will be reduced by any loss P. would have suffered had D. performed.
5. Two types of reliance damages:

a. Essential – expenses incurred in preparation to perform or by performing

b. Incidental – damages not DIRECTLY related to the contract, but reasonably foreseeable (you contract for a house and buy furniture for that house – if the builder breaches, you will get reimbursed [though you would have to mitigate].

XVII. INCIDENTAL DAMGES

1. These are reasonable costs that P. incurs AFTER THE BREACH.

2. These include the reasonable costs of mitigation – even if the P. was unable to mitigate
XVIII.   CONSEQUENTIAL DAMAGES
1. Any other losses caused by the breach, SO LONG AS THOSE LOSSES WERE REASONABLY FORESSEABLE AT THE TIME OF CONTRACT FORMATION

2. Can include LOST PROFITS – BUT P. WILL NEED TO SHOW HISTORICAL EVIDENCE TO SUPPORT THE CLAIM. Very hard to obtain for a new business.

XIX. EMOTIONAL DAMAGES FROM A BREACH OF CONTRACT
1. Very hard to get – the general rule is that no damages for emotional distress absent some physical injury.

2. EXCEPTIONS – when distress damages would be foreseeable from the nature of the contract – when emotional issues are closely linked to the contract – for example, a funeral home loses your father’s ashes…

XX. CONTRACTS FOR THE SALE OF GOODS

1. These are GOVERNED BY THE UCC

2. Possible responses to breach:

a. Buyer could reject the goods

b. Buyer could timely revoke acceptance

c. Buyer can seek damages

d. Buyer can seek specific performance

e. Buyer can seek replevin

3. BUYER’S REMEDIES

a. If the buyer has pre-paid any part of the price, he can get that money back
b. Buyer can COVER – in a reasonable fashion – and get the difference between the cover price and the contract price

c. Buyer can get the difference between the contract price and the market price at the time the buyer learned of the breach

d. Buyer could also get SPECIFIC PERFORMANCE – in certain situations.

e. A buyer can also get CONSEQUENTIAL DAMAGES – BUT the buyer will need to show that the seller knew – or had reason to know – of the buyer’s requirements or needs.  If the buyer CAN show that the seller had such knowledge, this presumptively entitles the buyer to consequential damages – BUT the buyer cannot recover any consequential damages that could have reasonably been prevented by cover.
i. Foreseeability (had reason to know) is a two part test:  what would a reasonable person in the seller’s position have known and what did the seller actually know

ii. The duty to cover is governed by a “reasonableness” standard – if you take reasonable measures to cover, but can’t, the duty may be excused

iii. Breach of Warranty – the buyer must prove that any consequential damages caused by a breach of warranty were proximately caused by the breach of warranty

iv. Lost Use – this is a very common consequential damage.  This is when you don’t finish something in time or don’t close in time – yachts, luxury cars, houses, apartments

1. Valued by looking at the Fair Rental Value

v. Lost Profits – can’t be too speculative.  New businesses often have trouble with this – if they are a “chain” they might try to make the argument, but it is still an uphill battle

4. If Buyer accepts the goods – or fails to reject them in a timely fashion:
a. He can no longer rescind the contract

b. He is obligated to pay the price

c. He can only seek damages – no right to either restitution or rescission
d. Under the UCC, if buyer fails to timely notify seller of any breach, he gives up his right to any remedy
5. SELLER’S REMEDIES

a. The seller can withhold delivery
b. The seller can stop delivery

c. The seller can resell the goods and get the difference between the sale price and the contract price.  (UCC 2-207)
i. If it is a private sale, you must give notice to D. before you resell the goods.  Burden is on the seller to show reasonable notice.
d. The seller can get the difference between the market price and the contract price – the market price is measured at the time and place of tender

6. Incidental Damages

a. Either party can get these

i. Additional storage costs

ii. Additional transportation costs

iii. Additional insurance costs

iv. Additional costs incident to new sale

7. WHEN CAN SELLER RECOVER LOST PROFITS?  (UCC 2-708 (2))
a. LOST VOLUME SELLER

i. The seller MAY be able to get lost profits – but only in a situation where A breaches and the seller sells to B – if the seller had the capacity to fill both orders, then he is entitled to the PROFITS he would have made from his contract with A

b. NO MARKET FOR THE GOODS

i. If the seller is completely stuck and can’t unload the goods anywhere, he is entitled to his profits
c. NO OBLIGATION TO ENTER THE MARKET

i. If the market is VERY WEAK – the seller could cause it to collapse completely by entering it.  In such a case, he is not obligated to dump his goods to his detriment

XXI. REAL PROPERTY
1. In General, there are three categories of remedies that apply to the sale of land:

i. Specific Performance

1. This is the favored approach – land is always considered “unique” – but it is NOT AUTOMATIC – the court will look at the hardship to the parties and the practicalities

ii. Actual Damages:  the difference between the contract price and Fair Market Value on the date of the breach

iii. Rescission and restitution:  returns the innocent party to his status before the contract was executed – in order to get restitution, you must show unjust enrichment
2.  Earnest money, down payments, deposits
i. Could be partial payment of damages
ii. Could be partial payment of purchase price if specific performance is ordered
iii. Could be liquidated damages

3.  No fixed rule
i. Look at the language of the contract
ii. Sometimes can consider extrinsic evidence

4. LIQUIDATED DAMAGES
i. The parties agree to take a FIXED SUM OF MONEY in the event of a breach
ii. There must be an intent to be bound
iii. No such thing as PARTIAL liquidated damages
5. Enforcing a LIQUIDATED DAMAGES Provision
i. A liquidated damages clause will likely be enforced, if:
1. At the time of contracting, damages were uncertain or – at the very least – difficult to ascertain
2. The parties must have intended that the amount of liquidated damages was INTENDED to be FAIR COMPENSATION for a breach – rather than a penalty
3. The amount of the liquidated damages bears a reasonable relationship to the anticipated damages

6. A party can rebut the presumption that a Liquidated Damages Provision is enforceable by showing:

i. There was a fatal flaw in the contract or the LDP – fraud, etc.

ii. P. SUFFERED NO DAMAGE WHATSOEVER
iii. The court will not grant liquidated damages -- even if all of the above conditions are met – that is when the injured party suffered NO DAMAGE WHATSOEVER from the breach.  If the breaching party can demonstrate that, then the court may find that it would be unjust enrichment to allow the “injured” party to keep the money

XXII. BAD TITLE
1. What happens when an individual sells something that they honestly believe they own – but then finds out that they cannot convey good title?

a. English Rule:  Buyer can receive reliance (costs of surveys, inspections, title searches) and restitution (deposit) damages, BUT NOT expectancy damages

b. American Rule:  abolishes that distinction – all damages are allowed – including expectancy (difference between market and contract price; if the injured party is a professional “flipper” may be able to recover lost profit), as well as any incidental damages that were foreseeable and a reasonably certain consequence of the breach.
XXIII.   DELAYED CLOSINGS

1. This typically occurs when one party can’t – or doesn’t want – to perform and the court orders Specific Performance
a. The goal of the court is to readjust the equations
i. Buyer recovers for the lost use of the property – measured by its fair rental value OR any profits earned on it

ii. If the buyer is the injured party, they may also be able to obtained their increased financing costs for the time period they are likely to own the home

iii. Seller recovers for their lost use of the purchase money – how much would they have earned on the money had they put it in the bank – but this is capped at the total rental amount.
XXIV. TORTS
1. Injury to Personal Property

a. If something you own is COMPLETELY DESTROYED, you get the FAIR MARKET VALUE right before the destruction and loss of use until it can be replaced – BUT you deduct any money you could get for scrap.
b. If something you own is damaged, but NOT completely destroyed, you get the cost of repair and the reasonable LOSS OF USE during the repair period

i. CALIFORNIA RULE:  the cost of the repair CANNOT exceed the reduction in value – BUT, loss of use is above and beyond the cap.
c. Constructive Total Loss – the fair market value is less than the cost of repairs, or it would not be reasonable to repair.  Treats the item as being totally destroyed and the damages are the decrease in value + loss use for the time reasonably required to replace it.  
i. The Decrease in Value would be the FMV immediately before and after the accident
2. Standard of “Value to the Owner”

a. If a piece of personal property has NO market value – but has utility for its owner, the court can estimate its value based on its continuing utility – if tortfeasor asserts that the FMV is less than the cost of the repair, the burden is on the tortfeasor to prove that.
3. Special Rules 
a. General rule for Conversion is that you get the Fair Market Value at the time of the conversion.

b. Fluctuating Assets (conversion):  P. gets EITHER the Fair Market value at the time of conversion, OR the HIGHEST VALUE between the time P. learned of the conversion and a REASONABLE TIME THEREAFTER.
i. “Reasonable time” is measured by how long it would take to buy a replacement for the converted item(s).

c. Household Goods and Clothing

i. You look to the ACTUAL VALUE to the owner:
1. This is a fairly objective standard that falls somewhere between the replacement cost and the FMV – which will be fairly low, because it is all used goods…
2. You look at the original cost of the items, then factor in such things as wear and tear and depreciation.

3. GENERALLY, the ACTUAL VALUE TO OWNER doesn’t include SENTIMENTAL VALUE --  although in items that have INTRINSIC SENTIMENTAL VALUE, such as an OLYMPIC MEDAL – you might be able to get it…
4. Plaintiff MUST present SOME EVIDENCE as to value – they can’t simply assert a value

d. Commercial Goods (manuscript case):  FMV – or if that is too difficult to determine, the cost of recreating it…

e. Total Destruction of Personal Property

i. FMV right before the destruction

ii. Reasonable lost use for the time it takes you to replace the item in question

f. Injury to Land

i. Must determine if it is a permanent or a temporary injury

ii. PERMANENT INJURY is fixed and not easily abatable or repairable.  Typically, this is a one time deal – although it could be a series of smaller events that eventually cross the line
1. The Statute of Limitations for this type of injury starts running with the Cause of Action accrues – the Cause of Action accrues when you have all of the elements to bring a lawsuit – thus, in this case, the Statute of Limitations would begin to run when the injury takes place or when it “becomes” permanent
2. Damages:  the difference in the Fair Market Value right before and right after the injury.  These are COMPLETE damages for ALL LOSSES – past, present and future…

iii. A TEMPORARY INJURY can be abated or repaired.  It is often a “continuing” injury – a series of events
1. With this type of injury, you can get damages for injuries that go BACK to the beginning of the Statutory Period and FORWARD until the time of judgment
2. Damages:  The cost to repair the property – ALTHOUGH YOU WILL BE CAPPED at the reduction in value of the property.  

a. You will also get lost use – lost rental value, or reduced rental value, or lost or diminished crop value, etc.

4. EXCEPTION TO THE “REDUCTION IN VALUE” CAP

a. If P. has a GENUINE desire to repair the property for personal reasons and the cost of so doing is not unreasonable – the idea is that we want to make sure that the P. actual does undertake the repairs.  The strongest case for getting these types of damages is when you have already made the repairs…
5. Stigma Damages

a. These are damages designed to compensate for the property’s loss in value as a result of a long term negative perception of the property (for example, there was a toxic spill, but it has been cleaned up but the property value is still depressed).  These are in excess of any other damages.
XXV.  TREES

1.  You need to determine what purpose the trees serve.  If they are ornamental, or have some value in the ground, then the damages will be the reduction in value to the land.

2. If the trees have some commercial value out of the ground – such as lumber – then you would get the commercial value at the time of the taking.

XXVI. MINERALS, GRAVEL, OIL
1. Anything which is either embedded in or under the land

2. Need to determine whether the TRESPASS was willful or non-willful

3. If the trespass was NON-WILLFUL – the remedy is the value of the minerals IN PLACE – that would be determined by looking at the value of the material at the surface MINUS the extraction costs.

4. Another way of determining damages for a non-willful trespass would be in the situation where the trespasser was paid ROYALTIES to allow a third party to extract the goods.  In such a case, the proper amount of damages would be to award the amount of the royalties

5. If the trespass was WILLFUL – the measure of damages will be the value of the goods at the surface – but there will be NO ALLOWANCE FOR EXTRACTION COSTS – this is somewhat punitive and may result in the P. getting a windfall, but such is the cost of an intentional tort…

XXVII. ENVIRONMENTAL DAMAGE TO LAND OWNED BY A     SOVEREIGN ENTITY
1. This entity could be the Federal government, a state government, or a tribal grouping or organization

2. In these cases, it is not feasible for them to “REPLACE” the land

3. The sovereign is generally allowed to recover a REASONABLE amount to repair the land.

i. The Courts will consider the natural reproductive capacity of the land to clean itself

ii. In most cases you would be able to recover enough money to do most of the clean up

iii. There is NO CAP – even when the cost of the clean up exceeds the Fair Market Value of the land

XXVIII. PERSONAL INJURY
1. You can almost always recover past medical costs – they are pretty certain

i. You simply submit your medical bills

2. You can generally recover lost earning capacity or lost future earnings
i. Lost earning capacity is permanent
1. Determine the loss per year (could be total or partial)
2. Multiply by the number of years the person is likely to be in the work force (generally assume they will work until age 65)
a. Probably should take reasonable increases in salary into account
b. Reduce to present value
3. While an earnings history might be helpful in determining the amount of damages, it is not essential

ii.  Lost future earnings is temporary
1. Figure out what they have already lost and what they are likely to lose until the time they can go back to work

3.  Do not make deductions for taxes or social security – you get GROSS WAGES
4.  Special earning issues for minors – minors must bring their own lawsuit to recover for losses occurring after the age of majority

i. Child – sues for punitive damages, lost and future adult earnings, lost adult earning capacity, pain and suffering, medical expenses after the age of 18

ii. Adult – sues for medical expenses until age 18, loss of services or earnings of child during minority

5. Pain and Suffering
i. The injured person has to be conscious of the pain and suffering – and can only recover for the period of consciousness

ii. Some courts do not allow for hedonic injury (loss of enjoyment of life)

iii. The jury is simply instructed to “do what is fair and reasonable.”

iv. Generally, we DO NOT admit expert testimony as to the amount of damages to be given

v. Experts can attempt to quantify the amount of pain and suffering – just not assign a dollar figure to it 
vi. The lawyer can suggest a lump sum figure AND the lawyer can suggest a formula for computing damages on a per diem basis
vii. Pain and suffering damages are NOT reduced to present value

viii. Lawyer can NOT ask the jury how they would feel if it happened to them – or to a close family member:  the Golden Rule.

6. Future Medical Expenses

i. Do a per diem calculation based on the expected life expectancy – this will give you the cost of the care for life.  Then multiply that by the projected inflation of medical expenses.  Then reduce that number to present value.
1. If the medical expenses are for an operation or procedure which will be undertaken shortly – then don’t reduce to present value.
7. Loss of Consortium

i. Tangible (economic)
1. Support:  this is the amount of money the injured person would have likely contributed to the household

a. IF THE INJURED PERSON HAS ALREADY RECOVERED FOR LOST EARNINGS – THE SURVIVORS CANNOT GET SUPPORT – THIS WOULD BE DUPLICATIVE
2. Services:  the value of the service that the injured person would have provided to the household

3. The value of both support and services must be reduced to present value

ii. Intangible (non-economic)

1. Love, Companionship, Sexual Relations

2. Mentoring, guidance

3. Take the age of the victim into account

8. Single Recovery Rule

i. Generally, courts will award a single lump sum for damages.  There are a number of good arguments to allow for periodic payments, but at the moment the general rule is the lump sum

XXIX. SURVIVORSHIP ACTION
1. This is an action brought on behalf of the estate.  The estate can recover for things like funeral costs and medical costs if the estate paid for – or is liable for – these costs
i. Normally, the estate can recover for any claims that the deceased had – except for what caused his death.

ii. Estate can recover for damage to the deceased’s property

2. IN CALIFORNIA – THE ESTATE CANNOT RECOVER FOR:

i. PAIN AND SUFFERING

ii. LOST EARNING CAPACITY
iii. LOSS OF ENJOYMENT OF FUTURE LIFE

3. But the estate CAN recover for the wages lost between the time of the injury and the time of death.

XXX. WRONGFUL DEATH ACTION

1. This is a statutory claim brought by a member of the decedent’s family
i. This action does NOT value the decedent’s life, it values the injury that his death has caused his family.

2. The family member bringing the suit can recover:

i. Funeral costs – if not covered by the estate

ii. Medical costs, if not covered by the estate

3.  Spouses, parents and children can bring actions for LOSS OF CONSORTIUM in cases of Wrongful Death

i. They can recover:

1. Support – indirect way of getting future earnings

2. Services

3. Loss of consortium – mentoring, moral guidance, love, affection, sex…

XXXI. LIMITATIONS ON DAMAGES

1. Certainty:  Damages must be proven with reasonable certainty – in particular, THE FACT of damages MUST be proven with reasonable certainty.  There is more wiggle room as to the amount of damages – particularly in cases of Tort (pain and suffering are particularly hard to quantify)
i. P. MUST present evidence of damages and causation

2. CONTESTS or SPORTING EVENTS
i. The American Rule is that you CANNOT recover for any losses stemming from your participation in a contest

1. Only exception might be if you were CERTAIN to win but were kicked out at the last minute for untoward reasons

ii. The British Rule allows you to value the opportunity – if there are three people left when you get booted, you had a one in three chance – thus, you would divide the total prize money into thirds and that would be your damages

3. Mitigation
i. Mitigation applies to both contract and tort damages

ii. When one side repudiates a contract, the other side cannot simply ignore that and go on performing.  If they do, they will not be able to recover for any work performed after they knew of the repudiation

iii. There is an AFFIRMATIVE DUTY to reduce the damages caused by a breach

iv. In an employment context, your recovery will be reduced by ANY MONEY YOU ACTUALLY EARNED FROM ANY JOB

1. In addition, your recovery will be reduced from any income you COULD HAVE EARNED FROM COMPARABLE EMPLOYMENT
2. D. has the burden of persuading the court that the employment was indeed comparable

4. Surgical Procedures

i. Traditionally, you would not have had a duty to undergo surgery in order to mitigate damages

ii. Now, however, if a person of ordinary intelligence and prudence would have undergone the procedure, then your recovery will be reduced to what it would have been had you undergone the procedure

5. Collateral Source Rule

i. If you receive money or a benefit from a source that is INDEPENDENT OF THE TORTFEASOR, that money WILL NOT be deducted from the tortfeasor’s liability

1. In a case AGAINST THE GOVERNMENT – look to see if the money comes from the same fund that is going to pay the Tort Damages – if it is, then it isn’t collateral and will be deducted.

a. Social Security is an example of money that isn’t from the general fund

ii. Rule of Evidence:  the Collateral Source Rule bars the defendant from presenting evidence that P. has insurance coverage

XXXII. PUNITIVE DAMAGES
1. The purpose of punitive damages is to punish the wrongdoer and to deter future conduct
2. Under the CALIFORNIA STANDARD, you must show that the person acted with “Oppression, Fraud or Malice” – malice can include some types of recklessness

3. Under the CALIFORNIA STANDARD, the burden of proof is elevated for punitive damages – you must show oppression, fraud or malice by “CLEAR AND CONVINCING” evidence

4. Additionally, there are certain PROCEDURAL safeguards which have been put in place:

i. Bifurcation is mandatory if requested – so that the Defendant’s wealth won’t work against him in the liability phase

ii. The judge is required to make a meaningful review as to the amount of the award

iii. The judge is required to make written findings of fact and law in support of the award for purposes of judicial review

iv. Judges MUST give jury instructions which guide the jury and instruct them on the purposes of punitive damages and some idea as to how to calculate an amount

5. SUBSTANTIVE DUE PROCESS

i. Punitive Damages DO NOT violate the 8th Amendment prohibition against unreasonable fines – unless they are being paid to the government…

ii. BMW v. Gore – punitive damages cannot be imposed for conduct outside of a jurisdiction which is legal in the jurisdiction in which it happened

1. It’s kind of an open question what exactly CAN be considered extra-jurisdictionally – while a state CAN consider extra-jurisdictional conduct for purposes of determining eligibility for punitive damages, it may not be able to do so to determine the amount…

2. BMW also established the principle that Punitive Damages cannot be “GROSSLY EXCESSIVE” and gave three factors for determining the gross excessiveness:

a. The Reprehensibility of the conduct

b. Proportionality  -- Campbell suggests a single digit multiplier as the ceiling

c. The amount of criminal or civil sanctions applicable to the conduct

3. From a constitutional standpoint, you don’t look at the wealth of the defendant – although that is an important element in setting the amount of the damages in practice…

6. Nominal Damages

i. Punitive damages can be allowed when there have only been nominal damages – in such a case, the Campbell rule will not apply.

7. Punitive Damages for negligence or strict liability

i. The test for whether punitive damages are allowed does not require an INTENT TO INJURE – thus, punitives are available for non-intentional torts

ii. However, the behavior must be OUTRAGEOUS

1. Behavior that displays a RECKLESS INDIFFERENCE to, or disregard of, the legally protected rights of others

2. In the case of PRODUCTS LIABILITY – must show ACTUAL KNOWLEDGE of the defect AND its POTENTIAL HARM to consumers
3. Must act in BAD FAITH by marketing a product when you have failed to warn or adequately test
iii. May also prove entitlement to punitives by showing that the marketer or manufacturer showed a FLAGRANT INDIFFERENCE to public safety

iv. Additionally, there may be other circumstances of aggravation

8. Punitive Damages and Contracts

i. General rule:  NO punitive damages for breach of contract, even if the breach was willful, intentional or malicious
ii. The EXCEPTION is if the breach involves conduct that contains an element of malice or recklessness AND is also an independent tort:

1. fraudulent inducement

2. breach of duty of good faith and fair dealing
3. promissory fraud
9. Two additional exceptions – at least in California:

1. Insurance Bad Faith

2. Public Service Company or Common Carrier NOT discharging its duties to the public
10. Generally, you cannot turn a contract dispute into a tort claim in order to go after punitive damages – the purpose of contracts is to minimize risk.

11. Multiple Law Suits
i. First Comer approach – unseemly, created a race to the courthouse steps

ii. Bifurcation – in which defendant can argue in the second phase of the trial that they have already been sufficiently deterred
12. Vicarious liability – an employer is GENERALLY not going to be held vicariously liable for the actions of an employee for purposes of punitive damages.  
i. Carelessness or inactivity DOES NOT equal malice.  So, if you want to get punitive damages from a company – or a university – you need to show that the entity engaged in conduct that justifies the imposition of punitive damages:
1. The employer actively engaged in the bad conduct

2. The employer authorized the conduct – approved of the conduct before the fact
3. The employer ratified the conduct – approved of the conduct after the fact
13. There are some other NARROW EXCEPTIONS to the general rule against vicarious liability:

i. The employee was in a managerial or supervisory position and acting within the scope of their employment

ii. The employer recklessly hired an unfit employee

14. Punitive Damages and Insurance
i. Insurance companies are NOT LIABLE for punitive damages – if they were, it would undermine their effectiveness as a deterrent

15. A successor company is liable for punitive damages engendered by its predecessor

16. Standard of Review

i. There has to have been CLEAR AND CONVINCING evidence of Oppression, Fraud or Malice

1. Oppression:  despicable conduct that subjects a person to cruel and unjust hardship in conscious disregard of their rights

2. Fraud:  intentional misrepresentation, deceit, or concealment of material fact known to D.

3. Malice:  Ill will, intent to injure, OR despicable conduct with a willful and conscious disregard of the rights or safety of others (recklessness)
XXXIII. RESTITUTION

1. Restitution is a way to measure damages

2. In a contract situation, if you cannot show expectation damages with reasonable certainty, restitution is the fall back – you don’t have to make any special showing, if you prove the breach you will automatically be entitled to restitution
3. You can also get “automatic” restitution if the other party breaches and you ELECT restitution/rescission as your remedy.  By so doing, you UNDO the contract and you automatically get restitution – but remember, THIS IS A TWO WAY STREET – EACH PARTY GIVES BACK WHATEVER THEY GOT…
4. QUASI CONTRACT – also known as UNJUST ENRICHMENT OR ASSUMPSIT.

i. This is a legal remedy – in fact, it is a legal fiction.

ii. Must show that:

1. P. conferred a benefit on D.

2. D. would be UNJUSTLY ENRICHED if he were allowed to keep the benefit without paying for it
3. D. should pay for the benefit – it is the type of benefit that you would expect to have to pay for…

5. RESTITUTION IS MEASURED BY D.’S GAIN – RATHER THAN BY P.’S LOSS

i. As a result, it ONLY addresses benefits that HAVE BEEN conferred – no future gains, that is a lawsuit for another day
XXXIV. SPECIAL RULES FOR CONTINGENCY CONTRACTS
1. Traditionally, under the common law, if an attorney had a contingency contract with a client and the attorney was fired without good cause, they were entitled to whatever percentage they had negotiated – this was an “expectation damage” approach

2. Modern courts became concerned that this could have a “chilling effect” on people firing their attorneys – SO, the current law is that you only get restitution – you get the value of the benefit you conferred on the client
i. This is measured by the attorneys reasonable hourly rate multiplied by the number of hours the attorney worked on the case

ii. As a result, it is very important for attorneys to always keep contemporaneous time records

iii. CALIFORNIA HAS ADDED THE ADDITIONAL REQUIREMENT THAT YOU ONLY GET RESTITUTION IF THE CLIENT GETS A RECOVERY
1. Quantum Meruit

XXXV. ELECTING RESTITUTION
1. With certain torts – such as conversion – you can elect NOT to proceed in tort, but rather to proceed under a theory of quasi contract and get damages in restitution

2. The main reasons you would to this are:

i. The remedy might be better

ii. The Statute of Limitations is USUALLY longer for contract actions that for tort actions

XXXVI. COMMON COUNTS
1. This is a sub-species of Quasi Contract – if you fall within one of these fact patterns, you simply assert the common count and it is fairly easy to recover

i. Money had and received

ii. Goods sold and delivered

XXXVII. EQUITABLE RESTITUTION
1. Constructive Trust

i. This is imposed by operation of law – it is a legal fiction.  We will pretend that the person who took the property was actually your trustee and is keeping the property on your behalf

ii. This applies when you have title to the property which has been misappropriated – so it only applies when there has been no “mingling” of assets.

iii. If you can make a cause of action for fraud, you are automatically entitled to a constructive trust

iv. If the situation does not involve fraud, you might still be able to get a constructive trust:

1. The key issue is the existence of a confidential relationship that has been breached

v. This is a type of SPECIFIC RESTITUTION – a trust is imposed on the money or property that was wrongfully obtained – this can be advantageous if the wrong doer invested well

vi. Remember, you can TRACE ASSETS – AND IF THE MONEY WAS USED TO BUY OTHER PROPERTY, YOU CAN GET A TRUST AGAINST THAT PROPERTY
2. Equitable Lien

i. If you have a right to a Constructive Trust, you also have a right to an equitable lien

1. If the property has gone down in value, you would want an equitable lien – that way, you get a judgment against the property to satisfy the lien, but you can also get a deficiency judgment which will allow you to proceed against other assets of the defendant.
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