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I.
Types of Remedies

A.

Coercive



1.

ct issues order that ind must do something or not do something




2.

ct’s order enforced thru ct’s contempt power




3.

cts can issue before case is decided on the merits



4.

akas:  prospective relief; specific relief




5.

traditionally, an equitable remedy




6.

categories of coercive remedies:






a.

Injunction








i.

4 classes:










a.

preventive: direct response to a wrong










b.

restorative: directs person who caused harm to fix the problem












and restore the original situation










c.

prophylactic












i.

protective beyond preventive












ii.

reduces opportunity for harm or eliminates opportunity for














further harm to take place










d.

structural












i.

purpose = to try to direct an entire structure or institution






b.

Specific performance (SP)


B.

Damages



1.

traditionally, a legal remedy




2.

measured by amt of loss P suffered




3.

2 types:






a.

ordinary/compensatory








i.

compensate P for loss






b.

punitive/exemplary








i.

to punish and deter D


C.

Restitution




1.

legal and equitable remedy




2.

focus is on D’s gain




3.

usually involves unjust enrichment




4.

2 categories:






a.

legal






b.

equitable


D.

Declaratory Relief




1.

declaration by a ct on a particular legal issue



2.

reqs:






a.

issue is ripe for adjudication






AND






b.

a real controversy exists

II.
Legal vs. Equitable Remedies


A.

Consequences of legal vs. equitable remedies



1.

w/ equitable remedies:






a.

NO right to jury trial







i.

for civil cases, general rule = only entitled to jury trial when P requests










a legal remedy and no right to jury trial if P only requests an equitable










remedy








ii.

for civil cases where P seeks a mix of legal and equitable remedies,










result varies









a.

which predominates: legal or equitable










OR









b.

split trial into legal and equitable phases






b.

CAN use specific equitable defenses





c.

if compensatory damages are capped, cap ONLY applies to legal damages,








not equitable remedies involving payment of money








i.

ex: front pay as legal or equitable remedy?










a.

2 types:












i.

pay for what emp/ee would’ve earned btwn judgment and














reinstatement: restitution












ii.

where there’s no reinstatement tho emp/ee would be entitled














to it, emp/ee is getting pay instead of reinstatement: lost














future wages










b.

both types are equitable remedies and not subject to












compensatory damages cap




2.

w/ legal remedies:






a.

right to a jury trial






b.

can NOT use specific equitable defenses EXCEPT unconscionability






c.

cap on compensatory damages applies to legal damages ONLY


B.

Limits on remedies




1.

Orloff: are the remedies listed in statutes exclusive or do cts have power to add





other remedies?






a.

most other jurisds: cts LACK the power to add other remedies







i.

list of remedies in statute is exclusive








ii.

expression of 1 thing is exclusion of that not expressed






b.

Cal.: cts HAVE the power to add other remedies








i.

the list of remedies in a statute is NOT exclusive








ii.

ct can add remedies to further statute’s goals and to further the










interests of justice








iii.
reas: Cal. law specifically stated it was to be liberally construed





c.

ex: P excluded from racetrack; statute provides for damages recovery; P








seeks injunction allowing P to enter racetrack; ct believes remedy of








damages not sufficient and difficult to calculate; although statute provides








for a remedy, ct allows the injunction cuz applies Cal. rule



2.

leg CAN explicitly limit remedies and c/a through statute in addition to






providing certain remedies





a.

ex of limiting remedies:








i.

tort reform caps damage amts awarded








ii.

limits on med mal nonpecuniary damages






b.

ex of limiting c/a:








i.

abolishing c/a by limiting damages to actual damages, which are










minimal for the c/a


C.

distinguish remedies from other things:



1.

distinguish btwn defense and c/a or remedy





a.

unconscionability isn’t a c/a or remedy; it’s a defense




2.

Treister: cts only review membership decisions of private ass’ns when it’s an






economic necessity for the person denied membership





a.

P wanted to be a member of D, private ass’n, but D rejected P






b.

P wants DP in a sense from the private ass’n





c.

does P have a c/a that would entitle P to a remedy?








i.

balance: P’s right to be treated fairly vs. private assn’s right to










determine its members








ii.

P’s request for an extensive remedy that if ct granted would impose a










huge burden on private ass’n makes ct less likely to acknowledge P’s










c/a







iii.
P has a c/a only if P can show membership in the private ass’n is an










economic necessity for P




3.

distinguish btwn remedy and immunity:





a.

if D has immunity, then P may not be entitled to a remedy at all cuz








immunity bars certain types of remedies





b.

ex: Pulliam: judge imposed bail on Ds for non-jailable offense; Ds couldn’t








post bail so ended up in jail tho offense non-jailable offense







i.

Ds sought injunction against judge preventing judge from this bail










practice







ii.

judicial immunity protects a judge when the judge acts in the judge’s










official capacity against suits for damages







iii.
judicial immunity does NOT protect judge when the judge acts in the










judge’s official capacity against suits for prospective relief


D.

how to categorize remedies for determining whether cap on damages applies or




whether insurance covers D’s liability:



1.

ex: US sought to recover cleanup costs from insured; insured’s policy covers






damages insured must pay; are the cleanup costs damages so insured covered?





a.

damages = damages in the narrower sense as we’ve defined it in remedies








rather than in the broader sense of any money paid as part of a final








judgment






b.

cleanup costs not damages so insured not covered:







i.

cleanup means restoring the status quo







ii.

resembles restitution







iii.
insured didn’t pay US as in a typical damages situation; instead,










US sought money from insured to reimburse US for cleanup insured










responsible for
III.
Injunctions


A.

reqs for obtaining injunction:



1.

P has NO adequate remedy at law





a.

do NOT consider the possibility of punitive damages when determining








whether legal remedy is adequate






b.

reasons why legal remedy is inadequate:








i.

multiplicity of lawsuits







ii.

damages are too speculative







iii.
suit relates to use and enjoyment of land







iv.
recurrent invasion of interest






c.

when there’s a restorative injunction to restore or repair, be on the lookout








for the problem that there is an adequate legal remedy: order damages paid








to P and P can fix it himself






d.

remember to look at all possible legal remedies, not just damages








i.

ex: replevin = order of ct requiring party to return goods to other party










(type of legal restitution)




AND




2.

irreparable harm






a.

look at the degree of harm





b.

great or substantial harm






c.

harm isn’t trivial






d.

does NOT mean that the harm can’t be repaired





e.

ex: deprived of sleep in home; fumes dangerous to health; bothering








another all the time; engaging in antics to get pix of another






f.

harm must be real and not entirely speculative




AND




3.

balancing the equities






a.

balance burden on party subject to injunction of performing injunction vs.








benefit to party seeking injunction of having injunction performed





b.

to grant the injunction, ct must determine that benefit to party seeking








injunction is greater than the burden to the party subject to injunction






c.

when balancing the equities consider the public interest and determine








which side it falls on cuz injunction shouldn’t be adverse to the public








interest







i.

ex: Rainbow Family: forest service sought injunction to prevent people










from coming into forest










a.

govt’s interest in preventing environmental damage










b.

govt’s interest in avoiding spread of disease








ii.

ex: Boomer v. Atlantic Cement Co.: cement co polluting neighbors’










land









a.

public interest in preserving jobs cement co provided









b.

ct refused to enjoin further manu of cement cuz public interest












weighed in favor of cement co





d.

when balancing the equities consider const rights








i.

ex: Rainbow Family: forest service sought injunction to prevent people










from coming into forest










a.

people’s const right to assemble




AND




4.

P prevailed in the case




5.

if ct determines party seeking injunction can’t pass the balancing test, ct can






consider whether a less intrusive injunction will pass the balancing test and issue






that injunction for party seeking injunction instead of more restrictive injunction





a.

ease burden on D while lessening P’s benefit by modifying injunction






b.

ex: won’t prohibit dude from taking pix of J. Onassis, but will prohibit dude








from getting so close to her; won’t force D to tear down entire causeway,








but will require D to tear down middle of causeway to build a bridge








instead




6.

EVEN IF party seeking injunction meets all the reqs, ct may still refuse to grant






injunction cuz injunctions are discretionary






a.

if ct doesn’t grant the injunction, standard of review on appeal = abuse of








discretion






b.

decision may turn on whether injunction will require a lot of judicial








resources since ct will have to supervise injunction


B.

Procedural classification of injunctions




1.

Permanent Injunctions






a.

granted after final judgment




2.

Interlocutory Injunctions






a.

granted before final judgment






b.

2 kinds:








i.

TRO










a.

granted briefly at beginning of suit









b.

commonly applied for at same time P files complaint









c.

requires case to be pending for judge to issue










d.

usually complaint must be verified or accompanied by some kind












of affidavit to judge what P alleges is true before issuing









e.

purpose is to preserve status quo during time it takes party












seeking TRO to file noticed motion









f.

can be issued ex parte







ii.

Preliminary Injunction










a.

purpose is to preserve status quo during trial till P can obtain final












judgment










b.

issued only on a noticed motion






c.

reqs for obtaining interlocutory injunction:







i.

P has NO adequate remedy at law










a.

do NOT consider the possibility of punitive damages when












determining whether legal remedy is adequate










b.

reasons why legal remedy is inadequate:












i.

multiplicity of lawsuits












ii.

damages are too speculative












iii.
suit relates to use and enjoyment of land












iv.
recurrent invasion of interest










c.

when there’s a restorative injunction to restore or repair, be on the












lookout for the problem that there is an adequate legal remedy:












order damages paid to P and P can fix it himself










d.

remember to look at all possible legal remedies, not just damages












i.

ex: replevin = order of ct requiring party to return goods to














other party (type of legal restitution)








AND








ii.

irreparable harm










a.

look at the degree of harm










b.

great or substantial harm










c.

harm isn’t trivial










d.

does NOT mean that the harm can’t be repaired










e.

ex: deprived of sleep in home; fumes dangerous to health;












bothering another all the time; engaging in antics to get pix of












another










f.

harm must be real and not entirely speculative







AND








iii.
balancing the equities










a.

balance burden on party subject to injunction of performing












injunction vs. benefit to party seeking injunction of having












injunction performed









b.

to grant the injunction, ct must determine that benefit to party












seeking injunction is greater than the burden to the party subject












to injunction










c.

when balancing the equities consider the public interest and












determine which side it falls on cuz injunction shouldn’t be












adverse to the public interest












i.

ex: Rainbow Family: forest service sought injunction to














prevent people from coming into forest














a.

govt’s interest in preventing environmental damage














b.

govt’s interest in avoiding spread of disease












ii.

ex: Boomer v. Atlantic Cement Co.: cement co polluting














neighbors’ land














a.

public interest in preserving jobs cement co provided














b.

ct refused to enjoin further manu of cement cuz public
















interest weighed in favor of cement co









d.

when balancing the equities consider const rights












i.

ex: Rainbow Family: forest service sought injunction to














prevent people from coming into forest














a.

people’s const right to assemble








AND








iv.
do NOT have to show that P won the case; instead, MUST show P is










substantially likely to prevail on the merits









a.

requires some declarations or affidavits from people on penalty of












perjury to provide some ev P will prevail









b.

substantial likelihood of prevailing = ev to support that P likely to












prevail + serious c/a









c.

Caribbean Marine Servs.: ALTERNATIVE if can’t show












substantially likely to prevail on the merits:











i.

if P has a strong showing on the 1st 3 reqs, then on this last














req (substantially likely to prevail), P need only show the














case presents a serious Q on the merits













a.

serious Q on the merits = P may not have much ev to
















support P’s claim, but P’s c/a isn’t frivolous













b.

P may not need to show a substantial likelihood of
















prevailing, but this means P has a higher burden on the
















other 3 reqs











ii.

ex: patient desires experimental treatment for illness;














insurance co refuses to cover the experimental treatment; it’s














difficult to establish substantial likelihood of prevailing cuz














lack ev to support claim; it’s possible to establish a serious Q














on the merits; plus, balancing highly favors patient since it














involves the patient’s life, harm is great, and no adequate














legal remedy exists





d.

procedural reqs:







i.

party seeking injunction must post a bond










a.

bond is to cover potential losses to party subject to injunction if












party seeking injunction doesn’t prevail on the merits











a.

if party obtaining interlocutory injunction does not prevail














on the merits, party can be liable for the damages resulting














from the injunction








ii.

TRO procedural reqs: FRCP 65









a.

TRO may be granted w/o written or oral notice to adverse party












(ex parte) IF:











i.

it appears clearly from the specific facts in the affidavit or














verified complaint that immediate and irreparable harm will














result to party seeking TRO before it’s possible to have a














hearing on a noticed motion












AND












ii.

atty for party seeking injunction certifies in writing to ct














efforts were made to give notice to adverse party









b.

can NOT be in effect more than 10 days









c.

BUT can be extended for another 10 days for good cause










d.

can only be extended beyond the original 10 days + 10 day












extension for good cause IF party subject to TRO consents to












further extension









e.

party subject to TRO can NOT appeal it








iii.
preliminary injunction procedural reqs: FRCP 65









a.

can NOT be granted ex parte










b.

requires notice to other party and an opportunity to be heard and












present ev against injunction










c.

judge must make findings of fact and conclusions of law on the












record










d.

party subject to preliminary injunction can appeal it


C.

Structural/Institutional Injunctions



1.

injunction used to regulate an institution, such as a sch. district or police dept.



2.

result of cts’ more active enforcement of civil rights and other const rights



3.

often, cts don’t fashion these injunctions; instead, cts ask the party against whom






the injunction will be issued to recommend how injunction should be phrased



4.

usually involve a series of orders and continuing ct supervision



5.

Hutto v. Finney: to remedy const violations, cts can use preventive injunctions






(injunction directly aimed at preventing const violation) OR prophylactic






injunctions (injunction indirectly aimed at preventing const violation by






reducing opportunity for const violation to occur)





a.

ex: subjecting prisoners to punitive isolation for more than 30 days isn’t








itself a violation of 8th; however, injunction prohibited prison from this








punishment practice; ct upheld injunction even though it forbade const








conduct to reduce opportunity for unconst conduct
IV.
Specific Performance (SP)

A.

an order to do or not to do things

B.

a party can obtain SP IF:




1.

valid K btwn the parties




AND




2.

P has substantially performed under the K AND P is willing and able to perform






its remaining obligations




AND




3.

D is able to perform its obligations



AND




4.

P has no adequate remedy at law






a.

uniqueness of item








i.

uniqueness refers to economic interchangeability








ii.

are there any differences that matter?








iii.
default rule = every piece of land is unique








iv.
unique items are usually hard to value; when items are hard to value, P










lacks an adequate remedy at law






b.

remember to look at all possible legal remedies, not just damages








i.

ex: replevin = order of ct requiring party to return goods to other party










(type of legal restitution)





c.

UCC analysis:








i.

inadequate legal remedy where the goods are unique








OR








ii.

in other proper circs









a.

other proper circs include: P can purchase substitute goods and












item not necessarily unique BUT P can only replace w/ great












expense, delay or inconvenience




AND




5.

K must be supported by adequate consideration






a.

judge consideration at time K made






b.

look at consideration more closely than would for determining whether








valid K exists cuz looking at equities for SP



AND




6.

mutuality of remedies






a.

K must be subject to SP for both contracting parties: each party must be








able to get SP against the other party






b.

ct judges mutuality of remedies at time order for SP requested






c.

cts don’t order SP for personal service Ks








i.

cts won’t force someone to work for someone else








ii.

cts will force someone not to work for someone else








iii.
if personal service portion of K fully performed, mutuality of remedies










no longer a problem since wouldn’t need to seek SP of personal










service fully completed




AND




7.

terms of K must be sufficiently definite so ct knows what to order


C.

other considerations:




1.

ct will consider the burden on the ct of granting SP: if granting SP will involve a






lot of supervision by the ct, the ct may not grant it although the party has met the






reqs


D.

SP & UCC



1.

same analysis, but differs as to analysis of inadequacy of legal remedy




2.

policy: UCC encourages SP

V.
Equitable Defenses


A.

equitable defenses ONLY apply to equitable remedies EXCEPT unconscionability




1.

nature of remedy governs whether D can raise an equitable defense even if P






seeks equitable remedy through legal c/a



2.

ex: P sues for SP alleging breach of K; remedy = SP, which is equitable remedy;






c/a = breach of K, which is a legal c/a; D can raise equitable defenses against SP;






but if P also seeks damages, D can’t raise equitable defenses against damages






cuz damages are legal remedy


B.

Laches




1.

similar to statute of limitations, but laches vs. SOL:






a.

laches








i.

defense to c/a at equity








ii.

no fixed period of time w/in which to bring suit; rather, must bring suit










w/in a reasonable time







iii.
can’t be tolled






b.

SOL








i.

defense to c/a at law








ii.

specifies fixed period of time w/in which to bring suit








iii.
can be tolled




2.

reqs for laches defense, usually D must show:






a.

unreasonable delay by P







i.

waiting for someone else to clarify the law is an UNreasonable delay






AND






b.

delay prejudiced D








i.

2 kinds of prejudice:










a.

defense prejudice = difficult or impossible for D to bring its












defense as effectively, especially cuz of lost records or wits have












died or are difficult to locate










b.

economic prejudice = cuz of delay D will have to pay more











i.

back pay once it extends beyond a reasonable time and














seniority issues can be enough for prejudice






c.

presumption that shifts burden of proof from D to P:








i.

expiration of an analogous or related SOL creates a presumption of










unreasonable delay by P and prejudice to D








ii.

burden shifts to P to rebut presumption by showing no unreasonable










delay or no prejudice

C.

Estoppel




1.

situation:






a.

someone takes a particular position (by what they said, did, or did not do)








on a legal or factual Q






b.

in taking the position, person knew or should’ve known that someone else








would rely on the position taken





c.

someone else does in fact rely on the position taken





d.

the person is prevented from taking an inconsistent position later



2.

reqs for estoppel:





a.

party to be estopped must know the facts






AND






b.

the party to be estopped knew or should’ve known someone else would rely








on the position the party to be estopped took





AND






c.

party seeking estoppel must be ignorant of the true facts





AND






d.

party seeking estoppel must rely on conduct of the party to be estopped








AND party seeking estoppel must be injured as a result




3.

difficult to get estoppel against the govt




4.

estoppel can be used by P against D to prevent D from raising a defense




5.

estoppel can be used to modify a written agreement


D.

Unclean Hands (UH)



1.

reqs for UH:





a.

serious misconduct by P







i.

fraud or some kind of illegal axn






AND






b.

P’s serious misconduct is related to the underlying c/a








i.

how closely do they have to be related?










a.

if the ct granting the remedy would facilitate someone else in












engaging in misconduct OR if ct would make serious misconduct












possible, the serious misconduct is related to the underlying c/a




2.

ex: P conveyed propty to D to avoid tort creditor; later, P wanted propty back






from D; ct refused to force D to give propty back to P cuz it would facilitate P’s






serious misconduct




3.

result = ct leaves parties where they are and doesn’t give either a remedy


E.

Unconscionability (UCon)



1.

unlike other equitable defenses, CAN be used as a defense to axns at law




2.

basic standard = it must shock the conscience of the ct






a.

considerations to determine whether K shocks the conscience of the ct:








i.

substantive: is substance of K oppressive?









a.

terms of K themselves are one-sided or unfair









b.

terms are oppressive








ii.

procedural: how was the K created?










a.

K includes unfair surprise









b.

K contains hidden terms









c.

K contains terms that turn out to have unexpected and unfair












consequences








iii.
surrounding circs:










a.

party asserting UH in a weaker bargaining position w/ unequal











bargaining power?










b.

party asserting UH unsophisticated in biz matters, not know the












language, or in other way hindered



3.

ct has option of striking entire K or only the unconscionable part of the K




4.

Q of law the judge decides




5.

K must be unconscionable at the time the K entered; it doesn’t count if not






unconscionable when entered tho unconscionable later


F.

Election of Remedies (EoR)



1.

situation: in a case, P has the option of 2 remedies that are inconsistent in some






way; cuz the remedies are inconsistent, P cannot have both remedies and the ct






will require P to choose which remedy to pursue





a.

ex: P sues for breach of K and damages; P claims it wants to rescind the K;








P also asks for damages for breach of K; problem = when P rescinds K, P








acts as if K never existed, but when P asks for damages for breach of K, P








acts as if K existed






b.

when P elects to pursue 1 of the 2 remedies, that acts as a defense for D








against the remedy not pursued






c.

P must be careful cuz sometimes P can elect a remedy w/o knowing that P








is electing




2.

reqs for EoR defense:





a.

remedies sought are inconsistent w/ 1 another








i.

common inconsistency = damages to fix problem + rescission (if










rescind, don’t have thing causing problem so don’t need damages to










fix problem)








ii.

common inconsistency = remedy requires ct to affirm a K and other










remedy requires a ct to undo a K






AND






b.

P elected a remedy







i.

ct may force a choice








ii.

party can elect a remedy w/o realizing it







iii.
once party gets 1 of the remedies, that elects the remedy






AND






c.

D relied on P’s election of the remedy in some way

VI.
Contempt


A.

Civil Contempt




1.

purpose =






a.

compensate party injured by other party’s contempt






b.

force 1 party before ct to do what ct ordered it to do



2.

if civil contempt order is later reversed, overturned on appeal, any sanctions or






punishment immediately disappears and can’t be enforced against party held in






contempt






a.

if civil contempt later reversed, conviction of civil contempt reversed cuz








party that obtained contempt conviction never entitled to it in the 1st place



3.

2 types:






a.

compensatory civil contempt








i.

party obtaining order in its favor can recover any reasonably certain










damages proximately resulting from other party’s contempt








ii.

ex: atty’s fees needed to seek contempt; damages






b.

coercive civil contempt








i.

ct can use its coercive powers to force a party to obey its orders








ii.

punishment can include fine or imprisonment










a.

ex: 1K a day till produce docs








iii.
cts uses to ensure future compliance



4.

punishment






a.

period of imprisonment or amt of fine varies depending on how long party








in contempt disobeys the ct






b.

to encourage someone to do something in future through punishment




5.

part of underlying civil axn taking place




6.

defenses:






a.

party subject to contempt acted in good faith






b.

party subject to contempt substantially complied w/ ct order

B.

Criminal Contempt




1.

purpose =






a.

vindicate power of ct






b.

preserve the justice system






c.

punishing wrongdoer




2.

punishment = criminal sanction






a.

punishment is fixed





b.

punishment to punish behavior that occurred in past




3.

general rule = order of ct must be obeyed until overturned even if order later






turns out to be invalid, unconst, or is later overturned on appeal






a.

any violation of order before overturned or reversed remains in one’s record








although contempt order reversed






b.

EXCEPTIONS:








i.

order is transparently invalid








OR








ii.

if party against whom order lodged challenges the order and is met by










delay or frustration








OR








iii.
ct that entered the order didn’t have jurisd








OR








iv.
the order wasn’t properly served on party against whom order entered




4.

before ct can hold someone in criminal contempt, person is entitled to DP:






a.

explain to D charges against him






b.

D must have an opportunity to raise a defense






c.

D has right to an atty






d.

D has right to testify






e.

D has right to call wits on D’s behalf






f.

EXCEPTION: direct criminal contempt








i.

occurs in presence of ct










a.

in presence of the ct = axn occurred in physical presence of ct












meaning that ct must have been able to see or hear the axn as it












took place










b.

in presence of ct = in presence of the judge








AND








ii.

compliance w/ FRCrimP 42










a.

judge must enter written order of contempt reciting facts of












conduct and signed by judge










AND










b.

judge must certify that he saw or heard the conduct justifying the












imposition of contempt








AND








iii.
judge must produce written findings of fact 







iv.
involves exceptional circs:










a.

threatening the judge










b.

disrupting a hearing










c.

obstructing justice




5.

burden of proof = proof beyond a reasonable doubt




6.

separate axn brought by govt against person in contempt as a criminal case



7.

to establish criminal contempt, govt must show beyond a reasonable doubt that:






a.

misbehavior of any person in its presence or so near thereto as to obstruct








the administration of justice






OR





b.

misbehavior by any of ct’s officers in their official transaxns






OR






c.

disobedience or resistance to the ct’s lawful writ, process, order, rule,








decree, command
VII.
Equity Issues


A.

Statutory limits on the ct’s discretion to award equitable remedies:



1.

where leg act is clear in demanding an equitable remedy in a given situation, ct






can NOT refuse to award that equitable remedy






a.

TVA v. Hill: dam vs. snail darter







i.

continuing w/ dam = violation of Endangered Species Act cuz text of










act is clear: fed agencies can’t jeopardize endangered species







ii.

Congress has spoken and Congress has already determined how










balance should come out








iii.
ct doesn’t have authority to reject Act’s exact language and S. Ct.









doesn’t have authority to conduct its own balancing








iv.
Act’s text is clear and leg history clearly supports the text








v.

Act states that if Act violated, ct shall issue an injunction




2.

how to determine whether act isn’t sufficiently clear so ct should balance the






equities: given the act’s text and purpose in the act, would Congress want a ct to






balance equities or would Congress expect cts to issue 
injunction automatically






upon act’s violation






a.

ex: ct shall issue an injunction = ct must issue injunction

B.

Enjoining Speech




1.

injunction acts as a prior restraint on speech and prior restraint is censorship



2.

traditionally equity will not enjoin a defamation




3.

cts not quick to create prior restraint




4.

balancing: 1st speech vs. enjoining speech to protect against defamation





a.

to enjoin speech, right protected through injunction must outweigh 1st right








to speech






b.

understand, 1st right to speech weighs heavily against an injunction






c.

but injunction is possible such as when speech is only to harass





d.

ex of balancing: 1st speech right outweighs privacy rights cuz:








i.

speech involved concerns a matter of public concern








ii.

BUT speech will not outweigh privacy rights even where speech










involved concerns a matter of public concern where speech is intended










to harass



5.

if injunction issued, it must be narrowly tailored (ct must make enjoining






language as specific as possible)




6.

ex of when it’s used: abortion clinic cases to silence anti-abortion people


C.

Enjoining Litigation




1.

ct can enjoin someone from engaging in litigation based on the following






factors:






a.

person brings baseless, vexatious, and repetitive suits—P has filed several








suits against pretty much the same people for the same thing






b.

purpose of bringing suit is to harass





c.

person seeks to relitigate something already resolved; reopen a closed case



2.

ct may compromise thru injunction; for example, P not allowed to bring suit






unless gets ct’s permission

VIII.
K Damages


A.

Intro




1.

reqs for K damages = prevailing on substantive claim: P is entitled to a remedy






IF:






a.

a K exists btwn P and D





AND






b.

D breached K or anticipatorily repudiated K



2.

2 major categories of damages serving as substitutes for performance:





a.

K: put parties in positions would’ve held if K carried out







i.

expectation damages






b.

tort: restoring parties to positions before K entered







i.

reliance








ii.

restitution




3.

general principles:






a.

breaching party shouldn’t be punished for breach cuz efficient breach





b.

injured party shouldn’t reap a windfall

B.

3 types of damages:




1.

expectation






a.

most favorable type of K damages cuz attempts to give P profit P would’ve








made through K






b.

expectation damages include:








i.

loss to injured party of value of other party’s performance where loss










caused by other party’s failure to perform or deficiency in the way









performed









a.

GENERAL RULE = injured party gets cost to complete












i.

cost to complete = how much would it cost to complete or














fix










b.

EXCEPTION = injured party gets reduction in value when cost to











complete is clearly disproportionate to the reduction in value











i.

reduction in value = how much does problem reduce value














of propty; what would propty be worth w/o problem minus














how much propty is worth w/ problem










c.

EXCEPTION to EXCEPTION possible where injured party












really wanted to complete








PLUS








ii.

any other loss injured party can prove, including incidental or










consequential damages







MINUS








iii.
any cost or loss injured party avoided by not having to perform










a.

breaching party has burden of proving injured party avoided a












loss





c.

injured party entitled to expectation damages unless injured party can’t








prove expectation damages w/ reasonable certainty








i.

if injured party can’t get expectation damages, restitution almost










automatic








ii.

if P can’t prove expectation damages w/ reasonable certainty, give P










restitution or reliance




2.

reliance






a.

loss suffered cuz injured party relied on K made w/ breaching party






b.

money paid to a 3d party, rather than D, in reliance on K w/ D






c.

deduct any loss injured party avoided by not having to perform on K w/ D







i.

breaching party has burden of proving injured party avoided a loss




3.

restitution






a.

restore to other party benefit other party conferred on party






b.

undo the deal






c.

specific restitution = giving back the specific item conferred instead of








value of item






d.

where there’s no K, P must establish P’s right to restitution; not automatic






e.

measured by value of benefit conferred (value of goods or services to D)








i.

if difficult to determine value of benefit conferred on D, use FMV of










goods or services to measure the benefit


C.

alternative ways to recover:




1.

quasi-K/K implied in law






a.

no K exists, but K imposed in interest of justice






b

remedy:








i.

injured party entitled to restitution








ii.

does NOT afford same K remedies






c.

injured party must show:








i.

benefit conferred on D








AND








ii.

D would be unjustly enriched if D retained the benefit w/o paying for










it







AND








iii.
circs are such that in good conscience D should pay compensation










a.

circs indicate benefit was NOT intended to be gratuitous










b.

circs indicate P expected repayment










c.

consider based on the circs, btwn P and D, who is entitled to the












benefit/money






e.

restitution measured by quantum meruit: 2 ways to measure what benefit to








D is worth:







i.

GENERAL RULE = value of benefit to D







ii.

EXCEPTION = FMV of benefit; used when it’s too difficult to









determine value of benefit to D




2.

K implied in fact






a.

K implied to exist based on conduct of parties






b.

affords same K remedies cuz K found to exist


D.

K remedies under UCC for Ks re sale of goods



1.

buyer’s remedies—UCC 2-711





a.

when it applies to afford buyer a remedy:








i.

seller fails to make delivery







OR








ii.

seller repudiates








OR








iii.
buyer rightfully rejects goods or all goods if breach involves whole K








OR







iv.
buyer justifiably revoked acceptance of goods or all goods if breach










involves whole K






b.

(buyer can get any of these remedies and need not cover unless buyer








doesn’t want to lose consequential damages cuz cover requirement applies








to consequential damages only) buyer gets to recover price buyer paid








(restitution) PLUS:







i.

cancel








OR







ii.

cover + damages in 2-712









a.

cover = buy goods from another source and recover difference in












price btwn what bought from other source and K price









b.

reqs for cover:












i.

buyer acts in good faith












AND












ii.

buyer acts w/o unreasonable delay












AND












iii.
buyer purchases replacement goods










c.

what buyer gets for covering:












i.

buyer gets to recover what buyer paid for replacement good














minus what buyer would’ve paid under K












ii.

if buyer doesn’t cover, buyer isn’t barred from any other














remedy, but buyer may have to deduct from other damages














recovered for failing to mitigate damages by covering







OR







iii.
recover damages for non-delivery or repudiation by seller—2-713:









a.

market price (determined at time buyer learned of breach) minus












K price









PLUS









b.

any incidental or consequential damages











i.

consequential damages—2-715:













a.

ex: profits lost that would’ve had from dealings btwn P
















and 3d party measured by lost profits; lost use of an
















item measured by rental value of item













b.

only buyer can obtain under UCC













c.

for breach of K, injured party must show:















i.

general and particular needs (for the goods) of


















which seller at time of contracting had reason to


















know or knew of
















AND















ii.

losses couldn’t reasonably have been prevented by


















cover or otherwise

















a.

any damages that could’ve been reasonably




















prevented by cover are deducted from buyer’s




















recovery














d.

for breach of warranty, injured party must show:
















i.

injury or loss proximately resulted from breach of


















warranty (breach of warranty proximately caused


















loss)

















a.

intervening cause can defeat showing of




















proximate cause
















ii.

damages for breach of warranty = value of goods


















if they had been as warranted minus value of


















goods received not as warranted











ii.

incidental damages














a.

ex: cost of storage, transportation














b.

deduct any cost avoided as a result of breach














c.

any commercially reasonable charges, expenses or
















commissions incurred in stopping delivery, in
















transportation, care, custody of goods after buyer’s
















breach, expenses in connection w/ return or resale
















of goods










MINUS









c.

expenses saved as a consequence of seller’s breach (if ever save












expenses, deduct)







OR








iv.
SP






c.

if buyer accepts goods, in order to recover damages for breach, buyer must








give timely notice that there is a breach; otherwise buyer barred from any








remedy



2.

seller’s remedies—2-703





a.

when it applies to afford seller a remedy:







i.

buyer wrongfully rejects goods







OR








ii.

buyer revokes acceptance of goods







OR







iii.
buyer fails to make payment due







OR








iv.
buyer repudiates as to part of or whole K





b.

seller may:








i.

w/hold delivery








OR








ii.

stop delivery







OR








iii.
2-704










a.

seller may:












i.

identify to the K conforming goods not already identified if














at the time he learned of the breach they’re in his possession














or control












ii.

treat as the subject of resale goods which have demonstrably














been intended for the particular K even tho those goods are














unfinished










b.

where goods are unfinished, seller may either complete












manufacture and wholly identify goods to K OR cease












manufacture and resell scrap or salvage value  OR proceed in












other reasonable manner











i.

seller must exercise reasonable commercial judgment












ii.

seller must act for purpose of avoiding loss








OR








iv.
resell goods concerned or undelivered balance of goods AND recover










damages under 2-706









a.

resale must be made:












i.

in good faith












AND












ii.

in a commercially reasonable manner












AND












iii.
through public or private sale














a.

BUT if seller resells through private sale, seller must
















give buyer reasonable notice of seller’s intention to
















resell









b.

damages recovered:












i.

K price minus resale price











AND












ii.

incidental damages-2-710













a.

any commercially reasonable charges, expenses or
















commissions incurred in stopping delivery, in
















transportation, care, custody of goods after buyer’s
















breach, expenses in connection w/ return or resale
















of goods











MINUS












iii.

expenses saved as consequence of buyer’s breach







OR








v.

recover damages for non-acceptance under 2-708 or price under 2-709









a.

2-708—damages for non-acceptance or repudiation by buyer:











i.

1st way to measure—K-market price differential













a.

unpaid K price minus market price at time and place of
















tender















i.

ct may use resale price to determine market price


















if difficult to determine market price













PLUS













b.

incidental damages-2-710















i.

any commercially reasonable charges, expenses or


















commissions incurred in stopping delivery, in


















transportation, care, custody of goods after buyer’s


















breach, expenses in connection w/ return or resale


















of goods















ii.

ex: cost of storage, transportation














MINUS













c.

expenses saved as a consequence of buyer’s breach













d.

when seller may get these damages:
















i.

there must be a market for the goods















AND
















ii.

seller has a legal obligation to enter the market


















a.

seller lacks a legal obligation to enter the




















market if doing so ruins market for remainder




















of goods (ex: if enter market, seller saturates




















market, market price drops to 0 destroying the




















market)
















iii.
if there isn’t a market for the goods or the seller


















lacks a legal obligation to enter the market, seller


















may recover under the 2nd way—profits












OR












ii.

2nd way to measure if 1st way = inadequate—profits:













a.

seller can establish damages are inadequate if seller can
















show that seller = lost volume seller















i.

lost volume seller:


















a.

seller able to resell goods


















AND


















b.

seller must have capacity to make goods for 2



















transaxns at the same time so that could’ve




















profited on both transaxns at the same time













b.

damages:
















i.

profit seller would’ve gotten if buyer performed















PLUS















ii.

incidental damages-2-710

















a.

any commercially reasonable charges,




















expenses or commissions incurred in stopping




















delivery, in transportation, care, custody of




















goods after buyer’s breach, expenses in




















connection w/ return or resale of goods
















MINUS
















iii.
costs reasonably incurred















iv.
w/ credit for proceeds of resale










b.

2-709—price of goods












i.

when buyer fails to pay price of goods as price becomes due













a.

price becomes due when buyer accepts goods and after
















reasonable time w/in which buyer can reject goods and
















after buyer’s time for giving timely notice of a breach
















has passed











ii.

seller may recover:













a.

price















i.

price of goods accepted or of conforming goods


















lost or damaged w/in commercially reasonable


















time after risk of their loss passed to buyer
















AND
















ii.

price of goods identified to the K if the seller is


















unable after reasonable effort to resell them at a


















reasonable price or the circs reasonably indicate


















that such effort will be unavailing














PLUS














b.

incidental damages-2-710
















i.

any commercially reasonable charges, expenses or


















commissions incurred in stopping delivery, in


















transportation, care, custody of goods after buyer’s


















breach, expenses in connection w/ return or resale


















of goods








OR








vi.
cancel







vii.
NO consequential damages


E.

Common law remedies




1.

if party breaches material term of K, injured party may cancel the deal (rescind)






and recover restitution




2.

once buyer accepts goods, buyer as injured party gives up right to common law






remedies of rescission and restitution

F.

Land Sale K remedies




1.

earnest money (deposit)—options for what earnest money could be:





a.

prepayment of actual damages







i.

incidental damages + K price-market price differential








ii.

once determine what actual damages are, amt above actual damages










given back to buyer






b.

partial payment of purchase price








i.

if seller gets SP, seller gets to keep earnest money and would have to










deduct it from purchase price, reducing amt buyer owes on purchase










price







ii.

presence of liquidated damages clause in K doesn’t prevent seller from










seeking SP unless K states liquidated damages is the exclusive remedy






c.

liquidated damages








i.

agreed damages: parties agreed to this amt of money to cover a breach










for the injured seller








ii.

seller gets to keep the agreed amt even if the actual damages are more










or less cuz that’s what the parties agreed on and bargained for







iii.
reqs for valid liquidated damages:










a.

at time of K, actual damages are uncertain or difficult to prove










AND










b.

parties intended liquidated damages to be fair compensation for












breach











i.

liquidated damages can’t be intended as a penalty; they’re














considered a penalty if they’re outrageous










AND










c.

at time of K, amt of liquidated damages must bear a reasonable












relationship to anticipated damages








iv.
in determining whether a provision in K represents liquidated










damages, it doesn’t depend on the label the parties put on the payment;










rather, it depends on what effect the payment is intended to have and










what parties are really doing










a.

parties must intend to be bound by the amt set as liquidated












damages










b.

ex: tho a K describes something as liquidated damages, ct might












find otherwise cuz K speaks of partial liquidated damages and












tries to reserve a right to sue for additional damages on top of












partial liquidated damages




2.

a breaching party CAN obtain a remedy:





a.

a breaching party can sue for restitution if breaching party can show injured








party, despite being injured and prevailing on the merits, would be unjustly








enriched








i.

seller unjustly enriched if damages seller incurred are less than










damages seller received from the buyer









a.

buyer’s breach caused seller no damages












i.

if buyer can prove injured party in fact suffered no damages














at all, it would be unjust for injured party to keep the














damages so injured party must return damages to buyer











ii.

must measure seller’s damages at time of breach












iii.
if buyer can show that at the time of breach that the market














price of propty had gone up so much that it covers seller’s














losses, if seller retained liquidated damages, seller would be














unjustly enriched






b.

this doesn’t apply if the damages seller received were from a valid








liquidated damages clause in a K




3.

situation: seller breached cuz title is deficient, but seller believed in good faith






seller had good title to convey; what damages can buyer get for seller’s breach






based on deficient title






a.

English rule:








i.

applies when seller can’t convey good title in good faith








ii.

damages allowed for buyer:









a.

deposit (restitution)










AND










b.

expenses incurred (reliance)










BUT









c.

NOT more than nominal damages for loss of bargain (no












expectation damages)








iii.
if seller acts in bad faith, English rule doesn’t apply and buyer may get










expectation damages





b.

American rule:








i.

damages allowed for buyer regardless of good or bad faith of seller:









a.

deposit (restitution)










AND










b.

expenses incurred (reliance)









AND










c.

loss of bargain damages (expectation)




4.

situation: if ct order SP and deal goes through a year later, there will be certain






consequences to both parties so ct must make adjustments to adapt parties to SP:






case of delayed closing





a.

ct must readjust the equities = place parties in position parties would’ve








been in if deal performed on time






b.

when ct goes to adjust the equities, it doesn’t matter who breached





c.

buyer can recover for:








i.

lost use of house/building assuming buyer didn’t take possession










a.

measure damages according to daily rental value to rent that












house for period of lost use rather than amt paid to rent elsewhere









b.

if it’s a commercial building rented out, measure damages












according to profits of renting it out







AND








ii.

increased cost of financing—interest rate differential









a.

allows buyer to recover for increased interest rate (if interest rate












rose in intervening period)









b.

only awarded to buyer if seller breached and is the reason for












the delayed closing









c.

calculating:












i.

what rate ex: original rate = 5%; new rate = 6%; loan =













100K; buyer entitled to 1K (1% of 100K)











ii.

how many years:














a.

shouldn’t necessarily use full length of mortgage














b.

consider how long buyer will remain in possession














c.

use time of anticipated possession rather than length of
















loan







AND








iii.
difference btwn K and market price









a.

only awarded to buyer if seller breached and is the reason for the












delayed closing










b.

buyer entitled to market price at time of closing minus K price if












market price rose in intervening period





d.

seller can recover for:








i.

lost use of purchase price—so give seller interest on purchase price










for period of lost use









a.

measured from date supposed to close to date actually closed


IX.
Tort Remedies: Damages


A.

Injury to personal propty




1.

total destruction of personal propty:





a.

propty is beyond repair, can’t be recovered, or it’s not economically







feasible to repair the propty





b.

measure of damages =








i.

FMV of personal propty right before injury occurred







AND








ii.

reasonable lost use










a.

reasonable time it would take to replace propty










b.

traditionally, P wasn’t entitled to lost use








BUT








iii.
tho propty destroyed, if P keeps the propty, P will have to deduct FMV










of destroyed propty from award



2.

partial destruction of personal propty:





a.

propty can be repaired






b.

measure of damages =








i.

cost to repair










a.

P gets cost to repair if it’s physically and economically feasible to












repair propty












i.

it’s economically feasible to repair propty if cost to repair














does not exceed reduction in value (value of propty before














injury minus value of propty after injury)









b.

cap on cost to repair = reduction in value of propty












i.

reduction in value = value of propty before injury minus














value of propty after injury












ii.

but lost use added in can cause total damages to be greater














in value












iii.
cost to repair can’t exceed reduction in value











iv.
EXCEPTION to cap: P may get cost to repair IF:













a.

P has a genuine desire to repair the propty for personal
















reasons (non-commercial reasons)














AND













b.

cost to repair is reasonable in light of damage to propty
















and value of propty after repairs made













c.

P especially likely to get cost to repair under these
















circs where P already made repair








AND








ii.

reasonable lost use during time takes to repair









a.

reasonable time it would take to repair propty



3.

propty can’t by repair be placed in as good a condition as propty was in before






the injury, but P still opts to repair rather than to replace the propty:





a.

measure of damages =








i.

cost to repair OR reduction in value (cost to repair is capped at










reduction in value)







AND








ii.

reasonable lost use










a.

reasonable time it would take to repair propty



4.

measure of damages for fluctuating assets (ex: gold): P is entitled to whichever






is greater:





a.

standard measure of damages = FMV of propty at time of conversion






OR






b.

highest FMV btwn date on which P learns of conversion and a reasonable








time after P learns of conversion








i.

reasonable time = time required for reasonable P to replace propty lost



5.

valuing non-commercial goods = actual value to owner





a.

objective standard: consider several factors which will determine where on








scale damages will fall btwn on the high end, replacement cost and original








cost, and on the low end, current FMV of items as used







i.

how much would it cost to buy the same propty new: replacement










cost








ii.

FMV of propty right before propty was destroyed: FMV at time of










loss







iii.
age of propty







iv.
condition of propty at time of loss: how much wear and tear to propty







v.

original cost paid for propty lost





b.

do not consider sentimental value






c.

P entitled to give an opinion as to value of propty





d.

P must provide some ev as to value of goods or award will be overturned on








appeal




6.

general cap = can’t get more than reduction in value

B.

Injury to real propty




1.

statute of limitations and damages awarded depend on type of injury involved:






permanent or temporary





a.

permanent injury:







i.

c/a accrues when injury occurs, or if it’s a continuing injury, when the










injury becomes permanent








ii.

permanent injury = cause of injury is fixed and propty will always










remain subject to that injury; injury not easily abated or repaired







iii.
damages for injury past, present, and future








iv.
1-time injury rather than gradual injury; however, it could be a










continuing injury that so bad that at some point it becomes permanent







v.

temporary injury can become permanent if it’s irreversible








vi.
damages allowed:










a.

FMV of propty right before injury minus FMV of propty right












after injury (reduction in value)









b.

damages for past, present, and future injury = total recovery for












injury and P can’t sue again









c.

cap on damages for injury to real propty = reduction in value,










d.

NO lost use damages








vii.
ex: explosion






b.

temporary injury:







i.

w/ each new event in a series of events, c/a accrues anew; however,










can’t sue for previous events in series occurring in past beyond SOL










period








ii.

temporary injury = long series of events where injury can be abated







iii.
damages allowed:










a.

reasonable cost to repair propty AND lost use











a.

measuring lost use:














i.

rental value of propty or reduced rental value of propty













ii.

reduced crop yield









b.

NO recovery for past events in series occurring beyond SOL











period









c.

NO recovery for future events in series occurring beyond











judgment cuz c/a hasn’t accrued yet









d.

cap on damages for injury to real propty = reduction in value,












BUT lost use damages can cause damages to exceed reduction in












value











i.

EXCEPTION to cap: P may get cost to repair IF:













a.

P has a genuine desire to repair the propty for personal
















reasons (non-commercial reasons)














AND













b.

cost to repair is reasonable in light of damage to propty
















and value of propty after repairs made













c.

P especially likely to get cost to repair under these
















circs where P already made repair








iv.
ex: polluting stream




2.

measuring value of trees: depends on the type of tree






a.

trees for special use:







i.

ex: trees used for ornamental use or shade








ii.

measure = usually value of propty w/ trees minus value of propty w/o










trees







iii.
P may get cost to replace where it’s physically and economically










feasible to replace










a.

it’s economically feasible to replace trees where cost to replace is












less than reduction in value of propty






b.

trees not for special use, but where trees are commercially valuable








separate from land:







i.

ex: trees used for wood (lumber)







ii.

measure = FMV of trees at time of injury





c.

cts can measure trees based on their aesthetic value, but there must be ev to








support the damage award




3.

valuing minerals and ore (oil, gravel)





a.

value depends on whether D was a willful or non-willful trespasser:







i.

willful trespasser: P gets value of minerals at the surface (value of










minerals after extracting them)










a.

greater value than value of minerals in place









b.

determining value at surface = FMV of mineral or ore w/o












deducting for extraction cost







ii.

non-willful trespasser: P gets value of minerals in place (value of










minerals before extracting)









a.

determining value in place =











i.

value at surface (FMV of minerals) minus cost to extract the














mineral or ore












OR












ii.

if trespasser is paid royalties by a 3d party, then royalty cost:














amt of money extractor paid trespasser













a.

allows extractor to keep its profit, which means P gets
















less than value at surface minus cost to extract












iii.
how to determine i or ii: where P has paid royalties or













would’ve paid royalties (cuz P not in a position to do it














himself), then P gets royalties



4.

situation: propty is NOT likely to be rented out so can’t measure its lost use






according to its rental value






a.

lost use damages = expert calculates loss of ability to preserve the land







through a hypothetical income stream, which is a percentage of FMV of







propty




5.

where a sovereign is suing for injury to its real propty, AWARD cost to repair






a.

should NOT be a grossly disproportionate amt: cost to repair must be







reasonable in light of nature’s ability to regenerate itself and how much it








would cost to repair





b.

NO reduction in value cap on cost to repair





c.

reas: it’s not feasible for sovereign to sell land and buy something else to








replace it; sovereign is stuck w/ land it has

C.

Personal Injury




1.

P may be entitled to recover:






a.

P’s past medical expenses







i.

as long as P has bills to prove





b.

P’s future earnings or future earning capacity








i.

calculation is the same:










a.

take amt of earnings per year TIMES amt of years









MINUS










b.

expenses P avoided through injury (didn’t go to college, so no











tuition)









BUT









c.

NO deduction made to account for taxes that would’ve been taken












out of P’s earnings if P had gotten earnings through paycheck








ii.

earnings:









a.

generally temporary










b.

likely not reduced to present value cuz covers earnings only for











short period









c.

damages: rate P made times period of incapacity










d.

P must show w/ reasonable certainty that P won’t return to work












till specified date








iii.
capacity:









a.

more permanent










b.

reduced to present value










c.

damages: (what P would’ve made w/o reduced capacity minus











what P makes w/ reduced capacity) times number of years P












realistically would’ve remained in workforce (for most people,












it’s 65)









d.

take into consideration that P not likely to make the same rate












over the years because of inflation and increased experience











giving P raises









e.

P can either lose P’s entire earning capacity or P can have P’s












earning capacity reduced






c.

P’s pain & suffering








i.

includes:









a.

actual harm to P from injury









AND










b.

hedonic damages (lost future enjoyment)







ii.

not reduced to present value








iii.
no rule as to how to calculate; jury instructed to award what’s fair and










reasonable







iv.
if P so severely injured P doesn’t feel any pain or realize extent of









injury, cts still allow P to recover cuz rejects suggestion people









responsible for pain aren’t liable







v.

P not allowed to have expert place dollar figure on damages, but P can










have expert testify that P is suffering and extent of P’s present and










future suffering







vi.
atty can suggest a lump sum and place dollar figure on damages by










suggesting a formula to calculate the damages or a per diem










calculation






d.

P’s future medical expenses








i.

ct reduces to present value if it’s for care in future; however, if it’s for










operation in near future, do not reduce to present value







ii.

ex: institutionalization: rate per day times number of days likely to be










institutionalized







iii.
for life expectancy, look at how old a person is and consult mortality









table BUT P and D can always argue life expectancy is actually longer










or shorter








iv.
take into account some element of medical inflation in future to avoid










severe undercompensation






e.

loss of consortium








i.

situation: when 1 person is injured and there’s someone else who will










also suffer from those injuries








ii.

includes:










a.

intangible/non-economic loss












i.

love, affection, sex










b.

tangible economic loss












i.

support, services performed around the house












ii.

services measured by looking at how much it would cost to














hire someone to perform those services












c.

support = how much injured spouse paid to support the














household














i.

generally recoverable, BUT beware of double recovery:
















if injured person recovers for lost earning capacity,
















family can’t recover for support cuz would be double
















recovery







iii.
Ps that may recover for V’s injuries:









a.

spouse of V










b.

kids of V










c.

parents of V












i.

parents not likely to recover for support and services




2.

damages awarded in lump sum or periodic payments:





a.

usually a lump sum award cuz cts prefer





b.

in practice, periodic payments used a lot, esp. thru settlements






c.

periodic payments good for both D and P:








i.

D only has to pay as much as P needs








ii.

P makes sure to get as much as P needs rather than guessing w/ lump










sum






d.

anti-assignment clause: D doesn’t have to pay P damages if P assigns P’s








interest in damage award to a co to get the lump sum and the co will collect








the periodic payments






e.

periodic payments allowed for judgments as long as judgment > 50K and D








won’t go broke paying it




3.

unknown whether injury could last indefinitely:






a.

ex: possibility of future medical seizures where it’s difficult to determine







whether seizures would last for the rest of P’s life, could be treated, or







would go away








i.

Q for jury to determine whether preponderance of ev suggests seizures









are permanent or likely to go away





b.

Q for jury to determine




4.

minor injured:





a.

typically minor and guardians/parents have separate c/a







i.

parent able to recover: medical expenses as long as V = minor, loss of










consortium







ii.

V can recover: medical expenses for when V = adult, future earnings,










pain and suffering

D.

Wrongful Death




1.

must always distinguish btwn claims made on behalf of decedent’s estate and






claims made by others suffering cuz of the death:





a.

survival action








i.

c/a for or against a person isn’t lost by reason of the person’s death,










but survives








ii.

decedent’s successor in interest can bring on behalf of decedent’s









estate








iii.
damages recoverable: loss sustained or incurred before death BUT










NOT for pain and suffering or disfigurement:









a.

medical expenses if decedent paid for them









b.

NOT pain and suffering, disfigurement









c.

NOT hedonic damages (enjoyment of future life)









d.

NOT future earnings










e.

past earnings










f.

any damages for tort or K c/a decedent had before decedent died,












BUT can’t recover for whatever caused his death although












decedent can recover for injury to propty related to decedent’s












death











i.

ex: decedent in car accident, executor can bring tort claim














for damage to car












ii.

ex: decedent in K, other party breached K, executor can













bring breach of K claim









g.

funeral expenses if decedent paid for them





b.

wrongful death action








i.

who can bring c/a:









a.

spouse










b.

kids










c.

parents (maybe—if they fall into category of persons entitled to












recover decedent’s propty through intestate succession)








ii.

damages recoverable:










a.

NO double recovery









b.

medical expenses, but only if others are responsible for











decedent’s medical expenses and only if they aren’t duplicative of












decedent’s recovery of medical expenses










c.

NO damages for grief









d.

bystander liability as a separate c/a










e.

loss of consortium—intangible aspect












i.

by spouses











ii.

by kids for loss of parents (loss of moral guidance, teaching)














BUT if kid = adult, kid must present ev as to what kid did w/














parent kid now lost










f.

loss of consortium—tangible aspect (support and services











provided by decedent to person bringing wrongful death claim)












i.

indirect way for decedent’s family to recover decedent’s lost














future earnings (even tho decedent can’t recover for)











ii.

measured by how long decedent would’ve been providing













support to family












iii.
must be reduced to present value










g.

funeral expenses if they paid for it

X.
Limits on Compensatory Damages


A.

Certainty




1.

certainty rule:






a.

as to whether P entitled to damages: fact of damages liability must be








reasonably certain






b.

as to amt of damages: amt of damages must be sufficiently certain








i.

amt must be found w/ a little less certainty than certainty required as to










whether P entitled to damages








ii.

there can be a wide variety of what the damages could be








iii.
w/ Ks, cts expect a little more certainty as to amt than w/ torts




2.

lost profit damages for new biz:





a.

old per se rule = can’t get lost profits for a new biz and new biz can’t even







try to prove lost profits w/ reasonable certainty cuz assumed that it couldn’t







be done





b.

rejected old per se rule: new biz allowed to try to prove profits w/







reasonable certainty




3.

American rule of contests/American rule for prizes:






a.

it’s a per se rule






b.

contest or prize is too speculative, and therefore, person claiming lost








contest or prize is not entitled to any damages






c.

although the fact of damages may be reasonably certain, the amt of








damages is not sufficiently certain for a ct to award damages






d.

EXCEPTION:








i.

ex: getting down to end of contest and P has almost won it; P injured










so P can’t compete and finish contest out







ii.

ex: horse racing; horse very close to finish line; D causes P to lose










right before finish line; not too much doubt P would’ve won w/o










interference





e.

Compare to English rule:








i.

value the chance = look at # of contestants remaining when P loses










chance to win cuz of D’s actions, take total prize at stake, divide total










prize by however many contestants remaining

B.

Avoidable Consequences/Mitigation




1.

non-breaching party can’t pile on damages; once breaching party repudiates the






K, non-breaching party must cease acting under the repudiated K






a.

ex: city Ks w/ bridge builder to build city a bridge; after builder started a







bit, city repudiates the K; builder must stop building the bridge






b.

any damages that could’ve been prevented by stopping performance is







deducted from P’s recovery




2.

failure to mitigate = affirmative defense for D






a.

D must raise defense in D’s answer






b.

D must produce ev at trial to support its allegation




3.

P must use reasonable effort to mitigate damages






a.

reasonable effort does not require P to mitigate if P can’t afford it






b.

where mitigation involves possible medical procedures: to assert duty to








mitigate as a defense D must prove a person of ordinary intelligence and








prudence under the same or similar circs as P would’ve elected to undergo








recommended medical procedure




4.

UCC






a.

there’s a K to manufacture goods; buyer breaches while goods are half








made; manufacturer can continue making goods and complete them despite








duty to mitigate damages






b.

reas: having goods half made is economically inefficient




5.

mitigation in employment context:






a.

GENERAL RULE = emp/ee entitled to expectation damages (amt of salary








agreed on for the period of services) MINUS (mitigation) amt emp/er








affirmatively proves emp/ee either 1) has earned or 2) w/ reasonable effort








might’ve earned from other employment






b.

duty to mitigate includes: emp/ee must make a reasonable effort to find








comparable or substantially similar employment







i.

duty to mitigate does not require emp/ee take the comparable










employment; however, regardless of whether emp/ee takes the










employment, the amt emp/ee could’ve earned from comparable










employment will be deducted from emp/ee’s award








ii.

comparable employment:










a.

same kind of job that is not inferior










b.

emp/ee not required to move from 1 location to another




6.

if D meets burden of proof, factfinder can’t award P damages for consequences






P could’ve avoided by exercising reasonable care and mitigating

C.

Collateral Source Rule




1.

if an injured party received some compensation for his injuries wholly






independent of D, such payment is not deducted from damages P collects from D



2.

if it involves insurance, is it P’s insurance or D’s insurance?





a.

if P’s insurance, don’t deduct cuz source is wholly independent of D






b.

if D’s insurance, deduct cuz source is not wholly independent of D




3.

source and D are both govt actors: is govt-source wholly independent of govt-D?






a.

if money is from general fund, deduct from P’s recovery





b.

if  money is from some special/separate fund, don’t deduct from P’s








recovery








i.

ex of special/separate fund = social security; fed pension benefits










for govt emp/ees




4.

policy supporting:






a.

P has to pay atty






b.

P paid premiums for benefit received






c.

insurance co usually requires subrogation/refund from tort recovery






d.

punishing D is not a policy supporting this rule

XI.
Punitive Damages


A.

theory of vicarious liability APPLIES to punitive damages



1.

BUT vicarious liability doesn’t make emp/er or principal automatically liable for






punitive damages for tortious axns of emp/ee or agent






a.

this differs from compensatory damages where vicarious liability makes








emp/er or principal automatically liable for compensatory damages for








tortious axns of emp/ee or agent






b.

for emp/er to be liable, must determine whether emp/er or principal meets








the standard of malice that triggers punitive damages liability








i.

to meet the malice standard for emp/er or principal and for emp/er or










principal to be liable for punitive damages caused by acts engaged in










by emp/ee or agent, P MUST show:









a.

emp/er or principal itself participated in the wrong axn










OR










b.

emp/er or principal authorized the wrong axn (before axn,












consented)









OR









c.

emp/er or principal ratified the wrong axn (after axn, approved)










OR










d.

emp/ee was in a managerial capacity and emp/ee acted w/in the












scope of his employment









OR









e.

emp/er or principal recklessly or negligently hired an unfit












emp/ee or agent


B.

standard for awarding punitive damages: P may recover punitive damages IF can




show thru clear and convincing ev:




1.

D guilty of:






a.

oppression








i.

despicable conduct that subjects a person to cruel and unjust










hardship in conscious disregard of that person’s rights





OR






b.

fraud







i.

intentional misrepresentation, deceit, or concealment of material










fact known to D w/ intention by D to deprive another person of










propty or legal rights or otherwise cause injury






OR






c.

malice








i.

conduct intended by D to cause injury to P







OR







ii.

despicable conduct carried on by D w/ willful and conscious










disregard of the rights and safety of others










a.

similar to recklessness, but requires a higher degree of












reprehensibility


C.

punitive damages are awarded for deterrence and to punish D

D.

NO punitive damages for Ks cases




1.

EXCEPTIONS:






a.

independent tort theory: axn of breach of K also satisfies the elements of an








independent tort








i.

a breach of K qualifies as an independent tort if the same conduct that










qualifies as a breach of K would also fulfill elements of a tort








ii.

P might bring a K claim rather than a tort claim cuz statute of










limitations might’ve expired on tort claim, but not on K claim






b.

insurance bad faith when settling claims







i.

involves breach of K c/a where breach is that insurance co made K w/










I/ed to cover I/ed in certain situation and insurance co turns down










I/ed’s claim







ii.

eliminates incentive for insurance co to adopt a policy of turning down










claims cuz insurance co may also have to pay punitive damages if










insurance co turns down claim and is sued rather than only have to pay










claim






c.

public service co fails to discharge its duty to the public







i.

co defaults on its obligations to the general public








ii.

public service co = RR, common carrier






d.

breach of the covenant of good faith and fair dealing







i.

NOT allowed as an exception in Cal. anymore


E.

no absolute rule barring punitive damages for negligence or SL cases: Wangen v.




Ford



1.

Q as to whether to award punitive damages doesn’t look to type of tort




2.

Q as to whether to award punitive damages looks to D’s conduct: what conduct






did D engage in and does it meet standard for punitive damages?



3.

problems of punitive damages in products liability/mass tort actions and






generally:






a.

involves multiple Ps such that D could be forced out of biz, which might be








bad, or D won’t have enough to pay the compensatory damages for later Ps








i.

one-bite approach rejected: 1st P gets punitive damages










a.

unfair to later Ps









b.

unfair to Ps in jurisd w/ the rule as compared to Ps in other jurisds












w/o the rule








ii.

bifurcate the trial to allow D to present ev that D already punished in










other actions






b.

D will just pass cost of punitive damages onto consumers








i.

counter: even if D passes cost onto consumer, D can’t raise price too










high or D not competitive anymore and consumers will buy elsewhere





c.

D will just pass cost onto innocent SHs who have no control








i.

SHs have ability to vote for who runs D and SHs know they run the










risk of losing money when they invest






d.

punitive damages provide P w/ a windfall since P already gets








compensatory damages








i.

not really a windfall to P since P can use punitive damages to pay










atty’s fee rather than compensatory damages






e.

compensatory damages are adequate








i.

punitive damages doesn’t allow D to determine how much damages










they’d have to pay for the harm vs. fixing the problem that causes the










harm and decide it’s cheaper to pay the damages


F.

const limits on punitive damages



1.

8th amm: excessive fines may not be imposed





a.

BFI: struck down as a viable limit





b.

punitive damages aren’t fines since they’re paid to P, not the govt





c.

doesn’t apply to punitive damages as long as govt isn’t the P and as long as








money doesn’t go to the govt




2.

DP Cl.: taking of propty w/o DP of law





a.

procedural limit








i.

requires:









a.

Honda Motor: judicial review of punitive damages awarded in












state cts post-verdict











i.

judicial review that ensures ev justifies the amt of the














punitive damage award and that amt is reasonable











ii.

judge must make findings of fact and conclusions of law in














support of the award and put those on the record











iii.
it’s not clear whether judicial review must occur post-trial by














trial judge, on appeal, or both









b.

Cooperman Inds.: amt of deference app ct gives T. Cts












i.

app ct should perform a de novo review of punitive damage














award









c.

jury instructions re punitive damages to explain the function of












punitive damages and the state’s standard for awarding punitive












damages











i.

judge must instruct jury that purpose of punitive damages =














deter misconduct and punish wrongdoing












ii.

can’t instruct jury to do whatever it thinks is best









d.

unsure whether DP requires burden of proof as clear and












convincing ev










e.

bifurcation of trial if D requests it












i.

1st phase of trial = factfinder determines liability for and amt














of compensatory damages; factfinder determines liability for














punitive damages; no ev admitted as to D’s financial














condition, net worth or other awards against D











ii.

2nd phase of trial = factfinder determines amt of punitive














damages














a.

only during 2nd phase may P admit ev as to D’s
















financial affairs, financial condition, net worth, and
















other punitive damage awards against D













b.

ev can include a set formula for jury to determine
















punitive damages












iii.
reas: avoid prejudice to D based on P’s ev of D’s financial














affairs, financial condition, and net worth












iv.
but doesn’t seem like an adequate remedy for D to be able to














tell jury in 2nd phase that D has already been hit w/ punitive














damages cuz that might make jury more likely to think it














should award punitive damages since another jury has














already deemed this D’s behavior to satisfy the standard for














punitive damages






b.

state sovereignty and judicial comity: BMW v. Gore







i.

1 state thru its punitive damage award can’t punish D’s actions in other










states when D’s actions aren’t unlawful in those other states







ii.

S. Ct. doesn’t state whether 1 state thru its punitive damage award can










punish D’s actions in other states when D’s actions are unlawful in










those other states





c.

substantive limit = punitive damages can’t be grossly excessive, determined








by considering 3 factors:







i.

degree of reprehensibility of D’s conduct









a.

circs against finding of reprehensibility - BMW v. Gore:











i.

harm purely economic












ii.

no reckless indifference to human safety












iii.
no one killed












iv.
no ev D acted in bad faith












v.

acted w/ good faith belief axns not wrong












vi.
D stopped wrong axn after D’s axn deemed illegal












vii.
no lying or concealment w/ bad motive










b.

circs against finding of reprehensibility - Exxon Valdez:












i.

harm not intentional












ii.

no one killed












iii.
no trickery involved












iv.
no violence












v.

D acted quickly to accept responsibility and fix the problem








ii.

ratio of actual harm suffered and punitive damages awarded










a.

usually ends up being comparison of compensatory damages












awarded and punitive damages awarded









b.

Campbell v. State Farm: S. Ct. held ratio ought to be in the single












digits, tho it doesn’t always need to be (no more than 9:1)










c.

there’s no mathematical formula










d.

ex: BMW v. Gore 500:1 too high; Exxon Valdez 17:1 too high









e.

EXCEPTION: nominal damages












i.

ex: damages for trespass and false imprisonment where there














isn’t any physical injury to person or propty












ii.

P may recover punitive damages tho ratio way off the














standard cuz P only received nominal damages







iii.
difference btwn punitive damages awarded and civil and criminal










penalties for the same conduct










a.

ex: Exxon Valdez compared to 5 billion











i.

D already paid a lot in cleanup costs and penalties












ii.

criminal fines at most 500K












iii.
civil penalty can’t exceed 100 million

XII.
Restitution


A.

measured by D’s gain and not P’s loss


B.

entitled to restitution as a legal remedy IF:



1.

restitution on a theory of quasi-K (K implied in law):





a.

P entitled to damages based on quasi-K IF:








i.

P conferred a benefit on D








AND








ii.

D would be unjustly enriched at P’s expense if D keeps benefit w/o










paying P for it








AND








iii.
circs are such that in good conscience D should pay compensation










a.

circs indicate benefit not intended to be gratuitous










b.

circs indicate P expected repayment










c.

consider based on the circs, btwn the 2 parties, who is entitled to












the benefit/money






b.

measuring damages for restitution based on theory of quasi-K:








i.

GENERAL RULE = P entitled to value of D’s gain (benefit to D










minus D’s expenses)








ii.

EXCEPTION = FMV of benefit; used when it’s too difficult to










determine value of benefit to D








iii.
NO recovery by P of future benefits expected to D; P entitled to










benefits conferred on D until time of judgment




2.

restitution on a theory of K:






a.

if K breached or repudiated:








i.

P can elect to rescind K and get restitution








OR








ii.

P can elect to treat the K as breached and sue for damages and










restitution





b.

measuring restitution based on theory of K:








i.

each party must give back to other benefit received from other








ii.

undo the deal






c.

suing on a theory of breach of K, P doesn’t need to show anything more








than breach of K to be entitled to restitution




3.

for public policy reasons, P shouldn’t get expectation damages, so instead, D






gets restitution:





a.

ex: case of atty suing client for contingent fee; public policy not to








discourage clients from firing attys by awarding expectation damages to








attys when attys seek to recover contingent fee, so instead, award restitution





b.

if client fires atty w/o cause, most atty can recover = restitution (what the








atty’s services are worth)







i.

how much atty’s services are worth = hourly rate times how much










time atty spent working + any expenses atty spent on client’s behalf







ii.

atty only entitled to restitution if client is ultimately successful and










recovers







iii.
BUT if atty fully performs and does everything atty can for client, yet










client fires atty, atty is entitled to full expectation damages (full










contingent fee)




4.

Waiver of tort and suit in assumpsit






a.

waive tort c/a and sue through assumpsit instead






b.

w/ certain torts, like conversion, P can elect to waive the tort (not proceed








on the tort) and proceed instead on a theory of assumpsit to recover








restitution





c.

P might sue in assumpsit cuz:








i.

recover more








ii.

SOL longer than tort SOL




5.

Common counts






a.

factual pattern fits w/in common count (common fact pattern recurring








repeatedly that’s already been decided so if fit w/in, entitled to relief)





b.

ex: money had and received; goods sold and delivered





c.

cts have started to apply them fictitiously: treat as if goods sold and








delivered tho P never sold goods to D






d.

if P can show P’s facts fall w/in the common fact pattern, P can assert the








common count and it’s fairly easy for P to recover






e.

remedy = benefit conferred on D: either FMV of goods or amt of money








i.

if D took goods and sold at a profit, P may be able to recover profit










from D


C.

Equitable restitution



1.

constructive trust






a.

doesn’t arise by any agreement or understanding btwn parties as in the case








of a normal trust





b.

arises through operation of law and imposed on grounds of public policy






c.

to prevent a person from holding for his own benefit that gained through








special trust or confidence placed in him or gained through fraud






d.

reqs for a constructive trust:








i.

confidential relationship btwn parties










a.

involves 1 party placing confidence or trust in the other party and












the other party accepting that confidence or trust










b.

party w/ confidence abused confidential relationship to obtain












services, goods, money









c.

abusing party would be unjustly enriched if it retained benefit












obtained








OR







ii.

fraud: 1 party promised to do something, but at the time the party










made the promise, the party had no intention of carrying out the










promise





e.

measure of damages:








i.

what’s critical is D’s gain, not P’s loss so it doesn’t matter whether P










gained or lost from D’s abuse of confidence or fraud








ii.

damages = D’s gain








iii.
a form of specific restitution: impose trust directly on specific benefit










wrongfully obtained









a.

if asset increases in value, good for P cuz P gets the asset






f.

operation of constructive trust:








i.

D becomes fictitious T/ee that holds money for P in trust







ii.

D must convey propty placed in the trust to P








iii.
the trust operates on the ill-gotten gains










a.

equitable tracing:












i.

if ill-gotten gains are transformed into some other form (like














from money to a car), P can trace gains to that new form and














ask ct to impose trust on that new form












ii.

tracing stops w/ a bona fide purchaser tho can try to trace














profits from sale to bona fide purchaser




2.

equitable lien






a.

creates a security interest in propty or house to back up the sum certain P is








entitled to get






b.

when P entitled to constructive trust, P can substitute w/ equitable lien





c.

no constructive trust possible when can’t place propty in trust cuz it’s not








severable; in that case, must place lien on propty instead





d.

judicial foreclosure








i.

involves sale of house or propty to get the sum P entitled to








ii.

if sale doesn’t produce sufficient funds to cover sum owed to P, ct










issues P a deficiency judgment that orders D to pay deficiency on sum










certain owed to P



3.

constructive trust vs. equitable lien






a.

if value of propty placed in trust goes up, good for P and prefer constructive








trust to equitable lien cuz w/ lien only have a sum certain






b.

if value of propty placed in trust goes down, bad for P and prefer equitable








lien cuz w/ lien at least P gets a sum certain that can’t decrease in value




4.

P does NOT need to show P lacks an adequate remedy at law to be entitled






to either constructive trust or equitable lien as w/ other equitable remedies
Shorter outline
Rems Types


-Coercive (equitable)



-injunction




-preventive




-restorative




-prophylactic




-structural



-SP


-Damages (legal)



-compensatory



-punitive


-Restitution (equitable and legal)



-D’s gain


-Declaratory relief



-requires:




-ripeness




AND




-real controversy

Legal vs. Equitable remedies


-consequences of legal vs. equitable



-equitable:




-NO right to jury trial




-CAN use equitable defenses




-NOT capped if damages are capped even though D may have to pay money to P



-legal:




-right to jury trial




-CANNOT use equitable defenses EXCEPT unconscionability

Limits on remedies


-Orloff and exclusivity of remedies listed in a statute:



-other jurisds: statute is exclusive and cts can NOT add to its list of remedies



-Cal.: statute not exclusive and cts CAN add to remedies listed if in interest of justice




and for statute’s goals


-leg can explicitly limit remedies and c/a

Rems v. everything else


-unconscionability = defense, NOT a remedy or c/a


-Treister: cts only review membership decisions of private ass’ns when membership =



economic necessity for P



-P lacks a c/a to challenge decision if not economic necessity that P belong


-remedy vs. immunity:



-if D has immunity, P may not be entitled to a remedy



-Pulliam: judicial immunity




-protects judge acting in official capacity against suits for damages




-NOT protect judge acting in official capacity against suits for prospective relief





(injunction/SP)

Categorize remedies


-to determine if capped or to determine if insurance co covers insured if insured has to pay



damages



-ex: damages = damages in narrow sense NOT whenever D has to pay P

Injunction


-procedural classes of injunctions:



-permanent



-interlocutory


-reqs for permanent injunction:



-1-P has no adequate remedy at law




-per se inadequate remedy





-multiplicity of suits





-damages too speculative





-suit relates to use and enjoyment of land





-recurrent invasion of interests



-2-irreparable harm




-great or substantial harm



-3-balance equities




-benefit to party seeking injunction MUST be > burden to party subject to injunction




-MUST consider public interest—injunction can’t go against it



-4-P prevailed on the merits


-if party seeking injunction can’t pass balancing, ct can come up w/ less intrusive



injunction and give P that instead


-even if P meets all reqs, ct does NOT have to issue injunction cuz it’s discretionary



-consider amt of ct supervision needed to enforce injunction


-interlocutory injunctions



-2 kinds:




-TRO




-preliminary injunction



-TRO




-requires case to be pending




-usually complaint must be verified or an affidavit alleging facts to support TRO must





accompany complaint



-preserves status quo till P can bring noticed motion




-ex parte ok



-preliminary injunction




-preserves status quo till final judgment




-ex parte NOT ok




-requires noticed motion



-reqs for interlocutory injunction:




-1-P has no adequate remedy at law





-per se inadequate remedy






-multiplicity of suits






-damages too speculative






-suit relates to use and enjoyment of land






-recurrent invasion of interests




-2-irreparable harm





-great or substantial harm




-3-balance equities





-benefit to party seeking injunction MUST be > burden to party subject to






injunction





-MUST consider public interest—injunction can’t go against it




-4-P substantially likely to prevail on the merits





-requires:






-evidence to support






-a serious c/a





-ALTERNATIVE: Caribbean Marine Servs.





-if can’t show substantially likely to prevail on the merits






-P must have a stronger showing on first 3 reqs, esp. balancing






-P needs to show case presents a serious Q on the merits (c/a can’t be frivolous)



-procedural reqs:




-post bond




-TRO:





-ex parte if:





-immediate and irreparable harm will result






AND






-atty certifies in writing tried to notify opposing party





-CANNOT be in effect more than 10 days + 10 days for good cause UNLESS party






subject to it consents





-CANNOT be appealed




-preliminary injunction:





-NOT ex parte





-requires noticed motion





-judge must make findings of fact and conclusions of law on the record





-can be appealed


-structural injunctions: regulates and institution

SP


-reqs:



-1-K exists between P and D



-2-P substantially performed and P is willing to perform remaining obligations



-3-D is able to perform D’s obligations



-4-P lacks an adequate remedy at law




-uniqueness





-economic interchangeability





-any differences that matter?





-every piece of land = unique




-UCC:





-unique





OR





-other proper circs (P can replace but only w/ great expense, delay, inconvenience)



-5-K supported by adequate consideration




-judge consideration at time K entered



-6-mutuality of remedies




-K must be subject to SP for both contracting parties




-personal service Ks





-CANNOT get SP for forcing someone to work for particular person





-BUT if personal service part of K completed, no longer a problem for SP



-7-K terms sufficiently definite


-SP = discretionary so ct doesn’t have to order



-ct will consider degree of ct supervision SP will require

Equitable defenses


-Laches



-no definite time—reasonable time


-CANNOT be tolled



-reqs:




-unreasonable delay by P




AND




-P’s unreasonable delay prejudices D





-2 kinds of prejudice:






-defense prejudice = harder for D to bring defense (wits gone, ev gone)






-economic prejudice = D will have to pay more



-shifting burden from D to P:




-expiration of analogous SOL creates presumption of unreasonable delay and





prejudice




-P has burden to show no delay or no prejudice


-Estoppel



-someone takes a position



-when taking position, knew or should’ve known other would rely on position taken



-other does rely on position



-person not allowed to change positions



-difficult to get against the govt


-Unclean Hands



-reqs:




-serious misconduct by P




AND




-P’s serious misconduct related to c/a





-related IF:






-granting remedy would facilitate someone in engaging in misconduct






OR






-granting remedy would make serious misconduct possible



-ct leaves parties where they are


-Unconscionability



-CAN be used as a defense to c/a at law too



-requires: shock conscience of ct:




-substance of K = oppressive





-terms one-sided, unfair, oppressive




-procedure of K entered





-unfair surprise





-hidden terms





-terms turn out to have unexpected result




-surrounding circs of K





-weaker bargaining position and power unequal





-unsophisticated, doesn’t know language



-K must be unconscionable when entered


-Election of Remedies



-reqs:




-remedies P sought = inconsistent





-ex: want damages to fix problem and rescind; want to affirm K and undo K




AND




-P elected a remedy




AND




-D relied on P’s election of remedy in some way

Contempt


-civil



-purpose = compensate injured party; get party to do something



-2 types:




-compensatory civil: party gets reasonably certain damages




-coercive civil: force party to obey ct order



-part of underlying civil axn



-defense:




-acted in good faith




OR




-substantially complied


-criminal



-purpose =




-vindicate ct




-preserve justice




-punish baddie



-must be obeyed until overturned and even if overturned, if violated, remains




-EXCEPT:





-order transparently invalid





OR




-party challenges order and is met by delay or frustration





OR





-ct entered order lacked jurisd





OR





-order not properly served



-requires DP




-DP includes:





-explain charges





-opportunity to raise defense





-right to atty





-right to testify





-right to call wits on D’s behalf




-EXCEPT: direct criminal contempt





-occurs in presence of ct






-judge must be able to hear or see action





AND





-judge enters written order of contempt






-reciting facts






-signed by judge






-certifying judge saw or heard conduct






-produces written findings of fact





AND





-involves exceptional circs



-burden of proof = beyond a reasonable doubt



-separate action brought by govt



-to establish reqs:




-misbehavior in ct’s presence or near to that it obstructs administration of justice




OR



-misbehavior by ct’s officers in official dealings




OR




-disobey, resist ct order, ruling, command

Issues in equity


-statutory limits on ct’s discretion to award equitable remedies



-where leg act is clear in demanding remedy in given situation, ct CANNOT refuse the




remedy




-ex: TVA v. Hill: dam vs. snail darter




-act is sufficiently clear in demanding a remedy:





-consider act’s text and purpose





-would Congress want ct to balance equities or issue remedy automatically cuz






Congress already did balancing?


-enjoining speech



-balance speech vs. other right




-other right must outweigh 1st speech right




-speech outweighs privacy when speech involves matters of public concern




-BUT speech does NOT outweigh privacy right if speech only intended to harass



-injunction must be narrowly tailored


-enjoining litigation



-ct can enjoin 1 from suing IF:




-person brings baseless, vexatious, repetitive suits




-purpose of suit is to harass




-person seeks to relitgate something already resolved

K dams


-reqs for remedy:



-K exists



AND



-K breached or anticipatorily repudiated


-2 categories of damages:



-K




-expectation



-tort




-reliance




-restitution


-3 types of damages:



-expectation




-give P profits P would’ve had




-dams =





-cost to complete






-EXCEPT reduction in value







-if cost to complete is clearly disproportionate to reduction in value





AND





-incidental and consequential damages





MINUS





-cost avoided cuz of breach






-breaching party has burden



-reliance




-money paid to 3d party in reliance on K w/ D




-deduct any loss avoided by not having to perform



-restitution




-restore benefits conferred on both sides by undoing deal




-specific restitution = give back specific item conferred


-alternative ways to recover:



-K implied in fact




-K found to exist




-same K remedies



-quasi-K




-reqs:





-benefit conferred on D





AND





-D would be unjustly enriched if D retained benefit w/o paying for it





AND





-circs are such that in good conscience D should pay compensation






-benefit NOT intended to be gratuitous






-P expected repayment






-between P and D who is entitled to benefit?




-damages:





-value of benefit to D






-EXCEPT FMV of benefit if can’t determine value


-K remedies under UCC for Ks re sale of goods



-buyer’s remedies:




-when:





-seller fails to make delivery





-seller repudiates





-buyer rightfully rejects





-buyer justifiably revoked acceptance




-damages = restitution PLUS:





-cancel





OR




-cover + damages






-reqs:







-buyer acts in good faith







AND







-buyer acts w/o unreasonable delay







AND







-buyer replaces goods






-damages:







-price paid to buy replacement MINUS K price





OR




-K/market price differential = market price MINUS K price






-market price measured at time buyer learns of breach






AND






-incidental damages







-what have to pay cuz of breach (ex: storing goods not sold)






AND






-consequential damages







-ex: profits lost from dealings w/ 3rd party







-for breach of K, reqs:








-general and particular needs of which seller knew at time of contracting








AND








-couldn’t avoid losses through cover







-for breach of warranty, reqs:








-loss proximately resulted from breach of warranty








-damages =









-value of goods as warranted MINUS value of goods received






MINUS






-expenses saved cuz of breach





OR





-SP





-if buyer accepts goods, to recover damages, buyer must give timely notice of






breach



-seller’s remedies




-when:





-buyer wrongfully rejected





-buyer wrongfully revokes acceptance





-buyer fails to pay





-buyer repudiates




-damages =





-NOT deliver





OR





-stop delivering





OR





-resale + damages






-resell goods






-reqs:







-act in good faith







AND







-act in commercially reasonable manner







AND







-sell in public or private sale








-BUT if private sale, give buyer reasonable notice of resale






-damages:







-K price MINUS resale price







AND







-incidental damages







MINUS







-expenses saved cuz of breach





OR





-2-708






-1-K/market differential






OR






-2-profits






-K/market differential







-when:








-there’s a market for the goods








AND








-seller has legal obligation to enter market









-seller lacks obligation to enter if doing so ruins market for remainder of










goods







-damages =








-unpaid K price MINUS market price









-market price measured at time and place of tender









-ct may use resale price to determine market price if difficult to










determine








AND








-incidental damages








MINUS








-expenses saved cuz of breach






-profit







-if -1- is inadequate or does NOT apply








-1 is inadequate if show seller = lost volume seller









-lost volume seller reqs:










-seller able to resell goods










AND










-seller had capacity to make goods for 2 transactions at same time so











could’ve had 2 sales







-damages =








-profit seller would’ve gotten from 2 sales








AND








-incidental damages








MINUS







-costs reasonably incurred








MINUS








-proceeds of resale





OR





-2-709—price





-when:







-price is due from buyer








-price is due from buyer when buyer accepts goods and after reasonable









time w/in which buyer could reject goods or give timely notice of breach









has lapsed






-damages =







-price of goods accepted







AND







-price of goods NOT accepted but that seller couldn’t resell







AND







-incidental damages





OR




-cancel





-NO consequential damages for seller


-common law remedies



-if party breaches material term of K, injured party may cancel and recover restitution



-BUT once buyer accepts goods, buyer gives up right to cancel w/ restitution through




acceptance

Land Sale Ks


-earnest money (deposit)



-what it could be:




-prepayment of actual damages





-damages =






-K/market price differential






PLUS






-incidental damages




OR



-partial payment of purchase price




OR




-liquidated damages





-agreed amt of damages to cover breach for seller





-reqs for valid liquidated damages:






-at time of K, actual damages were uncertain






AND






-parties intended liquidated damages to be fair compensation for breach






AND






-at K, amt of liquidated damages bore a reasonable relationship to anticipated







damages





-does NOT depend on provisions in K labeling as liquidated damages






-depends on parties’ intent—intend to be bound to amt






-providing for other damages to be sought means not liquidated damages


-breaching party can obtain a remedy



-sue for restitution



-when:




-buyer’s breach caused seller NO damages




-NOT when damages buyer paid = liquidated damages agreed on


-seller breached cuz couldn’t convey good title



-English rule:




-when:





-seller couldn’t convey good title in good faith




-damages:





-restitution (deposit)





AND





-reliance (expenses incurred)





NOT





-expectation damages: only nominal amt allowed UNLESS seller acted in bad faith



-American rule:




-damages =





-restitution





AND





-reliance





AND





-expectation


-Delayed closing requires ct to readjust the equities:



-buyer gets to recover for:




-lost use of house/building





-damages:






-rental value of house






OR





-if commercially rented out building, rent profits




AND




-increased cost of financing (interest rate differential)





-ONLY awarded if seller breached





-new rate MINUS old rate TIMES principal TIMES # of years of anticipated






possession




AND




-difference between K and market price





-ONLY awarded if seller breached





-damages: market price at closing MINUS K price



-seller gets to recover for:




-lost use of purchase price





-interest on purchase price measured from date supposed to close to actual closing






date

Tort remedies


-injury to personal property



-total destruction of personal property




-when: property beyond repair, can’t be recovered, or it’s economically not feasible to





repair (cost to repair > reduction in value)




-damages:





-FMV of property right before injury occurred





AND





-reasonable lost use






-reasonable time it would take to replace property





MINUS





-FMV of destroyed property if P keeps it



-partial destruction of personal property




-when: property can be repaired




-damages:





-cost to repair IF:






-physically and economically feasible to repair






-cost to repair less than or equal to reduction in value







-EXCEPT IF:








-P has a genuine desire to repair for personal (non-economic reasons)








AND








-cost to repair is reasonable in light of property’s value after repair








-esp. if P already made repairs





AND





-reasonable lost use






-reasonable time it takes to repair



-repair but not completely fixed




-when: property can NOT by repair be placed in as good condition as before injury





but P still wants to repair rather than replace




-damages:





-reduction in value = value of property before injury MINUS value of propty after






injury





OR





-cost to repair (cost to repair must be less than or equal to reduction in value)





AND





-reasonable lost use






-reasonable time it takes to repair



-measure of damages for fluctuating value assets (gold)




-P entitled to whichever is greater:





-FMV of property at time of conversion





OR




-highest FMV between date P learns of conversion and reasonable time after P






learns of conversion






-reasonable time it takes to replace



-valuing non-commercial goods (pix, keepsakes)




-damages = value to owner





-objective standard: consider several factors to determine value to owner on scale






-scale = at the high end, replacement cost/original cost and at the low end, FMV







of item as used






-factors:







-FMV of property right before property destroyed







-how much to replace property as new







-age of property







-property’s condition—wear and tear







-original cost







-NOT sentimental value


-Injury to real property



-permanent vs. temporary




-permanent





-c/a accrues when injury occurs





-cause of injury is fixed





-injury not easily abated





-1-time injury rather than series





-ex: explosion





-damages:






-FMV of property before injury MINUS FMV of property after injury (reduction







in value)






-total recovery: past, present, and future






-NO lost use




-temporary





-w/ each new event in series of events, c/a accrues anew





-long series of events





-injury can be abated





-ex: polluting a stream





-damages:






-reasonable cost to repair capped at reduction in value






AND






-lost use






-NO recovery for past events in series occurring beyond SOL period






-NO recovery for future events in series occurring beyond judgment






-cap on cost to repair = reduction in value EXCEPT IF:







-P has a genuine desire to repair property for personal (non-economic) reasons







AND







-cost to repair is reasonable in light of property’s value after repair







-esp. if P already repaired



-value of trees




-trees for special use





-special use = used for ornament, shade





-damages:






-value of property w/ trees MINUS value of property w/o trees






OR






-cost to replace trees IF:






-it’s economically and physically feasible to replace








-economically feasible to replace where cost to replace < reduction in value









of property




-trees NOT for special use





-trees for lumber





-damages:






-FMV of trees at time of injury



-value of minerals/ore (oil, gravel)




-for a willful trespasser





-damages = value of minerals at surface






-FMV of minerals w/o deducting for extraction cost




-for non-willful trespasser





-damages =






-value of minerals in place







-FMV of minerals at surface MINUS cost to extract minerals






OR






-royalties by a 3d party to trespasser







-use when P has paid or would’ve paid royalties



-sovereign suing for injury to its land




-damages:





-cost to repair






-BUT canNOT be grossly disproportionate amt






-MUST be reasonable in light of nature’s ability to re-generate itself






-NO reduction in value cap


-Personal injury



-damages:




-P’s past medical expenses




-P’s future earnings and future earning capacity





-earnings






-temporary






-not reduced to present value






-rate TIMES period not working





-capacity






-permanent






-reduced to present value






-damages:







-what P would’ve made MINUS what P makes TIMES # of years P








realistically would remain working (usually till 65)







-take into consideration:








-inflation








AND








-raises through increased experience




-P’s pain and suffering





-actual harm from injury and hedonic damages for lost enjoyment of life





-not reduced to present value





-expert can NOT place dollar figure on





-atty can suggest lump sum and per diem calculation to jury




-P’s future medical expenses





-reduced to present value ONLY IF for future care not in near future or 1-time deal





-consider life expectancy






-consult mortality table






-BUT P and D free to argue longer or shorter life expected





-consider medical inflation




-loss of consortium





-intangible






-love, affection, sex





-tangible






-support






-services performed around house by V





-beware of double recovery (recovering earnings and support)



-damages awarded lump sum or periodically




-anti-assignment clause = D doesn’t have to pay P damages if P assigns P’s interest in





damages to co in order to receive lump sum and co will get periodic payments




-allowed periodic payments if award > 50K



-minor injured




-divide separate c/a for minor and parents


-Wrongful death



-survival action for D




-damages:





-med expenses D paid





-D’s past earnings





-any c/a D had before D died but not for wrong causing death EXCEPT propty






damaged by wrong causing death





-funeral expenses D paid




-NOT





-pain and suffering





-hedonic damages





-future earnings



-wrongful death action




-P can be:





-spouse





-kid





-parent




-damages:





-funeral expenses





-medical expenses paid for D





-bystander liability





-loss of consortium






-intangible







-love, affection, sex






-tangible







-support







-services







-reduced to present value







-indirect way to get future earnings

Limits on compensatory damages


-certainty



-fact of liability must be reasonably certain


-amt of damages must be sufficiently certain



-lost profit damages for new biz:




-old rule = not possible and couldn’t try to prove




-new rule = possible and can try to prove



-contests and prizes:




-American rule:





-contest is too speculative so no damages EXCEPT:






-end of contest, P almost won






-horse racing and horse very close to finish line, not too much doubt would’ve







won




-English rule:





-value the chance






-take total prize money DIVIDED BY # of contestants remaining


-Avoidable consequences/mitigation



-non-breaching party cannot pile on damages after breach or repudiation



-failure to mitigate = affirmative defense




-D must allege in answer




-D must bring evidence to support



-only need to use reasonable effort to mitigate




-not required to mitigate if can’t afford it




-mitigation involves medical procedure





-D must show a reasonable person of ordinary intelligence and prudence under






same circs would choose to undergo procedure



-UCC




-K to manufacture goods and buyer breaches/repudiates when goods ½ made





-seller may complete production and recover despite duty to mitigate



-mitigation w/ employment




-damages:





-expectation damages





MINUS





-amt emp/er proves emp/ee could’ve mitigated through:






-actually working






OR






-w/ reasonable effort could’ve earned by working at comparable emp/ment







-comparable:








-same kind of job








-not inferior








-not have to move


-collateral source rule



-if injured party receives compensation for injuries from source wholly independent of




D, P not deduct it from D’s damage liability



-source and D = govt




-money to P from general fund, then deduct from P’s recovery from D




-money to P not from general BUT from special or separate fund, then do NOT





deduct from P’s recovery from D





-ex: social security, fed pension benefits



-policy supporting:




-P will generally have to pay part of recovery to atty




-P often paid premium for benefits received from other source




-if insurance pays the benefit, insurance K often allows for subrogation/refund of





tort recovery




-punishing D doesn’t support the rule

Punitive Damages


-theory of vicarious liability applies BUT not automatically making emp/er liable



-emp/er must meet malice standard:




-emp/er participated in wrong axn




OR




-emp/er authorized wrong axn




OR



-emp/er ratified wrong axn




OR




-emp/ee in managerial capacity and emp/ee acted w/in scope of his emp/ment




OR




-emp/er recklessly or negligently hired unfit emp/ee


-punitive damages standard requires P show thru clear and convincing ev:



-D guilty of




-oppression = subjects person to cruel and unjust hardship




OR




-fraud = intentional misrep to deprive another of propty, cause injury




OR



-malice = intend injury or willful and conscious disregard for another


-purpose:



-punish baddie



-deter baddies


-NO punitive damages for Ks EXCEPT:



-independent tort theory




-axn constituting breach of K also satisfies tort elements



-insurance bad faith




-insurance co contracted to cover insured but insurance co turns down insured’s





claims



-public service co fails to discharge duty to public (RR)



-breach of covenant of good faith and fair dealing



-NOT in Cal.


-NO rule barring punitive damages for SL or neg c/a (Wangen)



-depends on whether conduct meets standard, NOT on tort alleged


-Problems w/ punitive damages:



-multiple Ps




-could bankrupt D




-D won’t have enough to pay for later Ps




-1-bite at apple approach/1st P gets punitive damages





-not fair to later Ps





-not fair to Ps in jurisd w/ rule vs. Ps in jurisds w/o rule




-bifurcate trial and allow D to present evidence in 2nd phase as to other punitive





damage liability





-seems to make jury more likely to award not less



-D will pass cost on to consumers




-D can only raise prices so high w/o being uncompetitive



-D will pass cost on to shareholders




-SHs can vote for who is in charge and change policy




-SHs know risks of investment



-provides P w/ windfall




-not really since can use it to pay atty’s fees



-compensatory damages = adequate




-NOT cuz don’t force D to change rather than pay damages


-constitutional limits on punitive damages:



-8th: excessive fines NOT imposed




-BFI struck down as limit




-not fines cuz not paid to govt




-but be careful if P is govt



-DP Cl: taking of propty w/o DP of law




-procedural DP:





-Honda Motors: judicial review of punitive damages awarded post-verdict






-ensure ev justifies amt of damages






-ensure amt = reasonable






-judge must make findings of fact and conclusions of law on record





-Cooperman Inds: amt of deference app ct gives T.Ct. when reviewing punitive






damages = de novo review





-jury instructions re punitive damages






-explain purpose of punitive damages







-deterrence







-punishment






-explain state’s standard for awarding





-bifurcation of trial if D requests:






-1st:







-liability







-amt of liability







-punitive damages liability






-2nd:







-amt of punitive damages







-allow evidence of D’s finances and other punitive damages awarded against








D




-state sovereignty and judicial comity: BMW v. Gore




-1 state thru punitive damages can NOT punish D’s actions in another state where






action






in other state not illegal




-substantive DP:





-punitive damages can NOT be grossly excessive






-consider factors:







-degree of reprehensibility of D’s conduct








-NOT reprehensible: BMW v. Gore and Exxon Valdez:









-harm only economic









-no one killed









-no reckless indifference to human safety









-not act in bad faith









-acted in good faith









-stopped wrong after action deemed wrong









-no lying or concealment









-harm not intentional









-no trickery involved









-no violence









-D acted quickly to accept responsibility and fix







-ratio of harm suffered to punitive damages








-compare compensatory damages and punitive damages








-Campbell v. State Farms: ratio ought to be in single digits (9:1)








-EXCEPT: nominal damages: still get punitive damages when









compensatory damages are nominal







-difference between punitive damages awarded and civil and criminal








penalties for same conduct

Restitution


-damages = D’s gain NOT P’s loss


-legal



-quasi-K theory




-reqs:





-P conferred a benefit on D





AND





-D would be unjustly enriched at P’s expense if D keeps benefit w/o paying for it





AND





-circs are such that in good conscience D should pay






-benefit NOT intended as gratuitous






-P expected repayment






-between P and D who is entitled to benefit?




-damages:





-value of D’s gain = benefit to D MINUS D’s expenses EXCEPT FMV of benefit






if difficult to determine value of D’s gain



-K theory




-K breached or repudiated




-damages:





-rescind and restitution





OR





-affirm, treat as breached, damages and restitution




-each party must give back to other benefit received



-public policy rejects expectation damages so restitution awarded instead




-ex: client fires atty w/o cause; public policy not want to discourage firing atty





-atty’s damages:






-value of services = hourly rate TIMES hours






AND






-expenses incurred for client





-atty only recover if client ultimately successful





-BUT if atty fully performs, get expectation damages



-waiver of tort and suit in assumpsit




-waive tort




-sue through assumpsit instead



-common counts




-sue through common fact pattern recurring repeatedly




-money had and received




-goods sold and delivered


-Equitable



-constructive trust




-to prevent one from being unjustly enriched




-reqs:





-confidential relationship between parties abused by party holding confidence





OR




-fraud






-1 party promised to do something but when made promise, party had no







intention of carrying out promise




-damages:





-D’s gain





-trust imposed directly on benefit D obtained or equitably traced from that benefit




-operation





-D = fictitious T/ee





-D must convey property to P



-equitable lien




-creates security interest in property or house




-P can substitute constructive trust w/ equitable lien




-judicial foreclosure





-sale of property to get sum certain





-deficiency judgment issued if sale insufficient




-want equitable lien if value of property dropped but want constructive trust if value





of property increased

