Remedies Outline (2003-Spring-Roberts)

1. Damages

a. Posner – economic idea that compensate for breach and maximize efficiency.

b. General vs. Specific

i. General – difference in cost of goods

ii. Special damages – damages pecular to plaintiff (lost profits)

c. NO PUNITIVE DAMAGES IN CONTRACTS!!!!!!

d. Limitations on Damages

i. Foreseeability – Damages must be foreseeable to be compensated

1. Hadley v. Baxendale – mill part case where shipping delay.  No lost profits because not foreseeable at time of entering contract.

2. Sprang Industry v. Aedna Casualty – Bridge case – costs increase due to winter approaching foreseeable. Also mitigated by acceleration rather than waiting. (consideration difference in contract and award as well as sophisticated parties)

3. Tacit Agreement – Lampkins v. International Harvester – tractor without lights. Minority rule looks for tacit agreement rather than foreseeability, which lacking in this case no knowledge of circumstances

4. Tort Law – foreseeability in proximate cause

ii. Certainty – Damages even if foreseeable has to be certain to occur

1. Drews Co. v. Ledwith-Wolfe Associate – Contractor fails to open restaurant on time suit for lost profits. Foreseeable that lost profits but hard to measure without evidence. (New Business Rule – lost profits always speculative and uncertain)

2. Grayson v. Irvomar Reality Corp – Opera Singer hurt and suing for promising career lost.  Very difficult to predict career in music business.  Lost opportunity of chance so should get something so reduces high award.  Traditional rule either get full amount or nothing.

iii. Avoidable Consequences – duty to mitigate

1. Albert v. Monarch Federal S&L – Slip and fall and refuses operation. Minimizing through surgery if reasonable person would due to mitigate.  Need to know about risk.

2. If fail to mitigate the reduce that amount of the award that would have saved from mitigation

e. Agreed Remedies – Liquidated damages only in contracts

i. Why? Removes uncertainty, lessons litigations, allows recovery when difficult to prove, promotes settlement, focus on breach early.

ii. Rule 

1. 1st Restatement – Not enforceable unless a) amount fixed is reasonable forecast of just compensation b) harm is caused is one incapable or very difficult of actual calculation.

2. 2nd Restatement and UCC – If reasonable in light of anticipated or actual loss and difficult to prove.

iii. Examples

1. Southwest Engineering v. US – Runway building cost overruns actual loss $0 but liquidated damages $8,300. Uses first restatement and meets reasonable forecast and difficult to prove at time of formation.

2. Norwalk Door Closer v. Eagle Lock – same basic facts breach causes 0 harm but damage award.  Applies equitable remedy and awards 0.

iv. Policy – courts should not be calculating as negotiated term

f. Punitive Damages

i. Goal hurt defendant – CA fraud, oppression, malice or conscious disregard.

ii. NO PUNITIVE DAMAGES FOR CONTRACTS

1. Exceptions

a. Where breach of contract is also independent tort – breach and fraud

b. Breach of Good Faith and Fair Dealing

i. Egan v. Mutual of Omaha – Insurance claim denied without investigation. Requires special relationship – unequal bargaining power, public interest, insurance don’t want breaching

ii. Seamans allowed bad faith denial to be allowing punitive

iii. CA overruled in Freeman & Mills – Only insurance

iii. 3 Part test

1. How reprehensible of behavior

2. Ratio of Compensatory to Punitive

3. Comparison to other Remedies

iv. Examples

1. Wangen v. Ford Motor – Mustang Gas Tank

a. Need damages for deterrence, risk spreading, retribution/punishment, compensation

b. Counters – lottery, cost shifting, encourages lawsuits, chilling effect on innovation.

2. BMW of North America v. Gore – damage during shipping of cars.  States interest to deter conduct in state not national.  500 to 1 ratio suspicious however another case 506 to 1 allowed

g. Nonpecuniary Damages (Damages hard to prove)

i. Gagliardi v. Denny’s Restaurant – employee wrongfully terminated – no emotional distress for contracts.

1. Exceptions – death contracts, common carriers, etc.

h. Interest and Prejudgment Inflation

i. Hussy Range v. Lectromelt – No prejudgment interest allowed.

1. Prejudgment interest allowable when amount ouwed is definite amount in contract. Or if easily calculate lost

2. Post Judgment interest is allowable by statute

ii. Anchorage Asphalt Paving Co. v. Lewis – roads built improperly. Blackletter law – no interest, court instead valued loss in current terms rather than at time awarded

i. Attorney’s Fees

i. No attorney’s fees

1. Exceptions

a. If contract allows attorneys fees

b. Common fund cases

c. By statute

j. Personal Injuries

i. Drayton v. Jiffee Chemical Corp – Liquid plumber case. Medical bills certain and foreseeable, pain and suffering speculative but awarded.  Loss earning capacity and then discount value, pick interest rate, multiply and reduce.  Produce evidence and make assumptions.

ii. Actuarial approach add up dollar amount x years worked and discount (hurts plaintiff)

iii. Jones & Laughlin Steel Corp v. Pfeifer

1. Drayton approach – don’t increase or decrease interest for inflation, total offset (Court used)

2. Traditional approach – allow increase for non-inflationary reasons, individual and societal reasons, then discount via market rate

3. Guinn approach increase for societal and individual reasons no inflation, no discount

4. Feldmen approach – allow societal and individual increase, no inflation discount by real interest rate 1.5% (most accurate)

k. Collateral Source Rule – Can’t introduce evidence of payment to plaintiff by defendant (insurance payments, salary, sick leave)

i. Helfend v. Southern California Rapid Transit District – Keeps collateral source rules

l. Pain and Suffering – no real parameters

i. Capelonto v. Kaiser Foundation Hospitals – Baby malpractice – can’t testify but other ways to show, need to deter bad conduct

ii. Flannery v. US – man in coma – no pain and suffering, lost earning equal medical expenses.  FTCA only compensatory damages.  No windfall for plaintiff

iii. Botta v. Brunner – plaintiff argues put self in position. Court rejects stating reasonable person not juror in position. Other authority allows (split jurisdiction)

iv. Joint and Several liability – no on pain and suffering

m. Income Tax on personal injury

i. Norfolk and Western Railroad v. Lupelt – Can provide income tax evidence

ii. Lost income awards – some courts allow taking into account, others don’t

2. Equitable Remedies

a. Equitable Hurdles

i. Nature of interest not trivial, remedy at law must be inadequate, must be practical and feasible to enforce, balance of equities must favor plaintiff, plaintiff must come to equity with clean hands, no prejudicial conduct (estoppel +laches)

b. Trivial Remedy

i. Olson v. Grilly – political opponent off ballet, no right

ii. Georgia football case – no property interest, don’t want to interfere with athletes

iii. Orloff v. LA Turf Club– removal from race track – can just go for damages as provided by statute (problem repeated violation of rights)

iv. Blatt v. USC – Order of the Coif. – damages speculative but personal interest and not repeated – go for damages

c. Inadequacy of Legal Remedy

i. Gerety v. Poitros – Ranch case where plumbing not fixed – Just get damages, injuction way too intrusive

ii. Tamarind Lithography Workshop v. Sanders – Film credits – specific performance awarded because speculative damages and repetitive suing required

iii. Johnson v. North American Life and Casualty Company – property for medicine in exchange for insurance, policy later switched.  Can’t sue for damages since nothing in estate – remedy inadequate and creditors not hurt since outside probate, constructive trust

iv. Corvette case – limited edition car. Specific performance because can’t find to cover.

v. Dobbs list

1. Property is always unique

2. Defendants harm will be repeated

3. Defendant in insolvent but still capable of specific performance

4. Damages so speculative makes damage remedy ineffective

vi. Strain on Judicial resources

1. Grayson Robinson Stores v. Iris – Construction dispute arbitration orders. Property unique, damages speculative, may be insolvent – very problematic but court enforces to promote arbitration

2. Joy v. City of St Louis – park with railroad tracks – court enforces intense supervision to prevent building of second line of tracks

d. Balancing Equities and Hardships

i. Look at costs and benefits to plaintiff, defendant, society

ii. Currie v. Silverdale – dam on stream case – repeated trespassing actions so inadequate remedy, innocent party with repeated trespassing vs economic loss and intentional trespasser – court grants injunction

iii. Factors – Guilt, innocence, conduct of parties, injunction as weapon, economic waste, hardships, societal issues

e. Unclean Hands – did plaintiff act in good faith in transaction

i. NY Giants v. LA Chargers – NY illegally signs contract, Chargers sign later. Since illegal behavior, no valid contracts

f. Estoppel – Can’t assert legal claim because prior conduct (damages and equitable remedies)

i. Rules

1. Communication – words, deeds, silence

2. Communication is misleading 

3. Reliance on communication

4. Harm or prejudice

ii. Parks v. Kowacki – Priest case coerced into silence. No misrepresentation or concealment

iii. Mazer v. Jackson Ins Agency – annex land for office park, agree buffer but later don’t.  Communication, misleading, reliance, prejudice because can’t oppose.

iv. Otis Elevator v. Advanced Hydrolics – patents bought and letter sent threatening suit, counter letter saying don’t think infringing and should respond if suing. 7 years pass before suing.  Meets requirements

g. Laches – Unreasonable delay which prejudices and adversary would not have happened if acted earlier (primarily equitable) 

i. Rule – 1) Unreasonable delay 2) prejudice

1. Schroeder v. Schlueter – sell property and right to buy 9 months. Tries to buy 9 years later. Unreasonable delay and prejudice due to land increase

2. Prority v. Drake – divorce and husband maintains insurance, lapses and informs wife, 7 years later sues to compel insurance – unreasonable delay, prejudice due to increased costs

h. Miscellaneous items

i. Right to Jury trial – only damages get jury, mixed trials depends

1. CA approach – look at historical right to trial

2. Federal – prefer jury trial

ii. Contempt

1. Civil Contempt – just hearing, force compliance

2. Criminal Contempt – like criminal trial, punish

a. International Union UMW v. Bagwell – strike prevention order violated,64 million in fines for repeated violations.  Looks criminal, penalties in advance of behavior, paying state rather than party.

b. In Re Far – Orders to disclose source violated – indefinate jail. Criminal contempt 5 days, Civil – no limit. Substantial likelihood that jail will work? Yes can do, no then turns criminal

3. Obligation out of contract – no jail

4. Obligation out of court order – jail

5. Need order specific so know if complying or not – Longshoreman case

6. Defenses

a. Inability to comply

iii. TRO and Injunctions

1. Rule

a. Irrepairable Injury

b. Likelihood of success on merits

c. Balance of hardships (harm to others)

d. Public interest

2. Henderson v. Bodien Aluminum – cancer treatment denied. Irreparable harm – death, likelihood of success ADA claim, degree of harm high, success great, give TRO

3. Simmons – Harris v. Zelman – Vouchers.  1st amendment always irreparable, strong likelihood due to case law, defendants suffer but less due to likely success. Sliding scale used so allowed

4. CA Test

a. Balance plaintiffs harm with defendant harm P>D

b. Likelihood of success

5. 9th Circuit test

a. Probability of success on merits high if possible irreparable injury OR

b. Serious question is raised and balance strongly in favor of plaintiff

iv. Modification

1. Can modify to correct problem.

2. Rule change in circumstances when looking at totality of circumstance

a. Langley v. Langley – child support.  Modified due to change in employment and needed more money

3. Consent decree – rubber stamp so difficult to modify, courts do anyway

v. Institutional litigation. – elections, desegregation, mental health

1. OC Jails overcrowded.  Could divert budget but instead orders release of prioners

2. Lewis v. Casey – prison library case.  Only 2 people potentially hurt so no need to reach in, only remedy for those harmed.

3. Restitution

a. Unjust Enrichment and Restitution

i. Constructive Trusts and Equitable Lien tools

b. Can waive the tort and sue in assumpset for restitution

i. Felder v. Reeth – mine equipment used without permission. Don’t go by contract amount, measure defendant gain – FRV, profits, etc.

ii. Kossian v. American National Ins – hotel fire and cleanup but new owners refused to pay.  Got benefit of plaintiff work without paying while getting insurance to cover cost, no double recovery. Implied in law contract.

iii. Felton v. Finley – brother hire attorney other family refuses to pay, attorney wins and all relatives benefit.  Unjust enrichment because received benefits of work need to pay reasonable fee for services.

iv. Bailey v. West – Horse case question about owner and whether live horse is benefit. Volunteer so no recovery

1. Quasi-Contract

a. Benefit Conferred

b. Defendant knows conferred

c. Benefit is unjust

v. Restatement of Restitution

1. Person was in lawful possession of property

2. Reasonably necessary to act before owner contacted

3. Person had no reason not desired by owner

4. Person intended to charge

5. Property accepted by owner

vi. Berry v Barbour – contract to repair, fire, repair. Court allowed recovery due to contract.

vii. Glenn v. Savage – building materials fell in river and recovered. No intent to charge so no restitution

c. Restitution for Unsolicited Medical Services

i. Greenspan v. Slate – 17 year old hurt and parents refuse treatment, doctor treated and billed. Conferred benefit and parents unjustly enriched. Parents deprived of choice

1. Intent to charge, present serious harm, no reason to know undesired, impossible to give consent.

d. Restitution for Payment of another’s debt or obligation

i. Rule Voluntary payment of debt doesn’t allow restitution

1. Gallagher, Magner & Solonent v. Aetna Casualty – broker paid bill on client, Aenta wouldn’t reemburse. Protecting good will no exception

2. Norton v. Hagget – wanted to buy mortgage to harass, paid it off. No recover bad motive and made mistake

3. Mistake exception depends on mutuality, ill motive – Mariopa County v. Lepper – double paid taxes, county shouldn’t get windfall

e. Restitution for Married Domestic Partner

i. Pyeatta v. Pyeatte – wife support through law school breakup before she got graduate education. No express or implied contract, breakup after benefit conferred, unjust enrichment.

f. Measure of Unjust enrichment

i. Earhart v. William Low Co – mobile home building fell through after work done – Since defendant induced services for another obligation to pay achieved, benefit of satisfaction of work compliance.

ii. Maglica v. Maglica – Mag light case, not married, enriched by services – value of services not value of product

iii. TVA case looks like subjective speculative value – use objective measure since more than market value.

g. Defenses

i. Estoppel (see above)

ii. Change in position

1. First National v. McManus – inaccurate deposit spent – if find money nut unfair to give back, if spent have to give what you can.

h. Equitable Remedies of Unjust Enrichment

i. Constructive Trust – get all property Equitable Lien – get lien

ii. Constructive Trust

1. Rules

a. Need to trace

b. Need Unjust Enrichment (no bona fida purchaser)

c. Get whole asset

2. Hirsch v. Travelers – get money in violation of divorce use funds to buy house (dies) – Unjust enrichment to allow transfer can trace to funds so get house.

a. Various examples sometimes can get all funds, some funds if creditors, object bought.

3. Rodgers v. Rodgers – insurance policy bought, didn’t pay premiums, new job has insurance policy.  Court allows tracing to new policy if agreement to maintain, get asset as replacement for old one

4. Bona Fida purchasers are not unjustly enriched – purchase property without notice of fraud.

iii. Equitable Lien

1. Limited version of Trust

a. Need to trace

b. Need unjust enrichment (no bona fida purchaser)

c. Get security interest in property

2. Baxter House Inc v. Rosen – Steals money uses as part of premiums for insurance policies. Can trace to asset, don’t want to promote theft, give proportional share

iv. Tracing Fictions

1. Rule in Claytons Case – FIFO

2. Rule in Hallett’s Estate – Defendants spend money first before using stolen funds (CA rule)

3. Oatway Option – can trace to objects or funds (CA rule)

4. Remedies for Interference to Property

a. Compensating the Loss

i. Hewlett v. Barge Bertie – barge damaged by dent, only scrap value.  Court awards cost of repair to deter bad behavior

ii. Freeport Sulfer v. S/S Hermosa – dock damage, repair puts in better position

1. 2 ways of limiting award

a. Depreciation method =  remaining useful life @ tort / original useful life

b. Extension of useful life= remaining useful life @ tort / post repair useful life

iii. Sentimental value

1. Bond v. A.H. Belo – value is personal objects, ordinarily don’t get unless no market value

iv. Loss of Use

1. Jarrett v. E.L. Harper & Son – well damaged (get only 1)

a. Reasonable rental value of replacement

b. Lost Profits

c. Annoyance and Inconvenience

b. Improper use of Property

i. Conversion of property

1. Alyeska Pipeline v Anderson – use of rock

a. Harsh – intentional conversion = FMV

b. Mild – mistaken conversion = FMV – Extraction costs

ii. Olwell v. Nye and Nissen – Eggwasher case.  Could sue for conversion but instead waives tort and sues in assumpset for restitution. FRV could be used but instead costs saved by not employing man

iii. Edwards v. Lees Administration – Cave case. Waives tort sues in assumpset for unjust enrichment. Could use FRV but uses profit through use in proportion.

c. Mistaken Improvements and Encroachments

i. Somerville v. Jacobs – Mistakenly built on property, sues for restitution. Good faith belief, D did nothing wrong, forced to sell land or pay for improvement

1. CA statute – good faith improver court may make adjustments in rights of parties, if tie loss goes on plaintiff

2. Powell v. Mayo – share of properties wrong, did improvement only had ¼ share and ¾ to estate but since went along with sale gets restitution from owner.

ii. Gilpin v. Jacob Ellis Realities – neighbor build in airshaft, seeks equitable injunction, intended to run and notice so available. Court examines hurdles, no adequate remedy since land, balancing gross disproportionate hardship on defendant for little benefit – gets damages.

iii. Peters v. Archombault – beach property with house across property line, significant encroachment, significant hardship – court grants injunction and orders removal.

5. Remedies for Breach of Contract

a. Land Contracts – Buyers Remedies

i. Specific Performance or Damages = FMV – Contract Price and out of pocket expenses

ii. Donovan v. Bachstadt – plaintiff buying property, defect in title, forced to buy other property at higher interest rate. Can’t get specific performance, get benefit of bargain FMV-contract price but not interest rate since not part of land sale

b. Land Contracts – Sellers Remedy

i. Contract price – FMV @ Breach or Specific performance

ii. Centex Homes Corp v. Boag – condo breach by buyer, want specific performance. Court says not like property 3600 units gets damages, majority rule is specific performance. Getting money not land so never unique. Foreclosure sale

c. Construction Contracts

i. Peevyhouse v Garland Coal – Strip mining case, court instead of contract term cost of repair vs diminution of value. Court opts for diminution since economic waste even if would have repaired

ii. Graves v. John Warden – cost of repair was 90k diminution in value was 3k.  Court gave cost of repair. Willful breach was excuse.

iii. Contractors Sellers remedies

1. Actual Costs + Profits – payments received or Unpaid contract price – cost to complete

d. Employment Contract

i. Nassau Sports v. Peters – Hockey player clause enforced on contract restricting teams played for. Court enforces injunction by only allowing playing on team with contract.

1. Likelihood of succeeding on merits – contracts upheld

2. Irreparable harm to plaintiff – injury loss of use

3. Public Interest

ii. Parker v. 20th Century – Shirley McClain case – movie taken away and then new role offered. Employee duty to mitigate but employment has to be substantial similar which alternate movie wasn’t.

1. When don’t work – Substantially Similar work

2. When do work – Replacing hours and income

iii. Acme Process Equipment v. US – weapon producer getting hosed, Gov breaches, want lost profits and costs.  Court reasonable cost of services rather than benefit to pay for expenses.  Majority – no cap on restitution

e. Lawyers

i. Rosenberg v. Levin – lawyer can’t get damages, reasonable value of services limited by contract.

f. Breachers get restitution?

i. Vines v. Orchard Hills – condo purchase buyer breach, no benefit to no builder, unjust enrichment.  Majority rule don’t get down payment back.  Minority rule – unjust enrichment.
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