Remedies Outline – Roberts, Spring 2009


5/4/2009, notes after taking final exam: 53 multiple choice questions in 4 hours, I left at about 2 hr 45 min after having gone through every question twice, there were very few people remaining when I left, several questions on calculations (4-5 on calculating breach of contract damages, 2 on calculating increased useful life, 2-3 on calculating restitution), about 4-5 questions asked what the answer was “based on the case we read in class”, also asked to answer based on “majority” “minority” “traditional” and “modern” so pay attention to how she classifies rules.  Also, this outline should be condensed – can get rid of “Intro” and fully integrate “Damages” into other sections as appropriate (most of it will go into the “Contracts” section)

I. Intro to Remedies

I. At law
I. Damages – compensate (restore π to original position; focus π loss), punish, deter

I. Restitution – disgorge Δ gain/profit (quasi contract, unjust enrichment; focus Δ gain)

I. Equitable

I. Coercive – only avail if remedies at law inadequate, injunction, specific performance
I. Declaratory

I. Policy: Goals of allowing a remedy?  Deterrence?  Retribution?  Punishment?

I. How important is it to redress a certain situation?  Do we allow a legal cause of action?  Discrimination: Criminal liability? Civil liability?  Private right to sue?
I. There are remedies only for legal wrongs

I. Injury does NOT trigger a remedy; many injuries are tolerated and encouraged (e.g. competition)

I. Harris, p. 4 – even though π has valid substantive claims, “de minimis non curat lex” (the law disregards trifles); lawsuit over a calculator watch wastes judicial resources; court dismisses; small claims court might be more appropriate

I. Return π to position would have been but for the legal wrong

I. Specific remedy – give π exactly what would have had but for the legal wrong, such as specific performance, injunctive relief, or money due under contract

I. Substitutional remedy – anything other than a specific remedy, such as value of services due under contract or money for personal injury

I. The judicial remedy must be feasible – if $, then no problem; if equitable, then must ensure court can actually enforce the order, o/w lose credibility and certainty

I. Remedial mechanisms include: settlement, mediation, mediation, arbitration, self-help, declaratory relief, damages, restitution, specific relief (injunction and specific performance)

I. Jury – right to jury trial only for remedies at law

I. Cause of action v. remedy – cause of action is the invasion of a primary right whereas remedy is the relief (e.g. personal injury cause of action, seeking damages, negligence legal theory)

I. Tort v. contract remedies

I. Tort remedies = damages, restitution, injunction

I. Contract remedies = damages, restitution, specific performance

II. Damages

II. Types of Damages: General or Special, Compensatory or Punitive, Pecuniary or Nonpecuniary, Liquidated, Interest, Pre-Judgment Inflation, Attorney Fees
II. Often Susbtitutionary – give π $ for injury or instead of contract performance
II. Criticism: some things cannot be monetized, such as emotions and experiences (good or bad)

II. Policy for Contract Damages

II. Goal of contract damages: 
II. Redress π losses by placing in position would have been but for the legal wrong
II. Should not over-compensate: if Δ totals π’s car in accident, Δ pays FMV; if π owes more than FMV, Δ is not liable for difference b/c π was in this position prior to the accident

II. Encourage entering contracts, 
II. Encourage economic efficiency (“efficient breach”)

II. Criticism – πs often not fully compensated b/c legal fees, time, opportunity cost pre-judgment interest, emotional distress NONE OF WHICH ARE COMPENSATED
II. Criticism – πs often cannot prove full amount of damages because of CERTAINTY and FORESEEABILITY – court may say $X dollars is unforeseeable or uncertain, and give reduced amount, or zero, instead

II. Preventing breach is NOT a goal (do not deter efficient breaches)

II. Contract damages do not generally focus on Δ actions; no deterrence or punishment

II. Punitive damages are rare in contract because the remedial goal focuses on π, not Δ 

II. It doesn’t matter if contract is breached or performed b/c there will be compensation either way; damages for innocent & willful breaches are the same
II. π’s contract interests:

II. Restitution – Δ gain at π expense; 
II. Reliance – loss caused by the legal wrong; Δ has not necessarily gained anything, but π spent $ relying on Δ promise; could be from contract, tort (fraud), or unjust enrichment
II. Expectancy – “benefit of the bargain” (contract); put π in position had contract been carried out; lost profits; could result from fraud
II. General v. Specific (Consequential) Damages

II. General Damages flow directly from the harm, so do not need to show causation

II. cover / replacement costs

II. contract price minus FMV at time of breach

II. Special (Consequential) Damages are all other damages caused by the wrong; since they do not automatically flow, π must specifically plead, o/w waived, and prove causation

II. lost wages or profits

II. increased costs

II. medical expenses

II. Limitations on General & Special Damages
II. Even if Δ causes harm, π recovers only if the damages are FORESEEABLE, CERTAIN, and UNAVOIDABLE
II. FORESEEABILITY – pro-π, Q of law

II. π recovers only foreseeable damages at the time contract entered 
II. Policy: predictability & planning; encourage parties enter K by evaluating foreseeable risks upfront; encourage efficient breaches by allowing party to assess cost of the breach
II. Knowledge of foreseeable damages can be actual or imputed
II. Compare tort: recover foreseeable damages at time of breach (less restrictive)

II. General damages are always foreseeable b/c they flow naturally from the breach (Hadley & UCC)
II. Cover / replacement cost: A  B, sell 1,000 lbs. coffee @ $2/lb, B breaches, A pays $2.75/lb, B liable for $750 (diff. in cost)
II. Special damages are NOT foreseeable unless π’s special circumstance was contemplated by the parties when entering the contract (Hadley Rule & UCC) ( knowledge requirement for special damages
II. Policy: π in better position to spread risks and notify Δ of actual special circumstances
II. Factors: Hadley focuses on whether the type of damages foreseeable rather than amount
II. actual knowledge, 

II. Δ experience, 
II. general fairness, (restatement focus)

II. proportion damages to contract price (tacit agreement focus)
II. Lost profits are always special damages

II. Hadley: Δ delays shipment π mill shaft; π seeks lost profits for mill shut down – delay sending a shaft doesn’t always result in mill shut down, small shipping fee and huge damages ( not foreseeable

II. What might have made it foreseeable?  Actual knowledge: π told Δ mill shut down or wrote in contract; Imputed knowledge: past dealings with mills or π paid 1000X extra for expedited shipping
II. Increased costs 

II. Spang: Δ provides steel late; π seeks increased construction costs to complete before winter season – foreseeable ground would freeze requiring expedited construction, Δ is experience bridge-builder, $7,600 damages for $132,000 contract
II. When entering the contract: contract stated steel would be delivered at a later date to be determined
II. Tacit agreement test (minority approach) – foreseeable + Δ tacitly agreed to assume liability for the loss 

II. Awareness alone (Hadley) is insufficient – Δ must have manifested assent to liability at time contract entered

II. Court’s never find a tacit agreement unless there is an actual agreement (no person would ever tacitly agree to liability
II. Lampkin: π paid for lights on tractor but Δ delivered w/o, L says lost $450 profits by not being able to use tractor at night – even if Δ was aware π wanted to use the tractor at night to make profits, Δ never implicitly agreed to liability for these lost profits

II. Factors: focus amount damages–amount damages so much greater than consideration paid, that a Δ could never tacitly agree ($20 lights, $450 lost profits – no Δ would ever tacitly assume $450 risk for $20 lights)
II. Restatement 2d Contracts: Hadley test except if justice requires, court can adjust damages if disproportion between damages requested and the contract price
II. Factors: focus on fairness rather than the type of damages as in Hadley 

II. Foreseeability in torts –
II. Dealt with in prima facie case, not the remedy; tort often allows less foreseeability than contract

II. Why less foreseeability in tort?  Contract ( encourage enter K, voluntary; Tort –not trying to encourage tort, involuntary victim
II. CERTAINTY IN CONTRACTS CASES – amount of damages must be established with reasonable certainty (COUNTER = speculative)
II. π must establish damages with reasonable certainty

II. Evidence: experts, economic / financial data, market surveys, similar businesses (failure rate, size, location, π’s other businesses)
II. This is similar to cause-in-fact in tort case

II. Lost profits are by nature uncertain, but a π may present data and expert testimony to show profits (net, not gross) were reasonably certain

II. Usually requires examination of prior financials

II. New Business Rule and Lost Profits
II. Old Rule: new businesses cannot recover lost profits b/c uncertain & speculative

II. Modern Rule: π can try to prove “reasonable certainty” for a new business (in practice, πs can’t prove this – too speculative)

II. If delayed opening, can probably provide evidence of recent net profits; if never open, more difficult; if national franchise & never open, look to other franchise’s net profits; if new unique product, almost impossible to show damages

II. Drews: contractor’s delay causes breach contract for renovating building into a new restaurant, owner sues for lost profits (special damages presumed unforeseeable); lost profits here are foreseeable b/c expect businesses to make profits; UNCERTAIN b/c only evidence was recent gross profits after opening and owner’s guess at the net profit
II. Alternate Rule: π must prove fact of loss with high certainty, and then the amount of loss may be a reasonable estimate
II. Fact of loss – would have had success
II. Girl scouts hire Δ to run fundraising, Δ promises $325K but raises only $88K; evidence brought in showing several similar campaigns raise at least that much
II. Amount of loss – reasonable estimates suffice, less certainty required (compare new / old rules which require high certainty for the amount)

II. Estimate based on other campaigns is sufficient; Δ is the one that initially provided the $325K estimate

II. Certainty in torts – 

II. Much lower degree of certainty for personal injury and wrongful death

II. Future losses: uncertain by nature, but we make grand predictions
II. π can recover loss of chance / opportunity (very speculative and pro-π)

II. Factors: Training already had and likely to receive, Talents, Opportunities and recognition already had and likely to have
II. Grayson: aspiring opera singer falls and loses hearing, seeks lost profits for career as opera singer; she had some training and studied music, teacher says she has good voice, some recognition but never been paid for a performance
II. Amount of damages for lost opportunity

II. Traditional: if jury believes π by preponderance, then π gets entire amount

II. π in Grayson would not have recovered under this approach

II. Grayson: jury awards π damages based on % chances of the opportunity

II. Certainty and general damages – courts allow greater uncertainty than with lost profits

II. Criticism – amount general damages can be highly speculative

II. Breach sale of real estate – damages measured by fair market value, yet all real property is considered unique, making fair market value very speculative 

II. Criticism – collecting damages can be the mere result of pleading the right cause of action

II. Rights to show movies at movie theatre, recovery of lost profits – under antitrust theory recovery allowed, but under contract theory lost profits are too speculative

II. Remedy can be tied to policy goals of the cause of action: antitrust v. contract
II. UNAVOIDABLE IN TORTS CASES
II. A π cannot recover losses that Δ proves would have been avoided by reasonable expenditure or effort

II. Reasonableness – π has mitigated damages if acted reasonably to minimize loss
II. No duty to mitigate, but if π fails to mitigate, damages will be reduced
II. If π simply lacks resources to mitigate, e.g. money, then π has acted reasonably

(i) Surgery situation – factors = undue risk to health, peril to life, anguish / extraordinary suffering, reasonable prospect (not a guaranty) of restoration or relief from the injury

· Albert: π cannot recover for entire damages as a result of falling on sidewalk in front of Δ business because she failed to have corrective surgery; no evidence carpal tunnel surgery presents undue risk, while there was reasonable prospect recovery

· Courts generally do not account for π subjective fears

(b) Recognized risk test (minority) – Hall: if recognized risk, then no duty to undergo treatment (criticism, there is a recognized risk with any surgery)

(c) Religious beliefs – unclear if a court would account for this
(d) Compare, contrib. neg. = π help cause harm, mitigation = π failed to minimize losses after the harm was already caused
II. Unavoidable in contracts cases – similar to torts, must mitigate damages o/w recovery reduced

II. At time of breach, must act objectively reasonable to minimize losses 
II. Need to account for financial position of non-breaching party
II. Spang: π mitigated late steel delivery by accelerating work in Sept to get job done on time

II. Must be reasonable, not necessarily successful
II. Green – π unsuccessfully tried to save trees by digging irrigation ditch, Δ says should have done more, court says π was reasonable

II. Employment – π recovery reduced if Δ proves π would have found substantially similar employment with reasonable efforts (Parker)

II. Employee recovery is not reduced if lost volume seller / services situation (Gianetti data processor)
II. UCC: buyer must attempt to cover before get damages

II. Specialty / custom item – probably cannot reasonably cover

II. Foreseeability and cover –

II. Foreseeability – judge at the time of the contract

II. Cover – judge at the time of breach, Δ does not have to foresee ability to cover
II. Lost Volume Sellers: although seller must attempt to cover (mitigate), volume sellers may recover even if they may a sale to a different buyer b/c but for the breach, the volume seller would have made two sales

II. Can apply to sale of goods or services

II. Agreed remedies: Liquidated Damages (contracts)

II. Generally viewed as a reasonable substitute for performance
II. Policy: foreseeable, predictable, certainty, allocate risks
II. 3 Tests:

II. LD clause is unenforceable unless: [First Restatement & Southwest]

II. Amount is reasonable forecast of actual damages

II. Damages must be incapable or very difficult to accurately estimate

II. Criticism: must make a reasonable forecast of damages that must be difficult to forecast

II. Norwalk – LD unenforceable if no damages actually incurred (minority view)

II. LD clause is enforceable if the amount is reasonable in light of anticipated or actual harm (UCC) and the difficulties of proof of loss (Second Restatement) [Second Restatement & UCC]
II. Southwest case: unreasonable in light of actual harm (none), but might have been reasonable in light of anticipated harm when contract entered

II. LD clause is valid unless the provision was unreasonable under the circumstances existing at the time the contract was made [California]

II. Penalty Damages – unreasonable substitute for performance (if court thinks LD amount is too high / unreasonable, will not enforce the clause and call it a “penalty”)

II. Punitive Damages in Tort
II. Grossly excessive (“shocks the court’s conscience”) punitive damages awards violate due process (BMW)

II. Policy of punitive damages: deter and punish Δ; goal is NOT to compensate π 

II. Owen article: education (that a right exists and how much we value that right), retribution, deterrence, compensation, law enforcement

II. Problems with large punitive awards, Wangen: becomes like a criminal fine (counter: raise burden proof to clear & convincing), substantive due process concerns of arbitrariness/notice/foreseeability, limited resources/pot of money (counter: cost of education/deterrence/law enforcement), juries award as compensation to π (counter: judge can reduce award), Δ net worth & earnings are prejudicial (counter: bifurcation), efficiency: bankruptcy & higher costs products (counter: better to not have unsafe products & spread costs for safer products), compensatory damages sufficiently deter (counter: not true for minor injuries, Ford determined cheaper to pay for injuries instead of safer gas tank)
II. “Grossly excessive” guideposts: reprehensibility, ratio, other sanctions
II. Degree of reprehensibility (type of punishable conduct): 

II. Physical v. Purely Economic Harm: Personal health & safety at risk?  Reckless disregard? Purely economic harm?  Affirmative acts?  

II. Intent: intentional conduct? Indifference or callous/reckless disregard for π’s safety? Repeated behavior? Suspect unlawful?

II. Financially vulnerable victim?

II. Look only to π’s harm–cannot look to others within or outside jx (Cambell)
II. Ratio [potential] harm v. punitive damages (severity of penalty)

II. No formula, but high ratios “raise a suspicious judicial eyebrow”

II. Anything exceeding 9:1 is suspect (Cambell)
II. Comparison with other sanctions (severity of penalty) – least important factor
II. Look to comparable civil penalties in the jurisdiction and other jurisdictions

II. BMW: 500x ratio award grossly excessive; reverse & remand

II. no health or safety risks, purely economic harm, no financial vulnerability, not repeated, few people affected in Alabama (cannot consider the entire 1,000 incidents that occurred in other states)

II. Jury awarded 1000X ratio; on appeal reduced to 500X–judicial eyebrow raised

II. max fine for deceptive trade practice in Alabama is $2,000; other states allow up to $10,000; NY increases fines for recidivism; none of these give notice of potential multimillion dollar liability

II. Other solutions to large punitive damages awards

II. Raise burden of proof to clear and convincing (e.g. CA)

II. Caps on punitive awards (total amt, ratio, combo)

II. Require judge to make written determinations (e.g. jury decides if warranted, but judge decides amount)

II. Bifurcation

II. Trial or appellate court can reduce the award

II. Punitive Damages for Breach of Contract

II. Generally no punitive damages for contracts unless 

II. The breach also constitutes a tort where punitive damages are allowed
II. Breach of implied covenant of good faith & fair dealing AND special relationship (the only special relationship we have seen is insurance; very unlikely to extend)

II. No punitive damages for denial of existence of contract
II. Policy: certainty, foreseeability, encourage efficient breaches

II. Exception: conduct constituting breach is also a tort for which punitive damages are available under tort law

II. Not really an exception – need to prove every element of the tort to collect the punitive damages

II. Some jx lenient on levels of intent or burdens of proof for the tort

II. Some jx only require “elements of the tort mingle in the controversy”

II. Typical causes of action: Fraud, misrepresentation, NIED (contract to bury family member breached)

II. Exception: there is a special relationship between the contracting parties

II. Insurance (Egan): punitive damages permissible if breach of good faith & fair dealing

II. Special relationship = public interest in insurance (we want to compel performance, discourage efficient breach), adhesive contract, fiduciary duty of insurer

II. Insurer failed to investigate medical claim, had scheme to not pay claims ( punitive allowed

II. Note: breach was NOT failure to pay claim; only failure to investigate

II. No special relationship w/ any Δ not a party to contract (punitive damages not allowed against insurer’s employees)

II. First party (the insured) claims: ½ jx permit punitive damages for breach good faith & fair dealing (e.g. Egan)

II. Third party claims: all jx permit punitive damages for breach good faith & fair dealing

II. Trend is to retract punitive damages for breach of contract (Belcher: Bad faith denial of existence of contract is insufficient to award punitive damages)

II. Pecuniary Damages in Contract

II. Diminution in value: difference in economic value pre-injury versus post-injury
II. Cost of Repair: means to measure economic loss
II. Easier to calculate

II. Assumption: cost of repair is usually equal to the diminution in value (but consider crack in Ming Vase – can repair it to make it useful, but value permanently diminished; also consider Barge Bertie where diminution = $0 but cost repair = $3,000)

II. Nonpecuniary Damages in Contract

II. Pain & suffering, emotional distress, injury to reputation, loss of consortium, loss of quality of life

II. Generally nonpecuniary losses cannot be recovered 
II. Policy: certainty, foreseeability, had opportunity to bargain for potential injuries

II. Emotional distress: can recover emotional distress for funeral services contract; failure to deliver message of death of relative or close friend; public embarrassment or humiliation (hotel accommodations for honeymoon); physical injury; common carriers
II. contracts entered in personal nature, and compensatory damages very small or difficult to measure
II. Employment contract insufficient for nonpecuniary recovery (Gagliardi): breach (firing) causes only economic loss, even if bankruptcy – “pecuniary loss almost invariably causes some form and degree of mental distress” but that is insufficient
II. Note: could have recovered nonpecuniary losses if sued for wrongful discharge or NIED

II. Note that a breach can cause significant nonpecuniary losses (time, inconvenience, frustration) even though these are generally not recoverable

II. Buy new car, it’s a lemon, dealer keeps on fixing ( time for multiple trips to dealer; inconvenience being w/o car; frustrate other plans such as vacation; inconvenience family/friends driving you around
II. Cannot recover nonpecuniary losses if the harm only directly causes economic loss (Gagliardi)
II. Interest & Pre-judgment Inflation

II. Pre-judgment interest and inflation are generally not recoverable
II. Damages assessed from date of breach / loss–π could have been using this money

II. Contract Exception: Pre-judgment interest recoverable only if at time of breach a definite sum was due, performance was due the value of which in money is stated in the contract, OR discretion of the court

II. π RARELY gets pre-judgment interest – must be very clear and easy to calculate

II. Definite sum case, Hussey: no definite sum as to value of furnace “as warranted”, π had use of furnace between intermittent breakdowns, there were repair costs ( no pre-judgment interest
II. Role of fault: delay between breach and judgment is not Δ fault, just slow moving judicial system (though not π fault either)

II. Alaska approach (Anchorage Asphalt): Court values loss as of date of judgment, rather than date of loss, to deal with under-compensated π problem (accounts for pre-judgment inflation and interest)

II. Post-judgment interest: while on appeal, ???????????

II. Attorney Fees

II. American Rule: no attorney fees to prevailing parties unless 
II. Contract provision (if contract provides for only one side’s fees if win, then applies both ways)
II. Common fund (not class action)

II. Private atty general–π secured judgment benefitting everyone in state (e.g. civil rights)

II. Arguing damages to a jury

II. Cannot argue to jury that they should put themselves in π, or Δ, position and ask themselves how much compensation they think they would want

II. Can argue per diem (e.g. loss of leg is worth $20/day)

III. Remedies for Harms to Person (TORTS)
III. Types of damages
III. Personal Property Damages 

III. Personal Injury Damages 
III. Earnings / Lost Income (special damages)

III. Medical Expenses (special damages)

III. Pain & Suffering (general damages)

III. Loss of Consortium (special damages)

III. Easy to calculate: past earnings and medical

III. Difficult to calculate: future earnings and medical, PAIN & SUFFERING, consortium
III. Damages

III. General Damages flow from the breach of duty of care

III. Special Damages are all other damages

III. Nonpecuniary damages: Pain & Suffering, emotional distress, injury to reputation, loss of consortium, loss of quality of life

III. Limitations: certain and unavoidable (???does this apply to torts as well, or only contract???)

III. Foreseeable: dealt with in prima facie case, not the remedy

III. Certainty: 

III. Loss of chance/ opportunity (very speculative, but allowed) (Grayson)

III. Old: if jury believes π by preponderance, then π gets entire amount

III. Modern: π damages based on % chances of the opportunity

III. Unavoidable:

III. π cannot recover losses that Δ proves would have been avoided by reasonable expenditure or effort
III. Reasonableness – π has mitigated damages if acted reasonably to minimize loss

III. Surgery – 

III. Majority uses factor approach = undue risk to health, peril to life, anguish / extraordinary suffering, reasonable prospect (not a guaranty) of restoration or relief from the injury (Albert)

III. Minority uses recognized risk test = if recognized risk, then no duty to undergo treatment (Hall)

III. Punitive Damages

III. Grossly excessive punitive damages awards violate due process (BMW)

III. Factors: reprehensibility, ratio, other sanctions
III. Cannot look at harms outside jx (Cambell)

III. Anything exceeding 9:1 is suspect (Cambell)

III. Interest and Prejudgment Inflations: cannot recover in tort

III. Attorney Fees: only if contract, common fund, or private attorney general

III. Calculating damages for lost earnings and medical expenses: Drayton, total offset, Giunn, traditional, Feldman, Pfeifer 

III. Discounting to present value avoids overcompensating the π 

III. Factors are the real interest rate and predicted inflation rate

III. Drayton: adjust for wage increases and then discount present value with inflation

III. Usually bad for π b/c of discounting

III. Add up everything π has lost and will lose in future

III. Factors: graduate college, starting salary, retirement age, babies, fringe benefits value, life expectancy, WAGE INCREASES (merit-based, societal-based raises / cost of living, inflation), income tax approaches
III. Income tax: personal injury awards are not taxable – account for this in award?

III. Majority jx: do not reduce award based on income tax b/c speculative (taxes change, dependents, deductions)

III. Minority jx: allow reduction for income taxes – reduces present value (Liepelt)

III. Experts can provide accurate speculation, as in other calculations

III. Evidence: statistical tables,  psychologist earnings regression analysis if child, expert witness
III. Calculate present value of future losses (π argue low % return; Δ argue high % return)

III. Factors: real interest rate, INFLATION

III. Deduct residual earning capacity if π is able to work (even a min wage job)
III. Final number is the total present value
III. Important to challenge assumptions (e.g. “even though injured the π can still attend college”, or “π was very unlikely to go to college anyways”)

III. Note that inflation can be accounted for in both wage increases and discounting to present value 

III. Total offset: do not adjust the award for wage increases or present value

III. Assumes the wage increases would equal the discount rate

III. Usually good for π since discounting takes large amounts of money

III. E.g. $40K/yr salary, expected to work 20 more ( $800K lump sum payment w/o adjusting for wage increases or present value

III. Guinn: adjust for merit-based wage increases only

III. Good for π since add some increases without discounting 

III. Traditional: adjust for merit and societal but not inflation, and discounting to present value

III. Bad for π since wages do not account for inflation but discounting does

III. Feldman: account for merit and societal increases and reduce by 1.5%
III. Hypothesized by economists that real interest rate is 1.5% at all times – anything else is accounting for inflation

III. Cancels out inflation factor in both the wage increase and present value calculations

III. Pfeifer: federal longshoreman cases, Feldman-like, account for merit and societal increases and reduce by a real interest rate b/t 1-3%
III. Collateral source (CA): judgment against Δ is not reduced by payments π receives from collateral sources (insurance, welfare, pension, employer voluntarily pays π during disability, gratuitous medical care from family/friend)
III. Pain & suffering
III. Pain & suffering is physical pain, fright, anxiety, grief, worry, humiliation, embarrassment, lost quality of life

III. Pain & suffering may be inferred from the nature of the injury; percipient witness and expert testimony is admissible

III. Calculating pain & suffering

III. Golden Rule: jurors cannot base pain & suffering award based on how they believe they would need to be compensated if in the same position – must focus on the individual π b/c everybody feels diff amts pain & suffering

III. Split for pain & suffering calculation using mathematical formulas:
III. Cannot use formula; left to the impartial conscience and judgment of jurors (Botta)

III. Improper for atty to argue for $0.50 / hour pain & suffering

III. Can use formula; merely aids atty’s argument

III. Proper to argue / display chart requesting $15 / day pain & suffering
III. General calculation: pain & suffering will be 3X the special damages


III. CA Rules limiting pain & suffering:

III. $250,000 limit on pain & suffering damages for medical malpractice

III. No joint and several liability for pain & suffering damages

III. An infant can collect pain & suffering (expert witnesses) (Capeluto)

III. Split for individual in coma collecting pain & suffering

III. Flannery: Purpose of pain & suffering award is to make π feel better, but this goal cannot be achieved here; since individual in coma cannot be benefited with the award, it is merely punitive and not allowed

III. Other jx say it can be awarded, serves deterrent factor even if this particular π does not benefit

III. Fear of future harm is insufficient to collect pain & suffering (toxic tort cases)

III. Loss of Consortium

III. Loss of services: economic value of services (housekeeping, transportation, instruction, etc)

III. Loss of relationship: non-economic aspect of the relationship (sexual, companionship, society, love, affection, solace, moral support)

III. Income tax
III. Personal injury awards are not taxable – split over whether this will reduce present value

III. Punitive damages awards are taxable

III. Wrongful death (suing for π loss, versus survivor COA suing on behalf deceased) – the death is was causes the action to accrue
III. A wrongful death action is the surviving individual’s action; focus on what the survivors would have received but for the wrongful death
III. Pecuniary losses: loss of financial support and services, funeral expenses
III. Non-pecuniary losses: emotional (loss society), comfort, consortium

III. Cannot recover for sadness, grief, or sorrow from death of loved one (Krouse, suit by husband and children of deceased)

III. A jury instruction is sufficient to make sure jurors do not consider this

III. Criticism: allowing any recovery commidifies relationships and love

III. Survivor Actions – decedent’s estate can maintain an action that accrued during decedent’s lifetime
III. A survival action is the decedent’s action maintained by the estate

III. Pecuniary losses

III. Future lost earnings, deduct amount decedent would have spent on their own living expenses, reduce to present value

III. Note: cannot get future lost earnings here AND loss of support in wrongful death cause of action b/c it would be duplicative

III. Pain & suffering prior to death only
III. Medical expenses prior to death only
III. Loss of life cannot be compensated – cannot place value on life

III. Minority: allow experts to testify on monetary value of life (based on one survey, b/t $500K and $3.5 million)
IV. Equitable remedies (coercive: injunctions, specific performance)
IV. Historical: no juries, equity cannot affect legal title, must be no adequate remedy at law, rooted in justice / balancing equities [Modern effect ( equitable remedies disfavored]
IV. Threat of injunction can be used to get higher settlement offer from Δ 

IV. π must actually want the injunction – e.g. if π kicked out of race track and intends to never go back, injunction unnecessary; if police destroy π property and threaten to do it again if π replaces the property but π has no intent to replace the property, injunction unnecessary 

IV. Limitations on equitable remedy

IV. Equitable relief granted where nature interest not trivial, remedy at law inadequate, equitable relief practical to enforce, and balance equities and hardships favor π 
IV. Nature of the interest must not be trivial 

IV. Traditional approach: property rights v. personal rights [Not used anymore, Orloff rejects]

IV. Equity protects property, not personal, rights ( injunction only if property right

IV. Olson: political rights are not property, cannot get injunction to remove name from ballot

IV. Georgia High School Ass’n: football game not property, cannot get injunction as result of referee’s bad call

IV. FURTHERMORE courts lack authority to review referees’ decisions ( goes beyond personal/property distinction, balance equities says “this type of case isn’t worth it”

IV. Modern approach: consider π, Δ, and public’s interests

IV. Considerations:

IV. π interests – lawful activity, statute protecting right (attend race track), livelihood/money at stake or just want to join a group (order coif)

IV. Δ interests – autonomy (set own rules), private or public (order coif or race track), maintain standards (Δ is more qualified than court to do this)

IV. Public interest – court time, health & safety, enforce laws

IV. π would like to attend race track v. Δ ejecting π from public race track, in violation of statute ( injunction proper (Orloff)
IV. π interest in joining order of the coif v. Δ interest in private association w/o judicial interference, PUBLIC INTEREST in not wasting court time ( no injunction (Blatt)
IV. π interest in being on staff at hospital (livelihood) v. Δ interest in setting own standards/quality, avoid malpractice, autonomy, private association, public interest in hospital (not judge) setting standards but also in not refusing outsiders

IV. π interest in having exam re-graded (fairness, merit) v. Δ interest in autonomy (set own standards), impractical to re-grade, not being arbitrary, and maintaining anonymous grading

IV. Tamarind: π interest in name being in movie credits as req’d by contract, Δ interest in not recalling movies and inserting credits (inefficient) is outweighed

IV. Remedy at law must be inadequate – “no legal remedy is adequate unless it is as complete, practical and efficient as that which equity could afford”
IV. Policy: legal remedies favored / equitable remedies disfavored

IV. Efficiency (π gets money, court no longer involved) 
IV. Autonomy / coerciveness (intrusive equitable remedy telling Δ what to do)
IV. Efficient economic breach in contract: equitable remedies undercut this policy

IV. Certainty: equitable remedies are forward looking (guess how Δ will act), compared to damages which backward looking (award $ for what has been done)

IV. Gerety: Δ breaches sale of house contract by refusing to repair water problem; damages adequate – just award π amount of money Δ would spend to fix.  More efficient, preserve Δ autonomy, preserve efficient breach
IV. Unique property; cannot obtain on open market 
IV. Real property

IV. UCC: unique goods (e.g. Corvette Indy Pace Car model where very few made)

IV. Redress would require multiple lawsuits
IV. Tamarind: Δ continuously selling movies where failed to insert π name into credits, specific performance will avoid any future lawsuits on this issue
IV. Δ insolvent / can’t pay

IV. Johnson: constructive trust over life insurance policy where deceased husband designated wife as beneficiary in exchange for paying medical bills, later changed designation to children of prior marriage, and there are no other assets of estate

IV. Note that π cannot go after any asset; can only get asset entitled to (fairness to other creditors)

IV. Damages are so speculative that the remedy is inadequate
IV. Orloff: ejected from race track
IV. Tamarind: Δ failed to insert π name into movie credits, “public acclaim is unique and very difficult . . . to quantify”
IV. Criticism: although damages must be reasonably certain, court awards $25K for past damages
IV. Equitable remedies denied even where π has no legal remedy
IV. Not always necessary – e.g. court declares law unconstitutional, then no need for injunction b/c the individual will win in court the next time

IV. May become necessary if repeatedly charged under unconstitutional law

IV. Crime and the private litigant (π) – 
IV. court defers to prosecutorial discretion 

IV. court will not enjoin someone unless a crime has been committed (unless prior restraint case)

IV. exceptions for labor disputes that are likely to be violent, domestic relations, and civil rights

IV. Timing – even if legal remedy barred by SoL, π had an adequate legal remedy, should not get second chance

IV. Equitable remedy must be practical to enforce -
IV. Discretion of judge to deny equitable relief because of impact on judicial resources

IV. Two important considerations: 

IV. Feasibility and practicality of enforcing the equitable relief granted
IV. Defendant must have ability to comply; court must have ability to enforce
IV. Use of judicial resources 

IV. Court becomes invested in case (credibility, embarrassment, judicial economy – contempt proceedings and delay other cases on docket)
IV. Courts will enforce impractical equitable remedy if strong PUBLIC POLICY, as opposed to a strictly private dispute
IV. CIVIL RIGHTS – One Los Angeles judge solely worked one desegregation case for several years

IV. ARBITRATION – Grayson, π signed lease for building Δ was going to construct; Δ breached for economic reasons; court affirms arbitrator’s grant of specific performance requiring Δ to construct building ( encourage arbitration by enforcing awards, providing certainty
IV. Criticism: court not construction expert, overseeing will use significant court time, efficient breach contract, damages sufficient (go lease another building)

IV. COMMERCE / TRADE – π granted injunction allowing use of railroad even though injunction could theoretically last forever; public interest in railroads, encourage competition, cheaper transportation, inefficient to build a second track

IV. Balance equities and hardships must favor the plaintiff -
IV. Equitable position parties 

IV. Bad actor v. innocent – try to avoid dispute?

IV. Intentional v. negligent
IV. Hardships – public policy can come into play as in Wroth; economics in school example
IV. If π not granted injunction
IV. If Δ forced to comply with injunction

IV. Wroth: no injunction where Δ-husband contracted to sell house to π w/o wife’s consent

IV. π equities (innocent); π hardships (real property is unique); 

IV. Δ equities (negligent but later tried to get wife’s consent); Δ hardships (file lawsuit against wife to terminate her legal right to house or split up family if wife refused)

IV. Policy favors stable families; court does not want to create family hardships

IV. No injunction requiring school to continue operating at $50K/yr loss despite $50 seat deposit 

IV. π equities (innocent); π hardships (expectation, inconvenient, send child diff school) 

IV. Δ equities (maybe negligent but no intent to breach K); Δ hardships (severe economic loss)
IV. Defenses to Equitable Remedies

IV. Unclean hands of π (or cross-complainant)
IV. Equitable relief barred to the person in a transaction guilty of unethical conduct

IV. Protect court’s dignity by not endorsing bad behavior; fairness

IV. Focus on π’s unethical behavior, must be related to the transaction

IV. Hanson: π-father’s relief for son’s death barred where he knowingly allowed son to work in violation of child labor laws

IV. Note: bringing claim as administrator of decedent is based in equity, which is why damages (legal relief) is barred

IV. NY Giants: Mara (π) denied injunction where he knew player could not sign contract prior to SEC bowl game, doing secret deal to deceive SEC

IV. Compare in pari delicto: applies to legal claims as well (damages); purpose = deter future misconduct

IV. Relief denied to party whose own misconduct substantially caused the loss

IV. Focuses on relative misconduct of all parties (rather than only π’s)

IV. Estoppel 

IV. Estopped from making an assertion if communication, misleading, reliance, harm
IV. Communication (words, conduct, silence) by party to be estopped
IV. Communication is misleading in that it is at variance with true facts

IV. Split whether party to be estopped must know the communication lacks truth

IV. Stairs encroaching neighbors land – neighbor estopped if watch stairs being built v. not estopped if raise issue as soon as gain knowledge stairs encroach

IV. Reasonable reliance on the communication
IV. Psychological (priest tells you to forgive and move on or else lose your soul?)

IV. Fiduciary duty

IV. Person relying will be harmed materially if the one who made the communication is later permitted to assert a claim or defense inconsistent with his earlier communication or conduct
IV. Woman naming man as father on birth certificate, allowing to support child and build emotional ties is estopped from saying man is not the father

IV. Estoppel as defense to SoL defense, Parks: priest telling person to forgive and move on with life after alleged rape is not misrepresentation saying “don’t sue”, also no reasonable reliance to not sue
IV. Estoppel as a sword: developer estopped from asserting 90% resident approval is not required after communicating this was a requirement despite knowing it was not

IV. Reliance: did not oppose annexation of land to another city

IV. Harm: lost political clout – other city less likely concerned with their objections

IV. Laches

IV. π claim barred if unreasonably delayed brining suit and the delay prejudices Δ 

IV. Historical: no SoL, so courts looked at delay on case-by-case basis

IV. Effect of SoL on laches

IV. Damages: not barred by laches; all that matters is suit brought w/in SoL

IV. Equitable relief: laches can bar relief even with the SoL; i.e. laches can shorten the SoL

IV. Unreasonable delay: “slept on his rights”, length time depends on circumstances

IV. Prejudice: loss of a defense, stale evidence (poor memory, death witnesses, lost / destroyed docs), increase value / costs of the res, Δ expended $ and will now have to expend additional $ to undo because of the delay

IV. Schroeder: claim barred where π given 9 mos. contract option to purchase land but waits 9 yrs to bring suit, during which Δ substantially improved land 
IV. Prouty: claim barred where π knew Δ failed to comply with divorce settlement in carrying life insurance for π’s benefit, but waited 8 yrs to bring suit (life insurance cost Δ much more $ now); claim for alimony payments not barred since Δ not prejudiced by having to pay now rather than earlier
IV. Right to Jury Trial for Equitable Claims

IV. No right to jury trial unless tried at law when amendment passed or analogous to COA tried at law

IV. Problems: some COA did not exist when passed; difficult to classify “at law” or “in equity”; order of how tried can effect outcome through issue preclusion

IV. CA: right to jury trial only if “gist” of action is at law (look to nature of rights involved and particular facts) 
IV. This is a version of the historical approach: whether the COA was tried at law when amendment passed, or analogous to COA tried at law and must be tried by jury to preserve substance of common law when amendment passed (1850 for CA)

IV. Breach of contract case ( right to jury trial; but contract based on promissory estoppel (equity) ( no right to jury trial

IV. State courts prefer bench trials

IV. Fed: right to jury trial if “nature of relief sought” is at law OR right to jury trial when amendment passed (1791)
IV. Shareholder derivative action (equity), but nature relief is money damages (legal remedy) ( jury trial

IV. Federal courts prefer jury trial

IV. Contempt Proceedings for Noncompliance with Equitable Decree
IV. Civil v. Criminal Contempt

IV. Civil Contempt: enforce π’s rights, coercive (force compliance) and remedial (compensate π)
IV. Δ controls whether he is in contempt; Δ can choose to comply and the fine/jail time will go away (but see Bagwell)
IV. Criminal Contempt: preserve court’s authority, dignity, and credibility by punishing Δ 
IV. Δ cannot undo anything; no matter what, Δ now has to pay fine/go to jail
IV. Do NOT need to show Δ intended to violate order
IV. Due Process Rights for Contempt Proceedings

IV. Civil Contempt – preponderance, no right to jury

IV. Criminal Contempt – beyond reasonable doubt, right to jury, full rights of any criminal Δ, goes to diff judge
IV. Characterizing contempt order: the character of the order determines whether it is civil or criminal – civil if coercing Δ to do something or compensating π; criminal if upholding dignity of court
IV. Fine $_/day or put in jail until do something = coercive; Fine $_ for use of π property or for π harm = remedial; Fine $_ or put in jail with no way to avoid = punitive, must go to diff judge with jury trial

IV. More likely civil if occur in court’s presence, involves simple affirmative acts, simple facts

IV. More likely criminal if occur outside court’s presence, complex acts or prohibitions, and complex facts that ought to be decided by jury

IV. Bagwell: union fined $54 million for violating injunction; since it was a fine, compensation not the goal; unclear if coercion or punishment was the goal

IV. Although union could have avoided fines by compliance, any criminal Δ can avoid punishment by not engaging in criminal activity

IV. Court says punishment b/c once union violated the injunction it had no opportunity to purge the fines, also occurred outside court presence, complex injunction order, and complex facts at play

IV. Danger of civil contempt is that judge can easily abuse: mother sent to jail until comply with order to turn over children to father; mother in jail 25 mos.; afterwards mother says afraid to turn over to father because he molested the children

IV. Cannot be put in jail for failing to pay money debt unless the money owed for a court decree (alimony, breach fiduciary duty, etc – but not if it is only in a settlement not confirmed by the court)

IV. Specificity of the Decree: A Defense to Contempt

IV. Equitable decree must state reasons for issuance, have specific terms, and describe in reasonable detail the acts to be restrained
IV. Cannot incorporate by reference any other document (e.g. “the arbitrator’s award issued June 11, 1965” is not a valid injunction, Longshoreman)

IV. Whenever accused of violating equitable decree, always raise “not specific enough”

IV. Inability to Comply: A Defense to Contempt
IV. Defense to coercive contempt (e.g. if order is to turn over property that the Δ is no longer in possession of, Δ has no ability to comply and cannot be held in contempt)

IV. Not a defense to remedial contempt (can still make Δ pay π)

IV. Interlocutory Injunctions

IV. Purpose: preserve state affairs during litigation to avoid irreparable harm to any party and ensure court can enter an effective order at conclusion of proceeding

IV. TRO: 

IV. NOTICE – sometimes ex parte, but must try to give notice to adverse party unless: (1) notice would be futile (Δ cannot be found or does not have an attorney to contact), or (2) giving notice would lead to Δ doing the act trying to prevent (e.g. trying to prevent Δ from removing a piece of property from the jurisdiction)

IV. BOND – required unless judge states o/w

IV. Appeal unlikely since they must be ≤ 10 days

IV. Preliminary Injunction: 

IV. NOTICE – never ex parte 

IV. Last until trial 

IV. Factors (analyze likelihood prevail first; if strong then court likely presume irrep. harm)
IV. Irreparable injury to π if [TRO] [preliminary injunction] is not given

IV. Supreme Court may now require “likelihood” of irreparable injury
IV. Insured wants to participate in medical trial that starts in a few days, and by end of trial the insured may be dead (Henderson)

IV. Sliding scale: the more likely π prevail on merits, the more irreparable harm is presumed – establishment clause likely prevail, so presume irrep. harm (Zelman)
IV. Likelihood π will prevail on the merits at trial on the permanent injunction

IV. π likely prevail where insurer pays for HDCT treatment of other cancers and HDCT increasingly viewed as superior cancer treatment; denial of treatment for breast cancer likely discrimination based on disability in violation of ADA (Henderson)
IV. Strong likelihood success merits  of constitutional claim can allow bootstrapping other factors – Ohio’s school voucher program likely violates establishment clause where 85% registered schools are sectarian (Zelman)
IV. Balance of hardships to π v. hardships to Δ (most common cases turning on this are encroachment and nuisance)
IV. Risk irreparable injury to π before the [hearing on a preliminary injunction if the TRO is denied] [trial if preliminary injunction is denied]

IV. Risk harm Δ if the [TRO] [preliminary injunction] is granted and the court at [the preliminary injunction hearing ] [trial] decides π is not entitled to a [preliminary] [permanent] injunction

IV. Alternative “will others suffer harm”: the more likely π prevail on the merits, the less likely others’ hardships weighs against granting injunction b/c they have no right to not suffer hardships – even though Δ presented strong evidence others would suffer harm, not enough to overcome the strong likelihood of success on the merits (Zelman)

IV. Public interest
IV. Constitutional claim has strong public interest (Zelman)
IV. Problems with TROs and PIs – short notice to prepare, hurried analysis by court, temporary decree tends to become permanent, huge impact on settlement
IV. Mandatory v. Prohibitory: court more likely to issue prohibitory injunction because easier to enforce injunction where Δ has not engaged in an activity yet, whereas difficult to monitor or alter an activity already engaged in
IV. Common claims: attachment or garnishment, replevin, lis pendens
IV. 9th Cir and CA tests: do we need to know these???????
IV. Collecting the bond:

IV. Δ collects on bond if π loses at trial and Δ has suffered damages

IV. Majority: Δ collects if prevail
IV. Minority: Δ can collect only if preliminary injunction was issued in error

IV. Persons Bound by Equitable Decree [CONSIDER MOVING TO JUST BEFORE “DUE PROCESS” UNDER “CONTEMPT”]
IV. FRCP 65: person bound must have actual knowledge and be acting in concert or active participation with a party to be bound

IV. Actual knowledge: Personal service sufficient but not necessary for actual knowledge

IV. Concert: must act in concert with an enjoined party and the enjoined party must benefit from the other’s actions

IV. Son enjoined from filing lawsuit, mother files lawsuit to remedy the same alleged “harms” to son ( mother is acting in concert
IV. Business owner enjoined from selling publication, owner sells to a buyer ( enjoined party, the original owner, does not benefit from the new owners activities so the new owner is not acting in concert
IV. Three brothers operating diff stores selling knock off merchandise, one brother S signs decree on behalf of one store ( the store and S have actual notice (unclear if S acting in concert); no facts indicate other two brothers have actual notice or acting in concert (Vuitton)
IV. Power to Modify an Injunction
IV. Changed conditions that have attenuated once substantial dangers (cannot re-litigate but can modify)
IV. Marital dissolution is the typical case where a party asks for a change – e.g. one party paying child support for certain amount, the other party may ask for more money because: child needs extra help in school, child develops a medical problem, or one party suddenly makes much more / less money

V. Restitution [= remedy for an unjust enrichment cause of action]
V. Types of restitution: legal and equitable

V. Legal restitution – operates in rem (on property) so it is limited by ownership / title to the property; no equitable hurdles b/c legal remedy

V. Quasi contract

V. Replevin of goods

V. Equitable restitution – operates in personam so it is not limited by ownership or title; stand-alone equitable remedies; despite equity, there are no equitable hurdles because courts have chosen not to impose them on restitution

V. Constructive trust (Hirsch, Rogers, Baxter, In re Walter Schmidt)
V. Equitable lien (Hirsch, Rogers, Baxter, In re Walter Schmidt)
V. Accounting

V. Money had and received

V. Goods sold and delivered (Felder)
V. Quantum meruit (Kosian, Felton, Bailey, Greenspan, Pyeatte)
V. If Δ unjustly enriched, must pay restitution to π
V. Δ enriched?  Any benefit Δ receives

V. Unjust?  Balance policies 

V. Δ getting benefit and not paying (counter: gift, π did not intend on being compensated)
V. Intent of either party (not emphasized, but see Haggett)
V. Forcing choice on Δ 
V. Bank accidentally puts $1 million in your account – not affecting choice b/c easy to give money back; if spent money, Δ had meaningful choice and accepted the benefit

V. Contractor puts swimming pool in back yard while on vacation – cannot take pool back or easily pay for it, so a Δ cannot possibly have meaningful choice here

V. If Δ watched the pool being built?  Meaningful choice to accept the benefits.

V. Counter: NOT ALL ENRICHMENT IS UNJUST (Kosian, cleaned land is not unjust)

V. How much?  
V. It has NOTHING to do with π losses or punitive damages (Felder lower court erroneously relied on $8,000 value equipment to π rather than $550 benefit Δ received)
V. Objective measure: FMV – minus costs

V. Subjective measure: Amount which Δ actually sold goods – minus costs (Felder uses this)

V. When restitution is raised [Is the enrichment unjust?]
V. Note: often the π and Δ have no actual agreement, and sometimes have never even met before.  This situation is also where neither party has done anything wrong as in Kosian.
V. Alternative remedy (i.e. unjust enrichment alternative COA) for an o/w available COA ( WAIVE THE TORT AND SUE IN ASSUMPSIT
V. Felder: Alaska equipment case, waives tort conversion and sues for goods sold and delivered (implied in law contract), court awards $550 minus costs to move the equipment (this is the price Δ sold it for, so assume this is FMV)

V. Free standing restitution (i.e. free standing unjust enrichment)

V. No tort or contract action exists-e.g. land clean up in Kosian-so π is left only with restitution
V. Kosian: π cleans land at landowner’s direction, landowner fails to pay, Δ separately forecloses on the land and receives insurance proceeds to clean the land

V. Enrichment?  The cleanup and insurance.  Unjust?  The insurance is unjust, but the cleanup is not unjust – if Δ did not receive insurance money, then π would not have recovered.  Amount?  Remanded to determine.
V. Note: mechanics lien would not work here since Δ has a claim senior to π’s

V. Note: Δ lost the choice to not clean up the land, do something else with land or find a cheaper company to clean the land

V. Acceptance of Benefits cases (think bank accidentally depositing money hypo)
V. Voluntary acceptance benefits can create an implied in law contract

V. Felton (before rehearing): lawyer intentionally accepted probate case knowing siblings did not agree, yet siblings accepted benefits once the lawyer won the case, where lawyer procures fund of money it is proper to pay lawyer from the fund

V. Incidental Benefits cases – Felton dissent
V. π does something for its own benefit, and that also happens to benefit Δ
V. π is not entitled to restitution for incidental benefit conferred on Δ 

V. Unsolicited Benefits cases – ALWAYS DISCUSS FREEDOM CHOICE HERE
V. General rule: Volunteers & intermeddlers are not compensated b/c Δ deprived meaningful choice; Δ does have to pay restitution if unsolicited benefit with meaningful choice [APPLY THIS RULE FIRST IN ALL “UNSOLICITED” SITUATIONS]
V. Anything unsolicited is “volunteer” – when courts use the word “volunteer” they mean Δ has been deprived of meaningful choice

V. Unsolicited Preservation of Property: Δ choice to save the property?
V. Bailey: π, deliveryman, boards horse for 4yrs and then sells where Δ, buyer, and seller refuse to take the horse; court says π voluntarily boarded horse so no compensation (i.e. assuming Δ enriched, not unjust)
V. If Δ accepted the horse at the end of the 4yrs( Δ chose to accept benefits
V. Restatement § 117: a person saving another’s property is entitled to restitution if the person lawfully possesses the property (avoid intermeddlers, also someone in lawful possession may have a duty to preserve the property), it was reasonably necessary to act before the owner could be contacted (emergency), the person had no reason to believe the owner did not want assistance (choice & common sense), the person intended to charge for the services (not a gift), and the owner accepts the property (benefit)
V. Summarize § 117: you get restitution if there’s an emergency, until owner can be contacted, and owner subsequently accepts the property
V. A’s house suffers fire damages while in Europe, neighbor B (a contractor) fixes roof necessary to prevent further damage, A fixes rest of house when gets back
V. Collect?  No – not in lawful possession
V. Collect if she asked him to look after house, watch dogs, etc?  Yes if she could not be contacted, he lawfully possessed, necessary, intent to charge, and she accepted benefits when she got back
V. Collect if she hired him to make other repairs while away?  Yes if she could not be contacted, see prior
V. Unsolicited Medical Assistance: Δ does not have choice if emergency – must save human life
V. Greenspan: π sees injured girl, sends to doctor who puts on cast, girl on crutches for weeks, doctor sends bill to parents but they refuse to pay ( court believes it was an emergency so parents must pay, parents do not have choice to not care for daughter (Greenspan ignores the last two prongs of § 116, but child involved)
V. Restatement § 116 approach
V. Acted unofficiously with intent to charge

V. Services reasonably necessary to prevent Δ from suffering serious bodily harm or pain

V. No reason to know Δ would not consent

V. Impossible for Δ to give consent (e.g. unconscious)
V. Unsolicited Payment Debt or Performance Obligation: Δ choice to choose creditor?
V. No restitution to someone who has paid another’s debt, except
V. Mistake (Haggett)

V. Paid debt to protect own interests (Gallagher)

V. Haggett: no restitution, mutual mistake may be req’d; bank believes π is paying off Δ’s debt while Δ believes buying the mortgage; bad faith might come in here; despite Δ being enriched (house paid off), not unjust as a result of unilateral mistake
V. Reality is that mortgages bought and sold all the time w/o considering individual choice; really need more facts to indicate that Δ chose this bank because had relationship with the bank or knew this bank was unlikely to sell the mortgage

V. Gallagher: no restitution where π paid insurance claim to protect business good will; π was mere broker, no evidence actually liable as a guarantor; insurer deprived choice to dispute coverage and negotiate 

V. Note: if broker paid insured in exchange for assignment, then broker would have claim against insurer

V. Marriage: if short marriage, very few assets, extraordinary effort by one spouse per an understanding, then restitution if other spouse enriched
V. Where the facts demonstrate an agreement between the spouses and an extraordinary or unilateral effort by one spouse which inures solely to the benefit of the other by the time of dissolution, restitution is appropriate

V. “Unjust” depends on timing: in long marriages assets accumulate that can be split – also, it is presumed the benefit inures to both spouses over time; in short marriages few assets, making it unjust

V. Pyeatte: spouses agree wife will put husband through law school and then he will put her through graduate school; after law school he divorces her; wife sues in quantum meruit for value services; enriched by not working during school (future earnings not the enrichment); unjust b/c short marriage w/ few assets; quantum meruit = wife’s financial contribution but no more than her expected benefit of the bargain (i.e. cost of graduate school)
V. Measuring the amount of unjust enrichment

V. Only recover if Δ received benefits

V. Having services performed on request is a benefit, even if requesting party does not receive the physical benefits (i.e. direct benefit not req’d)

V. Earhart: π hired to build mobile home park contingent on Δ obtaining financing, even though contingency not met Δ tells π it is so π builds and Δ refuses to pay; since contingency not met, no contract claim, but does recover restitution for quantum meruit

V. π can recover for benefit Δ received (construction on his land) 

V. π can recover for benefit of neighboring land (construction on neighbors land at Δ request)

V. Measurements - Courts do not consistently choose one method to measure (FMV, costs, value services, or value to Δ), other factors influence (amount involved, culpability)
V. Objective measures

V. [Increase in] FMV

V. Value of services 

V. Maglica: π, ex-wife with no ownership interest, recovers reasonable value services (costs & labor), not increase FMV Mag Lite Co. ($84 million) 

V. Passante: π, attorney loaning money to avoid bankruptcy, recovers reasonable value of making loan, like finder’s fee, not increase FMV company ($33 million)

V. Costs

V. Subjective measures

V. Value to Δ (e.g. how much Δ sold the product for)
V. Changed Position: an affirmative defense to restitution

V. Δ mistakenly takes irrevocable & detrimental action such that Δ cannot be placed in status quo if restitution given, McManus
V. Tax liability is not irrevocable – can get refund

V. Cost to defend suit is not detrimental – all parties bear this burden

V. Invested in business is not detrimental w/o a reason why the business interest cannot be sold or simply given to π 

V. May use “changed position” to lower amount owe in restitution (e.g. use the money to buy something that decreases in value, like a car, then should only have to pay whatever could sell it for)

V. Constructive Trusts & Equitable Liens

V. Constructive Trusts: very powerful where Δ or Δ’s estate is insolvent, as in Hirsch
V. Constructive trust imposed if wrongful act resulting in transfer property and unjust enrichment of another (legal remedy does NOT have to be inadequate)
V. Over who?

V. Old approach: whoever holds legal title (can’t impose if a thief!)

V. Modern approach: title does not matter; Δ does not have to be a wrongdoer

V. Look for negligence, conversion, fraud, breach of fiduciary duty, breach contract

V. Title does not transfer – the property is held in trust for the beneficiary.  Provides same effect in that π gets property back even though title does not change

V. Tracing: Was Δ enriched – constructive trust imposed only if the funds can be traced to π’s property

V. Trace people (original wrongdoer to Δ, e.g. new wife in Hirsch)

V. Trace property (π’s original property to property over which seek constructive trust, e.g. π’s life insurance proceeds and stocks to the house in Hirsch)

V. If new property increases in value, π receives the increase (Δ deprived unjust enrichment) unless there are other creditors also
V. If “sweat equity” then equitable lien more likely (think physical labor)

V. Liberal approach to tracing, Rogers: replacement or substitution is sufficient tracing
V. H fails to maintain life insurance as req’d by separation agreement; H later takes out diff. policy with new wife as beneficiary; even though we can’t trace, it appears like a substitution for the first policy so constructive trust permitted
V. BFP distinction: Was enrichment unjust – if property recipient is a BFP, then recipient prevails (NOT UNJUST); if recipient was gifted the property, then recipient holds the property subject to constructive trust (UNJUST)
V. Marriage is insufficient consideration to make a person a BFP unless marriage was contingent on the property transfer 

V. Hirsch: Δ’s MTD reversed where children, π, seeking constructive trust over new wife’s, Δ, house where upon divorce father was supposed to hold stocks and life insurance policies payable to children but sells these to buy the house
V. Equitable lien: security for restitution owed, but π becomes just another creditor 

V. π compensated for actual loss only (focus π) – used where unfair to give π the entire asset or where π elects this over constructive trust
V. Δ legitimately owned some portion of the property / asset

V. Δ puts in sweat equity

V. Mistake situation, innocent Δ 
V. Equitable lien imposed if wrongful act resulting in transfer property and unjust enrichment of another (legal remedy does NOT have to be inadequate) [SAME as constructive trust]

V. Tracing: π gets an equitable lien over property π can trace to; π gets deficiency judgment for any remaining amount

V. BFP: see above

V. Court can adjust when Δ can foreclose: in pool hypo, court may grant equitable lien but now allow foreclosure until owner actually sells the house and limit recovery to amount expert testifies owner’s received because of the pool

V. Baxter: court grants π pro rata share of life insurance proceeds where Δ’s father converts π’s monies to pay life insurance premiums – unclear if based on equitable lien or constructive trust b/c equitable lien would allow recovery of only amount money converted and constructive trust would allow 

V. Equitable lien v. constructive trust compared
V. Constructive trust

V. Get the specific property back

V. Easier to effectuate remedy – easier to get judgment saying “π owns Blackacre” rather than trying to get money out of Δ)

V. Can capture increase in value property, though the amount may be limited if there are other creditors that could not o/w recover

V. Give π priority over general creditors

V. No jury trial (depends on view of a jury)

V. Equitable lien

V. DO NOT get specific property back – π gets a lien on the property for amount of judgment

V. Liens paid by first in time

V. Cannot capture increase property value

V. Priority only over unsecured creditors

V. Strategies
V. Δ insolvent ( constructive trust if can trace; equitable lien worthless

V. Asset increase value ( constructive trust to capture increase value
V. Asset decrease value ( unless other secured creditors with priority, equitable lien w/ deficiency judgment for remainder, then foreclose property
V. Asset decrease value and other secured creditors ( weigh constructive trust w/ priority over the property but losing possibility of collecting on deficiency judgment versus how much might be recovered with equitable lien and deficiency judgment
V. Tracing problems
V. Swollen asset theory – even though we’re not sure exactly where money went, the money swelled Δ’s assets, therefore π gets a constructive trust or equitable lien on whatever is left of assets

V. Court reject this approach where it would deprive other creditors

V. Consider hypo;

V. OM has $10K acct  |  owes $10K to A, $10K to B

V. Conversion – OM converts $10K from F to pay A

V. OM has $10K acct  |  owes $10K to B, $10K to F

V. Giving preference to F would result in B getting nothing now, whereas before conversion B would have gotten $5K

V. If other creditors would not be deprived, then court would allow this

V. Tracing Fictions for Commingled Funds

V. Fictions apply only where π cannot actually trace funds

V. Δ commingles π money with Δ money

V. Withdrawals

V. Clayton’s Case rule (minority): first money put in an account is the first money withdrawn

V. Hallet’s Estate rule (majority): all withdrawals are of wrongdoers funds until those funds are exhausted

V. Oatway rule (CA, about half of Hallet jx use this): π can use Hallet’s rule OR trace to any res acquired with money from the commingled account

V. π probably must elect one or other – cannot use Hallet’s and trace to res
V. Deposits

V. Majority: money subsequently added to commingled accounts do not reimburse π 
V. Minority  (CA) rule within Hallet’s jx: rebuttable presumption that money subsequently added to account DOES reimburse π fund
V. Example: K has $10K in account; adds $10K from A; withdraws $15K and spends; K deposits $5K of own money; K withdraws $2K and spends

V. Clayton: A gets $10K judgment and $3K equitable lien on account

V. $15K withdrawal depletes K’s $10K and $5K from A; subsequent $2K depletes from A since it was in account before the subsequent $5K deposit

V. Hallet: A gets $10K judgment and $5K equitable lien on account

V. The last $2K spent is presumed to come from K’s $5K deposit

V. Oatway: no assets to trace to, so Hallet’s is only option, P gets $5K

V. CA approach: presumption that K’s subsequent $5K deposit is to reimburse A  A gets $10K judgment and $8K equitable lien on account
V. Examples: D embezzles $1000 from P and puts in account; D adds $3000 own money; D withdraws $1000 and buys a painting now worth $5000; D next withdraws $2000 and spends it; $1000 left in account

V. What can P trace the $1000 to?  Nothing.  If P cannot trace, then P is left with being an unsecured creditor, so go to tracing fictions

V. Clayton’s ( first money in was P’s, first money out was for painting ( painting appreciated so P will gets constructive trust for painting ($5000)

V. Hallet’s ( first $3000 withdrawn was D’s ( P will seek constructive trust or equitable lien for $1000 secured by the $1000 in the account

V. If D made final withdrawal of $3000 instead of $2000, account would have $0 left, and P would get no equitable lien, left with $1000 unsecured judgment

V. Oatway rule ( P would elect to trace to painting ($5000)

V. If D made final withdrawal of $3000 instead of $2000, P would elect constructive trust over $5000 painting instead of $1000 unsecured judgment
V. Δ commingles π money with other claimants’ money
V. Majority: claimants take pro rata share 

V. Minority: Clayton’s rule of first in, first out

V. Example: D deposits A’s $5000, withdraws $2000, deposits B’s $5000, withdraws $4000, deposits C’s $5000, withdraws $2000; 
V. D withdraws $2000
A = 100% ($3000)




          D deposits B’s $5000; 
A = 3/8 ($3000); B = 5/8 ($5000)



          D withdraws $4000
A = 3/8 ($1500); B = 5/8 ($2500)



          D deposits C’s $5000; 
A = 3/18 ($1500); B = 5/18 ($2500); C = 10/18 ($5000)   D withdraws $2000
A = 3/18 ($1166); B = 5/18 ($1944); C = 10/18 ($3888)

· Under Clayton, A gets $0, B gets $2000, C gets $5000

VI. Remedies for Interference with Property Interests
VI. Physical Damage to Property

VI. Policies: 
VI. deter Δ, have property free of damage, efficiency (Hewlett)

VI. overcompensation (Freeport Sulphur)
VI. Can recover for repair costs and lost use
VI. Repair costs: certain

VI. Majority rule: for damage to personal property, the owner recovers repair costs not to exceed the pre-tort FMV of the property; tortfeasor has burden to show the cost of repairs is greater than the pre-tort FMV

VI. Hewlett: court awards π repair costs, which are less than pre-tort FMV, even though barge had $0 diminution as result of a dent; even though dent in barge seems insignificant, important to deter Δ conduct and π right to have barge free of damage 

VI. FMVpre-harm = $5500 (scrap); FMVpost-harm = $5500; repair costs = $3000

VI. Minority: not to exceed pre-tort FMV and diminution in value (Hewlett dissent, awarding $3K for repairs is a windfall b/c diminution is $0 and no way π is actually going to repair)

VI. Diminution value: speculative, experts; FMVpre-harm – FMVpost-harm = diminution in value

VI. Increase in FMV after repair: OVERCOMPENSATION
VI. Default = Depreciation test: Δ pays amount π lost of original useful life (looks backward focusing on π loss)

VI. VALUE = [COST REPAIR] x [Remaining useful life left at time of tort] / [pre-tort original useful life]

VI. If useful life increased after repair argue for “useful life test”: Δ pays amount π lost of new useful life, or subtract amount useful life is extended (looks forward focusing on π gain)

VI. VALUE = [COST REPAIR] x [Remaining useful life left at time of tort] / [post-repair useful life]

VI. DO NOT REDUCE TO PRESENT VALUE B/C TOO SPECULATIVE

VI. Example – Freeport Sulphur uses useful life test b/c life dock was extended after repair
VI. Dock useful life is 41 yrs; Δ damages dock at 16 yrs; dock repair costs $84,000; repair extends dock life 10 more years

VI. Depreciation test = $84,000 x 25 yrs remaining / 41 yrs = $51,200
VI. Useful life test = $84,000 x 25 yrs / 35 yrs = $60,000

VI. Sentimental Value: very speculative; a value peculiar to the particular far exceeding FMV

VI. Sentimental value can be recovered where the primary value of the item is in sentiment and a reasonable person would have sentiment in the item
VI. Policy: deterrence – we cannot deter Δ’s behavior where property has very little value unless we permit π to recover sentimental value

VI. Strict version: sentimental value can be recovered for property that cannot be replaced and has little or no FMV 

VI. Expensive family heirloom(can only recover the FMV, not the sentimental value

VI. Adopted person’s newspaper clippings and photos of biological family(jury finds items have actual value of $2500 (Bond)
VI. Court says jury should have been able to consider sentimental value even though jury found $2500 actual value

VI. Strict version of rule would prohibit sentimental value since actual value found to be $2500

VI. Cannot recover if the item does not normally have sentimental value (e.g. a barge)

VI. Lost use

VI. Lost profits (mitigation rules may prevent lost profits if π could have easily rented a temporary replacement; at the same time, court may award replacement costs where there are no lost profits, as in Jarrett water contamination case)
VI. Replacement [easiest to measure]

VI. Includes rental cost

VI. Includes reasonable costs of finding the replacement (e.g. travel expenses, newspaper, broker fees, etc)

VI. Annoyance to a reasonable π (as in Jarrett where π carried the water themselves, there were no lost profits and replacement costs very little compared to annoyance of carrying water to their house for 6 weeks) [most difficult to measure]

VI. Does not include mental anguish, pain & suffering

VI. May include loss of quality of life
VI. Improper Use of Property – Δ is generally not innocent
VI. Trespass and conversion: Δ goes on π land and takes something that is attached to the land (rocks, trees)
VI. Default = Reckless trespass – punitive, deterrence; if trespass and conversion, π recovers FMV for the goods, with no subtraction for costs

VI. Δ has burden to show it was a mere innocent trespass

VI. Note: π CANNOT get punitive damages and reckless trespass recovery

VI. Compare punitive: with punitive damages, π carries burden proof; with reckless trespass, Δ carries burden

VI. Alyeska: jury awards $2 million for stone taken by Δ used for pipeline construction where Δ removed an additional 6 truckloads after learning of π’s claim to the stone 

VI. Innocent trespass – compensatory: if innocent trespass, π receives either FMV minus extraction costs or royalty
VI. FMV – extraction costs is equivalent to Δ’s profit

VI. Royalty rate is less than “FMV – extraction costs” b/c a normal innocent Δ would have bargained such as to make some profit

VI. Conversion of Securities: π doesn’t know when conversion happens, and stocks fluctuate, so courts have come up with 3 diff rules

VI. FMV at time of conversion (old rule)

VI. Highest value b/t date of conversion and trial 

VI. Highest value b/t date conversion and reasonable time after discovery

VI. Highest value w/in reasonable time after discovery (NY Rule, most sensible rule)

VI. Example: Sally holding shares for Frank; Jan 15 Sally converts stock and sells for $35; Feb 25 worth $60; Mar 30 Franck discovers, worth $40; Apr 15 worth $45; Jun 1 worth $50; Jul worth $70; trial in Jul

VI. FMV at conversion = $35; HV until trial = $70; HV b/t conversion and w/in reasonable time after discovery = $60; HV w/in reasonable time after discovery = $45-$50

VI. Restitution for Use of Property: waive the tort and sue for restitution (focus Δ benefit)
VI. Old rule

VI. Can waive tort and sue in assumpsit if personal property

VI. Cannot waive tort if real property

VI. Split

VI. Edwards allows π to waive tort even though real property

VI. Damages = Δ profits (subjective measure)
VI. Olwell: egg wash case, Δ benefit is not paying employees to wash eggs, court awards $10/week used which is labor savings / Δ profit (subjective measure)

VI. Edwards: courts awards pro rata share of net profits for clear willful trespass in setting up cave tourist attraction (if Δ did not take a salary, then we would account for that before determining the net profits)

VI. Mistaken Improvements and Encroachments – Δ is usually innocent
VI. Mistaken Improvements
VI. π only has restitution – there is no tort to waive

VI. Traditional rule: mistaken improver has no right to recover costs of improvements or to buy the land

VI. If land value much less than cost of improvement, may require landowner to either pay improvement costs or sell the land; VERY limited fact pattern

VI. Somerville: Δ must pay construction costs ($17,500) or sell land to π (pre-construction FMV = $2,000) where π innocently constructs commercial building on Δ-neighbor’s unimproved land
VI. Enrichment = the constructed building; Unjust = neither party at fault, though π negligent; forcing choice on Δ but $17,500 benefit
VI. $17,500 improvement v. $2,000 land
VI. CA rule: mistaken improver has a statutory right to sue the owner

VI. Statute calls for balancing, but if tie then the land owner wins

VI. Powell: π purchased property from man claiming to own property and improves; $5,000 purchase and $11,000 improvements; finds buyer for $22,500; turns out the man had only ¼ interest in the property; court gives her ¼ of $22,500 and makes the others contribute ¾ of $11,000 improvements; CHOICE: Correct result here b/c the other owners chose to sell the land – not deprived of meaningful choice

VI. Encroachments: π builds onto Δ land
VI. Injunction (Δ removes the encroachment) vs. Damages (Δ buys encroached land)

VI. Reality: if π gets injunction, Δ will offer more money

VI. Recall: Equitable relief (discretionary) granted where nature interest not trivial, remedy at law inadequate, equitable relief practical to enforce, and balance equities and hardships favor π (most common cases for this hurdle is encroachment cases and nuisance cases)

VI. Defenses to equitable remedies are laches, unclean hands, estoppel

VI. Default rule: π is granted an injunction for encroachment on land

VI. Exception: if gross disproportion in balance hardships, injunction denied

VI. Hardships: π, Δ, third party

VI. Gilpin: injunction denied where Δ hardship is $12,000 to move building; π hardship is staring at wall (estimated $1,000 value), but even if move building still have to stare at a wall 4 feet away

VI. “Gross disproportion” must present VERY high burden on encroaching party as in Peters: court grants injunction even though π bought the house with the encroachment already there; π hardship of lost beachfront property is considered high burden; Δ hardship is not grossly disproportionate to that high burden
VI. Once π burden is characterized as “high”, an injunction is much more likely

VI. Exception to exception: if willful encroachment, π gets an injunction even if gross disproportion (e.g. grant injunction even if 100 ft skyscraper in downtown LA)

VI. Nuisance: any incompatible land use; can be negligent or willful, unlawful or lawful
VI. Options: do nothing (π bears cost), injunction (Δ bears cost), damages (Δ bears cost), Boomer treatment of temporary nuisances on policy grounds, enjoin Δ but make π pay for it
VI. Subsequent purchaser – always argue “temporary”

VI. Owner when nuisance occurs – if argue “permanent” then get diminution for past and future harms but cannot get injunction; if argue “temporary” can get injunction and repeatedly sue but only get minimal $ for past harms

VI. CANNOT GRANT BOTH DIMINUTION VALUE AND AN INJUNCTION b/c diminution = permanent while injunction = temporary (Boomer awards diminution OR injunction)
VI. Remedy depends on balancing equities (always balance!)
VI. π equities and hardships if allow use continue - extent/character harm, social value of π’s use, suitability to location, burden on π in avoiding
VI. Health issues, property values, noise, dust, cost to move, etc
VI. Δ equities and hardships if enjoin use - social value of Δ’s use, suitability to location, impracticality of Δ preventing the harm
VI. Provide jobs, environmental concerns, commercial/residential area, availability of technology to avoid nuisance, cost of technology to avoid nuisance 

VI. Often depends on economics: who bears greater costs?  If harm to π greater than cost to move Δ, then grant injunction; if more expensive to move Δ, then no injunction

VI. Permanent – the character of the very use of the property is the nuisance; SoL begins when harm inflicted
VI. Lawful, non-negligent use cannot be fixed or stopped (e.g. adult book store)

VI. π entitled to diminution in market value – Δ is essentially buying a license to continue the nuisance

VI. A subsequent purchaser cannot suffer a permanent nuisance (Spain)

VI. Temporary – nuisance can be abated (though usually comes down to whether court wants to order abatement); continuous harm so SoL less of issue
VI. If Δ is negligent, it can usually be abated; also public interest in deterring negligent acts

VI. π entitled to damages from the time the nuisance began until trial (use or rental value, costs clean-up, etc)

VI. If no injunction issues, π entitled to bring a future suit where the nuisance recurs

VI. Spain (do nothing): injunction denied to subsequent purchaser even if no actual notice of the permanent nuisance drainage problem (note: π should have argued “temporary”)

VI. Boomer (Δ choice to pay or close): cement plant owners given option to either pay diminution value (as if permanent nuisance) or shut down plant (as if abatable temporary nuisance); court determined nuisance was temporary but denied outright injunction on policy grounds

VI. Pendoley (grant injunction) – pig farm in middle of nowhere; homes built around it; homeowners say nuisance; court enjoins pig farm operation (health hazards and diminution value greater than cost of moving pig farm)

VI. Spur (grant injunction but π pays) – cattle feed lot in middle of nowhere; retirement community built up to the farm; sue for nuisance; court enjoins pig farm but make π pay Δ damages (cost closing/moving operation)
VII. Remedies for Breach of Contract
VII. Policy for Contract Remedies

VII. Encourage entering contract

VII. Encourage efficient breach (preventing breach is not a goal; also no deterrence or punishment)

VII. Avoid economic waste (Peevyhouse)

VII. Interests: expectancy, reliance, restitution
VII. Expectancy – place injured party in position as if full performance was rendered

VII. Reliance – expenses incurred in reliance on full performance prior to breach

VII. Restitution – disgorge Δ unjust enrichment as a result of the breach (e.g. payment for goods not delivered)

VII. Damages: must be foreseeable, certain, and unavoidable
VII. General – flow directly from the breach; presumed to be foreseeable
VII. Cost: Repair, Cover / replacement

VII. Diminution in value: contract price minus FMV at time of breach
VII. Special / Consequential – all other damages caused by the wrong; must specifically plead o/w waived

VII. Lost profits or wages are always special damages (Hadley)
VII. Lost profits for a new business (Drews)

VII. Increased costs (Spang)
VII. Medical expenses

VII. Nonpecuniary damages: Pain & Suffering, emotional distress, injury to reputation, loss of consortium, loss of quality of life

VII. Generally these cannot be recovered

VII. Employment contract insufficient for nonpecuniary recovery; breach of employment contract only directly causes economic harm (Gagliardi)

VII. Emotional distress: can recover if funeral services contract; failure to deliver message of death of relative or close friend; public embarrassment or humiliation (e.g. hotel accommodations for honeymoon); physical injury; common carriers
VII. Note: these are contracts entered in personal nature, and compensatory damages very small or difficult to measure
VII. Limitations on Damages- π recovers only foreseeable, certain, and unavoidable damages

VII. Foreseeability is Q of law; must be foreseeable when contract entered

VII. Knowledge of foreseeability can be actual or imputed (Δ experience and general fairness)

VII. Compare tort where π recovers foreseeable damages at the time of breach

VII. Majority: special damages are not foreseeable unless π’s special circumstance was contemplated by the parties when entering the contract (Hadley)

VII. focuses on whether type of damages foreseeable

VII. Tacit agreement test: special damage must be foreseeable & Δ tacitly agreed to assume liability (Lampkin)
VII. Focus on amount of damages relative to contract price

VII. Restatement 2d Contracts: Hadley test except if justice requires, court can adjust special damages if disproportion between damages requested and the contract price; focus on fairness rather than type of damages

VII. Certainty

VII. Amount of damages must be reasonably certain (experts, economic / financial data, surveys, comparable businesses)

VII. Lost profits are generally uncertain / speculative (see Hadley), especially for new business

VII. Old Rule – new business cannot recover lost profits

VII. Modern Rule – new business can recover lost profits if “reasonable certainty” (but π never can prove this)

VII. Alternate Rule – new business must prove fact of loss with high certainty, and then amount of loss can be a reasonable estimate (Girl Scouts case)

VII. Unavoidable – π must mitigate losses from time of breach (Spang π accelerated work after late steel delivery) 

VII. Reasonable: Green π was reasonable even though unsuccessfully tried to save trees

VII. Account for financial position of non-breaching party

VII. Lost volume sellers: recover even if make sale to another party

VII. Employment: π recovery reduced if Δ proves π would have found substantially similar employment with reasonable efforts (Parker), unless π provides services analogous to los volume seller (Gianetti data processor)
VII. UCC: buyer must attempt to cover before get damages, unless specialty / custom item (π does not have to foresee ability to cover)

VII. Liquidated Damages has 3 approaches + “penalty damages”

VII. LD clause is unenforceable unless: [First Restatement & Southwest]

VII. Amount is reasonable forecast of actual damages

VII. Damages must be incapable or very difficult to accurately estimate

VII. Norwalk – LD unenforceable if no damages actually incurred (minority view)

VII. LD clause is enforceable if amount is reasonable in light of anticipated or actual harm (UCC) and the difficulties of proof of loss (Second Restatement) [Second Restatement & UCC]

VII. Southwest case: unreasonable in light of actual harm (none), but might have been reasonable in light of anticipated harm when contract entered

VII. LD clause is valid unless the provision was unreasonable under the circumstances existing at the time the contract was made [California]

VII. Penalty Damages – unreasonable substitute for performance (if court thinks LD amount is too high / unreasonable, will not enforce the clause and call it a “penalty”)

VII. Punitive Damages

VII. Generally no punitive damages for contracts unless 

VII. The breach also constitutes a tort where punitive damages are allowed, or

VII. Breach of implied covenant of good faith & fair dealing AND special relationship (Egan, the only special relationship we have seen is insurance; very unlikely to extend)

VII. First party claim (i.e. the insured): ½ jx permit punitive damages if above conditions met

VII. Third party claim: all jx permit punitive damages for breach good faith & fair dealing

VII. No punitive damages for denial of existence of contract (Belcher)
VII. Interest and Prejudgment Inflation
VII. Pre-judgment interest recoverable only if at time of breach a definite sum was due, performance was due the value of which in money is stated in the contract, OR discretion of the court (Hussey)

VII. Alaska approach (Anchorage Asphalt): Court values loss as of date of judgment, rather than date of loss, to deal with under-compensated π problem (accounts for pre-judgment inflation and interest)

VII. Attorney Fees: prevailing party does not recover attorney fees unless

VII. Contract provision (if contract provides for only one side’s fees if win, then applies both ways)

VII. Common fund (not class action)

VII. Private atty general–π secured judgment benefitting everyone in state (e.g. civil rights)

VII. Equitable Remedies (this summarizes information from sections below)

VII. Specific performance: typically only with land sale contract, unless strong public policy (e.g. uphold arbitration award in Grayson)

VII. Vendee: specific performance generally granted b/c land unique

VII. Vendor: split whether vendor can obtain specific performance

VII. Injunction: in employment context, employer can get injunction prohibiting employee from working for a specific competitor, but cannot get injunction forcing employee to work for employer
VII. Land Contracts (not subject to UCC)
VII. Vendee’s Remedies

VII. Specific Performance typical b/c land is unique, legal remedy presumed inadequate

VII. Damages if no specific performance

VII. General Damages – FMV at time of breach minus contract price

VII. Special Damages if foreseeable and certain – cost title search, moving expenses, separate contract to sell to third party at higher price (LOST PROFIT) 

VII. Exception for defect in vendor’s title

VII. English Rule: vendee limited to restitution of payments made to vendor plus expenses incurred in connection with the contract

VII. American Rule: vendee recovers full compensatory damages, “benefit of the bargain” (i.e. normal contract damages)

VII. FMV at time of breach minus contract price; title search; moving expenses; mitigation & replacement costs

VII. Donovan: where Δ breached sale of house contract, court denies π recovery for 2% higher interest rate on new contract to purchase different house

VII. Vendor’s Remedies

VII. Split whether vendor of land is entitled to specific performance

VII. Pro-specific performance: 

VII. Mutuality of remedy – if buyer can get specific performance . . .

VII. Land is difficult to value, so damages are unspecific 

VII. Con-specific performance:

VII. Centex: specific performance only where damages at law inadequate, but here damages can easily be measured for land contract

VII. Vendor of land is seeking money – money is not unique ( damages!

VII. Note: specific performance is rarely enforced– instead, seller forecloses, sells land, and then gets deficiency judgment against original buyer for any amount less than contract price (like an equitable lien)
VII. Damages if no specific performance

VII. General Damages – contract price minus FMV at date of breach; may be limited by an LD clause

VII. Special Damages if foreseeable and certain – costs to re-sell such as advertising, additional commissions, maintaining property after the breach

VII. Construction Contracts

VII. Buyer’s Remedies

VII. Specific Performance: rare b/c legal remedy ($) is adequate to complete the work

VII. Exception if strong public policy – Grayson court enforced arbitration award 

VII. Damages: 

VII. General Damages: 

VII. If agree to clause in contract, damages measured by cost to restore/repair 
VII. Court may favor cost to repair if bad faith, though Peevyhouse court does not

VII. Exception: damages measured by diminution in value if the contract provision breached is merely incidental to the main purpose in view and where economic benefit is grossly disproportionate to performance cost
VII. Peevyhouse: court awards $300 diminution in value where coal-mining contract requires Δ to return land to original condition after done mining, but Δ refuses b/c repair cost is $30,000 (similar to Barge Bertie tort case)
VII. Probably wrongly decided b/c court has no idea if π wants to use the land as opposed to selling it

VII. Schechtman: although π sells land for $87,000 after Δ breached contract to demolish buildings and grade land, court awards $90,000 repair costs where

VII. Probably wrongly decided b/c unlike Peevyhouse, here π actually sold the land, so diminution in value is the more correct measure of damages; π here receives a windfall of $87,000

VII. Economic waste favors diminution in value: if contractor uses wrong pipe in constructing house, award diminution only b/c repair requires demolishing the house

VII. Special Damages:

VII. Lost Profits – Old vs. Modern (Drews) vs. Alternate Rules

VII. Emotional distress – if home repair contract, some courts now award this for delay (but not for imperfections) 

VII. Employment Contracts – most employment is at will, leaving π w/o a remedy except for wrongful termination 
VII. Employer’s Remedies for Employee’s Breach
VII. Injunction to not work for a specific competitor

VII. Preliminary Injunction: irreparable harm, likelihood prevail on merits, balance hardships, and public interest

VII. Nassau: court grants injunction prohibiting Δ from playing for another hockey team b/c case will not be resolved until after contract expires (irrep harm) and reserve clause appears valid (likely prevail)
VII. Note: court will not order a person to work for π (i.e. specific performance) b/c difficult to supervise and policy against involuntary servitude

VII. Employee’s Remedies for Employer’s Breach
VII. Damages
VII. General Damages – Employee recovers the agreed salary minus any amount the employer proves the employee has earned or with reasonable effort could have earned from comparable, or substantially similar, employment to that which the employee was deprived (mitigation).  Employee has no duty to mitigate by taking inferior or different in kind employment.
VII. Parker: π awarded agreed salary w/o any reduction b/c employer failed to show the other movie was comparable 

VII. Reasonable effort: Δ offered π the movie, so she had the opportunity

VII. Comparable: π starring in diff. movie and no two jobs are exactly alike, but court says musical v. western, LA v. Australia, and artist rights v. no artist rights makes it not comparable 

VII. Unemployment compensation: similar to “collateral source” doctrine

VII. Majority: employee gets both the unemployment benefits and the salary

VII. Only deduct for mitigation relative to the original employment
VII. Teacher wrongfully terminated: work at hardware store during day should be deducted as mitigation, whereas working at night as pianist is not mitigation b/c could have obtained this while teaching anyways

VII. Personal services contracts: can be similar to Lost Volume Sellers

VII. Most personal services contract are subject to mitigation

VII. Exception: don’t deduct if π would have secured other employment despite the breach. Think independent contractors, data processor example.
VII. Special Damages – mitigation costs, ???benefits???
VII. Restitution for Breach of Contract – While normally restitution focuses on Δ enrichment, contract restitution focuses on placing π back in pre-contract position; 
VII. Non-Breaching Party Seeking Restitution: SERVICES CONTRACT ONLY (not products)
VII. Note: π will use this where the contract price is less than the value of services

VII. Majority: allow restitution in contract cases w/o limitations

VII. Some jx require a showing that Δ has received a benefit greater than the contract price (e.g. the rifles are worth much more than the contract price as opposed to increased costs result of mere ineptitude by π)
VII. Current debate over whether restitution should be limited by contract price

VII. Acme: court permits π to seek restitution for products contract requiring manufacture of rifles (SERVICE IS THE MANUFACTURING)

VII. Damages: π gets benefit of bargain had contract been performed, π would have been limited to $370/rifle based on contract price [POST-CONTRACT STATUS QUO]

VII. Restitution: π gets reasonable value of services of manufacturing rifles, which might be more than the contract price [PRE-CONTRACT STATUS QUO]

VII. If Δ’s breach is mere non-payment, then π cannot get restitution, can only get damages of the contract price
VII. In Acme the Δ breached the contract before the services were completed

VII. Attorney-Client Relationship: no contract COA allowed if case not resolved before discharge

VII. Policies: 

VII. Cannot create financial disincentive to changing attorneys

VII. Clients must feel free to fire the attorney, even w/o cause, whenever the client loses confidence & trust in the attorney
VII. An attorney discharged before resolution of a case, even w/o cause, recovers only quantum meruit, limited by the contract price, even though the attorney does not have a contract cause of action; 

VII. Recovery in quantum meruit accrues only if the contractual contingency occurs
VII. Rosenberg: court awards attorney $10,000 where reasonable value of services is $55,000 but contract is for $10,000 + 50% recovery over $600,000 (contingency) and new attorney settles for $500,000
VII. Breaching Party Seeking Restitution 

VII. Old Rule: breaching party cannot recover in restitution
VII. Modern Rule: Breaching purchaser may recover in restitution if carries burden of proving seller unjustly enriched, i.e. the seller’s damages are less than the money received by seller 

VII. Caveat for liquidated damages: first analyze whether LD enforceable under SW Engineering or Norwalk; Modern jx like Vines follows Norwalk – if LD clause enforceable, π cannot recover LD amount

Examples from class

1) π has $100 in stock A.  Δ-stockbroker sells stock A and invests in stock B, which eventually increases the value to $500.  Damages are $100 (π loss), whereas restitution is $500 (Δ gain).  The π will want restitution since it is worth more

2) Δ owns Blackacre, Δ needs to get oil from one side of Blackacre to the other.  Δ asks π if can use π’s road.  π says $1,000 per month, Δ says “no” and just goes ahead and uses the road.

a. Before π finds out, Δ has already saved $15,000 in shipping costs.

b. Cause of action

i. Trespass – if road hasn’t been damaged, not much to recover.  Possibly punitive damages.

ii. Implied in fact contract – seek $1,000 per month

iii. Unjust enrichment – seek $15,000 Δ saved

3) Efficient breach: X agreed to sell A a machine for $1,000.  A expects to make a $200 profit using the machine.  B approaches X and offers $1,500 for the machine.  X breaches.

a. A gets $200 – A is neutral to the breach b/c A gets the expected profit (w/o even doing any work)

b. X gets increased profit even after paying A

c. B is putting the machine to a higher and even more efficient use since it is worth more to B

d. There is no reason to put more damages on X than the $200

4) Inefficient breach: if B offered only $1,100 for the machine, X would not be motivated to breach because X would end up with $100 less than if X does not breach ($1,000 - $200 to A).  This type of breach should be discouraged

5) Problem 2-A, p. 87 – A (laundry) buys equip from S, S delays, A loses $10K/month b/c of lucrative Army K, normal profits for comparable laundry would be $4K/month

a. Lost profits are foreseeable, but not $10K/month

b. Is the type of loss foreseeable? Yes

c. Is the amount of loss foreseeable? No

d. How much should π get?

i. Hadley: seems to focus on type of damages, probably favor $10,000

ii. Restatement: fairness, split the difference  $7K

iii. Policy: encourage K, predictability, π in better position to spread risks and notify Δ of the actual special circumstances

6) Nonpecuniary damages in contract: cannot recover for emotional distress for breach employment contract, but can recover if sue for wrongful discharge or NIED

7) Orloff: what remedies can π get where ejected from race track?

a. Statutory damages of $100 per incident; cost of admittance ticket; injunction

b. Lost profits?  Too speculative; emotional? Maybe 
8) HYPO: smelter emits arsenic, affects 10-15,000 people, 1-5 deaths/year, smelter employs 550 people unlikely to find other work, 500 other people servicing the smelter are likely to lose jobs, no technology available to reduce pollution, 1-10 unemployed people/year might commit suicide

a. π (residents wanting smelter closed)

i. Equities – might be innocent, but possibly moving to the harm

ii. Hardships – arsenic, deaths

b. Δ (smelter)

i. Equities – no technology to reduce pollution, employ people and support other businesses, highly valuable product (steel), lose as many people to suicide from being unemployed as we would lose from arsenic

ii. Hardships – people lose jobs, suicide

9) Estoppel used to preclude a defense; Problem 3-F, p, 298, Accommodating Claims Adjuster

a. Estoppel: communicated “everything is fine” where this was misleading

b. No estoppel: “everything is fine” is not a communication that he would get paid
10) Estoppel: communication by silence, defend patent infringement 

a. Anderson sells patent to Advanced Hydraulics, Advanced sends notice of infringement to Otis Elevator; Otis responds that we are not infringing, but if you still think we are infringing let us know and we will investigate further, 5 yrs goes by with no communication (during this time Anderson died), Advanced Hydraulics suddenly sues Otis for infringement 

i. Communication: silence after letter from Otis to Advanced Hydraulics saying “no infringement”

ii. Misleading: Advanced believed there was infringement 

iii. Reliance: Otis continued to make potentially infringing product and failed to depose / investigate with Anderson (the inventor, key witness)

iv. Harm: can no longer depose Anderson

b. Own house, get notice on door that company will come through tomorrow to paint numbers on curb out front for $10, if don’t want painted need to call number

i. Communication by silence? No – painters cannot unilaterally impose an obligation on property owners to call them

ii. Compare Advanced Hydraulics – there the parties had reciprocal ongoing communication 

11) Contempt examples
a. Δ fined $1K and sentenced to 5 days jail for violating order

i. Criminal – π is not getting anything, punishing Δ 

b. Δ fined $1K / day until compliance
i. Civil – coercive 
c. Δ put in jail until compliance
i. Civil – coercive 
d. Δ ordered to pay π value of real property he sold to a 3rd party in violation of court order to convey property to π 
i. Civil – remedial 
12) HYPO based on Vuitton: 

a. the two stores obtain the bogus goods from same supplier, and Solomon directed supplier to divert any bogus goods from the enjoined store to his other store

i. Argue Maurice and Joseph not in contempt: Maurice and Joseph can argue they have no active duties in management, all done by Solomon ( no actual notice; furthermore, they can argue they are not acting in concert with the enjoined store ( no acting in concert; lastly, the enjoined store obtains no benefit from the bags being sold at another store ( no acting in concert

ii. Argue Solomon is in contempt: Solomon has actual notice because signs the decree; 

iii. Argue Solomon is not in contempt: Solomon is doing exactly what he was told to do – stop the enjoined store from selling bogus bags; Solomon was acting in his capacity as an agent of the other store, not the enjoined store, and therefore not acting in concert with the enjoined store

b. What if Mirage paid Carousel 15% of the purchase price for each bag it was no longer allowed to sell?

i. Now Carousel is benefitting, and Mirage appears to be acting in concert
13) Problem 4-A, p. 478: only cause action is unjust enrichment

a. Argue for contractor: Paul enriched b/c value property gone up, house improved.  Paul watched it being done and acquiesced (intent and choice), Paul chose to let the work get done unlike swimming pool hypo.
b. Argue for Paul: not all enrichment is unjust (Kossian).  No choice though – Paul would be forced to pay for something he thought was a gift.  Paul only acquiesced in accepting a gift from his daughter.  Paul is being deprived of his choice to have the work done, as he had not done for many years.  Did not intentionally acquiesce to pay the contractor, only in accepting the gift
14) 4-16, p. 479: Steve cannot recover from Paul b/c it would deprive Paul of meaningful choice.

a. Additional facts that would go against Paul: Paul watched his trees being trimmed; Paul had planned to cut his trees anyways D
15) Problem 4-B, p. 492: 

a. Lawfully possess?  Harry was not in lawful possession – could have been a trespass 

b. Necessary to act? Yes, severe winter

c. No reason to believe Sally would not want assistance? No, but unclear if Harry could have contacted her before starting work

d. Intended to charge? Yes

e. Owner accepts benefits? Yes since moved back into the house

f. Harry would probably lose because of “lawful possession”

g. What could put him in lawful possession?  If she asked him to look after the house.  If she hired him to fix something else in house while she was away, and this happened during the repairs (though fire not his fault).

16) Changed position hypo: given $60K instead of $20 that was due
a. Buy a car for $35K – can sell the car, so not irrevocable or detrimental; if get less for the car, then the difference is irrevocable and detrimental, so amount due in restitution should account for current value car

b. Gamble it all away in Vegas – irrevocable and detrimental

c. Buy stock that depreciates – can sell so not detrimental or irrevocable, but the decreased value is irrevocable and detrimental 

d. Buy stock that appreciates – see constructive trust

17) Constructive trust

a. HYPO: Δ owns Whiteacre; Δ procures Blackacre from π through fraud; Δ sells Blackacre to a BFP; Δ spends the money on a trip, so there’s no money left; π cannot impose construct trust on Whiteacre b/c can’t trace funds

b. HYPO: π owns Blackacre; Δ takes Blackacre through fraud; Δ sells to a BFP; Δ spends all the money on a trip; Δ then buys Whiteacre; π still cannot get a constructive trust on Whiteacre b/c can’t trace

c. HYPO: π mistakenly deeds house to Δ; Δ innocently sells the house and buys stock; stock doubled in value

i. Sometimes if Δ is innocent, court will not impose constructive trust (use equitable lien instead).  Though Δ does not have to be a conscious wrongdoer to have constructive trust imposed, court will account for fault of parties

d. HYPO: Δ is conscious wrongdoer; Δ takes $ from π to buy a horse; Δ puts in lots of training and horse becomes Seabiscuit

i. Courts often will not give constructive trust to horse b/c Δ put in hard work; not all the enrichment is unjust; court will adjust measure of the enrichment and enforce equitable lien instead. Sweat equity: if Δ put in manual work, may not give constructive trust.  Investing in stocks, lots effort researching and strategy? Does not count as sweat equity.

e. HYPO: Δ takes Blackacre from π by fraud; Δ does not sell it; π can get judgment against Δ; π can recover on judgment through a lien on Blackacre, but π will be just another creditor.  Compare constructive trust on Blackacre: π is like a secured creditor and collects ahead of everybody else.

f. HYPO: Δ traded Blackacre for Whiteacre and Whiteacre doubles in value; Δ has many creditors and is insolvent; through tracing, π can get a constructive trust over Whiteacre; problem – since Whiteacre has increased in value, it is unjust to give π the increase in value; court will give π equitable lien for value of Blackacre and leave remaining for creditors
i. π takes Δ’s $10K, adds $10K of own and buys a house; house worth $20K; constructive trust not the right remedy; money judgment for $10K secured by lien on house is the right remedy

g. House worth $30K at time of suit: π take increase in value? Options are give it to π, Δ, or make them share.  Trend is to apportion appreciation (similar to Baxter situation)

h. Hirsch hypo: Hirsch takes $100K own money, $100K π’s money, $100K from bank and buys  a house – Kids could get equitable lien on house for $100K, but bank will have already recorded first

i. Assuming house worth $250K, if kids foreclose on equitable lien, then bank gets the first $100K, kids get next $100K, then Hirsch gets remaining $50K

i. Hypo: Δ takes π’s $100K and invests in stock, now worth only $50K – Could get either a constructive trust or an equitable lien: which do you want?

i. Constructive trust – π would get the stock

ii. Equitable lien – π would get a money judgment for $100K and an equitable lien on the stock as security for that amount, π will foreclose on the stock and get $50k, but π would still have a $50K deficiency judgment against Δ – this deficiency judgment might not be worth anything, but better to have the option as compared to the constructive trust
j. Problem 4-H, p. 563: 
i. (1) A has $10K in account; A takes $10K from P and puts in account; A withdraws $5K and buys boat; A withdraws $10K and spends; $5K remains in account

1. Clayton: first in is A’s $10K so boat is A’s; $5K from spending spree was A’s, and $10K was P’s; $5K remaining is P’s ( P gets $5K from account

a. Since depreciated, P would seek $10K judgment and $5K equitable lien on account

2. Hallet: the first $10K withdrawn was A’s, so boat is A’s ( P gets $5K from account

a. Since depreciated, P would seek $10K judgment and $5K equitable lien on account

3. Oatway: P can choose to trace to boat or get $5K from account ( P gets $5K either way

ii. (2) K has $10K in account; adds $10K from A; withdraws $15K and spends; K deposits $5K of own money; K withdraws $2K and spends

1. Clayton: A gets $10K judgment and $3K equitable lien on account

a. $15K withdrawal depletes K’s $10K and $5K from A; subsequent $2K depletes from A since it was in account before the subsequent $5K deposit

2. Hallet: A gets $10K judgment and $5K equitable lien on account

a. Difference is that the last $2K spent is presumed to come from K’s $5K deposit

3. Oatway: no assets to trace to, so Hallet’s is only option, P gets $5K

4. CA approach: presumption that K’s subsequent $5K deposit is to reimburse A ( A gets $10K judgment and $8K equitable lien on account
18) Problem 6-C, p. 753: Air conditioning damaged; $10,000 to repair

a. |- - 10 yrs - - TORT - - 10 yrs - - ORIG. USEFUL LIFE - - 5 yrs - - NEW USEFUL LIFE - - |

b. π use = 10 yrs before tort; original useful life = 20 yrs; new useful life = 15 yrs from tort

c. Depreciation test = 10 yrs remaining useful life / 20 yrs original useful life * $5,000 = Δ pays $2,500

d. Useful life test = 10 yrs remaining useful life / 15 yrs useful life post-repair * $5,000 = Δ pays $3,333

19) Assume useful life was increased by 20 yrs (instead of 5 yrs) ( 30 yrs from time of tort

a. Depreciation = 10/20 * $5,000 = $2,500

b. Useful life test = 10/30 * $5,000 = $1,667

20) π furniture (second-hand stuff) and cloths destroyed by Δ negligence.  How measure damages?

a. Normal measure damages for loss of personal property = fair market value at time of harm; for items that have little or no value, may recover sentimental value if it is the type of item might expect a reasonable person to have sentiment in

b. Problem: for items like old furniture and clothes, fair market value is very low and cannot recover sentimental value – like dock case where dock owner has to spend a lot of money now

c. Need to argue for exception allowing replacement value of new items – π should not have to go out and buy somebody else’s old clothes and furniture.  In this situation, π entitled to a windfall

21) Problem 6-D, p. 760 – she can recover rental costs, FMV of car, and costs of finding a replacement

a. Cost of repairs? N/A

b. Lost use: Lost profits? N/A; Replacement? $30,000 + rental costs (6 mos. * $500/mos. = $3,000); Annoyance? Only if she had not rented a car

c. Δ argue she rarely used car so should not recover rental car costs – counter that she should be in same position she previously was in

d. Δ argue only liable for the pre-tort FMV (barge case) of $25,000, not $30,000 – π can argue not really worth $25,000 b/c after diligent searching became clear fair market value is $30,000

e. Reasonable costs of finding the replacement? Yes – like mitigation, costs money to buy newspaper, travel to dealers, etc – alternatively, she could have recovered costs of hiring someone else to find the car (e.g. car broker)
f. Sentimental? Argue it’s an antique, like an heirloom, very difficult to replace – but there is a fair market value, so sentimental value not recoverable

g. Emotional distress? No – too speculative
22) Problem 6-B, p. 768

a. P property; D willful; G innocent good faith purchaser; G paid $140; Extraction cost $80; Market value milled lumber is $130; Market value un-milled lumber is $30 (this would be the royalty rate)

b. P gets FMV ( 130

c. Aside: If D innocent, P would likely get 140 – 80, or the 30 royalty

d. Aside: could waive the tort and sue in restitution ( get the benefit (likely $140 - $80)
23) Encroachment, mistaken improvement, and adverse possession can arise on the same facts:

a. A accidentally builds garage on B’s land: who can sue who and for what?

b. B can sue for encroachment (injunction or damages)

c. A can sue for improvement (unjust enrichment)

d. A can sue for adverse possession
24) For compensatory damages, if it ever appears more than negligence, argue court should adopt a “harsh” rule
25) Problem 9-B, p. 1013

a. π can recover $8,000 repair costs and cost of renting an apartment

b. Cost of canceling party? Uncertain, unforeseeable, difficult to measure

c. Inconvenience and emotional distress? Uncertain

d. Some jx are now giving emotional distress for home remodeling if delay (not for the imperfection)

26) Problem 9-L: B signs contract to build house for $180K; O breaches and throws B off the job; at time of breach O had paid B $140K in progress payments; at time of breach B’s costs were already $190K, which is what it would have cost any reasonable contractor, and it would cost $10K to complete

a. If O had not breached: B suffers $20K loss

b. Damages: B gets $30K ($180K contract price - $140K paid - $10K to complete), B suffers $20K loss

c. Restitution: B gets $50K ($190K reasonable costs - $140K paid), O suffers $20K loss

27) Problem 9-M, p. 1074

a. (1)  Not entitled to any recovery unless client wins malpractice suit against Atty 2

b. (2)  Court will limit client’s attorney fees to the original contract price of 30% recovery – 30% x $100K = $30,000; even though reasonable value services = $24,000, Attorney 1 will likely recover only $20,000 ($30,000 minus Attorney 2’s $10,000 fee = $20,000).  But court would likely account for reasonableness of Attorney 2’s fees – if $10,000 is unreasonably high, Attorney 1 might recover the difference in reasonableness

28) Problem 9-N, p. 1081: Baker contracts to build Owen’s house for $150K, Baker ceases performance, court determines Baker owed quantum meruit for partial performance

a. (1)  Baker’s performance valued at $165K, cost to complete is $30K, value of completed house is $195K.  What does Baker recover?

i. Old rule: Baker recovers nothing

ii. Modern: Contract price = $150K; cost complete = $30K; quantum meruit should be limited to $120K even though reasonable value is actually $165K and value at completion is $195K

1. NON-BREACHING PARTY GETS BENEFIT OF THE BARGAIN

iii. Recall that if Baker fully performed, would not be limited to contract price b/c then Owen would be the breaching party, not Baker
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