THE RIGHTFUL POSITION STANDARD – is the theory that a remedy should put the plaintiff back in the position, or keep the plaintiff in the position, that the plaintiff would have been in but-for the defendant’s wrong. 
I. Two opposing schools of thought:
A. Kaldor-Hicks Efficiency standard (aka law and economics standard) – support the rightful position standard as a means to maximize overall social wealth.  Remedies should aim to not only place the plaintiff in the position plaintiff would have been in but for the breach, but should also focus on the incentives remedies have on plaintiffs and defendants.
1. Concepts of justice and moral fairness are irrelevant.
2. Efficient Breach – the law should encourage efficient breaches because it maximizes social wealth – plaintiff is compensated by being placed in the rightful position, and defendant also benefits by the efficient breach.
3. Punitive damages should be measured by considering how much would provide an efficient amount of deterrence.
B. Morally right standard – the rightful position standard should be used because it provides justice to injured parties and punishes wrongful conduct.
DAMAGES AS SUBSTITUTIONARY RELIEF
I. COMPENSATORY DAMAGES – is a form of substitutionary relief because money is substituted for the thing that has been lost or damaged.  The focus is on the plaintiff’s injury.  Useful when it is not physically possible to restore to plaintiff that which has been lost or destroyed.  Also, to supplement specific relief awards (compensate for loss of use, and non-economic harm in addition to ordered injunctions etc).
A. Torts Case – typically, the rightful position means restoring the plaintiff to the position the plaintiff would have been in but for the wrong.  This is typically measured as the harm plaintiff suffered, which is commonly referred to as reliance damages.
1. Fraud exception
B. Contracts Case – typically, the rightful position means placing the plaintiff in the position plaintiff would have been in but for the breach.  This is typically measured as the harm plaintiff has suffered plus the benefit plaintiff expected.  This is commonly referred to as expectancy damages.
C. Damages for injury to property – are measured by the objective market value at the time of the injury, if there is a functioning market for the property injured.
1. The value of the property at the time of the injury
2. The difference between the contract price and the market value of the property
3. The difference between the market value of the property before damage and after damage
4. Stocks – the highest value between the time plaintiff learned of the injury, and a reasonable time thereafter in which plaintiff should have taken remedial action.
5. Crops – the market value of the crops at the time of harvest, regardless of the time of sale or expected value at a later date (because at time of harvest, farmer could purchase replacement crops to hold to sell later).
D. The lesser of two rule – the amount of damages awarded for injury to property is the lesser of the cost to (1) repair or replace, or (2) the diminished market value of the property.
1. Emotional Distress – court may award nominal damages to open the door to ED for subjective injury to the plaintiff
2. High Subjective Value to the Plaintiff – if the plaintiff can prove that the property had a special value to the plaintiff because of some special use use courts may award the repair or replace value even if higher than diminished market value.
3. Intentional Conduct – where defendant willfully breached or committed an intentional tort, the court may award the more expensive repair or replace amount.
E. Property that has no functioning market – is valued at the cost to repair or replace only (go back to E&E here)
F. Consequential Damages - 
II. Punitive Damages – serve a punishment and deterrence function.  The focus is on the defendant’s conduct.
A. Over-compensatory – may result in over compensating the P.
B. Compensatory damages must be awarded first (even if only $1) – can’t be based on a granted injunction
III. Nominal Damages – serve a declaratory function.
IV. Non Economic Damages – are damage awards to compensate for plaintiff injuries that have no functioning economic market, such as pain and suffering, emotional distress.  
A. Note: Split on whether Awareness by P is required – some courts hold that the P must be aware of the P&S to recover as an item of compensatory damages (because if comatose and doesn’t feel the pain, then no P&S occurred).
1. Hedonic Damages – some courts hold that even if P is not aware, the loss of enjoyment of life is an objective loss whether P is aware of it or not, and thus P can still recover.
B. How to Value Non Economic Damages – juries will decide, and often reach highly divergent results 
1. Economists look to market proxy of amount of insurance a person would likely have purchased
a) Usually not admissible as evidence
2. Per Diem argument – a certain amount per day carried out over the expected lifespan of the plaintiff
a) CA allows, other courts do not
i. The Golden rule – cannot ask jury to put themselves in the P or D position
b) See notes for counterarguments
3. Shock the conscious – judges sometimes compare verdicts in similar cases, and on motion, if the judge believes the amount is so high as to shock the conscious, then the judge may offer a remttitur.
a) Remttitur – the plaintiff has the option to accept a lower amount, else the judge will grant a new trial as to damages
b) Additur – the defendant has the option to accept a higher amount, else the judge will grant a new trial as to damages
i. Violation of the Constitutional right to Trial by Jury – in federal courts, and some state courts, additurs are not allowed, and the court can only grant a new trial
C. Wrongful Death / Survival Action / Loss of Consortium – each state has statutory rules that outline who may recover, and what damages available
1. Pecuniary – the costs for any medical expenses and funeral costs
a) Also may recover the contributions the deceased was expected to make to the surviving plaintiffs over the course of the deceased life
2. Non-Economic – ED felt by the survivors; some jx don’t allow, and others cap it
a) Some jx don’t allow children to recover for death of parent or sibling
D. Dignitary losses – damages awarded for an affront to the person merely upon a showing that the tort was committed at all (such as offensive batter causing no physical injury – an unwanted kiss, or smoke blown in someone’s face)
1. A showing of actual P&S or ED is not required – but the court may limit to nominal damages
a) nominal damages open the door for jury to decide punitive damages
E. Presumed Damages – are damages awarded without a showing of any proof of injury, the injury is presumed.  Typically, these damages are available in defamation torts (slander & libel).
1. 1st A limit per USSC – if P is a public figure, must prove statement was  (1) false, and (2) made with malice (that the D knew it was false, or had a reckless disregard for the truth).
2. 1st A limit per USSC – no presumed damages if P is a private person and the defamation involves a matter of public concern.
F. Tort Reform Statutes – are enacted to cap the amount of non-economic damages a plaintiff may recover.
1. CA Health Care Providers – damages for non-economic injury are capped at 250,000
2. Insurance companies – claim caps needed to keep rates reasonable
V. Limits on Damages
A. Proximate Cause
1. Tort Case – a P cannot recover for certain acts that are too remote or are not a substantial factor in causing the P’s harm.  This damage rule is based on policy to prevent crushing liability on the D.
2. Contracts Case – a D is liable only for those damages that (1) are the natural result of the breach, or (2) are within the contemplation of the parties at the time of K (foreseeable; consequential).
B. Economic Harm Rule – a P cannot recover for lost wages, profits, pure emotional distress, or other purely financial kinds of injury caused by a defendant’s tortuous conduct in the absence of physical impact resulting in injury to person or property.
1. Physical impact – plaintiff must have been physically touched by the incident
a) Zone of physical danger – plaintiff must have been nearly injured by the incident
b) Witness Injury – often requires that the P suffered “severe” ED and the victim was a relative, or that the P has suffered some physical symptom like psychological condition
c) Exception: where ED is particularly foreseeable as the injury to be suffered, like mishandling of human remains
d) Example of pure ED – CA rule: a P cannot recover for fear of contracting a disease 
i. unless the P can show that the P is more likely than not to actually get the disease
2. Example of Economic Harm Rule: two ships collide and plug up the river.  A third ship has cargo of grain on board that spoils because cannot be delivered.  Third ship is barred from recovery.
3. Exception: unless the only type of injury under the tort is purely financial harm 
a) Example: fraud, legal or accountant malpractice, tortuous interference with contract, etc.
C. Present Value
D. Contract Limitations on Damages
1. Liquidated Damages
2. No Consequential Damages Clause
VI. ADD CHAPTER 5 & 6 FROM HORNBOOK


INJUNCTIONS AS EQUITABLE REMEDY GRANTING SPECIFIC RELIEF
I. Types of Injunctions – note: injunctions can only prevent future harm, can’t remedy past harm
A. Reparative injunction – prevent future harm stemming from past conduct of D
B. Preventive injunction – prevent future harm based on future conduct of D
C. Permanente injunction – injunction awarded at the conclusion of full adjudicatory proceeding
D. Preliminary Injunction – injunction awarded temporarily pending outcome of full proceeding
E. Mandatory Injunction – injunction that orders action
F. Prohibitory Injunction – injunction that orders inaction
G. Specific Performance – injunctive remedy in contract law (ordering a specific performance of the K)
H. Notes:
1. 7th A Right to Jury Trial does not apply to equitable claims under the federal constitution.  
a) Some state constitutions have enacted provisions to require jury trial for equitable claims.
2. Compensatory Damages – may be available in addition to injunction (i.e. loss of use; costs; etc)
3. Sell The Injunction – the P, once awarded the injunction, can release it/sell it to the D.  Note that the P has enormous bargaining power over the D here, and can demand more than a court would award as damages (damages would likely be a fairer amount b/c based on objective market values).
II. Scope of Injunction – how narrow vs. broad vs. specific should it be.  Too generally worded may make it difficult for P to show that D failed to comply with it.  To specific may impose too great a burden on D and the courts.
A. The goal is to keep P at the rightful position, or prevent P from falling further below the rightful position.
1. Prophylactic injunction – an injunction that attempts to go further than the basic injunction requested by P by prohibiting additional conduct by D, other than that sought to prevent by P, in order to better protect the rightful position that P is attempting to protect
B. Structured Injunctions – is a series of injunctions imposed by the court to restructure government institutions in civil rights cases.  Two schools of thought – structured injunctions should be aimed at the rightful position standard (narrowly drawn, runs the risk of underremediation), or courts should do equity (broad power and discretion, runs the risk of overremediation)
1. Public School Race Discrimination (desegregation cases):
a) Swann – SPCT upheld district court structured injunction that included mandatory busing plan b/c even though a lesser injunction to stop segregation practices would cure the de jure segregation, because the harm (segregation) would still exist in the form of de facto segregation because whites and blacks mostly lived in separate communities in the district (thus, the school closest to a black section of town would have mostly black students).
i. this remedy went beyond the rightful position standard – this remedy would go farther than what would have been had there never been school segregation in the first place.
b) Milliken – SPCT rejected district court structured injunction that included mandatory busing plan b/c the some of the areas ordered to participate in the mandatory busing were outside the school district that had engaged in discrimination.
i. Interdistrict remedy not warranted – only intradistrict was warranted.
c) Jenkins III – SPCT rejected district court structured injunction that required a tax increase to pay for hundreds of millions of dollars in school upgrades aimed at attracting white students from private schools to attend the public school as a remedy for segregation.  SPCT struck down b/c the harm was state segregation, not white student’s election of private school.
i. Rightful Position Standard – the SPCT said the remedy was not tied to the scope of the constitutional violation.  Court surmised that had there been no segregation, the school would not be a racially integrated well funded public school, thus to order this remedy was not permissible
2. Prisoners Rights:
a) Lewis – SPCT rejected district court structured injunction that ordered a variety of changes in the prison system b/c the harm at issue was only two instances of inadequate library assistance to inmates who could not read and therefore could not defend their court case.
i. Rightful Position Standard – injunction had to address the position P would have been in but for the lack of library resources for illiterate inmates – thus the court went too far beyond the RP standard (prof: free-wheeling equitable discretion).
b) Hutto – SPCT upheld injunction preventing more than 30 days in solitary, as part of a structured injunction remedying various 8thA violations in prison.  SPCT says the 30 day limit helps to correct the overall violations (prof: its a prophylactic measure)
i. Dissent claims that this particular provision goes beyond the RP because the 30 day does not remedy a specific constitutional violation (and violates states rights)
3. Public School Gender Discrimination:
a) US v. Virginia (VMI) – SPCT rejected district court structured injunction that ordered the state to build an equivalent school for females to remedy the discrimination that they were not allowed to attend the male school.
i. Rightful Position Standard – SPCT said the lower court in crafting the injunction should have focused on the position women would have been in had there been no gender discrimination – presumably they would be admitted to the boys school – thus the district court did not go far enough toward the RP standard
4. Crafting a structured injunction:
a) possibly appoint a special master to preside over the case & make recommendations
b) can appoint a temporary authority figure over the institution (an expert)
c) can order periodic progress reports and require progress hearings
d) often modify the order to tailor it to best achieve the goal efficiently
C. Consent Decrees – are settlements between the public institution and the plaintiff(s) that are then ordered by the court, monitored by the court, and backed up by the court’s contempt power.
1. Successive Public Administrations – are bound by the agreement made by the prior administration even if they do not agree with the agreement, thus deprived of legislative and executive powers
2. Collusion – there is no requirement that a consent decree be limited to the rightful position standard, and if no one opposes the consent decree, the court has no duty to review it – thus public institutions may agree to remedies that overremediate the P because it may force the state to provide more funding to the institution to comply with the consent decree.
a) Frew v. Hawkins – SPCT held that a consent decree cannot be ordered by the court unless (1) there is a connection between the consent decree and the federal interest P seeks to protect, and (2) the consent decree must further the objectives of the law P sues under.
D. Settlement Agreement – a normal settlement between P and D.  This is an alternative to consent decree.  It is a contract instead of a court order, thus not enforced by contempt power, but instead by breach of contract.  Also, does not require any court monitoring.
E. Prison Litigation Reform Act (PLRA) – congressional legislation aimed at limiting the amount of prison litigation, and limiting the extent of remedies ordered by federal courts.
1. limiting the amount – requires all administrative remedies be exhausted before suing in court
2. limiting the remedy – any court ordered relief cannot go beyond the rightful position, and must be the most narrowly drawn and least intrusive means necessary to correct the violation
3. modifications – the Act authorizes modification of past orders that are still in effect that exceed the minimum remedy limits (automatic – don’t have to meet the Rufo factors)
a) consent decrees must conform to this test, but settlement agreements are not covered
i. uncertain issues OK – if the issue under the consent decree is “uncertain” (not clear one way or the other), then court can order it (assuming doesn’t exceed minimums)
b) note: prophylactic measures would be prohibited (?)
III. Requirements for Injunction
A. Propensity – P must show that there is a realistic threat that harm will occur (whether it’s future conduct by D, or future harm resulting from past conduct of D)
1. Show some basis that the conduct of D is wrongful (statute or tortuous or breach of K)
2. Show that the harm is likely to occur
a) Ripeness Issue – if D claims (under oath) that it will not engage in the alleged conduct
i. but if D engages in the conduct (i.e. lied), punitive damages probably available
b) Mootness Issue – when D has engaged in past harmful conduct, but claims it will not engage in such conduct in the future 
c) Credibility Determination – court decides whether D is likely to engage in the conduct
i. D’s intent; steps D has taken to prevent occurrence; likelihood of occurrence
B. Irreparable Injury – P must show that a legal remedy would be inadequate
1. Damages Hard To Quantify – the historic nature of a building, the shade a tree provides to property, sentimental or special value to P
a) counter: if the thing is fungible, or has an active market to quantify
2. Contracts – that the good is unique, or that there is no reasonable adequate cover
a) note: not required that the good have a unique value to the P
b) note: mitigation requires cover to the extent reasonable
i. if cover available, then injunction denied, and P can sue for damages
3. Property – doctrine holds that every parcel is unique, thus specific performance of K
a) note: Replevin – may be a hurdle for P because this COA may be an adequate LEGAL remedy 
i. Elements: (1) P must know where the property is, and (2) it must be easily accessible 
1) if elements are met the court can order the sheriff to seize it
4. D’s Ability To Pay – whether the D has the assets to pay damages or other remedies is a relevant factor, but courts hold that it cannot be the dispositive factor b/c it would result in poor D’s being saddled with injunctions often while rich D’s frequently are not
C. Policy Reasons To Deny Injunctions – even if elements above are met a court may deny injunction based on strong policy reasons (note: this is not an element, thus no burden on P to produce evidence, but P should)
1. Ebay Federal court rule: (patents only?) = P must show (1) irreparable injury, (2) no adequate remedy at law, (3) balance of hardships warrants it, and (4) no public interest would be disserved
a) element 1 and 2 are the same
b) balance of hardships is a test for preliminary injunctions, not regular injunctions
c) public interest argument is an affirmative defense, not element that P bears the burden of
2. Hardship on the D – where there is a disproportionate harm to the defendant compared to the gain to the plaintiff
a) Example: Van Wagner – leased valuable billboard space from D, then subleased it to a third party.  D announced it was going to breach to sell the property for a major development.  P sought specific performance from D.  Ct denied specific performance because the burden to D would outweigh the gain to P (P could hold up a major development based on his mere lease of a fraction of a parcel – also, even if granted to P, P would probably sell it to D anyway but at an unfair price).
3. 7th A right to trial by Jury – in some jx where there is no right to trial by jury in equity, court may deny injunction if the D seeks a jury trial.  Other jx do not recognize this as a defense.
4. 1st A freedom of speech – an injunction that would restrain freedom of speech may be denied
a) Example: Siegel – FL SPCT held an injunction prohibiting picketing outside a P’s home and business to be unconstitutional restraint on free speech.
i. P only had the legal remedy of damages available for the defamation if he could prove it (note, this would be an inadequate remedy because what P really wants is to stop the picketing right away)
5. 13th A Involuntary Servitude – general rule is that personal service contracts cannot be specifically enforced because it would constitute involuntary servitude in violation of the 13th A.
a) Negative Injunction – some jx allow an injunction that, instead of ordering specific performance on the K, order that the D cannot do any other performance for anyone else during the duration of the breached K
i. CA commonlaw prohibits negative injunctions, but CA statute allows in narrow cases
6. Burden on the Court - where (1) the administrative burden on the court is greater than the social benefit, or (2) the injunction could be extended into a court administered statutory regulation
a) Example of administrative burden: injunction prohibiting segregation of schools, required decades of judicial involvement, and court micromanaging school policy, but it was justified by the importance of the social policy involved
b) Example of statutory regulation: injunction requiring a farmer to “take reasonable steps of inquiry” into the immigration status of employees; the court held other farmers could be similarly enjoined, creating a sweeping regulation of farmers through the courts, and it would require high administrative burden inquiry into each and every hiring whether reasonable steps were taken in compliance with the injunction.
D. Risk of Error (preliminary injunctions & ebay only) – 
E. Public Interest (preliminary injunctions & ebay only) – 
IV. Modifications of Injunctions and Consent Decrees
A. Rufo – a party may make a motion for modification under the FRCP, and court may modify for good reason:
1. changed conditions make compliance substantially more onerous
a) under the SPCT cases the court must give deference to the state’s position, but the state must propose feasible alternative conduct that would adequately address the violation
2. unforeseen obstacles make the decree unworkable
3. enforcement of the decree would be detrimental to the public interest
4. substantive law has changed making the illegal conduct legal
5. parties based an agreement on a misunderstanding of the governing law
a) SPCT – misunderstanding must be that the issue is settled by substantive law, NOT uncertainty as to how the court will hold on uncertain issues
V. Third Parties Affected by Injunctions
A. Third Party – not a P or D in the action
1. other administrations of the government entity – dispute as to whether other administrations under of the same government entity are considered parties
a) however, courts have held that the police have a duty to enforce the law (the court order)
B. Direct Orders to Third Parties must be minor and ancillary
1. filing of quarterly reports found to be too excessive
2. condo association ordered to provide access for ADA retrofitting upheld as minor and ancillary
C. Indirect Burdens are OK when court orders injunctions to remedy constitutional violations, provided the remedy was not created specifically to have an effect on the third parties (thus it would be direct)



RESTITUTION TO PUT DEFENDANT BACK IN POSITION BEFORE THE WRONG
Where Damages Cannot Be Measured in Dollars



