Remedies Outline 
(1) THEME OF REMEDIES 
(2) Lawyers toolbox; remedies are the lawyers toolbox; sometimes it is better to use one tool than another; based upon the client’s particular circumstances, restitution (recovery of the defendant’s gains) may be better than recovery of the plaintiff’s losses (compensatory damages) or sometimes it may be important to prevent the defendant from carrying out the wrong against the plaintiff (preventative injunction or declaratory relief). For every single set of facts determine; (1) what remedies are available and (2) why one remedy may be better than another  
(3) Compensatory Damages 
a. Compensatory damages as substitutionary relief: money substitutes for plaintiff’s property that has been lost or damaged 
b. Justification of compensatory damages: 
i. Corrective justice: this is the moral argument for remedies; when someone wrongs another person there is a moral obligation to give something in return of equal value. this theory of damages is about right and wrong    
ii. Economic Theory: damages are necessary so that people will invest economic resources efficiently to increase overall wealth rather than over invest in the protection of property through insurance; the purpose of law is to maximize profit making activity, even if that activity harms others, so long as the wrongdoer pays for the harm caused.  If damages do not place the plaintiff in the rightful position (i.e. damages are less than the harm inflicted by the defendant’s actions) defendants will violate the law even when it is inefficient to do so. However if damages properly compensate the plaintiff for the defendant’s wrong, the defendant will only commit the wrong when their expected profits outweigh their excepted liability (idea of the efficient breach).   
c. Basic Principal of Compensatory Damages: Rightful Position Standard; compensatory damages restore the plaintiff to the position they would have been in but for the wrong committed by the defendant.  Damages compensate the plaintiff for the loss suffered because of the defendant’s wrong. The focus is plaintiff’s losses, not defendant’s gains which are the focus of restitution
d. How can we restore the plaintiff to their rightful position? How do we correctly value plaintiff’s losses? 
i. (1) Damages require an individualized determination; example; Hatahley; when the court awarded damages for pain and suffering a sum was awarded to each plaintiff as though each plaintiff suffered the same pain and suffering (made a determination of the community’s pain and suffering and the divided the total award by the number of plaintiffs). The court must make an individualized inquiry as to each plaintiff to determine how much pain and suffering each individual plaintiff has suffered and award damages on that basis   
ii. (2) Market Value as the measure of the rightful position: objective rather than subjective standard example; Hatahley; in Hatahley, the trial court awarded damages for the burros taken by the government based upon the plaintiff’s testimony that the burros were unique (because of their training) and could be traded for certain other animals and therefore has a value of $395. This was an improper measure of value. the court should have considered what it would cost to purchase a like animal with the same training on the open market, or another burro on the open market who can then be trained. Look to the replacement cost in the open market to determine damage award to the plaintiff. 
1. NOTE; market value: market value will be used by the court whenever possible 
2. NOTE: sentimental value: the animals may have had a much higher sentimental value to the plaintiff’s than their actual market value, however the court uses a objective measure of value (market value) rather than subjective measure of value (sentimental). So the plaintiffs may never be placed in the rightful position if they can’t receive the value the animals had to them  
3. NOTE: two issues with market value as the measure of plaintiff’s damages 
a. (1) What is the proper measure of market value? example; Hatahley; the court had an issue with the manner in which the court determined the market value of the taken burros (used the plaintiffs testimony as to the unique nature of the burros and looked to the market value of the animals for which the burros could be traded rather than looking the market value of replacing the uniquely trained burros or the market value of replacing the burros with a burro that could be properly trained  
b. (2) Is market value really the proper measurement of damages? Sometimes the court is unable to use market value as the measurement of damages because there is no market, for example, for pain and suffering, or the market may be functioning imperfectly, resulting in under or over-compensation for the plaintiff. If the market is not functioning properly or if there is no market, the court may use replacement/repair rather than market value. in deciding whether to use market value or replacement/repair value the court will usually chose the value which is cheapest for the defendant  
i. Cases where market value is the appropriate measure of damages 
1. Example: US 50 acres: the court had to choose between awarding plaintiffs the market value of the landfill condemned by the government, and the replacement cost of the replacement landfill; the cost of the replacement landfill was substantially higher, but it was superior in quality and would last approximately 13.3 extra years; the court chose to discount the value of the replacement facility to equal the value of the landfill condemned by the government (discounted value based on the extra number of years the replacement facility could be used as a landfill beyond the life of the condemned landfill) and came to a value which was equal to the market value of the condemned landfill 
2. Example: Jacob & Youngs case: the defendant contractor used the wrong pipe; the plaintiff wanted the defendant to rip the pipes out of the wall and replace them with the pipes called for by the contract; the court chose to award the difference in value of the pipe used and the pipe called for by the contract which was much less expensive than tearing down the entire house and replacing the pipes  
ii. Cases where market value is not the appropriate measure of damages 
1. Special purpose property: there is no functioning market for sale of special purpose property such as churches, used goods etc. Because there is no functioning market the court will generally award the repair or replacement value rather than the market value, because there isn’t any.
a. Example: King Fisher Case; market value would be under-compensatory;  in this case the court awarded the replacement cost of the barge, rather than the much lower market value of the barge. WHY?  The barge was a unique barge, one of only 6 barges like it in the whole world which could be used as a dry-dock, so awarding the market value of the barge would have undercompensated the plaintiff  (because the market value was not the true value of the barge) 
b. Example; Trinity Church case; no market for the harm; In Trinity, the expected life of the church was about 400 years. As a result of excavation related to building the John Hancock Tower nearby, the foundation of the church became unsettled, and the expected lifespan of the church was reduced by 150 years.  Not only is there no established market for the sale of special purpose property such as churches, but in this case, the church was a protected historic landmark. So, the court cannot look to the market value of the church before the excavation and look to the diminished market value of the church after excavation, and as a result awards repair/replacement value. 
c. NOTE: PRBLM in Trinity Church case: the court is awarding the church today for harm suffered that likely won’t need to be repaired until the future (the harm won’t be realized for many years). So this may result in the plaintiff being overcompensated, because they can take the damage award, invest it, and make a return on the investment which may result in a windfall. Proper procedure is to discount to present value taking into consideration compounding interest and what will be necessary to repair or replace the church when actually repaired or replaced.  
4. NOTE: how do we measure the market value of goods which fluctuate over time?  As a general rule, market value is measured at the time the plaintiff suffered the loss due to the defendant’s wrong. However with goods that fluctuate over time, such as crops, the court will look to the market value at the time of harvest, WHY? Crops usually will not have a value at the time of the wrong (in Decator no value until the crops are harvested) 
a. Example: Decator case; plaintiff contracted with defendant to spray plaintiff’s crop, as a result of defendant’s negligent spraying, part of plaintiff’s crop was injured. Plaintiff’s practice was to hold onto the crops until the next planting period, rather than selling them after harvest, betting on the value of the crops being higher later. The crops fluctuated upwardly in price from $7 to somewhere between $8 and $10. The court only awarded the plaintiff the value of the crops at harvest, $7 per bushel, WHY? Defendant’s are not responsible for speculative value; allowing for speculation was place too much of a burden on the defendant    
iii. (3) Damages require sufficient precision; reasonable precision required: damages have to be proves with a certain level of precision and certainty; does not have to completely precise, but rather requires REASONABLE PRECISION;  the court is required to match damages paid by the defendant to plaintiff’s losses; 
1. Example; Hatahley; the court failed to prove the value of the livestock lost with sufficient certainty; arbitrarily determined that ½ of the damage to the plaintiff’s livestock was the result of the government’s unlawful taking of the burros  
iv. Reliance and Expectancy as the measure of the rightful position:  
1. Reliance damages: reliance damages are the standard measurement of damages in tort actions. Reliance damages place the plaintiff in the position they were in prior to the defendant’s wrong (moved back to the status quo ante); the difference between the plaintiff’s position before and after the wrong.     
a. Example; Smith Case; tort case; fraud; defendant sold stock to plaintiff. The defendant represented that the shares were worth $10/share whereas the stock was actually worthless. The plaintiff paid $6k for 4 thousand shares (1.50/share) expecting the shares to be worth 40K (a 34K profit). So what are the damages; (1) prior to the buying shares plaintiff has $0 damages (status quo ante); (2) After purchase, plaintiff is down 6K (reliance damages); (3) the plaintiff expected the shares to be worth $10/share or $40K, a 34K profit (the promise position), so expectancy damages would be reliance damages minus promise position or -6k-34k=40K; BUT the plaintiff only receives 6K. WHY? In a tort case cannot get damages beyond the status quo ante (that is the rightful position in tort generally) 
b. NOTE: exceptions; plaintiff can get expectancy damages: in California, able to get expectancy damages for tort fraud involving fiduciaries.  So if in Smith, the sale of the stock was between the purchaser and a fiduciary, the plaintiff would have been able to receive the benefit of the bargain (expected profit=34K)  
2. Expectancy damages: expectancy damages are the standard measurement of damages in contract actions. Expectancy damages move the plaintiff beyond the status quo ante, to the position they expected to be in as a result of the defendant’s promise (the promise position). They are able to obtain not just the status quo ante, but they are able to obtain the benefit of the bargain (the difference between what was promised and what was received).  
a. Example: Neri Case; plaintiff and defendant entered into a contract for the sale of a boat. After making a down payment, the plaintiff backed out of the deal. The plaintiff claimed that the defendant did not suffer any damages as a result of plaintiff’s breach, because the defendant was able to sell the boat 4 months later. The defendant argued that he was damaged even though he resold the boat because of lost profits; he could have sold two boats rather than one (lost volume seller; has quantity of goods so he could have sold two boats rather than one).  Because the defendant was a lost volume seller, he was not only entitled to the costs resulting from storing and maintaining the boat after the plaintiff’s breach (his reliance damages) but defendant was also entitled to the profit he lost as the result of selling only one boat (the promise position); expected profit from the sale of the boat to the plaintiff). 
i. NOTE: Neri case; the defendant’s damages, although entitled to lost profits as a lost volume seller, were offset by the down payment made by the plaintiffs (down payment was 4200 whereas damages were 3253 (674 for storage and maintenance; 2579 expected profit from sale to plaintiff) so the defendant actually ended up owing money to the plaintiffs. He was required to the pay the difference, because the deposit was greater than his damages, which would have resulted in unjust enrichment (restitution)  
ii. NOTE; lost volume seller; if the defendant in Neri had not been a lost volume seller then there would not have been any damage to the defendant because he was able to sell the boat to another purchaser (the only damage would have been if he had sold the boat at a lower price to the second purchaser resulting in less profit than expected under the contract with the plaintiff)   
b. Example; Chatlos case; Defendant entered into contract with plaintiff to sell plaintiff a computer system with specified capabilities for 46K. The computer did not meet the specified capabilities and the plaintiffs sued for breach of warranty, asking for the replacement cost of the computer system. The court determined that a computer system with the capabilities specified by the defendant would cost the plaintiff 207K and determined the actual value of the computer system sold to the plaintiff was 6k. so what are the plaintiff’s damages; (1) prior to contract plaintiff has $0 damages (status quo); (2) plaintiff purchased a computer system worth 6K for 46K, so after the defendant’s wrong they are down 40K; to return the plaintiff to the status quo the court would need to award 40K in damages (reliance damages). However this does not return the plaintiff to the rightful position because the plaintiff was promised a computer with specified capabilities;  (3) to get the computer system the plaintiff bargained for the court would needed to award the plaintiff the difference between what was delivered and what was promised; 207k-46k= 161k (the promise position) so the plaintiffs are expectancy damages are -40-161=201k, so to place the plaintiff in the rightful position the court awarded the plaintiffs 201K in damages   
c. NOTE: EXCEPTIONS to expectancy damages being the measure of damages in contract
i. Example: Sullivan nose hypothetical; the plaintiff went to doctor to get nose job and paid 10K. However, the plaintiff’s nose was worse not better after the surgery. The plaintiff sued the doctor. The court only awarded the plaintiff reliance damages; (1) position before nose job= $0 damages; position after nose job= down 10K (price paid for nose job; reliance damages); (3) promise position= damages necessary to get plaintiff better nose BUT the court only awarded 10K. WHY? Public policy not going to award expectancy damages against doctors 
e. Consequential damages: damages which occur after the initial wrong committed by the defendant; they are not damages which naturally arise from the defendant’s wrong (these are general damages) 
i. Requirements for consequential damages;  
1. Requirement # 1: consequential damages must be reasonably foreseeable, avoidable and certain 
a. Example: Buck case: in Buck, the plaintiff leased land from the defendant for 5 years at $125/year. After two years, the defendant sold the land and the plaintiff was forced off the land. The plaintiff suffered two losses here; 
i. (1) initial or general damages: as a result of the defendant’s breach, the plaintiff was forced to look for new land; if he had to pay higher rent for the new land this would be his general damages (difference between what he was paying under the contract and what he had to pay as a result of the defendant’s breach   
ii. (2) Consequential damages: as a result of the defendant’s breach the plaintiff lost 15 cattle at $15/head and had to hire a ranch to look after the cattle at $1.5/day. These are the plaintiff’s consequential damages 
iii. RIGHFUL POSITION: to return the plaintiff to the rightful position, he would need to be awarded the initial damages as well as the consequential damages 
iv. What did the court award? As long as the plaintiff made a diligent effort to find alternative land (meaning that the damages to the cattle were not avoidable, rather than being the result of the plaintiff’s failure to properly mitigate damages) consequential damages should be awarded 
2. Requirement # 2: the contract can’t exclude consequential damages; consequential damages can be excluded by contract, so need to look to the contract to determine if the plaintiff is entitled to consequential damages 
a. Consequential damages under the UCC: under the UCC only buyers are entitled to incidental and consequential damages whereas sellers are only entitled to incidental damages  (although the definition of incidental damages is expanded so it looks like sellers can recover consequential damages as well). So under the UCC, consequential damages are generally recoverable for buyers.  
b. Exclusion of consequential damages under the UCC; 2-719(3): Under the UCC, consequential damages can be limited or excluded by contract unless the exclusion is unconscionable An exclusion of consequential damages for injury to person in the case of consumer goods prima facie unconscionable. Limitation of damages where the loss is commercial is not prima facie unconscionable    
c. Example: Kearney & Trecker Corp: plaintiff and defendant entered into agreement to purchase a machine. The contract limited the remedy to repair/replacement, however the machine could not be repaired. Under UCC 2-719(2) if a limited remedy fails of its essential purpose, remedy may be had as provided by the act, and Article 2 provides for the recovery of consequential damages. However, the contract also had a provision limiting consequential damages. The question was whether consequential damages could be had because the limited remedy failed of its essential purpose, and the two provisions stand or fall together or whether the consequential damages limitation had to be considered on its own (subject to unconscionability standard). The court held that the limitation on consequential damages was valid unless unconscionable. 
i. NOTE; consequential damages and limited remedy failing of its essential purpose: there is a jurisdictional split here; in some jurisdictions if the limited remedy fails of its essential purpose, the limitation on consequential damages fails as well and consequential damages can be had as provided by Article 2 of the UCC.    
ii. NOTE: all is not lost in K&T: although the plaintiff is unable to get consequential damages, the plaintiff is still able to get expectancy damages (damages no longer limited to repair/replace) and we know how lucrative that can be from Chatlos. 
ii. EXCEPTIONS: under what circumstances are consequential damages limited? 
1. (1) Promise to pay money:  if the wrong committed by the defendant is the failure to pay money owed to the plaintiff, the only consequential damages available are interest at the prevailing rate on the withheld money. 
a. Example: Meinrath case; in Meinrath the defendant breach a contract by failing to pay 300K bonus compensation under the contract. As a result, the plaintiff was unable to invest the 300K bonus into his struggling companies (he told the defendant he needed the bonus for this purpose), and his other business suffered substantial losses as a result. So, the plaintiff wanted the 300K (his general or direct damages) and damages for the substantial losses suffered by his business (his consequential damages). However, because the breach by the defendant involved the promise to pay money, the plaintiff’s consequential damages were limited to interest on the withheld money at the prevailing rate. So he can only get his initial damages (the 300k) plus interest at the prevailing rate on the money withheld (consequential damages) 
i. NOTE: Meinrath; limiting consequential damages to interest at the prevailing rate does not place the plaintiff in the rightful position. But, such a limitation is necessary to incentivize private parties to enter into contracts 
iii. EXCEPTION TO THE EXCEPTION: insurance bad faith refusal to settle: if the insurer refuses or delays in bad faith to pay an insurance claim (the insurance company refuses to pay even though they know they are liable), plaintiff is not only able to recover interest on the withheld money at the prevailing rate, but consequential damages, punitive damages and damages for emotional distress 
1. NOTE: why such an exception? Public policy: Bad faith refusal to pay by an insurance company is a tort 
(4) Limitations on awarding damages 
a. Liquidated Damages: liquidated damages are another way for the parties to limit the damages for a breach of the contract. Liquidated damages are a provision in a contract that will either provide for a set amount of damages due to a breach of the contract or will provide a formula for calculating damages in the case of a breach of the contract. 
i. General rule for liquidated damages: liquidated damages are enforceable unless they are a penalty. The court uses a Two part test to determine if the liquidated damages provision is enforceable 
1. (1)REASONABLE RELATIONSHIP: the stated damages must bear a reasonable relationship to the actual loss or the anticipated loss 
2. (2) DIFFICULT TO PROVE: actual damages must be difficult to prove 
3. NOTE: if the liquidated damages provision does not meet the two part test then it is stricken from the contract, in which case the plaintiff will be entitled to expectancy damages for the breach of the contract by the defendant  
4. NOTE: courts look first to whether the liquidated damages are difficult to prove, and second whether the clause is a penalty rather than bearing a reasonable relationship to the actual or anticipated loss. 
ii. Example: Ashcraft case;  in Ashcraft, there was an employment agreement between an attorney and the firm which provided for $400K in liquidated damages in the case of a material breach of the agreement by either party. The court upheld the liquidated damages provision finding that the amount of the liquidated damages was reasonable in light of the defendant attorney’s importance to the firm (the liquidated damages increased as the defendant was at the firm longer, to reflect his increased value and increased responsibilities within the firm). 
iii. NOTE: PRBLM WITH ASHCRAFT:  if the breach by the defendant attorney had been leaving the firm, then the liquidated damages provision would have been reasonable based on the above argument. However, the attorney’s breach was hacking into the computer system and stealing clients from the firm after disagreements arose as to his compensation. There is no argument made by the court that the liquidated damages provision as to this conduct was reasonably related to the actual or anticipated loss. 
b. Avoidable Consequences: judicial limitation on damages 
i.  GENERAL RULE: mitigation of damages; the plaintiff cannot recover damages for an avoidable loss. If the plaintiff fails to mitigate his damages, the court will treat the plaintiff as if he has mitigated, and award damages on that basis. 
1. Example: Rockingham County Case; in Rockingham, the defendant city awarded plaintiff a contract to build the bridge. Subsequently, the city decided not to build the bridge, breached the contract, and notified the plaintiff that they no longer wanted to build the bridge. At the time the city bridged the contract, the plaintiff has performed $1900 worth of work. However the plaintiff kept building the bridge even after they received the defendant’s notice of breach and intention not to build the bridge, and incurred costs of over $18K total (including the 1900 prior to breach). Because the plaintiff is required to mitigate damages, the plaintiff was required to stop building the bridge after they received notice of the defendant’s breach. As a result, the plaintiff was treated by the court as if they had mitigated (stopped building the bridge) and the plaintiff was only able to recover; (1) the value of the work done prior to the breach; 1900 reliance damages; the amount necessary to return the plaintiff to the position they were in before the contract; and (2) $8000; the profit which would have been realized from building the bridge (the promise position), or $9,900 in expectancy damages.  The defendant had to eat or incur all costs after notice of breach was received. 
ii. What steps must the plaintiff take in order to mitigate damages: the plaintiff is required to take reasonable steps to mitigate damages 
1. Examples of reasonable steps; it would have been reasonable for the plaintiff to stop building the bridge in Rockingham; a seller may be required to make a resale at a reasonable price; the non-breaching party may be required to obtain substitute performance
2. Example; Parker case; case stands for the proposition that employees are going to be given considerable leeway by the court in obtaining alternative employment. In Parker, the plaintiff entered into an agreement with the defendant to play a leading role in a move produced by the defendant. The agreement between the parties called for the plaintiff to be able to approve the director and the script. Subsequently, the defendant decided not to make the movie and breach the contract, but offered the plaintiff a leading role in another movie. The defendant claimed that the plaintiff’s failure to accept the new role was a failure to mitigate damages. The court did not conclude that the plaintiff had to accept the new movie role in order to mitigate damages,  because the new movie was substantially different and inferior to the agreed upon movie; different genre, did not have the ability to approve the director or the script and was going to be shot in a far different location.  
c. Offsetting Benefits; another judicial limitation upon damages; offsetting benefits issues arise when the plaintiff actually takes action to mitigate damages due to the defendant’s wrongful conduct  
i. Mitigation example: Plaintiff enters into contract to sell car to buyer # 1 for $2,000. The buyer breaches the contract and the market value of the car is $1500, and the plaintiff does not take any steps to resale the car. What are the plaintiff’s damages? The plaintiff has a responsibility to take reasonable steps to mitigate damages, so the plaintiff can only recover $500 (the difference between the market value of the car and the contract price) and the plaintiff will be treated by the court as if he had mitigated. Moreover, the plaintiff still has the car, so if he were able to recover the entire contract price, and keep the car=double recovery  
ii. Offsetting benefit: Suppose plaintiff attempted to mitigate damages, and found buyer #2 who offered to purchase the car for $1800. That $1800 is an offsetting benefit, and the plaintiff will only be able to recover $200 from buyer #1. Think about it, the expected profit is $500 (the contract price above the market value), he is receiving $300 above market from buyer #2, so he should only be able to get $200 from buyer #1 for the breach. 
iii. VARIATION ON HYPO, expenses saved must be offset: what If in the agreement in hypo #1 you had to touch up the paint for a cost of $50 to get buyer #1 to purchase the car for $2K but you don’t have to touch up the paint to get buyer #2 to purchase the car for $1800. When offsetting benefits, expenses saved also have to be offset, so you only recover $150.  

d. EXCEPTION TO Offsetting Benefits: Collateral Source Rule; 
i. GENERAL STATEMENT OF THE RULE: under the collateral source rule, insurance and certain government benefit payments that are wholly independent of the tortfeasor do not get deducted from plaintiff’s damage award.  
1. NOTE: Helfend Rule;  the collateral source must be wholly independent of the tortfeasor 
a. Example: Souza (cited in Helfend); in Souza, the plaintiff was awarded a contract by the city to install a sewer line, installing the sewer line proved more difficult than represented by the city and the plaintiff sued both the city and the pipe supplier. The court held that the settlement with the pipe supplier had to be deducted from the damages the plaintiff could collect from the city because the supplier was not a true independent source. 
b. BUT Molzof: the plaintiff was injured due to medical malpractice at the VA, however the medical care provided by the VA was free. As a result of the medical malpractice the plaintiff was awarded 1.3 million, the question was whether the free healthcare should be counted against the plaintiff’s damages. the court determined that the free healthcare was a collateral source which the plaintiff received because he was a veteran, even though the same agency that provided the free healthcare (the VA) was responsible for the medical malpractice. 
ii. EXAMPLE: Driver crashes her car into your gate, causing $1,000 in property damage.  You make a claim to your homeowner’s insurer, who pays for the damage, minus a $250 deductible. So before the driver runs into the gate the plaintiff has no damages (status quo=$0). After the defendant runs into the gate you are down $1K (cost to replace the gate). When the defendant pays $1k you are back at the status quo ante. But you have already received $750 from the insurance company ($1k-250 deductible) so you are up $750. So, if the plaintiff receives payments from a collateral source such as insurance, the plaintiff will be entitled to double recovery 
iii. REASONS FOR THE RULE: 
1. (1) don’t want to punish people for buying insurance (want to encourage people to buy insurance)
2. (2)don’t want to reward defendant for plaintiff being responsible and purchasing insurance (rather the plaintiff receives the windfall rather than the wrongdoer; the defendant)  
3. (3)SUBROGATION CLAUSE: many insurance contracts contain a subrogation clause which requires the plaintiff to pay the insurance company back if they are able to recover from the tortfeasor. 
iv. ARGUMENTS AGAINST THE RULE:     
1. (1) if there is no subrogation clause, then there is still the possibility of a double recovery 
2. (2) No reason for a special exception for these kinds of offsetting benefits if we allow other offsetting benefits to count against the plaintiff.
3. (3) Collateral source rule should not be used to solve other problems, like contingency fee arrangements; if you want to solve that problem, solve it by allowing recovery of attorney’s fees.
(5) Additional judicial limitations on recovery of damages; these are rules of substantive contract and tort law which also function to limit plaintiff’s recovery of damages. 
a. (1) Reasonable certainty:  as already discussed, damages have to proven with reasonable certainty. 
i. The reasonable certainty standard is more strictly enforced in contract; example new business rule; a new business cannot recover damages for lost profits (consequential damages as a result of the defendant’s breach) because those lost profits are too speculative   
ii. Not as strictly enforced in tort ; example non economic damages: it is impossible to prove an amount of damages for pain and suffering with reasonable certainty, but the jury must be reasonably certain that the plaintiff actually suffered these non-economic damages) 
iii. NOTE: if damages cannot be proven with reasonable certainty, then it is possible that there is no adequate remedy at law, and the court may award an injunction  
b. (2) Actual Cause:  limitation on tort damages; plaintiff must show by a preponderance of the evidence that defendant’s conduct was the actual cause of plaintiff’s injury
c. (3) Proximate Cause:  limitation on tort damages; about foreseeability of the type of harm caused: proximate cause holds that some damages are too remote, as to not be a foreseeable consequence of the defendant’s conduct 
i. Similar to proximate cause; Hadley’s rule; limitation on contract damages; unforeseeable consequential damages are not recoverable  
d. (4) Economic Harm Rule: limitation on tort damages; rule provides that a plaintiff cannot recover for lost wages or other financial kinds of injuries caused by defendant’s tortious conduct  in the absence of physical impact resulting in personal injury or property damage to the plaintiff (essentially no recover for economic damages unless parasitic to personal injury tp the plaintiff or damage to plaintiff’s property)     
i. Why have this limitation: concern of crushing liability 
ii. Example; Pruitt:  in Pruitt the defendant relied on the economic harm rule to prevent the plaintiff from recovering. In Pruitt, the defendant spilled chemicals into and this polluted the Chesapeake Bay and James River.  Certain classes of plaintiffs injured by the pollution, restaurants could not recover because they only suffered indirect economic harm as a result of the pollution; they lost profits either because they could not sell the polluted seafood or because there was a decreased demand for the seafood but suffered no injury to person or property.. However, the court did allow for damages to bait shop owners and marina owners. WHY? Even though there damages were entirely indirect economic damages, the court made a public policy decision; the damage was SO FORESEEABLE that they have suffered legally cognizable harm and should be able to recover; 
1. NOTE: why doesn’t the Pruitt court strictly apply the economic harm rule? court was probably concerned that strict application of the economic harm rule would result in the defendant being undeterred whereas not applying the economic harm rule at all could lead to the bankruptcy of the defendant
2. NOTE; takeaway from Pruitt; argue on the test that the harm to the plaintiff was SO FORESEEABLE that the economic harm rule should not apply.  
iii. NOTE: EXCEPTION to the economic harm rule: the economic harm rule does not apply when the only damage the defendant can cause to the plaintiff is economic harm 
(6) Damages were value cannot be measured in dollars: 
a. (1) Personal Injury: in a personal injury case there are two types of damages which are recoverable 
i. (1) Economic damages: there is some kind of market measure for these damages 
1. Past and future medical expenses: 
2. Lost wages:  
ii. (2) Non economic damages: even though there is no market for these damages they are valuable to the plaintiff
1. Pain and suffering; how can a jury determine how much money you should be awarded if the defendant runs over your foot and you are never able to play tennis again?
2. emotional distress damages 
iii. Because there is no market for pain and suffering, the question as to the value of the plaintiff’s pain and suffering is put before the jury 
1. Two approaches to arguing pain and suffering before the jury ; per diem and golden rule 
a. (1) per diem approach: Essentially you ask the jury think about the injury in terms of pain and suffering each day, determine what would be appropriate for each day, take expected life expectancy and multiply to come to the total amount of damages 
i. NOTE: some jurisdictions allow per diem arguments while other do not 
ii. Issues with the Per Diem Approach; from Debus case 
1. (1) Jury verdict must be based upon evidence and such an argument is not in evidence and allows the jury to calculate damages based upon counsel’s argument 
2. (2) Illusion of certainty; notion that pain is constant and uniform and will be suffered over entire life  
3. (3) great likelihood of misleading the jury 
i. Arguments for the Per Diem Approach; from Debus case
1. (1) Per diem arguments still have to be reasonable or will be attacked by opposing counsel
2. (2) the jury can reference evidence or their own experience to determine that pain is not uniform or constant
3. (3) Juries always entitled to draw inferences from evidence 
b.  (2) golden rule approach: ask the jurors how much they would want if they had suffered the plaintiff’s injuries; 
i. PRBLM w/ this approach; an appeal to the jurors to place themselves in the plaintiff’s shoes is essentially asking the jury to abandon neutrality        
ii. NOTE: this approach is not allowed 
iv. Legislative response to the issue of valuing non-economic damages: damage caps 
1. (1) in California, plaintiffs who are injured by a health care provider cannot recover more than $250k for non-economic damages  
2. (2) In California, noneconomic damages are several rather than joint and several  
b. (2) Wrongful Death:
i. GENREALLY: damages for wrongful death are subject to special rules. As a result of an English court’s decision in 1808 (Baker case) the ability of a family to recover for damages for wrongful death depends upon, and is limited by the state’s wrongful death statute. As a result, defendants end up paying more damages when the seriously injury someone than when death results (easier to recover for personal injury than wrongful death) 
1. (1) limits the types of people who can recover for wrongful death; In California for example, children, spouses and domestic partners can recover, but no co-habitators; 
ii. (2) limits the type of damages the family can recover;  In most states you are limited to recovering pecuniary (economic) damages (loss of future support and loss of inheritance) , but cannot recover non-economic damages such as pain and suffering. In California you can recover for financial loss as well as well as loss of comfort, society  and protection (loss of companionship) but there is no recovery for pain and suffering. 
iii. NOTE: survival of personal injury actions; common law held that a personal injury action dies with the person. However some jurisdictions have reversed the common law rule, which allows for family members to recover pain and suffering that the tort victim (the deceased family member) suffered before his death.  Some jurisdictions, like Kansas, require evidence of conscious pain and suffering. The important thing about being able to recover for the pain and suffering is that the nominal damages recovered by the tort victim’s family can be used as a hook to collect punitive damages. 
c. (3) Dignitary  and Constitutional Harms: these harms also lack a market; how do we determine value for: (1) Damage to reputation (the dignitary loss); and (2) emotional distress and pain and suffering
i. What is the purpose of giving damage awards for dignitary harms? 
1. (1) Deterrence not compensation: In cases involving dignitary loss, juries tend to award damages for deterrence purposes which tends to put the plaintiff in better than the rightful position (the purpose of damages is to compensate the plaintiff for his injuries, returning him to the status quo, or the rightful position), but the additional purpose of tort law is to deter the defendant from his wrongful conduct. 
2. (2) avoiding self help: Additionally, awarding damages for dignitary harms keeps the plaintiff from resorting to self help: if no damage award the plaintiff may be forced to react, or do something back to the defendant; this avoids escalation 
ii. GENERALLY: dignitary harms create valuation problems similar to those that arise with pain and suffering. As in the pain and suffering cases, juries can’t be given a more specific instruction that to do what is reasonable. The court may compare the damage award in the case to like cases to determine whether or not the damage award given by the jury for the constitutional or dignitary harm was reasonable (this creates the illusion of a market, of uniformity; but as we know different people will come to do different conclusions).  It is likely that the more pain and suffering the plaintiff can prove, the higher the damage award is going to be for the dignitary harm.  
1. Example: Levka case; constitutional harm case in Levka, the defendant the plaintiff was unconstitutionally strip searched after being arrested. There is no market for unconstitutional strip searches so how can we possible measure the harm plaintiff suffered. The jury awarded 50K for emotional distress, pain and suffering as a result of the strip search. They based their decision on testimony that the plaintiff was humiliated, afraid to go out alone at night and afraid of the police. In reviewing the damage award made by the jury, the appellate court judge looked to similar cases, involving unconstitutional strip searches and compared the damage awards in those cases to the damage award made by the jury to determine if it was reasonable. The judge decided to reduce the award to $25K 
a. NOTE: Levka case; remittitur; Remittitur essentially gives the plaintiff the choice between accepting the new lower damage award made by the judge, or a new trial; damage award is so high as to shock the conscious. This is especially possible in the case of emotional distress or pain and suffering damages because there is no market to determine the value of those damages. Remittitur is deemed consistent with the plaintiff’s right to a jury trial, specifically because the plaintiff is given the choice between accepting the new lower damage award, or a new trial on the issue of damages. 
b. NOTE: Levka case: additur; the Supreme Court has held that additur, or conditionally increasing the jury verdict is unconstitutional because it violates the right to a jury trial by adding damages that no jury had ever found. if the judge feels that the damage amount awarded by the jury is too low, the only tool available to the judge is to order a new trial on the question of damages. 
iii. PRESUMED DAMAGES; defamation (damage to reputation); ordinarily, plaintiffs are required to prove damages with reasonable certainty in order to recover them. However, at common law, plaintiffs were able to recover damages for defamation (damage to reputation) even if they could not prove with reasonable certainty that they suffered such damages (idea of presumed damages). WHY? The problems with proof of damage of reputation (nearly impossible to quantify the injury) led the courts to allow for recovery in the absence of reasonable certainty. 
iv. PRESUMED DAMAGES; right to vote; courts have expanded presumed damages to allow for presumed damages when the plaintiff’s claim involves the right to vote. WHY? (1) Public Policy; society gives great value to the right to vote; (2) Deterrence; Allowing the plaintiff to recover damages without requiring reasonable certainty deters  defendants from violating plaintiffs’ right to vote.  
1. Example; Carey case; constitutional harm; in Carey, the plaintiff student claimed that his constitutional rights were violated because he was suspended from school without a hearing on the principal’s belief that he smelled a marijuana joint. The issue is how we measure damages for the loss of the hearing (the constitutional claim was that the plaintiff was denied a hearing or the opportunity to be heard). The plaintiff couldn’t prove actual damages, and argued that the doctrine of presumed damages (discussed above) should be expanded to claims involving the right to a hearing (due process under the 14th amendment.  NOTE: Takeaway from Carey case; except for defamation and the right to vote, the plaintiff will not be entitled to presumed damages (damages without proof of reasonable certainty). Rather, the plaintiff will be entitled to nominal damages for proof of constitutional harm (providing hook for punitive damages) but otherwise will be required to prove actual damages with reasonable certainty.  

d. (4) Valuation problems continued; Time and the Value of Money 
i. Pre-judgment interest: pre-judgment interest runs from the time of the injury until the time of the judgment. Pre judgment interest is not always available, but will be available if it placed the plaintiff in the rightful position.  Need to look to state law to determine if pre-judgment interest is available for the plaintiff’s claim.  
ii. Post-judgment interest: interest added to damage award to compensate for not being paid at the time of judgment. Entitled to interest from the time of judgment, until the judgment is actually paid; interest will continue to accrue until the judgment is actually paid. Need to look to state law to determine if post judgment interest is available. 
iii. Present value: 
1. What is present value? Present value concerns awarding damages now, for money the plaintiff will not have earned or need until the future (i.e. Trinity Church case, or, the award of future medical damages or future wages). The problem with awarding the plaintiff present damages for money he will not need into the future, is that it is impossible to know whether the plaintiff is being adequately compensated or over or under compensated (impossible to predict what medical procedures will cost in 20 years for example).  
iv. What does present value do? By discounting to present value, the court is attempting to give the plaintiff the right amount today, so the plaintiff has the exact amount he needs 10 or 20 years down the road
v. What is the discount rate? It is the rate or return minus the presumed yearly wage increase  
vi. Factors to consider:  
1. General inflation: plaintiff will argue that inflation will remain low in the future, so that interest rates remain low. If future interest rates are low, then the defendant will be required to pay the plaintiff a higher damage award today. The defendant will argue that future interest rates will be high, requiring less money be paid now to reach the adequate amount in the future.   
2. Wage inflation:  the plaintiff will argue that wages will increase dramatically in the future (entitling him to more money now) whereas defendant will argue that wages won’t increase dramatically 
3. Interest rates:  the law ASSUMES that the plaintiff is going to invest the damages in a safe investment (low risk/low rate or return investment). the longer the plaintiff intends to invest the money, the higher the interest rate, because the plaintiff is giving up the ability to speculate in the future. 
4. Amount of years plaintiff would have continued working: (plaintiff’s work abilities, etc.) – jury will make determination based on preponderance of evidence, taking individual circumstances into account.
5.  Discount first yr’s salary: the defendant will want to discount the plaintiff’s first year salary (1st year of the remaining work expectancy of the plaintiff) because it will result in the plaintiff obtaining less money). 
(7) INJUNCTIONS: an equitable remedy  
a. GENERALLY 
i. What is an injunction? A court order, enforceable via the court’s contempt power, directing the defendant to do or refrain from doing something. An injunction is therefore a coercive remedy. 
ii. Injunctions and the Rightful Position:  like compensatory damages, injunction are also aimed at the rightful position, however the focus of the injunction is the future; it will either keep the plaintiff in the rightful position by preventing any harm to the plaintiff, or it will minimize any additional (future) harm the plaintiff will suffer (future bad effects of the past harm). Damages on the other hand, provide substitutionary relief for past harms. 
iii. Relationship between damages and injunctions: damages can be had for the past harms which cannot be resolved by the injunction (because the harm has already occurred) and an injunction can be issued to prevent future harms *this is not a double recovery because the damages are compensating past harm whereas the injunction is preventing future harm. On the other hand sometimes it is a choice between an injunction and damages; a choice between letting the defendant commit the wrong and then suing for damages, or prevent the defendant from committing the wrong by going to court and getting an injunction.  
1. Example; Forster case; specific performance (contract injunction); double recovery; the plaintiffs entered into contract to purchase the defendant’s property. As part of the sale, the defendants promised to remove their swim dock and promised the plaintiffs they would be able to obtain a permit for a boat dock. However, the defendants did not remove the swim dock, and they already had a permit for the boat dock, so another could not be issued to the plaintiffs. The plaintiffs asked for compensatory damages as well as a reparative injunction (the harm already occurred because the defendant’s breached their contractual promise; the injunction would minimize the plaintiff’s future harm by forcing the defendant’s to remove the swim dock and forcing the defendant to give the boat dock permit to the plaintiff). The court awarded specific both damages and an injunction. What’s the problem? The injunction forces the defendants to remove the swim dock, but the plaintiffs also received damages in the amount of the value of the swim dock= double recovery. The court ordered compensatory damages for the value of the property without the boat dock, but the plaintiffs eventually got the permit= double recovery. 
2. NOTE:  Forster case; relationship between damages and injunction; plaintiff can obtain both compensatory damages and an injunction but the compensatory damages must compensate harm the injunction cannot (the past harm because the injunction is forward looking) otherwise it will result in double recovery.  For example, in Forster, the court could have awarded delay damages an injunction for the boat dock. The injunction would have required the defendant’s to give plaintiffs the permit (mandatory injunction) and the delay damages could have compensated the plaintiff for the time they did not have use of the boat dock  
iv. TYPES of injunctions 
1. Prohibitory versus mandatory 
a. Mandatory: requires the defendant to do something (requires the defendant to take an affirmative action 
b. Prohibitory: prevents the defendant from taking a particular action 
2. Preventative versus Reparative 
a. Preventative Injunction: a preventative injunction is aimed at maintaining the plaintiff in the rightful position. It seeks to prevent the plaintiff from suffering harm rather than compensating the plaintiff for harm already suffered (injunction deals with preventing the plaintiff from being harmed)  
b. Reparative Injunction: the harm has already occurred, and now the defendant is ordering the plaintiff to do or not to continue doing something so that the damages suffered by the plaintiff are minimized (injunction deals with stopping the future bad effects of past harm)
i. NOTE: propensity and reparative injunctions: there is no issue with propensity and reparative injunction because the wrongful conduct or violation has already occurred. The court is attempting to prevent the future bad effects of past harm
ii. Example; Bell case; in Bell the plaintiffs were asking for a reparative injunction; the harm had already occurred because the unconstitutional election had already occurred (this makes propensity easy to show because the violation has already occurred); the injunction was meant to prevent the future bad effects of the past violation: the constituents suffering under an official for the next 4 years who was unconstitutionally elected. By getting the injunction the court is minimizing the future bad effects; by ordering a new election (mandatory injunction) the court can minimize the number of times the unconstitutionally elected official acts. 
1. NOTE: Bell case; damages; damages could be awarded to the plaintiffs were unconstitutionally denied the right to vote (although under Carey; nominal damages for proof of constitutional violation (providing hook for punitive damages) but may be able to get presumed damages because the issue is the right to vote 
2. NOTE: Bell case; preventative injunction;  the court could issue an additional injunction to prevent future race discrimination; police at the polls to prevent race discrimination in the next election   
v. What are the requirements to obtain an injunction? Because an injunction is an equitable remedy must show; 
1. (1) irreparable injury;  the plaintiff must prove that there is no adequate remedy at law; are damages as complete, adequate and efficacious as an injunction 
a. Example; Pardee; 
i. Rule under Pardee; when are damages an adequate remedy; Compensation in damages is adequate in all those instances in which the property destroyed or injured may be substantially replaced with the money recovered for its value  
ii. Applied to Pardee: In Pardee, the plaintiff wanted an injunction to bar the defendant from cutting down trees on the plaintiff’s property. The lower court refused to issue the injunction because it determined that money damages would properly compensate the plaintiff. The SC of Virginia determined that damages were not an adequate remedy because timber cut down and converted into logs is just not the same thing as standing timber and  money damages are inadequate to reconvert cut logs into standing, growing trees; (1) money damages cant restore the forest or prevent its destruction; (2) cutting the trees turns the timber from real property into personal property (logs)   
1. NOTE: un-availability of a market may create basis for no adequate remedy at law: if a thing has a peculiar value (such as the trees in Pardee or a family heirloom) there may not be a suitable replacement available in any market. Faced with this situation, it would make sense for the court to issue an injunction to prevent the trees from being cut down or the heirloom being destroyed or stolen, because the money damages cannot be used to purchase a suitable replacement (cant replace growing trees with growing trees; cant replace priceless heirloom) thus money damages are not substitutionary and there is no adequate remedy at law  
b. Example: Thompson case; Defendant reneged on a K to build roll call voting machines for the Virginia legislature. Defendant was the only manufacturer of such machines. Although the defendant argued that “any first class machine shop” could manufacture the machines, the court ordered specific performance, noting that if anyone should search for a replacement manufacturer it should be the defendants. The burden should not be placed on the plaintiff. So here, although cover is possible (the plaintiff can go out into the market and find another machine shop to build the machines) the court did not think damages would be as efficacious because it would burden the plaintiff with the responsibility of finding an alternative manufacturer. 
i. NOTE specific performance; some argue that if the plaintiff asked for specific performance that alone is evidence that there is no adequate remedy at law; the plaintiff is asking the court for coerced performance from a disgruntled and unwilling party who has already breached once which shows that his need for the defendant to perform must outweigh the costs and delay associated with covering (obtaining substitute goods) and later receiving compensatory damages for the breach.  
2.  (2) Propensity; the plaintiff must demonstrate that there is a realistic threat from the defendant of future harm or future injury from past harm from the defendant. The rule does not require the defendant to have already committed on violation. Rather, the propensity requirement requires the plaintiff to show that there is a substantial or realistic threat of violation   
a. Example: Humble Oil; in Humble Oil, the plaintiff was attempting to obtain a preliminary injunction to prevent the defendant from destroying any documents needed for the plaintiff’s case in the control of the defendant. However, the defendant testified that he had no intention of destroying the documents, and in fact, his attorney had offered the documents during discovery. Although the plaintiff surely would have suffered irreparable injury if the documents had been destroyed, there was no showing that the defendant was actually going to destroy the documents, therefore there was no showing of propensity.   
b. NOTE: Ripeness issue: before a plaintiff can obtain an  injunction the plaintiff must show that there is a ripe threat of injury (sometimes the threat is imminent enough or there aren’t enough fact to validate an injunction being issued)   
i. Example: City of Los Angeles v. Lyons: plaintiff was challenging a policy practice of chocking arrestees until they were unconscious. 16 people had died, and the plaintiff himself had been chocked. However the court did not grant the injunction because Lyons could not show that there was any realistic threat that he would personally be chocked again (the claim was unripe).
ii. Example: Humble Oil: Humble can also be seen as an unripe case because not facts had yet developed which would lead to the conclusion that the defendant was actually going to destroy the documents. 
c. NOTE: mootness issue: before the plaintiff can obtain an  injunction, the plaintiff must show that there is a realistic threat of a recurrent violation 
i. Example; WT Grant:  the Clayton Act prohibited interlocking corporate directorates. The defendant was on the board of three companies, all competitors, which meant that he was an interlocking director (violation of anti-trust law).  The government asked the court to issue an injunction to prevent the defendant, and his company, Lehman Brothers, from violating the Clayton Act in the future. Soon after the government asked for the injunction the defendant resigned from his board position. The issue was whether the defendant’s resignation made the issue moot 
ii. NOTE: WT Grant; test for mootness ; there must be some cognizable danger of recurrent violation: something more than the mere possibility of a recurrent violation. 
1. (1) look to the bona fide expressed intent to comply: this is a credibility determination; does the judge believe the defendant when he says he isn’t going to commit any future violations 
2. (2) the effectiveness of the discontinuance: what steps did the defendant take to keep the past violation from occurring again 
3. (3) look at the character of the past violations: was the past violation the result of conscious wrongdoing or an innocent mistake  
3. (3) other strong policy reasons: sometimes, other strong policy reasons exist for denying the plaintiff the right to an injunction 
a. (1) Hardship to the defendant outweighs benefit to the plaintiff; 
i. NOTE: Boomer; Undue Hardship standard: the hardship to the defendant must be much greater than the benefit the plaintiff will receive via the injunction. In Boomer, no injunction issued because the defendant had already spent 45 million in the cement plant and was employing 300 employees. So even though the plaintiffs were having dust poured on their homes (irreparable injury because no adequate remedy at law; how do you compensate them; they don’t want to move out of their homes) no injunction issued.  
ii. Example: Van Wagner; plaintiff entered into contract with defendant to lease advertising space on the side of defendant’s building, which plaintiff then subleased. Defendant breached the contract by selling the building, which was going to be torn down by the new owner for a development of the entire block. The plaintiff wanted specific performance of the contract with the defendant, which would have delayed the ability of the new owner to pursue his redevelopment plan. 
1. Why was specific performance warranted: The court refused to award specific performance even though; (1) propensity is not a question because the building is going to be knocked down; (2) irreparable injury is clear here; how can we measure damages for the loss of the advertising space (it was unique advertising space on the side of a building next to a tunnel which was jammed with traffic all day long); when proof of actual damages if difficult that alone is evidence that there is no adequate remedy at law 
2. Why wasn’t specific performance granted: the court felt that the hardship to the defendant (in not being able to carry out the redevelopment plan) was so much greater than the benefit the plaintiff would receive from being able to retain the advertising space for the duration of the lease. 
iii. CONTRA Example: Ariola; no balancing the equities when the defendant is an intentional wrongdoer the defendant’s built a second story on their house which encroached on the plaintiff’s property; Additionally, the defendant removed plaintiff’s rain gutters which encroached defendant’s property (although the court held they acquired an easement by adverse possession) and installed new gutters which resulted in water damage to the plaintiff’s property. Under Boomer/Van Wagner it seems that the court should not issue an injunction forcing the defendant to remove the encroachment because the cost to the defendant (removing the second story and foundation) is much greater than the benefit to the plaintiff (can be compensated for the loss of their property) BUT the court chose to issue the injunction and not take into consideration the hardship on the defendant (rip out the entire encroachment. WHY? the defendant kept on building even though notice of trespass so court is not going to take into consideration undue hardship. 
1. NOTE: takeaway from Ariola: because the court is sitting in equity the behavior of the parties could tip the scales (here the defendant was an intentional wrongdoer; intentional trespass and came into court with unclean hands, so the court would not consider the hardship to the defendant. 
b. (2) Hardship on the court outweighs the benefit of the injunction to the plaintiff 
i. Example: Co-op Insurance: defendant and plaintiff entered into a 35 year lease for defendant to rent space from defendant to use as grocery store. The store proved to be unprofitable and the defendant closed the store during the lease period, breaching the lease. The plaintiff asked for specific performance of the contract; there was no adequate remedy at law, because although the plaintiff might be able to find an alternative tenant, the defendant was the most attractive tenant in the center, and attracted customers (how to prove damages with reasonable certainty). However, the court chose to award damages rather than specific performance; the burden on the court; continued supervision of the defendant; they could order the defendant to stay open but they could not order the defendant to run the store properly to continue attracting customers which is the benefit of having them there
1. NOTE: problem with Co-op Insurance: although the court chose not to award specific performance how is the court going to value the plaintiff’s injury; there are general damages for the breach of the lease (the plaintiff will have to mitigate and find another tenant); there may be consequential damages; lost profits of others stores, and other tenants leaving the center; how do you prove that is attributable to the defendant (have to prove damages with reasonable certainty); can the plaintiff really be placed in the rightful position?      
c. (3) Constitutional Concerns and Injunctions 
i. Example: Willing case; 1st amendment/right to jury trial; plaintiff wanted an injunction to stop the defendant from marching in front of his business, ringing a cow bell, wearing a sign that made defamatory statements. There was clearly propensity (she was marching) and irreparable injury; (1) the defendant was indigent so there was no possibility of compensatory damages therefore no adequate remedy at law; and (2) how to prove damages for damage to reputation (presumed damages???) However, the court would not issued the injunction because of constitutional concerns; (1) the concern over the 1st amendment’s protection of free speech; prior restraints on speech are unconstitutional; (2) the right to a jury trial; plaintiff would be denied the normally accorded right of the jury determining the issue of the truth or falsity of the her speech (note; this is always an issue with an injunction because equity courts do not sit with juries, and questions of fact determinations are made by a judge.)
1. NOTE: Willing case; multiplicity of suits issue; in Willing the court noted that traditionally a legal remedy is inadequate if the legal remedy would require a multiplicity of suits; it was not unreasonable to assume in the Willing case, based on the plaintiff’s unshakeable belief that the plaintiffs’ defrauded her, that unless restrained she would continue here defamatory demonstrations. Without an injunction, every time the plaintiffs are defamed by the defendant, they would need to come to court to get compensatory damages. It is especially possible where the first damage award could not deter the defendant because the defendant is indigent. An injunction stops the multiplicity of suits issue because it is enforced via the court’s contempt power. 
ii. Personal Service Contracts and Involuntary Servitude: courts have historically refused to order an individual to perform a contract for personal service (no specific performance of a personal service contract) 
1. Example: ABC v. Wolf case; 13th amendment; slavery; defendant breached his employment agreement by negotiating a new agreement with CBS prior to the end of his agreement with ABC (he was a TV sportscaster). ABC wanted an injunction to keep the plaintiff from working for CBS and specific performance of the right of first refusal within the employment agreement which gave ABC 90 days after March 4th to match any competing offer made to the defendant. The court refused to grant the injunction on the basis of the 13th amendment; forcing someone to perform a personal service contract looks a lot like slavery. 
a. NOTE: ABC: why would an injunction issue: there is propensity because the defendant has breached the contract and is going to work for CBS; there may be irreparable injury because how to quantify damages; if ABC loses viewers how do you quantify that in damages( if actual damages cant be proven with reasonable certainty then that is a reason for believing there is no adequate remedy at law.)    
vi. What are the EBAY requirements to obtain an injunction 
1. (1) irreparable injury: plaintiff has suffered irreparable injury 
2. (2) damages are inadequate: is this different that requiring the plaintiff to have suffered irreparable injury 
3. (3) balance hardships: considering the balance of the hardships between the plaintiff and the defendant, a remedy in equity is warranted; normally this is not done in the case of permanent injunction; only done in the case of a preliminary injunction or TRO because the court is making a decision on whether to grant equitable or injunctive relief without being able to consider all the evidence 
a. NOTE: Boomer/Van Wagener/Ariola: under these cases the hardship to the defendant is considered when deciding whether to issue the injunction, but as a policy concern. Moreover, the hardship to the defendant has to be disproportionate, or substantially outweigh the benefit of the injunction to the defendant. Finally, if the defendant was an intentional wrongdoer, the court is unlikely to consider the hardship to the defendant.  
4. (4) public interest: the public interest cannot be disserved by granting the injunction to the plaintiff; under the traditional test, the defendant had the burden of proving some other policy reason why the injunction should not issued. Under the EBAY rule, the plaintiff now must prove that public policy would not be disserved.  
vii. Scope of the Injunction: question here is how broad the injunction should be
1. GENERAL RULE: propensity the general rule is that the scope of the injunction cannot exceed the likely scope of the future violations (propensity), therefore, the injunction is generally going to be limited to the scope of the past violation. 
a. Example: Marshall;  in Marshall the court ordered a nationwide injunction against future violations of the Age Discrimination in Employment Act  against the retailer even though there was only evidence of age discrimination in one store, by one store manager.  Although an injunction against future violations as to the particular store manager was appropriate (past age discrimination shows propensity to discriminate based upon age in the future) a nationwide injunction was only appropriate if there was evidence of a company-wide policy or practice of age discrimination (this would be evidence of a nationwide propensity to violate the Act).   
2. GENERAL RULE; scope of the injunction is tied to the rightful position: An injunction can only enjoin behavior which is similar and related to the past behavior or the past violation by the defendant (the injunction cannot provide greater than the rightful position to the plaintiff).   
a. What is the Winston Rule? The scope of the injunction should be limited to placing the plaintiff in the rightful position. At the Supreme Court level, the Winston rule has won out, and the scope of the injunction generally needs to be tied to the rightful position 
i. Example; Winston case; in Winston, the plaintiff asked for a perpetual injunction (an injunction lasting forever) that would keep the defendant from ever marketing a tape recorded the defendant created using the plaintiff’s trade secret. The court held that such an injunction would place plaintiff in greater than the rightful position because once the plaintiff began selling the tape recorded it would no longer be a trade secret, and from that moment the defendant would be able to reverse engineer the tape recorder to create their own version. Thus, the court limited the scope of the injunction to the amount of time it would take a competitor of the plaintiff to reverse engineer the tape recorder and create their own version for sale (reasonable approximation of the rightful position; impossible to know how long the defendant should be enjoined but it took the plaintiff 14 months to build the tape recorder, so 2 years seems reasonable). 
3. Injunctions and free-wheeling equitable discretion: the idea is that a court sitting in equity has the power to do more than place the plaintiff in the rightful position   
a. Example; Bailey case; case involved a trust. Although the bond holders invested the majority of the money, the shareholders with the minority interest had the ability to control the trust. The control group (the shareholders) engaged in fraud and self dealing and a receiver was appointed to the trust. The control group (the stockholders) was bought out by another group, the trust became solvent, and there was no continuing fraud or self dealing. However, the court subsequently ordered liquidation of the trust; problem is that there was no continuing harm to the bond holders, so it seems liquidation would put them in better than the rightful position. The court did not care, It held that once a court assumed jurisdiction (had jurisdiction to appoint the receiver when the control group was engaged in fraud and self dealing) a court sitting in equity has the power to continue supervision until the court is satisfied that equity has been done.  Looking at the investment, even though insolvent, the court felt that there was no fair or feasible plan of reorganization that would change the questionable nature of the investment, and therefore it would have been inequitable not to dissolve the trust.  
4. NOTE: prophylactic injunctions; beyond the rightful position; the idea is that the court can issue an injunction beyond the rightful position on the basis that the injunction is necessary to protect the rightful position. Because the Supreme Court has adopted the rightful position Winston Rule, argue that a broader injunction is necessary to protect the rightful position in order to obtain an injunction closer to the rejected free-wheeling equitable discretion standard. However, this is also the problem with prophylactic injunctions; how do you know when the court is really attempting to protect the rightful position rather than exercising free-wheeling equitable discretion  
5. Structural Injunctions
a. What is a structural injunction? A structural injunction is a series of preventative and/or reparative injunctions in public interest litigation aimed at restructuring an institution that has been systematically violating the law or whose very structure is unlawful 
b. BOTTOM LINE: Bunch of smaller injunctions aimed at restructuring institutions that have been violating the law or whose very structure is unlawful 
c. What is the issue with structural injunctions? Scope of the injunction; should the injunction be tied to the rightful position, so that when the court is in doubt, it under-remediates, or should the scope of the injunction be tied to free-wheeling equitable discretion, allowing the court to ensure that equity is served; when in doubt over-remediate. In recent years, the Supreme Court has tied the scope of the structural injunctions to the rightful position standard (Winston Rule). 
d. SCHOOL SEGREGATION CASES: the Supreme Court has adopted the rightful position standard. This means that if the violation is intra-district (meaning the de jure unconstitutional segregation was only practiced within  the single school district) an inter-district remedy necessary because of white  flight (de facto segregation) to achieve actual integration, goes beyond the rightful position. 
i. Example: Swann; free-wheeling equitable discretion In Swann, the Supreme Court ordered desegregation relief which went beyond the rightful position because it remedied not only the constitutional violation; the long history of de jure segregation when the Charlotte school district maintained two separate schools systems, on for blacks and one for white, but because it also remedied de facto segregation; segregation that results from non-constitutional violations, such as the choice of living in suburban rather than urban neighborhoods. 
1. NOTE: why is Swann beyond the rightful position? The rightful position is integrated schools. However, even if the schools were integrated, white flight could have occurred, and white students would go to suburban schools whereas black students would go to urban schools, so as a result of constitutional de facto segregation, the whites and the blacks end up in segregated schools. So forced bussing (bussing black kids to schools in white neighborhoods and visa versa) leaves the plaintiff in better than the rightful position  
ii. Example: Milliken 1 case; Winston Rule; because the district court determined that integration of Detroit schools was impossible (because the population of Detroit was heavily black= de facto segregation) the court ordered a desegregation plan that included but the Detroit school district and the surrounding predominantly white suburban school districts, which would result in integration. The Supreme Court reversed, finding that the remedy was not tailored to the rightful position (not tailored to the scope of the wrong). A proper remedy would require desegregation as the Detroit school system (practiced unconstitutional de jure segregation), but not the surrounding suburban school districts UNLESS the plaintiffs could show that unconstitutional discrimination resulted in the suburban school districts being segregated. If de jure segregation had been practiced by the suburban school districts, via drawing attendance lines to preclude black students and bus in white students, then an inter-district remedy created by the court would meet the scope of the violation, and thus be linked to the rightful position of the plaintiffs.
iii. Example; Jenkins III; Winston Rule is the rule in practice; to remedy long practiced de jure segregation of the Kansas City Missouri School district, the district court ordered major initiatives costing more than $220 million; approved the creation of a comprehensive magnet school program to draw in white students from private schools and surrounding school districts; and subsequently approved a $540 million dollar renovation plan of the school district. The order was an example of free-wheeling equitable discretion meant to eliminate the last remaining vestiges of state imposed segregation. The Supreme Court reversed; the remedy went beyond the rightful position. The rightful position would be an integrated school system that may still result in segregation because of white flight (de facto segregation). The remedy goes too far because it indirectly achieves an inter-district remedy when the violation only involved the KSMSD; although not busing in white students, spending hundreds of millions of dollars to create a superior school system to attract white students from the suburban schools. 
e. OTHER PUBLIC INTEREST/STRUCTURAL INJUNCTION CASES
i. Hutto; prophylactic injunction protecting the rightful position: the Arkansas prison system violated the 8th amendment because the conditions within the prisons were found to be cruel and unusual punishment. After repeated failures by the prison system to improve, the conditions continued to be unconstitutional and the district court ordered limits on the number of prisoners that could be confined in a single cell, required each prisoner to have a proper bunk, changed the prisoner’s diet, and limited punitive isolation to 30 days. The issue is whether the limitation on punitive isolation went beyond the rightful position; it was not necessarily cruel and unusual punishment and therefore no necessarily unconstitutional to keep a prisoner in punitive isolation beyond 30 days. The Supreme Court upheld the district court’s order finding that the order was necessary to protect the rightful position; because the prison system had repeatedly failed to make improvements, a broader remedy was justified.          
ii. Lewis: Winston Rightful position standard; the district court ordered system-wide injunction regulating law libraries in every prison, even though the district court made only found two incidents in the whole prison system where illiterate prisoners were given inadequate assistance (under constitution prisoners must have access to library to file non-frivolous claim). The system-wide injunction was reversed; the scope of the injunctive relief must be tailored to the extent of the violation and there was no system wide violation so the injunction was refined to cover only 
iii. US v. Virgnia: VMI committed a constitutional violation by only admitting men (violation of the 14th amendment). The court ordered VMI to create a female institution equal to the men’s institution. The court held that the remedy did not place the plaintiffs in the rightful position because not only was the women’s school inferior in many aspects (professor, curriculum) but the school could not provide the advantages afforded to VMI (think of the advantages Harvard students get)   
viii. Modification of Injunctions: under FRCP 60(b) parties can make a motion to modify and injunction. In this way an injunction is treated different than other final judgments such as damages; most likely because injunctions by their nature look to the future
1. Under what circumstances will the court modify an injunction? 
a. FRCP 60(b)(5): the court has the authority to modify the injunction if applying it prospectively is no longer equitable 
2. How do you determine when application of the injunction is no longer equitable? 
a. (1) OLD RULE: Swift Standard; very difficult to modify an injunction; nothing less than a clear showing  grievous wrong  evoked by new and unforeseen circumstances justified modification of an injunction 
b. NEW RULE: Rufo Case: note in Rufo, the case involved a consent decree, but the rules applicable to modification of injunctions are also applicable to consent decree 
i. NOTE: consent decree: A consent decree is a court order crafter by the parties, which like regular injunctions are backed by the contempt power of the court; if just a regular contract (settlement agreement), the parties would have to come back to court and bring a breach of contract action for the contract terms to be enforced whereas with a consent decree the court continues to monitor the progress of the parties and can enforce the consent decree via the contempt power.
c. (2) NEW RULE: Rufo Standard; under the Rufo standard, the court does a two step analysis (much more flexible rule) 
i. (1) First determine  if modification is permitted: Rufo provides 5 examples where modification would be permitted; 
1. (1) changed factual conditions: where changed factual conditions make compliance substantially more onerous;
a. Applied to RUFO: the district court had ordered single cells. However the prison population had so increased the double bunking was required (this was controversial at the time because it was unclear whether double bunking was constitutional); the explosion in the prison population made complying with order (single cells only) impossible  
2. (2) Unforeseen obstacles: where the decree proves unworkable because of unforeseen (unforeseen not unforeseeable) obstacles. This is subjective foreseeability (what was actually known at the time) versus objective foreseeability (what should have been know)  
a. Applied to RUFO: an explosion in the prison population was objectively foreseeable, but the sheriff did not know that the prison population was going to increase this much  
3. (3) Public interest: enforcement of the decree detrimental to the public interest
a. Applied to RUFO: if double bunking were not permitted, then the inmates would end up on the streets (danger to the population) 
4. (4) Change in law: modification warranted by change in the then applicable statutory or decisional law which makes legal what the decree was designed to prevent 
a. Applied to RUFO: supreme court decision declared double bunking constitutional 
b. If the change in law makes what was prohibited legal then that would warrant modification of the injunction. HOWEVER, no modification is warranted if the party relies on events which were anticipated at the time the consent decree was entered into (at the time the parties entered into their consent decree the Bell case was pending before the Supreme Court, which subsequently deemed double bunking constitutional)   
5. (5) Mistake of law: modification warranted if the parties based understanding on misunderstanding of governing law 
ii.  (2) if permitted, figure out how to properly modify the injunction; this question goes to what the injunction should look like;  
1. (1) Substantially tailored: Must be substantially tailored to the changed circumstance; AND  
2. (2) cant violate the constitution; Modification cant violate the constitution; AND  
3. (3) Constitutional floor not required: the constitutional minimum should not be imposed unless that is part of the agreement between the parties; AND 
4. (4) Deference to public authorities: deference should be given to public authorities regarding how to remedy the problem if they are involved (aren’t we referring to the wrongdoer; usually the wrongdoer is the government or some aspect of the government) 
3. NOTE: PRISON LITIGATION REFROM ACT: Under the PRLA defendant is entitled to the termination of any consent decree which results in the prisoners getting more than the constitutional floor (more than the minimum the constitution requires). Moreover; (1) the court is not entitled to approve a consent decree which provides more than the constitutional floor; and (2) it applies to consent decrees retroactively. The only way for the prisoner plaintiffs to get more than the constitutional floor is to enter into a private settlement agreement which is not backed by the contempt power of the court (if the prison does not uphold their end of the bargain the plaintiffs would need to bring breach of contract action).  NOTE: only applies to prisons; in other situations judges can still approve consent decrees which provide more than the constitutional floor. 
ix. The rights of third parties: two issues arise as to third parties; 
1. (1) To what extent can a court’s orders affect third parties? 
a. NO DIRECT ORDER: substantial burden on third parties okay: if there is no direct order, courts can burden third parties significantly, short of restructuring   
i. Example: Hills case; courts order is to HUD, not the indirectly burdened localities; in Hills, to resolve unconstitutional race segregation practiced by the Chicago Housing Authority (which HUD funded), the appeals court ordered the US department of Housing and Urban Development (HUD) to take remedial action outside of the city limits of Chicago: HUD would specifically assist locally authorized low income housing projects, allowing poor Chicago residents to live in the Chicago  suburbs, resulting in desegregated neighborhoods. As a result of the court’s order, the localities (the suburbs) were going to face a large burden because of the influx of new poor residents who were likely going to require significant social services. However the court upheld the substantial burden on the localities because; (1) the order was to HUD and not the localities (INDIRECT); and (2) the localities still had the ability to comment on specific assistance proposals, reject proposals that are inconsistent their approved assisted-housing plans, and could still require zoning and other land use restrictions be adhered to (no RESTUCTURING)   
1. NOTE: how do you make Hills consistent with Jenkins III?  In Hills, the court is ordering a remedy outside of Chicago, the area where the impermissible race segregation was practiced (this seems similar an inter-district remedy where the violation is intra-district). However, It could be argued that because HUD has the ability and the jurisdiction to act outside of Chicago, the remedy is tailored to the violation (not beyond the rightful position).  
2. (2) To what extent can the court order third parties to do something?  
a. DIRECT ORDER: minor and ancillary: direct orders against third parties who are not adjudicated as wrongdoers can only be minor and ancillary. So, if the court requires the assistance of third parties to effectuate an order, the direct order upon the third party cannot be more than minor and ancillary.  
i. Example: General Building Contractors Associations: In general building associations, the Supreme Court reversed the lower court’s order which required employers to pay for part of the remedy to the plaintiffs (racially discriminated against by the UNION’s apprenticeship program), provide job training to the plaintiffs, and provide quarterly reports to the court providing racial statistics to determine if the UNION was complying with the order. 
(8) CHOOSING REMEDIES: substitutionary or specific relief 
a. (1) REPLEVEN: repleven is specific legal relief for the return of personal property. Although it looks more like an injunction (specific relief; ordering the defendant to do something) than compensatory damages (not substitutionary relief; you get the personal property back) it does not require proof of irreparable injury because it is a suit in law not equity. 
i. Example: Brook case; defendant borrowed $8K from the plaintiff, securing the note with personal property worth $2.5K. the plaintiff brought an action for repleven, demanding delivery of the personal property which the plaintiff had used to secure the note. The defendant wanted to keep the personal property and pay the plaintiff $2.5K, the value of the personal property. The court ordered the defendant to deliver the personal property 
ii. NOTE: takeaways from Brook 
1. (1) irreparable injury; there is no discussion of whether there is an adequate remedy at law (obviously there was because the defendant was willing to pay the plaintiff the value of the personal property) because this is an cause of action in law not equity
2. (2) which is better repleven or injunction: although repleven does not require proof if irreparable injury, an injunction is enforceable through the court’s contempt power, so although it easier from the plaintiff to get a judgment under repleven (return of his personal property) it may be more difficult for the plaintiff to enforce the judgment; what good is a remedy if it can’t be enforced. Note, repleven is not enforceable via the court’s contempt power because the law courts did not have the contempt power prior to the merger of the law and equity courts.  
b. (2) ECONOMIC ANALYSIS OF SPECIFIC VERSUS SUBSTITUTIONARY RELIEF
i. (1) Doctrine: as already discussed, courts will grant an injunction rather than award damages when damages would not be as efficacious, adequate and complete (irreparable injury, propensity and not other competing policy concerns) 
ii. (2) Economists Approach; economists take a different approach; factors should be considered when deciding between awarding damages and issuing an injunction 
1. Efficiency: Kaldor Hicks Efficiency; the rule that creates the greatest overall social wealth 
2. Transaction costs; the costs of bargaining, including the costs of obtaining information and acting strategically 
a. Coase Theorem: in the absence of transaction costs, the parties will bargain to an efficient result regardless of the underlying legal rule. 
b. Calebresi and Melamed: transaction costs do exist so; 
i. Low transaction costs= injunction; If low transaction costs, then the parties will bargain to an efficient result, and the court should issue and injunction 
ii. High transaction costs= damages: If high transaction costs, the parties are unlikely to bargain to an efficient result (because of the cost of bargaining) so it is better for the court to award damages. 
3. BOTTOM LINE OF ECONOMIC APPROACH: the economists don’t focus on whether there is an adequate remedy at law in determining whether an injunction should issue or damages should be awarded, rather the economists look to reaching the most efficient result; essentially looking to whether the transactions costs are high or low 
iii. (3) Critiques of Economic Analysis:
1. Transaction costs are usually high, so injunction will not lead to efficient result
a. Information and bargaining costs are usually high 
i. High bargaining costs: problem of bilateral monopoly: the economists believe that when there are fewer parties transactions costs will be low, and parties will bargain to the efficient result, whereas where the parties are greater in number, transaction costs increase, and parties are unlikely to bargain to the efficient result. This ignores the bilateral monopoly issue; a bilateral monopoly exists when the parties have no alternatives and they are forced to deal with each other. Although economists believe that a lower number of parties will lead to lower transaction costs, if there is a bilateral monopoly, the parties are unlikely to negotiate to an efficient result (a premium will be wanted, especially if one party has an injunction) 
ii. Farnsworth article; winners in nuisance cases were unwilling to place a price on the injunction they won (the freedom to be free from the nuisance or the freedom to control the use of their own property) whereas the losers were unwilling to bribe the winners. The acrimony from the litigation itself inhibited bargaining. So even when there are only a few parties, they are unlikely to reach the most efficient result.  
2. Corrective justice issue: Denying the injunction in situations of high transaction costs is unfair from a corrective justice perspective, which the economic analysis ignores.
3. Rationality problem: can we expect people to act as though they are rational economic actors?
a. People are unlikely, especially in the course of litigation to act rationally. 
(9) PRELIMINARY INJUNCTIONS and TRO’s 
a. Preliminary injunctions 
i. How is a preliminary injunction different from a permanent injunction? Preliminary injunctions give relief prior to final judgment on the merits, whereas the permanent injunction is part of the court’s final judgment on the merits.   
ii. NOTE: procedure of preliminary injunction: the process, by which a preliminary injunction is issued, is a mini trial. A preliminary injunction is also appealable.       
iii. When will a preliminary injunction issue? Standard 4 part test;  
1. NOTE: What showing of the four factors is required? The question arises whether the moving party has to show all four elements for the preliminary injunction to issue. The court usually involves itself in a balancing test; the greater the likelihood of success on the merits, the less of a showing or irreparable injury is required. If the possibility of irreparable injury is high, the lesser showing of success on the merits will be required.
iv. The doctrine; the four 4 factor test 
(1) Likelihood of success on the merits; why is the judge looking at the likelihood of plaintiff’s success on the merits. A preliminary injunction issues before there is any trial on the merits and the judge is only able to take a sneak peak at the merits. In such a case the judge is especially concerned about the risk of error, and therefore, will evaluate the evidence before him to determine if the plaintiff is likely to succeed in their case. If not, then no preliminary injunction should issue. Likelihood of success on the merits includes the question of propensity. WHY; consider Humble Oil, where the court refused to grant a preliminary injunction because the plaintiff could not prove propensity; could not show that the defendant was actually going to destroy the documents so no likelihood of success on the merits. 
a. Example: LA Memorial Coliseum; if the NFL had no intention to bar the raiders from moving to Los Angeles then there would be a low likelihood of success on the merits because of a lack of propensity. However, after the preliminary injunction issued by the lower court was stayed, the NFL owners voted to prohibit the move= propensity   
2. (2) Irreparable harm will result to the plaintiff if the injunction is not issued: here the court is considering the irreparable injury to the plaintiff; the question is different than in the context of the permanent injunction. With a preliminary injunction the court is looking at a finite period of time; something is going to happen before there can be a trial on the merits and final judgment (where a permanent injunction would issue) which is going to cause irreparable injury to the plaintiff. Usually in the case of a preliminary injunction it is not sufficient to argue that damages are not as efficacious, adequate and complete, because the injunction is being issued prior to a trial on the merits, and inherent is a risk of error  
a. Example: LA Memorial Coliseum v. NFL; inadequacy of damages not enough  the LA Coliseum and the Raiders wanted to get a preliminary injunction to keep the NFL from using one of its bylaws to block the move of the Raider from Oakland to Los Angeles. The 9th circuit reversed the decision of the trial court to issue the preliminary injunction because there was no showing of irreparable harm. At most the Raiders and the Coliseum were able to show that if the NFL bared the move there would be tremendous lost revenues. Lost revenues, however are not considered irreparable injury because they can easily be compensated via substitutionary relief.  
3. (3) balance of the hardships favors plaintiff: here the court is considering the irreparable injury that will result to the defendant if the preliminary injunction is issued. This is different than balancing the hardships when it comes to permanent injunctions, which requires the defendant to show that their hardship substantially outweighs the benefit of the injunction being issued to the plaintiff. Because the defendant has not yet been adjudicated a wrongdoer at the preliminary injunction stage, the court will much more carefully balance the hardships to each side.   
a.  Example: LA memorial Coliseum: if the Raiders were allowed to move the NFL would have needed to realign teams and divisions in disregard of their business judgment and may have suffered a huge loss of goodwill resulting from the departure of the Raiders from a city whose fans have consistently supported the team. 
4. (4) public interest (in certain cases) 
a. Example; Lakeshore case: the plaintiffs wanted a preliminary injunction to requiring the defendant to remove his pet bear because it violated the restrictive covenants of the subdivision. The trial court judge issued the preliminary injunction, and the defendant appealed (interlocutory appeal= appeal prior to final judgment). Although the other 3 elements easily met; (1) bear not a household pet so violating the restriction= likelihood of success; (2) irreparable injury; common sense tells you the bear could maul a child (damages wouldn’t be as good because you would want to prevent the injury rather than have money and a disabled child); (3) balance of hardships; although you are forcing the owner to remove a pet he loves, there is a high risk that the bear could kill someone; (4) public interest; strong public interest in keeping dangerous wild animals out of residential neighborhoods    
v. Economic theory of preliminary Injunction: economists take a different view of when an injunction should issue 
1. economic analysis of preliminary injunction; P x Hp > (1 – P) x Hd
a. P= probability plaintiff will succeed at trial ; 
b. Hp= harm to the plaintiff if the preliminary injunction is erroneously denied 
c. (1-P)= probability defendant will ultimately succeed at trial 
d. Hd= harm to the defendant if interim injunctive relief is erroneously granted 
2. NOTE: economic analysis in terms of Bush v. Gore (Posner Argument) 
a. Although Posner agreed that the harm to Gore in granting the stay of the recount in Florida (Florida Supreme Court ordered recount of all under-voted ballots in Florida, which was later stayed by the Supreme Court) was much greater than the harm to Bush if the Supreme Court had rejected the stay; the decision to stay the recount effectively ended the presidential election for Gore because the time to certify the Florida electoral votes was fast approaching. However, the court was right to grant the stay because the probability of Gore’s success was zero (zero times anything is 0)  
b. Applying formula = 0*harm to Gore=0 so it cant be greater than (1-0)=1*harm to Bush 
vi. Stays: A stay is an order by an appellate court suspending the implementation of a lower court order of judgment. The standards for granting a stay are very similar to the standards for granting a preliminary injunction because the stay too is a preliminary order in effect only until the higher court decides the merits of the appeal. Because the appellate court has not yet had a hearing on the merits, the same risk of error exists with stays as does with preliminary injunctions.   
vii. NOTE: stay versus preliminary injunction: a stay preserves the status quo from the time of judgment by the trial court, until the time the appeals court has an opportunity to have a hearing on the merits and make its final judgment. On the other hand, a preliminary injunction preserves the status quo from the time before trial on the merits, until there has been a trial on the merits and the trial court comes to a final judgment (either granting or not granting a permanent injunction).   
1. Example; Stay of Money Judgments in California; a stay of a money judgment in CA requires an appeal bond of 2.5 times the damage award (the money judgment). If the judgment debtor posts the bond, then the judgment creditor cannot collect the money judgment until after the appeal. If the judgment debtor does not post the bond, then the judgment creditor can collect (from the judgment debtor’s assets) and if there is a reversal, the judgment debtor will need to sue the judgment creditor to get the money back. 
2. Example: Supreme Court test for granting a stay: four part test which is similar to the test for granting a preliminary injunction, because it considers; (1) irreparable harm; (2) likelihood of success on the merits; and (3) balances the hardships  
a. (1) Reasonable opportunity that 4 justices will grant cert
i. In order to take a case 4 justices have to vote in favor of granting certiorari 
b. (2) Fair prospect  that the SC will conclude the decision below is erroneous 
i. Looks like likelihood of success on the merits 
c. (3) irreparable harm likely to result from the denial of the stay 
i. Irreparable harm
d. (4) balance of the equities; look at the harm to both parties as well as the public interest 
i. Balancing of the hardships 
ii. Public interest consideration 
viii. Injunction Bonds: aside from balancing the hardships of each party, another the way the court deals with the risk of error associated with issuing a preliminary injunction, is the injunction bond. The injunction bond shifts some of the risk of the court erroneously issuing a preliminary injunction from the defendant to the plaintiff by requiring the plaintiff to post a bond to compensate the defendant for the erroneously issued preliminary injunction.  
1. FRCP 65(c): Under FRCP 65(c), no restraining order or preliminary injunction shall issue except upon the giving of security by the applicant, in such sum as the court deems proper, for the payment of such costs and damages as may be incurred or suffered by any party who is found to have been wrongfully enjoined or restrained.    
a. NOTE: waiving the bond requirement: Because FRCP grants discretion to the court to make the amount of the bond “such sum as the court deems proper” the court could effectively waive the bond requirement by requiring a bond of $0 (common in public interest cases to waive the bond requirement; don’t want to bond requirement to keep the plaintiff out of court) 
2. RULE FOR INJUNCTION BONDS: COYNE DELANEY: the defendant’s damages are limited to the amount of the injunction bond (limited to damages the defendant proves UP TO THE AMOUNT OF THE BOND). The only thing the defendant can do if they believe the amount of the bond is too low, is to appeal the amount of the bond prior to the final judgment.  
a. NOTE: bond requirement caps damages: some courts may waive the bond requirement but require the plaintiff to pay all damages the defendant incurs as a result of the erroneously issued preliminary injunction. In this case, the bond requirement helps the plaintiff because it places a cap on the defendant’s damages.
b. Temporary Restraining Orders (TRO) 
i. Standard for issuing a TRO: essentially the standard for issuing a TRO is the same as the standard for issuing a preliminary injunction, but the showing required by the plaintiff is less because of the exigent circumstances and the limited duration of the TRO.
ii. TRO versus preliminary injunction: 
1. Not appealable: Unlike a preliminary injunction, a TRO is not appealable. The best option for the defendant is to make a motion to have the TRO dissolved at the district court. If the motion is denied, the defendant can then appeal the denial of the motion. The motion can be appealed whereas the TRO cannot  
2. Notice: unlike a preliminary injunction a TRO can be issued without notice to the adverse party under Rule 65(b)(1) 
a. RULE 65(b): A TRO can be issued without notice IF 
i. (1) Irreparable Harm before adverse part can be head in opposition; facts via affidavit or certified complaint clearly show that immediate or irreparable injury, loss or damage will result to the moving party before the adverse party can be heard in opposition 
ii. (2) reasonable attempts at notice must be made: the moving party’s attorney must certify in writing any efforts made to give notice and reasons why notice should not be required. 
1. NOTE: Carroll Anne Case; town wanted a TRO to keep a group from holding a hate rally. The TRO hearing was held ex parte and no attempt at notice to the adverse party (the group) was made prior to the TRO hearing. The issue in the case was the failure of the moving party to attempt to give notice of the hearing to the adverse party. The Supreme Court held that you must attempt to give notice prior to the TRO hearing. If you don’t give notice then, you have to provide a good reason for not giving notice; (1) the adverse party could not be found; (2) if forced to give notice prior to the TRO being issued the irreparable harm would be suffered   
iii. (3) 10 days: TRO without notice cannot exceed 10 days with the possibility of a 10 day renewal for a maximum of 20 days 
iii. TRO with notice lasting more than 10 days: Rule 65(b) only places a limit on how long a TRO without notice can last ; 10 days with maximum 10 days renewal period. The question arises as to how long a TRO with notice can last. Different courts take different approaches. Under Sampson, a TRO with notice lasting longer than 10 days (really 20 days with 10 day max extension) becomes a preliminary injunction (which means that the TRO is then appealable like a preliminary injunction. Granny Goose on the other hand, held that a TRO with notice lasting longer than 10 days (really be 20 days with 10 day max extension) expires and is dissolved.    
1. NOTE: what do you tell your client faced with  a TRO granted with notice lasting longer than 10 days? 
a. (1) comply with the TRO 
b. (2) based on Granny Goose ignore the TRO because it no longer exists and you cannot be held in contempt of an expired order 
c. (3) under Sampson, appeal the TRO because it has become a preliminary injunction 
d. (4) move to dissolve the TRO, and then appeal the denial of the motion to dissolve 
(10) DECLARATORY REMEDIES: 
a. (1) Declaratory Judgment 
i. What is a declaratory judgment? It is a declaration by the court of the rights and other legal relations of the parties. At common law, courts had not power to make declaratory judgments. Today, the federal courts have the power to make declaratory judgments by federal statute, whereas state courts get the power to make declaratory judgments via the Uniform Declaratory Judgment Act adopted by the state  
ii. Injunction versus declaratory judgment: 
1. Coercive in nature: like an injunction, a declaratory judgment is implicitly coercive; although a declaratory judgment is not backed by the contempt power of the court, like an injunction, once the court makes a declaration of the parties’ rights, if those rights are subsequently violated, the court will be very willing to issue an injunction should it become necessary. Aware of this, most parties obey declaratory judgments as if they are coercive. 
2. Irreparable Injury: unlike injunctions, there is no requirement that plaintiff prove irreparable injury to receive a declaratory judgment. 
3. Ripeness issue: like injunctions, declaratory judgments are sought prior to there being any injury to the plaintiff. In the injunction context this is dealt with by requiring propensity. As to declaratory judgments, courts impose a ripeness requirement. If a court holds a case is unripe, it will not consider a claim for declaratory relief. 
a. Example: Wallace: the plaintiff sought a declaration from the court that the gas storage tax imposed by the state of Tennessee was unconstitutional. The court first tackled the ripeness issue; in order for the court to make a declaratory judgment it must be confronted with an actual case or controversy.  There was an actual case or controversy in Wallace, because the state of Tennessee had demanded the Railway to pay the gasoline storage tax and the railway intended not to pay the tax.  NOTE: if no demand had been made to pay the tax, and the tax was simply on the books in Tennessee the court would not be able to make a declaratory judgment because no ripe controversy (in this way very similar to propensity) 
b. Example: Cardinal Chemical: in Cardinal the federal circuit had a per se rule that once it was determined that there was no patent infringement, the issue of the patent’s validity was per se moot. However the Supreme Court said the issue of the patent’s validity was not moot because there is still a CONTROVERSY between the parties as to whether the patent is actually valid.  
iii. What do declaratory judgments do 
1. (1) declaratory judgments reduce uncertainty: declaratory judgments can be used to eliminate frivolous threats of litigation  
a. Example: Cardinal Chemical; Morton Chemical sued Cardinal for patent infringement related to the use of certain chemical compounds. Cardinal denied infringing the patent and filed a counterclaim asking for a declaratory relief asking the court to declare the patent invalid. The trial court found that there was no patent infringement by Cardinal and declared Morton’s patent invalid. On appeal the federal circuit affirmed the holding on patent infringement, but vacated the declaration of the patent’s validity because of per se rule that once court determines patent has not been infringed, validity issue is moot. The Supreme Court reversed because the federal circuit’s refusal to issue a declaratory judgment prolongs the life of invalid patents , and encourages endless litigation as to the validity of the patent (issuing declaratory judgment would reduce uncertainty about the patent’s validity)  
iv. Tactical Issues with Declaratory Judgments
1. YOUNG and YOUNGER ABSTENTION for example, suppose there is a criminal law that says you cannot march down street w/o permit.  To get permit you must post $1 mil bond.  What can you do?
a. (1) comply with the law: if you comply with the law you are essentially forfeiting valuable constitutional rights; although you could later sue for damages, you would have to prove actual damages with reasonable certainty, and constitutional rights are very difficult to value; Carey= nominal damages hook for punitive damages, but only presumed damages in the case of defamation and right to vote) 
b. (2) Violate the law: Violate the law and defend criminal charges by claiming the statute is unconstitutional 
i. YOUNG DILEMNA: the young dilemma is the choice between forfeiting valuable constitutional rights by complying with the law (OPTION 1) and violating the law and risking criminalities penalties (OPTION 2)
ii. YOUNG REMEDY (OPTION 3): Go to state court and seek injunction barring enforcement of law or a declaration that law is unconstitutional. You can get a ruling on the constitutionality of the state’s law without forfeiting rights or being subjected to criminal penalties.  MOREOVER, by claiming that the law is unconstitutional, the plaintiff has the option of removing the issue to federal court (federal question); the plaintiff would not have this right if they defended on the basis that the law is unconstitutional because constitutional defense does not create federal jurisdiction. 
iii. BUT Younger Abstention: once state prosecution has begun, a federal court will not declare a statute unconstitutional nor will it issue injunctive relief; it will abstain from hearing the case  
1. NOTE: forum shopping: by requesting declaratory relief, the plaintiff is conferring jurisdiction upon the federal courts (as discussed above) if the court believes that the plaintiff is asking for the declaratory judgment specifically to gain a tactical advantage (federal rather than state court) court will deny jurisdiction
2. NOTE; forum shopping; personal injury: if defendant injures an out of state resident, defendant cannot keep the out of state resident from bringing the action in their state court by asking for declaratory relief in the defendant’s state courts; personal injury actions are brought by plaintiffs not defendants
2. Res judicata: 
a. Plaintiff only asks for declaratory relief: only issue preclusion; res judicata as to that particular issue 
b. Plaintiff asks for declaratory relief and something more such as injunction; claim preclusion; res judicata as to the entire claim made by the plaintiff 
b. OTHER DECLARATORY REMEDIES: other legal and equitable remedies that serve a declaratory purpose
i. (1) NOMINAL DAMAGES: though considered compensatory, nominal damages don’t really compensate the plaintiff. The true function of nominal damages is to declare rights, especially when the state courts did not have the right to issue declaratory judgments. A man would sue his neighbor in nominal damages for trespass to resolve an underlying dispute about the location of the boundary line between the two properties.  In Carey, for example, awarding nominal damages for a constitutional violation allows the court to decide that the school board violated Carey’s rights  (due process clause right to  a hearing) and embody that decision in a final judgment. 
ii. (2) QUIET TITLE: suit in equity to remove a cloud on title: the action removes uncertainty as to who owns the real or personal property  
1. Example: Newman; Newman owned shares of stock in Newman Company and decided to sell them to the Newman Company. Newman later claimed that the price he paid for the shares was inadequate, that he was defrauded by the Company, and wanted rescission of the agreement. He kept threatening litigation, and finally, the Company faced with persistent threat, brought an action to quiet title; to determine who the real owner of the property was and remove uncertainty; without removing the uncertainty as to who the owned the stock the company would face difficulty obtaining a loan or selling the business because the stock issue would need to be disclosed.  
iii. (3) REFROMATION: the contract remedy for reformation is declaratory in form; via reformation the court re-writes the contract to reflect the actual intentions of the parties when there is a mutual mistake (may also re-write the contract if there is a unilateral mistake and fraud by the other party). Reformation is declaratory in form because the court is declaring what the terms of the contract are. 
1. NOTE: requirements for reformation 
a. (1) writing: the mistake must be in the writing 
b. (2) mutual mistake: mutual mistake of fact as to the writing unless one of the parties is induced into the contract by fraud (then unilateral mistake is okay 
i. NOTE: reformation is not available if the mistake of fact is to the substance of the contract: if the substance of the contract is at issue, then there is no objective meeting of the minds, and there is no contract  
2. Example: Hand; in Hand an attorney and a firm entered into a contract under which the attorney would receive a certain sum of money to release any and all claims he had against the company. Hand rejected the release, and prepared a similar release for the parties to sign; it looked exactly the same and was identical in all respects to the old release but gave hand the ability to bring claims for age discrimination and breach of contract.  Although there was no mutual mistake (which is ordinarily required for the court to reform the contract) the firm’s mistake of entering into the contract was procured by fraud, and under those circumstances the court will reform the K even though only unilateral mistake. 
3. NOTE: Hand; rescission: Rescission is a contract remedy which is also declaratory in nature because the court essentially declares that there is no contract (no valid contract; the court cancels the contract). In  Hand, Hand wanted rescission of the K. Under reformation Hand got to keep the 38K offered by the firm for the release of claims but could not sue for breach of contract or age discrimination. If the contract was rescinded, hand would not have gotten the 38K but would have been able to sue for breach of contract and age discrimination because there would be no release of claims contract. 
4. NOTE: rescission and reformation: can’t get both (can’t get both cancellation of the contract (rescission) and have the contract re-written (reformation). Plaintiff may be able to request both, but under certain circumstances only rescission or reformation may be available.  
(11) RESTITUTION: the basic principal of restitution is preventing unjust enrichment  
a. Restitution generally: 
i. How is restitution different from all other remedies studied? restitution is both a substantive area of law (much like torts and contracts) in cases in which the plaintiff would have no other remedy, and as an alternative remedy for certain tort and contract breaches 
ii. How is restitution different from compensatory damages: Restitutionary remedies measure the plaintiff’s recovery by the defendant’s gains rather than the plaintiff’s losses; the critical question is whether it is better for the plaintiff to ask for the defendant’s gains, or whether it is better to be compensated by measuring the plaintiff’s losses (damages)  
iii. When is restitution unavailable? Restitution is not available to the plaintiff if: 
1. (1) no restitution when the defendant has no gain:  there must be a gain to the defendant; no gain=no restitution 
a. Restatement measuring gains to the defendant: the measure of the plaintiff’s restitutionary recovery is tied to the culpability of the defendant   
i. (1) conscious wrongdoing:  the greater the extent of the conscious wrongdoing by the defendant, the more likely the rule will measure gains in a way that helps plaintiff; if the defendant is a conscious wrongdoer then it is likely that the court will require the defendant to disgorge all gains; here restitution is going beyond the rightful position, to deter wrongful conduct and punish wrongdoers   
1. Example: Olwell: punitive measure of defendants gains for bypassing the market: plaintiff sold his interest in egg packing business, but not an egg washing machine. The plaintiff stored the egg washing machine next to the defendant’s business and without the plaintiff’s permission the defendant began using the egg washing machine and used it for three years without the plaintiff’s knowledge. When the plaintiff found out about the defendant’s use the plaintiff offered to sell the machine to the defendant but the defendant refused. The court awarded the plaintiff $1560; the amount of money the defendant had saved in labor costs ($10/week for 156 weeks). Thus based on the defendant’s intentional wrongful conduct the defendant was disgorged of the profits (the expenses saved) by his use of the machine. 
a. NOTE: Olwell: deterrence; rather than awarding the plaintiff the defendant’s gain from the use of the machine, the court could have awarded the plaintiff the value of the machine (he offered to sell it for $600 so that is a fair indication of value), but to deter the defendant’s consciously wrongful conduct  the court needed to make a larger award (if they had only awarded the plaintiff the value of the machine the defendant still gets to keep his gains and is in the same position he would have been in if had entered into a fair transaction with the plaintiff= perverse incentive to bypass the market= NO DETERENCE     
b. NOTE: QUASI CONTRACT; Another term for restitution that uses the fiction that the parties had a contract (this was the substantive action in OLWELL) 
2. Example; Vincent; no bypass of the market because of no time for voluntary transaction; in Vincent the defendant tied his boat to the plaintiff’s dock during a storm to save his boat, causing $500 of damage to the plaintiff’s dock, although his use of the plaintiff’s dock was intentional the court only awarded the plaintiff the damage to the dock rather than the defendants gain (gets to keep the boat or not make repairs so value of the boat or value of saved repairs; WHY? There was no time for the defendant to enter into a voluntary transaction with the plaintiffs; also there existed a bilateral monopoly (defendant had to use the plaintiff’s dock) so there was no market to bypass.   
ii. (2) innocent defendants: innocent defendants who unjustly enrich themselves don’t have their gains measured as harshly; if the defendant acted innocently or negligently then the plaintiff may be limited to recovering direct benefits received by the defendant); restitution in this case only serves to place the plaintiff in the rightful position ; the position the plaintiff would have been in before the plaintiff conferred the benefit on the defendant    
2. (2) no restitution when the defendant has not acted unjustly: the gain to the defendant must involve unjust conduct    
iv. When is restitution attractive to plaintiffs? 
1. (1) when the plaintiff has no other cause of action
2. (2) where the defendant’s gain exceeds the plaintiff’s loss
3. (3) where the defendant is insolvent and the plaintiff can get a preference in bankruptcy by seeking restitution of specific property that used to belong to the plaintiff 
b. SUBSTANTIVE LAW OF RESTITUTION: the focus of the substantive law of restitution is defining when the defendant’s conduct is unjust 
i. (1) benefits conferred by mistake:  claims for Restitutionary remedy often result from a mistaken payment or benefit conferred by the plaintiff to the defendant 
1. Example: Dean April’s Check: dean went to close out bank account that had $1250. When the check gave her the check for the balance of the account the check was for $125K rather than $1250 most likely because of an error made by a bank employee. If the dean had not returned the money and cashed the check for the mistaken amount, the bank would not have the ability to sue the dean for breach of contract because there was no contract between the parties. Restitution provides the substantive basis for the bank to get the money back; if the money is not returned, the dean is unjustly enriched.   
2. Example: mistaken improver: imagine someone mistakenly building a barn on your property; should you have to pay that person for the barn after it has been built? Although you may not want to pay for the barn, there is no question that building the barn has conferred a benefit, because the value of the property has increased because it now includes a barn. In this scenario, whether you have been unjustly enriched turns on knowledge; if you knew the person was mistakenly building the barn and did nothing to stop it, then you have been unjustly enriched 
ii. (2) benefits conferred on transferor with defective consent or authority: 
1. Example: Niece says to uncle, “Can you sign this, it guarantees my student loans.”  In reality, uncle is signing away White-acre.  Court will undue because uncle had defective consent—he was defrauded about what he was signing. Because this contract was entered into uncle by mistake (via the niece’s fraud) the court will undo or cancel the contract (rescission), and white-acre will be returned to uncle. If the niece had already sold white-acre, then the uncle would be able to use restitution to get the proceeds from the sale from niece (may even be able to get white-acre back if the niece’s transferee was not a good faith purchaser for value)   
iii. (3) benefits conferred intentionally in Emergencies by professionals: 
1. Professional Rescuers: if a doctor is dining at a restaurant and a person goes into cardiac arrest, the doctor is going to be able to compensated through restitution; a professional who confers benefits in an emergency is eligible for compensation through restitution (the reasonable value of their services)  
2. Officious Intermeddlers: an officious intermeddler confers a benefit upon you without a voluntary transaction; playing the violin on the street and then coming to your door and asking you for $20; no restitution.   
3. Good Samaritans: the law presumes that benefits conferred by non-professional rescuers or good Samaritans, and conferred gratuitously and therefore there is no expectation or requirement of restitution.  
iv. (4) Benefits conferred by contract: 
1. Restitution may be available where the contract is unenforceable: if a contract is void for example, because of the statute of frauds, you may still be able to recover via restitution; imagine you enter into oral agreement for the sale of white-acre and after purchasing white-acre, you then make improvements. Although the transaction is void under the SOF (real property contract must be in writing) you may assert a Restitutionary claim for the value of the improvements.     
2. Restitution may be available as an alternative measure of recovery for a breach of contract 
a. Losing contracts 
b. Opportunistic breach 
c. As a remedy for a breaching party to offset a claim for breach (Neri case) 
v. (5) Benefits obtained through tortious or otherwise wrongful conduct 
1. Trespass or conversion
2. Misappropriation of assets
3. Interference with intellectual property rights
4. Breach of fiduciary duty
5. Other wrongs (Restatement has catch-all)
c. QUASI CONTRACT: equitable restitutionary remedy; uses the fiction that the parties had a contract; although there is no contract between the parties, the court uses the fiction of an implied or quasi contract to allow the suit in restitution;
i. NOTE: refer to OLWELL CASE ABOVE 
d. ACCOUNTING FOR PROFITS: equitable restitutionary remedy: the defendant  takes the plaintiff’s property (common in trademark  cases where the defendant has infringed the plaintiff’s trademark or intellectual property) and utilized the property to make a profit; if the defendant were entitled to keep the profits he would be unjustly enriched, so the court forces the defendant to account for the profits attributable to the plaintiff’s property rather than forcing the plaintiff to prove damages (shift the burden form the defendant to the plaintiff); defendant produces his gross receipts, subtracts his expenses, and turns over his net profit  to the plaintiff 
i. Example: Maier Brewing Company; the defendant intentionally infringed the plaintiff’s trademark to the Black and White name (plaintiff owned trademark to sell whisky whereas the defendants were using the name to sell beer). There was no competition between the plaintiff and the defendant because they were in different markets so how to you prove damages; no diversion of sales; no direct completion. So rather than attempt to determine the plaintiff’s damages (which may have been possible) the court awarded the plaintiff an accounting of profits; the court forced the defendant to pay the plaintiff his net profits (the defendants gain from the sale of the beer; gross profit from the sale of the beer and deduct the defendant’s expenses  	  
1. NOTE: Maier Brewing Company; culpability: the court did not attempt to distinguish the amount of the defendant’s profits attributable to the plaintiff’s trademark (the amount of Black and White beer the defendant sold simply because of the name) and the amount of the defendant’s profit attributable to the defendant’s idea (how good black and white is compared with other beers, or how reasonably priced it is); this is called APPORTIONMENT; the court likely made no attempt at apportionment because the defendant was a CONSCIOUS WRONGDOER and therefore wanted to punish the defendant for DELIBERATELY INFRINGING the plaintiff’s trademark (another case of bypassing the market: they could have negotiated with the plaintiff for a license to use the name)  
e. CONSTRUCTIVE TRUST: equitable restitutionary remedy; 
i. GENRERALLY: a constructive trust is not a trust, it is a fiction created by the court; the law engages in the fiction that the defendant was holding the plaintiff’s property in trust, and that any transactions the defendant entered into with the plaintiff’s property were transactions defendant entered into with the intent to benefit the defendant 
ii.   What does the constructive trust do? 
1. (1) preference in bankruptcy: gives plaintiff seeking restitution a preference in bankruptcy; the plaintiff’s property is removed from the bankruptcy estate  
a. Example: Hicks: defendant lawyer swindled his plaintiff clients out of real property for worthless stock and a worthless promissory note. The IRS subsequently filed a lien on the property due to the defendant’s failure to pay his taxes. The trial court awarded damages but the plaintiffs wanted a constructive trust; What is the advantage of constructive trust: if damages had been awarded, it is unlikely that the plaintiffs would have received anything; the defendant lawyer was in bankruptcy and there is an order of priority of payment; secured creditors get paid first then unsecured creditors (the plaintiff’s would have been an unsecured tort creditor for the lawyer’s fraud; 
2.  (2) tracing defendant’s gains: allows the plaintiff to trace defendant’s gains from plaintiff’s misappropriated item into an item purchased by the defendant that has appreciated in value 
3.  (3) tracing plaintiff’s item: can trace the sale of the plaintiff’s property by the defendant to a third party and get the return of the property from the third party  
a. Distinction between bona fide purchaser for value and gratuitous donee 
i. (1) bona fide purchaser for value: if the property is transferred to a good faith purchaser for value then you can’t trace; you have to sue the defendant for money damages for the proceeds from the sale of the property to the third party BFP.   
ii. (2) gratuitous donee: if the property is transferred to a gratuitous donee then you can trace the property   
1. Example; Rogers: plaintiff and defendant got divorced and entered into a settlement whereby defendant agreed to maintain a life insurance policy for 15K for plaintiff and children. Defendant subsequently left his job (so the insurance policy terminated), got married again, and got a new job and a life insurance policy for 15K naming wife #2 as the beneficiary. defendant died and the insurance company paid the proceeds of the policy to wife #2; wife #1 asked the court for a constructive trust. Although it is impossible to trace here (the first life insurance policy wasn’t sold to purchase the second life insurance policy) the court awarded the plaintiff a constructive trust over the proceeds by calling wife # 2 a gratuitous donee; NOTE: Rogers; family law: reduced tracing requirement in the case of family law  (legislative policy of protecting former spouse and children)
iii. NOTE: constructive trust and irreparable injury: because a constructive trust is an equitable remedy plaintiff is technically required to prove irreparable injury; HOWEVER, courts ignore this requirement 
iv. EXAMPLE: Snepp case: defendant was a CIA agent; express condition of his employment agreement that he not disclose any confidential information and that he not publish any information without prepublication clearance to ensure that no confidential information published. Although no confidential information was published, the defendant published a book without clearance from the CIA and the court imposed a constructive trust over the advance paid to the defendant by the publisher and any future profits  
1. NOTE: Snepp; why impose a constructive trust; deterrence; bypassing the market; if the court had no imposed a constructive trust actual damages may have been very difficult to prove (how to you value pre-publication approval; this equals no adequate remedy at law= irreparable injury), although there was clearly a breach of the contract so the CIA would have been entitled to nominal damages, but that would have left the defendant with his gain; we don’t want to do this because he could have simply negotiated with the CIA (submitted the book for approval) and then sold it= BYPASSING THE MARKET= CULPABLITY= DETER AND PUNISH. Also, there is a good argument here that here that the defendant did not gain anything from his breach of the contract because the CIA would have given clearance because no confidential information. But again, the constructive trust is imposed as a matter of deterrence.  
v. TRACING : for the plaintiff to obtain a constructive trust, the plaintiff must meet certain tracing requirements. These requirements change if the defendant is in bankruptcy or not in bankruptcy 
1. Requirements for constructive trust in bankruptcy 
a. (1) IDENTIFIABLE ASSET:  the plaintiff’s must be able to point to a specific asset; the more the asset changes form, the more difficult it is to identify the asset, and the plaintiff will not be entitled to a constructive trust  
b.  (2) FRAUD: in plaintiff in bankruptcy; if the plaintiff is in bankruptcy, to obtain a constructive trust, the plaintiff has to prove fraud, theft or similarly bad conduct; a mere mistake is not enough. WHY? Out of fairness to the other creditors of the bankrupt defendant; by creating a constructive trust the court is creating a preference in bankruptcy for the plaintiff over other creditors, who would have priority to collect from defendant’s assets.   
c. NOTE: IRREPARABLE INJURY; because a constructive trust is an equitable remedy there must be irreparable injury; in bankruptcy it is clear that the plaintiff has no adequate remedy at law because they will receive pennies on the dollar as an unsecured creditor   
d. NOTE: there must be unjust enrichment 
e. NOTE: bankruptcy; appreciating assets: if the defendant is in bankruptcy, you can only get back the very thing you lost via a constructive trust 
i. Example: defendant swindles plaintiff out of real property worth 10K, then invests the 10K in Google stock. You can trace the 10K to the Google stock so you can get that back. But, if the Google stock appreciates in value to 40K , you cant get the entire gain; the 30K beyond what the plaintiff was defrauded out of goes back into the bankruptcy estate    
2. Requirements for constructive trust outside of bankruptcy 
a. (1) IDENTIFIABLE ASSET 
b. (2) IRREPARABLE INJURY
c. (3) FRAUD IS NOT REQUIRED 
d. NOTE: there has to be unjust enrichment 
3. Rules for tracing co-mingled money in defendant’s bank account (Eerie Trust Case) 
a. NOTE: money in a bank account  is treated as an identifiable asset even if it is comingled with money that does not belong to the plaintiff  
b. (1) BAD INVESTMENT: defendant spends his money first on bad investment (so the plaintiff’s money remains in the bank account)  
c. (2) GOOD INVESTMENT; defendant spends plaintiff’s money first on good investments (so the plaintiff gets the benefit of the good investment made by the defendant) 
d. LOWEST INTERMIDATE BALANCE RULE: plaintiff is only entitled to the lowest intermediate balance of the account 
i. Example: Scum has 10K in the checking account which is his own. Scum also manages a trust for his mother.  Scum begins facing financial difficulties and starts embezzling from his mother’s trust account. For example, his mother’s trust account has 100 shares of stock worth $30/share, he sells the shares and places them into his checking account.  His mother is entitled to a constructive trust over the 3K in the bank account attributable to her stock. But Scum then goes to Vegas and losses 12K gambling. What happens
1. (1) Scum spends his money first on bad investment; his 10K is gone 
2. (2) scum then spends mom’s money on bad investment: 2K of her money is gone; this leaves 1K in the account; if scum then deposits 4K into the account she does not get a constructive trust over the 1K from before and 2of the 4k deposited; only the 1k because that is the lowest intermediate balance. She would need a money judgment to obtain the other 2K 
f. APPORTIONING PROFITS: 
i. GENREALLY: where the plaintiff’s property (the property misappropriated by the defendant) has been mixed with other items to create a benefit for the defendant missapropriator, courts must determine a method for calculating the appropriate amount of profits to award to the plaintiff.  
ii. BURDEN ON THE DEFENDANT: the defendant bears the burden of asking the court to apportion the profits (otherwise there will be no apportionment) and the burden also bears the burden of coming up with a proper method of apportionment. 
iii. TWO ISSUES IN APPORTIONMENT 
1. (1) What percentage of the defendant’s profit is attributable to the plaintiff’s misappropriated property?  
a. Example: Sheldon case: the defendant. MGM made a movie based on a trial in Scotland in the 1800’s. a play had already been made about the event and copyrighted in 1930. MGM then made a movie using lines from the play without getting the permission of the copyright’s owner; so again we have a case of BYPASSING THE MARKET; this seems even more culpable because they attempted to negotiate with the owner, and negotiations fell through so they simply took the lines without permission. However not all of the profits made by the defendant were attributable to the lines from the copyrighted play and the court apportioned; some of the profits had to be attributable to the director, the filming experts and the fact that the movie stared to huge stars, Joan Crawford and Robert Montgomery. 
i. NOTE: apportionment; expert testimony: to determine the amount of profits that were attributable to the lines of the play, the court heard testimony from experts on both sides.  
ii. NOTE: culpability; the experts in Sheldon estimated that the profits attributable to the lines in the movie from the play was somewhere between 5-12%. However, the court awarded 20%. WHY? Defendant intentionally bypassed the market= PUNISHMENT AND DETERENCE 
2. (2) What expenses is the defendant entitled to deduct to show his profits; which expenses does the defendant get to subtract? 
a. (1) start with the defendant’s gross receipts: identify the  revenue from the misappropriated/mixed item 
i. Example; Hamil: the court looked to the revenue the defendant made by selling the garment with the floral pattern belonging to the plaintiff (the plaintiff owned the copyright to the floral pattern)
ii. Example: Gaste; the jury had to determine how much of the defendant’s profits were attributable to the words the defendant wrote for the song feelings, and how much of the defendant’s profit were attributable to the plaintiff’s music (the misappropriated property); both sides produced expert testimony  
b. (2) then deduct the variable costs: these are the costs that are directly associated with the production of the misappropriated item; these always get deducted from the defendant’s gross receipts   
i. Example Hamil: under the copyright act the defendant is able to deduct the costs that are attributable to the production of the goods. In Hamil, the company would have been able to deduct the expenses associated with the production of the garments using the plaintiff’s floral pattern 
c. (3) then deduct the appropriate portion of fixed costs if allowed by the court: fixed costs are those costs which are not associated with the production of the infringing product; overhead costs such as electricity, rent and support staff in the office. They are not costs directly tied to the production of the item, so there is usually a lot of litigation over how much of the fixed costs get to be deducted from the defendant’s gross revenue, because the defendant would have incurred these expenses even if they had not misappropriated the plaintiff’s property  
i. NOTE: culpability: in jurisdictions which allow the deduction of fixed costs, the more culpable the defendant’s wrongdoing, the more exacting the court will be with regard to the nexus between the fixed costs and infringing product; because deducted expenses subtract from the plaintiff’s award, when the defendant has been involved in more culpable conduct, less it likely to be deducted 
ii. RULE; Hamil case deduction of fixed costs; two step process for the deduction of fixed costs     
1. (1) Sufficient nexus: the first step is to determine what overhead expense categories are actually implicated by the production of the infringing product. 
2. (2) fair and acceptable allocation: once a sufficient nexus is shown between the category of overhead and the production or the sale of the infringing product, the defendant must come up with a fair and acceptable allocation formula for allocating a given portion of the overhead to the particular infringing items at issue 
a. Example: Gaste: in Gaste, the defendant wanted to attribute 90% of his overhead cost to the production of the song “feelings” because the song had produced 90% of the defendant’s profit. The defendant failed to prove that 90% of his overhead was attributable to the song  
d. NOTE: deduction of expenses; BOUGHT AND PAID FOR RULE 
i. GENERAL RULE: the defendant can only deduct expenses which he bought and paid for. As a wrongdoer, you cannot subtract the value of your own labor, because your own labor is not bought and paid for
1. Example: Gaste; the songwriter was not able to deduct the labor he expended in writing the song “feelings” but, if he had hired someone else to write the song for him, he would be able to deduct that expense as a variable expense (expense directly associated with the production of the infringing song. For example, MGM would be able to deduct the cost of Joan Crawford’s salary for her labor in the Sheldon case because that was bought and paid for.     
2. NOTE: not every jurisdiction follows the bought and paid for rule; Harrison case: George Harrison was able to deduct the amount of profits the infringing song received attributable to his reputation even though his reputation was not bough and paid for. 
g. RESTITUTION AND CONTRACT  
i. Rescission: rescission is a remedy giving the plaintiff the right to cancel the contract, and it is often followed by restitution whereby each side returns the consideration it has received under the contract; putting the parties in the position they were in before there was any contract, By undoing the contract, the court is avoiding one of the parties being unjustly enriched  
1. Example: Mutual Benefit: the defendant took out a key man life insurance policy on its president; the CEO represented to the insurance company that he was a non-smoker but he was a smoker, and the company paid the premium on a non-smokers policy rather than on a smoker’s policy. The president eventually died, and the plaintiff insurance company found out that the president was a smoker and sought rescission. In order to avoid the company’s unjust enrichment (insurance proceeds received for lower premium based upon misrepresentation of fact) the court rescinded the life insurance contract (company gets no proceeds and insurance company returns premiums). 
2. NOTE; rescission; requirements; 
a. (1) necessity of contract: there must be a contract between the parties; otherwise the court cannot undo or cancel the contract 
b. (2) misrepresentation of fact: there must be a misrepresentation of fact; even an innocent misrepresentation of fact may be enough   
ii. UNENFORCEABLE CONTRACTS: sometimes courts will use restitution to enforce otherwise unenforceable contracts 
1. Example: Farash case: the defendant entered into an oral agreement with plaintiff to lease plaintiff’s building. As a condition of the agreement the plaintiff had to complete renovations of the building on make certain modifications to the building on an expedited basis. However the defendant never moved into the building and never entered into a written lease. There was no enforceable contract, because under the applicable SOF, the lease had to be in writing. Moreover, the jurisdiction did not recognize reliance, so the plaintiff could not substitute reliance (his partial performance in renovation and modification of the building) for the necessity of the writing. However, the court used allowed the plaintiff to recover the value of the improvements to the building under restitution.  
a. NOTE: Farash case; no unjust enrichment: the court uses restitution to compensate the plaintiff, but there has been no benefit conferred upon the defendant; the defendant never moved into the building so the plaintiff’s improvements, or the benefit of them were never conferred upon the plaintiff. The court is really using reliance as a substitute for the requirement of a writing, but wont say it because the jurisdiction does not recognize reliance. 
iii. LOSING CONTRACTS: 
1. Hypo: Owner enters into a K with builder to build a house on owner’s land.  The K price is $75k.  The contractor spends $100k to get the house 80% finished, and then owner breaches. This is a losing contract because the contractor is spending more to complete the house than he will receive in compensation under the contract.  What are the noon-breaching party’s options (the contractor)  
a. What would the contractor get for money damages: Contract for 75K so you get 75K in money damages (under the K expected to get 75K for building the house) 
b. What would the contractor get for reliance damages: reliance damages are capped at expectancy damages.  So even though the contract has spent 100K, he can only get 75K 
c. What would the contractor get in restitution : What is the measure of damages here? Depending on how we measure the gain (look below) in this circumstance restitution may exceed the contract price 
i. What is the unjust enrichment; defendant gets 80% house for nothing (breached and has no paid the contractor a dime) 
ii. How do we measure the gain to the defendant?  
1. (1) the value of the house to the defendant: if we measure the value of the house to the defendant restitution is going to help much here because the defendant may not want an 80% completed house= no value to the defendant 
2. (2) BUT what is we measure the defendant’s gain by asking what it would cost someone in the non breaching part’s to perform the work performed by the non-breaching party; may be able to get more than the contract price  
iii. NOTE: In the case of losing contracts when isn’t restitution going to exceed the contract price 
1. (1) when the measure of the gain is the value to the defendant 
2. (2)  jurisdictions which follow the Restatement 3d of restitution; limit on restitution is the contract price; NOTE: restatement 2d contracts; does not cap restitution at the contract price 
3. If performance is completed ; if the non breaching party completes their performance then restitution is not available and the non breaching party will only be able to recover the contract price 
iv. BUTE NOTE: opportunistic breach of contract exception; restitution is available, and award to plaintiff is not limited to contract price (expectancy damages) if there is an opportunistic breach of the contract
1. What are the requirements?  
a. (1) material breach: must be a material breach of the contract     
b. (2) opportunistic breach: the breach of the contract must be deliberate and profitable to the non-breaching party 
c. (3) no adequate remedy at law: damages must be inadequate to protect the non-breaching party 
h. EQUITABLE LIENS: restitutionary remedy; because an equitable lien is an equitable remedy need to prove irreparable injury.  
i. GENERALLY: an equitable lien is a money judgment (equitable lien is in a dollar amount against the value of the real property) secured by a lien on specific property. It is usually used by the court in disputes over real property when the dispute is related to the property. The court will only award an equitable lien when the WRONG IS RELATED TO THE PROPERTY. An  equitable lien is a REAL LIEN.    
1. Example: Robinson case: in Robinson husband and wife built a house on a piece of property owned by the husband’s parents. Husband and wife got divorced, and the issue was what the wife was entitled to; this is classic mistaken improver unjust enrichment case; she made the improvements to the land believing it would someday be hers  (the parents claim they never promised to turn over the land, but it does not matter because they knew she was building the house and did nothing to stop her) and now the owners of the land (the husbands parents) would be unjustly enriched if they do not have to pay her anything (it used to be unimproved farm land). The court awarded the plaintiff an equitable lien; value of the property w/improvements (83K) – value of the land owned by parents (12K)- existing construction loan (15K)= 56K; so  she gets 28k; if the defendant can’t pay she can force the sale of the property.  
2. Example; Robinson; TWO IMPORTANT ISSUES w/ MISTAKEN IMPROVER CASE: 
a. (1) valuation: the improvement has increased the value of the land, but only if you sell it. If you don’t sell the land how much value does an improvement you never wanted really have to you   
b. (2) Liquidity: what if the defendant does not have enough money to pay for the improvement. This is the purpose of the equitable lien; it is a very flexible restitutionary remedy; 
i. Delay enforcement of equitable lien: the court may not allow the plaintiff to use the equitable lien  to foreclose on and force the sale of the real property, until the defendant himself decides to transfer ownership of the property or if the defendant refinances or mortgages the property   
ii. Immediate enforcement of the equitable lien: if the defendant does not pay the dollar amount of the equitable lien,  then the plaintiff can use the equitable lien to foreclose and force the sale of the real property to collect 
ii. NOTE: difference between equitable lien and constructive trust: an equitable lien is a fixed dollar amount whereas a constructive trust is a percentage. If the property upon which the plaintiff has an equitable lien appreciates in value, the equitable lien does not increase in value because it is a FIXED DOLLAR AMOUNT AS OF THE TIME OF JUDGMENT. However, if the plaintiff has a constructive trust over the property , and the property increases in value, the value of the constructive trust increases because it is a PERCENTAGE OF THE VALUE OF THE PROPERTY 
iii. NOTE: So how do you decide between equitable lien and constructive trust? If the plaintiff is given a choice (not always able to choose between the two) If property is likely to appreciate go for the constructive trust; if property is likely to depreciate go for the equitable lien. Example: Robinson: equitable lien was 28K (1/2 the value of the house); if property goes up in value equitable lien still worth 26K; if constructive trust and value of house increases then the 50% increases  
(12) OTHER RESTITUTIONARY REMEDIES 
a. Subrogation: 
i. BOTTOM LINE: (1) first the subrogee pay’s the defendant’s debt to the subrogor; (2) then the subrogee sues the defendant asserting the rights the third party subrogor had against the defendant: the third party no longer has the ability to sue the defendant because they have been made whole, and if the party that paid the debt owed by the defendant cant sue, the defendant would be unjustly enriched.  
ii. REQUIREMENTS OF SUBROGATION; American National Bank: 
1. (1) pay in full: the subrogee must pay the defendant’s debt in full 
a. American National bank: they bought all of the shares that could have been tendered (24.4 of the 40,000 shares) 
2. (2) debt not owed by subrogee: the subrogee must be paying a debt that is not owed by the subrogee to the subrogor but owed by a third party to the subrogor 
a. American national bank: American would have to prove that it was W not American that checked the box which kept the Illinois’ State Board shares from being tendered in the case that the issuer self tender was oversubscribed and each tendering shareholder only got to participate pro rata.  
3. (3) subrogor must have a right: for the subrogee to sue the defendant, they are stepping into the shoes of the subrogee, so the subrogee must have been able to make a claim against the defendant.
a. American National Bank: If W checked the box, then Illinois would have had a right to sue W. 
4. (4) not a volunteer: the subrogee must be paying to protect its own interests, not as a volunteer    
a. American National bank: although they didn’t have a legal duty to purchase the shares, they did it to protect their business relationship with the Illinois State Board; NOTE: legal duty; don’t need to have a legal duty to pay to avoid being a volunteer enough to have a rational business reason to pay the debt owed by the defendant to the third party. 
b. Contribution and Indemnity: contribution and indemnity are restitutionary remedies closely related to subrogation. It works in exactly the same way (three parties) but involving joint tortfeasors. 
i. BOTTOM LINE: Just like subrogation works to protect against unjust enrichment of the defendant, so does contribution and indemnity; The only difference is that we have two defendants who due to tort principles, are jointly and severally liable. Where the defendants are jointly and severally liable, then the proper course is contribution and indemnity 
ii. HYPO: We have a plaintiff and two defendants joint tortfeasors; D1 and D2 who both injure plaintiff by driving negligently. Plaintiff only sues D1, and obtains a complete recovery from D1.  The plaintiff would not be able to sue D2 because they have been made whole by D1, but D1 can sue D2;     
1. Indemnity: D2 is liable for the entire amount of the claim paid to P and D1 can sue D2 to pay the entire amount of the settlement paid to P 
2. Contribution: D1 has paid more than his share of liability so he can get contribution from D2 to pay his share of liability for P’s claim
c. Replevin:
i. GENRALLY:  already discussed under Brooks case; it is a legal remedy which allows for the return of specific personal property (not substitutionary, you get the actual property back. Because it is legal and not equitable there is no requirement to prove irreparable injury. 
ii. How is replevin restitutionary? It is restitutionary because it takes away the defendant’s gain; the defendant has to return plaintiff’s property. 
iii. Collection of compensatory damages in addition to return of the property: the plaintiff can get compensatory damages for the loss of the use of the property during the time the plaintiff was deprived of possession by the defendant, and in limited circumstances courts have allowed plaintiff to get compensatory damages for any loss of value caused by the defendant to the property   
d. Ejectment:
i. GENERALLY: ejectment, is a form of specific restitution for real property; just like replevin as to personal property, ejectment allows for the return of specific real property (recovery of possession of real property). Just like replevin, the plaintiff may be entitled to compensatory damages for the loss of the use of the real property during the time the plaintiff was out of possession. 
(13) PUNITIVE DAMAGES 
a. GENERALLY: Punitive damages are damages awarded in addition to compensatory damages that are aimed at punishing and making an example out of the defendant. Unlike compensatory damages which aim to place the plaintiff in the rightful position, the purpose of punitive damages is to punish and deter wrongful conduct of the defendant and other possible defendants. However, like compensatory damages they are awarded to the plaintiff as a money judgment.  Because punitive damages put the plaintiff in better than the rightful position, some argue that punitive damages give plaintiff’s a windfall. Economists like punitive damages because they believe that they create the right incentive for people. However, they also might over-deter; defendants will stay out of risky but useful (and economically efficient) activities; thus legislatures have created special rules for punitive damages.    
b. Prerequisites to an award of punitive damages: In most jurisdictions, before punitive damages can be awarded; most jurisdictions require an award of compensatory damages while others say nominal damages is enough; in others an injunction is enough to collect punitive damages; some jurisdictions do not allow an award of damages with restitution (restitution on its own serves to punish (disgorging defendant of his gains so there is no need to award punitive damages.  
c. THREE MAIN ISSUES WITH PUNITIVE DAMAGES: 
i. (1) What conduct is bad enough to warrant an award of punitive damages?  
1. Example: Grimshaw (ford pinto case): Grimshaw was injured and suffered severe and permanently disfiguring burns on his body and the jury awarded 2.5 million in compensatory damages and 125 million in punitive damages. the jury awarded punitive damages on the basis of the Ford Motor Company’s malicious (malice is prerequisite to punitive damages in CA) conduct; they knew the car could not withstand a 20 MPH crash (below required standard) but chose not to rectify the problem because they believed it would cost less to pay victims who were injured then make the Ford Pinto safe. 
a. RULE CA: PUNITIVE DAMAGES: grimshaw case; 3 requirements: In an action for the breach of an obligation not arising from contract, where it is proven by clear and convincing evidence that the defendant has been guilty of oppression, fraud, or malice, the plaintiff, in addition to the actual damages, may recover damages for the sake of example and by way of punishing the defendant. 
i. (1) clear and convincing evidence: this is a high standard of proof higher than normal preponderance of the evidence required in civil trials. WHY? Because we are punishing the defendant looks more like criminal law, so there is a higher standard. 
ii. (2) oppression, fraud or malice: this was the issue in the Grimshaw case. There was no oppression or fraud, but Ford argued that there was no malice either because there was no intent to harm 
1. NOTE: what is malice: intent to harm is not required but something more than negligence; Grimshaw says a conscious disregard of the probability that the actor’s conduct will result in injury to others is enough. 
2. NOTE: the conduct must be worse that negligence  
iii. (3) actual damages: an award of actual damages is a prerequisite to an award of punitive damages in California. 
ii. (2) How do courts review the amount of punitive damages if they are not tied to the rightful position standard?  
1. Example; GRIMSHAW CASE; CA STANDARD FOR DETERMINING AMOUNT OF PUNITIVE DAMAGES
a. NOTE: not a valid consideration: in determining whether the amount of a punitive damages award is excessive, comparison of the amount awarded with other awards in other cases IS NOT A VALID CONSIDERATION 
b. NOTE:  what factors should be considered? 
i. (1) the degree of reprehensibility of the defendant’s conduct: the worse the defendant’s conduct the higher the award of punitive damages will be  
ii.  (2) the wealth of the defendant: the wealthier the defendant the more punitive damages it will take to deter the defendant’s wrongful conduct   
iii. (3) the amount of compensatory damages: the ratio of punitive damages to compensatory damages has to be close; must be reasonable   
iv.  (4) the amount which is necessary to deter similar conduct by the defendant and others who are so inclined: the concern here is the same concern as the second factor: An award that is so small that it can be simply written off as a part of the cost of doing business would have no deterrent effect; An award which affects the company’s pricing of its product and thereby affects its competitive advantage would serve as a deterrent 
c. NOTE: what happens if the judge determines that the award of punitive damages is too high? If the judge believes that jury was acting out of passion rather than acting reasonably, the judge has remittitur; the judge gives the plaintiff the option of taking a reduced punitive damage award, or having a new trial on the question of damages. 
2. NOTE:  US CONSTITUTIONAL LIMITS ON THE AMOUNT PUNITIVE DAMAGES: the supreme court has suggested that punitive damages might violate the 14th amendment and substantive due process; the argument is that substantive due process not only requires fair procedures but also fair outcomes, and the amount of the punitive damages award is not a fair outcome. 
a. (1) due process clause: BMW v. Gore; Gore purchased what he thought was a new BMW but it turned out the BMW had been repainted; BMW had a policy that of repainting cars that only had minor damages in shipment and selling them as new. This non disclosure= FRUAD= punitive damages; the jury returned a verdict of 4k in compensatory damages (10% of the value of the car) and 4 million in punitive damages. The Supreme Court in reviewing the damage award suggested three guideposts in determining whether a punitive damage award is constitutionally excessive    
b. (2)  NOTE: BMW v. GORE; considerations for determining whether punitive damages are constitutionally excessive 
i. (1) degree of reprehensibility of the conduct: like CA, the more reprehensible the conduct, the higher the punitive damage award can be 
1. NOTE: Campbell case: limited the type of evidence that can be considered for reprehensibility; the jury may only consider similar conduct by the defendant that has a close nexus to the bad conduct at issue in the case itself; the conduct must also be in-state (cant include out of state conduct because that would necessarily require the inclusion of the law of that state)   
2. NOTE: Philp Morris; nexus requirement: Philip morris says that similar conduct can be used to determine the reprehensibility of the defendant, but cannot be used to determine the amount of the punitive award. 
ii. (2) ratio of punitive to actual and potential compensatory damages: the higher the ratio the more constitutionally suspect the punitive damage award is  
1. NOTE; Campbell case: rare case when it would be constitutionally acceptable for the ratio to exceed 9:1 of punitive damages to actual damages; single digit multipliers are more likely to conform with constitutional standards. Moreover when compensatory damages are high, a 1:1 multiplier is appropriate.  
iii. (3) state sanctions for comparable conduct: if state civil or criminal penalties are low for similar conduct, then a punitive damage award should be low as well, because that signals the state does not believe the conduct is that reprehensible.   
1. NOTE: conflict with CA LAW: if there are low criminal sanctions in California, that is a reason to increase the amount of punitive damages; need an even higher amount of punitive damages to deter. 
iv. NOTE: Campbell case: wealth of the defendant: Supreme Court stated that the “wealth of the defendant cannot justify an otherwise unconstitutional punitive damage award (compare with CA which believes the wealth of the defendant should be considered to determine the amount necessary to deter). Under Campbell you cant use the wealth of the defendant to increase the punitive damage award but you can use lack of wealth to decrease the punitive award.   
1. NOTE; conflict with CA LAW: the wealthier the defendant in CA, the higher the punitive damage award can be; need higher amount to deter the defendant’s conduct 
c. BOTTOM LINE: need to meet both the CA standard and the federal standard 
iii. (3) When, if ever can punitive damages be awarded in a contract action? 
1. CA LAW: specifically states that punitive damages are available in an action for a breach of an obligation not arising from contract; so punitive damages are not available in a classic  breach of contract action 
2. EXCEPTION:INDEPENDENT TORT: if the conduct of the defendant in breaching the contract is itself tortious (an independent tort, then punitive damages are available. 
3. KEY ISSUE; when do you know if the defendant’s conduct in breaching the contract is an independent tort? Essentially, whether or not there is an independent tort is a policy determination made by the court in each jurisdiction.  
a. EXAMPLES OF INEPENDANT TORT 
i. (1) medical malpractice: you can sue the doctor for breach of contract (an implied term of the contract  was to use reasonable care) but the doctor’s conduct is also negligent (medical malpractice. 
ii. (2) Insurance context: denial of insurance claim in bad faith is a tort 
1. Example: Campbell; Campbell discussed above under constitutional limits on punitive damages was actually a breach of contract claim; Campbell, sued his insurance company, state farm for bad faith (fraud for their refusal to settle claims with the two drivers who sued Campbell due to his negligent driving even though the insurance company knew that Campbell was liable which led to the tort case against Campbell going to trial an award of 135K instead of 25K to each driver, his policy limit. 
iii. (3) where there is a special relationship: doesn’t need to be a fiduciary relationship 
1. Doctor and medical malpractice 
2. Insurance company and insured 
iv. (4) when the breach of contract causes physical injury or damage to property 
1. This is a variation of the economic harm rule: no compensatory damages for economic harm which does not result in physical injury or damage to property  
v. (5) Negligence in professional services contract    
1. Legal malpractice 
2. Accountant malpractice 
3. NOTE: negligence; in some jurisdictions to get punitive damages for breach of professional service contract, the professionals’ behavior needs to be worse than negligent  
vi. (6) BAD FAITH DENIAL OF CONTRACT; NO LONGER RECOGNIZED IN CA
1. Example: Freeman Mills; defendant was involved in separate litigation. The law firm representing the defendant hired the accounting firm to do work for the defendant related to the litigation and the defendant subsequently refused to pay the accounting firm’s fee. The accounting firm then sued the defendant for; (1) breach of contract; defendant’s agreement with law firm required the defendant to pay for costs associated with defense accounting fees; and (2) bad faith denial of the existence of the contract: independent tort previously recognized as a hook for punitive damages. The court decided to get rid of bad faith denial of the existence of a contract  
2. TAKEAWAY; Freeman Mills concurrence; suggests three categories of contract breaches where punitive damages should be available 
a. (1) breach accompanied by a traditional common law tort such as fraud or conversion 
b. (2) tortious means used by one party to coerce or deceive a party into foregoing their contractual rights 
c. (3) one party intentionally breaches the contract intending or knowing that such breach will cause a severe, un-mitigable harm in the form of mental anguish personal hardship or substantial consequential damages 
d. OTHER PUNITIVE REMEDIES 
i. SUPREME COURT; three categories of civil penalties;  Supreme Court is sometimes faced with claim that a person has faced a civil penalty without adequate constitutional protection because the civil penalty is really a criminal punishment; in that circumstance the civil punishment will be placed into one of three categories;  
1. (1) category one: May be called a civil penalty, but really a criminal prosecution in disguise 
a. The defendant will be entitled to all the constitutional protections afforded to a criminal defendant: 5th amendment protections, proof beyond a reasonable doubt etc.  
2. (2) Category two: Not a criminal prosecution but civil punishment 
a. Get constitutional protections against punishment; excessive fines clause, double jeopardy etc.  
3. (3) category three; Not a criminal prosecution/not a civil punishment, simply compensatory 
a. No extra protection 
(14) RIGHT TO A JURY TRIAL
a. Federal Right to a Jury Trial; 7th AMENDMENT: the right to a jury trial in a civil suit is secured by the 7th Amendment; in suits at common law, where the value in controversy exceeds $20, the right to a jury trial shall be preserved. The 7th Amendment only secures the right to a jury trial in the federal courts; it does not apply to the states  
i. CRITICAL ISSUE: cause of action
1. (1) common law cause of action: ask yourself, in 1791 when the 7th amendment was adopted, would the plaintiff have the right to a jury trial? 
a. Example:  you bring an action based on common law breach of contract; look at the remedy being sought; if damages you are going to get a jury (courts of law had juries; damages= legal remedy); if you are asking for an injunction or equitable remedy no jury; courts of equity=no jury= judge is fact-finder 
b. (2) statutory cause of action: TWO STEP ANALYSIS for a cause of action brought on the basis of a federal statute 
i. (1) Common law analogue from 1791? Look at the issue involved in the case; compare the statutory action to an action brought before the courts of law and equity; Does the cause of action look more like a common law cause of action that would have been heard by the equity courts or the law courts (prior to 1791)? 
1. Applied; Terry Case: case was brought by the Union under the National Labor Relations Act: the union members brought a cause of action against their union for breach of the duty of fair representation.  The union members argued that it resembled a cause of action that would have been before the law courts (to get a jury) and the defendant argued that it resembled a cause of action before the equity courts (to avoid a jury; perception that juries are more favorable to plaintiffs because they act with compassion whereas the judge is aware of the law). The Supreme Court determined that breach of the duty of fair representation looked like a breach of the duty of trust (an equitable remedy)    
ii. (2) Is the remedy sought legal or equitable in nature? Is the plaintiff seeking a damages or an injunction  
1. Applied; Terry Case: THIS IS THE MORE IMPORTANT PRONG: even though the court determined that the breach of the duty of fair representation looked like an equitable remedy the Supreme Court held that the union members had the right to a jury trial. WHY? Look at what they are asking for= back pay= compensatory damages= an action for money damages was the tradition form of relief offered by the law courts. 
2. NOTE: takeaway Terry case: if you ask for damages you are likely going to get the right to a jury trial; if you ask for an injunction or equitable relief, the judge is going to be the fact-finder. If you ask for both damages and an injunction; jury will decide the damage issue and the judge will determine whether the injunction should issue   
b. State Right to a jury trial: because the 7th amendment does not apply to the states, need to look to the state’s constitution to determine whether there is a right to a jury trial. In CA, the constitution provides the right to  jury trial in a civil action; 
i. BOTTOM LINE:
1. (1) 1850:  because it was not adopted until 1850, you look to whether the plaintiff would have had the right to a jury trial when the constitution was ratified in CA 1850. What this essentially means, is that if there were any changes between 1791 and 1850, you may get the right to a jury trial in CA when you would not have the right to a jury trial in federal court. 
2. (2) remedy sought: if the plaintiff is asking for damages going to get a jury trial; if the plaintiff is asking for an injunction or equitable remedy, the judge s going to be the fact-finder 
ii. HUNG CASE: pretrial procedure; disturb the right to a jury trial; the plaintiff had the right to a jury trial because he was seeking damages. However, the claim the plaintiff brought was civil conspiracy between attorney in clients; by statute in CA, before the claim of civil conspiracy between attorney and clients could go before a jury, moving party must prove that there is a reasonable probability that they will prevail on the claim (the judge acts as gatekeeper). The plaintiff claimed that the judged gate-keeping role infringed the province of the jury because the judge was involved in fact finding. The court held that if the judge is weighing evidence (looking at evidence from both plaintiff and defendant) to determine if the plaintiff is likely to win that is unconstitutional. However, if you are only looking at the plaintiff’s evidence to determine if plaintiff has made prima facie case for civil conspiracy, that is not unconstitutional; court chose the position that upheld the statute (the latter just discussed). 
(2) ANCILLARY REMEDIES: these are helping remedies; they help the court enforce the other remedies discussed (injunctions, compensatory damages)  
a. THE CONTEMPT POWER: the contempt power gives injunctions their bite; when a party fails to follow an injunction (the court’s order), the contempt power allows for coercion, punishment and in some cases, compensation for the plaintiff 
	Type of contempt
	Standard of proof
	Right to a jury trial?
	Purpose

	Criminal
	Beyond a reasonable doubt of wilful violation
	Yes, except for minor penalties
	Punitive

	Civil coercive
	Clear and convincing?
Bagwell; high end fine= criminal protections
	Bagwell 
	Coercive

	Civil compensatory
	Clear and convincing (but preponderance as to amount)
	No.
	Compensatory



i. Three kinds of contempt; 
1. (1) Civil coercive contempt: the power of the court to impose fines payable to the state or jail time to coerce the defendant’s compliance with the court’s order. 
a. THREE STEPS TO CIVIL COERCIVE CONTEMPT 
i. (1)injunction:  the judge issues the injunction 
ii. (2) penalties threatened: the judge threatens penalties (fine or jail time for subsequent failure to comply with the court’s order 
iii. (3) no compliance by defendant: if the defendant fails to comply with the court’s order the judge will  impose the fine or jail time
b. GENERALLY: Civil coercive contempt, unlike criminal contempt is meant to be coercive rather than punitive. The contemnor (the person held in contempt) has the keys to the jailhouse doors; the contemnor can avoid the fine or get out of jail via compliance with the court’s order. Unlike criminal contempt, don’t need a willful violation; inadvertent violation of the court’s order is enough; clear and convincing evidence is the general standard (see Bagwell)     
i. Example: Bagwell: the court issued an injunction enjoining the union from certain strike related activities. Sometime later a contempt hearing was held, and the judge threatened 100K fines for future violent violations of the injunction and 20K for future non  violent violations of the injunction. Why is this civil coercive contempt; (1) the fines are for future violations not past violations (violations before the contempt hearing); (2) the union can avoid the fines by complying with the injunction (keys to the jailhouse doors)    
c. Two issues with civil coercive contempt 
i. (1) What kind of protections does a defendant receive when they are held in civil coercive contempt? 
1. GENERAL RULE: (1) clear and convincing evidence; (2) inadvertent violation enough 
2. BUT Bagwell: the union argued that they were entitled to criminal protections (right to a jury trial/proof of willful violation beyond a reasonable doubt) because of the size of the fines (although on the front end it is coercive, if you violate it is punitive; punishing for the violation. What did the Supreme Court say? The Supreme Court looked at; 
a. (1) size of the fine:  the size of the fine (642 million) and determined that full criminal protections were required (the fine looks punitive)  
b. (2) violation outside the presence of the court: need fact finding when the violation occurs outside the presence of the court because the judge was not there to see the violation occur 
3. CONTRA Kuykendall; subsequent 10th circuit case: the 10th circuit rejected the notion that “high end” civil contempt awards triggered additional protections 
ii. (2) what is the limit of civil coercive contempt  
1. GENRERAL RULE: if the defendant can prove that he is unable to comply with the court’s order (compliance is impossible) then the contempt is no longer coercive but punitive and must end 
a. Takeaway; Anyanwu: when the defendant claims he is unable to comply/compliance impossible: (1) evidentiary hearing: the defendant bears the burden of proving his inability to comply (this is a credibility issue); if the judge believes the defendant is unable to comply or NEVER WILL comply, the judge has to let the defendant out of jail (contempt has lost is coercive power) 
b. NOTE: refusal to testify; 18 month federal limit on jail-time for contempt for refusal to testify  
c. NOTE: OCHOA; court can follow civil coercive contempt with criminal contempt (you may not have the ability to comply now, but may have had the ability before= willful violation= criminal contempt (right to jury trial; proof beyond reasonable doubt)  
2. (2) Criminal contempt: power of the court to punish a defendant’s failure to comply with court’s order. A criminal contempt action is brought by the government, not by the plaintiff.  Criminal contempt unlike civil coercive contempt, is criminal punishment for the defendant’s past disobedience of the court’s order. 
a. GENREALLY: To be held in criminal contempt the government must prove; (1) willful violation by the defendant of the court’s order; (2) proof requirement; proof beyond a reasonable doubt of a willful violation. Because it is criminal punishment, the defendant is entitled to all the constitutional protections provided to a criminal defendant including the right to a jury trial if the jail time is long enough.         
i. Example: Bagwell: in Bagwell, the court enjoined the union from being involved in certain strike related activities. Sometime after the injunction was issued, the court held a contempt hearing and found the union had committed 72 past violations (violations prior to the contempt hearing) of the injunction, and Imposed fines. For each violation the prosecutor would have to prove beyond a reasonable doubt that there was a willful violation of the injunction by the union (with all constitutional protections afforded to union)  
b. NOTE: NOTICE: example; Hall: in order to be held in criminal contempt the contemnor must have notice of the order (without notice of the order the contemnor cannot commit a willful violation); this is different from notice of the hearing (TRO can be issued ex parte but must make reasonable attempt at notice and state why notice is not required under the circumstances)  
c. TWO ISSUES related to criminal contempt 
i. (1) COLLATERAL BAR RULE: when can a defendant disobey an injunction, and then defend on the basis that the injunction is invalid in a criminal contempt proceeding  
1. GENERALLY: bars collateral attacks on the validity of the injunction; if the defendant wants to challenge the validity of the injunction must make a direct attack; must either make a motion to dissolve (TRO) or directly appeal the injunction; cant disobey and then defend on the basis of the injunction being invalid (you will be held in criminal contempt even if the injunction is later found invalid); BOTTOM LINE: must obey even an invalid injunction; only option is to make a motion to dissolve or make a direct appeal)  
2. PURPOSE: to protect the integrity of the courts (notice that if you violate a city ordinance you can defend on the basis that the ordinance is invalid; but if you violate an injunction you can’t defend on the basis of invalidity; protection of the judicial process  
a. Example: Walker case: court issued a TRO barring a civil rights demonstration; the defendants defied the injunction and demonstrated anyway; at the criminal contempt hearing, the defendants raised the constitutionality of the injunction as a defense (violation of the 1st amendment). The court held that the collateral bar rule prevented the defendants from using the constitutionality of the injunction as a defense to criminal contempt. 
3. EXCEPTIONS to the Collateral Bar Rule 
a. (1) the injunction is transparently invalid or has only a frivolous pretense of validity: it would seem that the injunction in Walker is transparently invalid on its face (clearly a prior restraint on freedom of speech) but the majority didn’t think so= unlikely this will be an argument to avoid application of the collateral bar rule 
b. (2) met with unreasonable delay or frustration: walker court suggested that if you attempt to make a direct attack (direct appeal with the courts) and are met with delay or frustration, you MAY be able to violate the injunction and defend on the basis of its invalidity  
c. (3) court lacks jurisdiction: if the court does not have jurisdiction then the injunction does not need to be obeyed. In Walker, argument could have been made that the court did not have personal jurisdiction, because the demonstrators did not have notice of the hearing (TRO ex parte= need reasonable attempt at notice) but the court did not raise the issue  (Carroll/Princess Anne case was decided a year after Walker) 
i. EXCEPTION to lack of jurisdiction: the court has jurisdiction to determine whether it has jurisdiction; if the court makes an interim order while determining jurisdiction that order must be obeyed or collateral bar rule applies; Shipp Case; defendant claimed no jurisdiction in federal court because no federal question= no collateral bar rule; the Supreme Court held that the circuit court had the ability to make the order and the order had to be obeyed until the circuit court determined that it did not have jurisdiction 
ii. (2) THIRD PARTIES: When can third parties be held in contempt for violating an injunction (persons whom are not a party to the injunction? 
1. FRCP 65(d): an injunction is only binding; 
a. (1)actual notice:  to be bound by the injunction need to have actual notice if the order 
b. (2) If you have actual notice who can be bound; The parties  to the action; their officers, agents, servants, employees and attorneys and those persons in active concert or participation with them   
2. HALL CASE: the court issued an injunction enjoining certain individuals from entering school grounds to aid in desegregation of the schools. Hall was not a party to the litigation but he was named in the injunction and given notice of the order (therefore he can commit a willful violation) after it issued but the hearing was ex parte, no notice of the hearing; he then went on school grounds with the purpose of violating the injunction; he claimed that he could not be held in criminal contempt because; (1) not a party to the litigation; (2) not one of the parties listed in FRCP 65(d); the court held him in contempt why; Takeaway: Hall; when can third parties be held in contempt of minor/ancillary direct order; Hall court stated that Rule 65(d) was not enacted to take away the inherent powers of the court (seems to be at odds with purpose of 65(d) which was to reign in the issuance of injunction by the courts to third parties)   
a. (1) Effectuate the court’s judgment: the court had inherent power to bind 3rd parties when it is necessary to effectuate the court’s judgment; the court has the inherent power to issue a minor an ancillary order binding upon third parties, to preclude third parties from disrupting of the court’s judgment   
b. (2) IN REM JURISDICTION: when the court takes control over a controversy that affects a particular place, the court has jurisdiction to bind the whole world with respect to that place; can issue an order to anyone with respect to that place (in this case the school) 
3. (3) Civil compensatory contempt: the power of the court to award damages to plaintiff for defendant’s failure to comply with the court’s order; not available in CA.  
a. GENERALLY: it is like an action for damages or restitution, suffered by the plaintiff as a result of the defendant’s delayed compliance with the court’s order. The plaintiff is compensated for damages incurred between the time; (1) the court orders the defendant to do something; and (2) the time when the defendant actually complies; so the delay damages are limited;  between the time the court orders compliance and the time when the defendant actually complies  
ii. Special case of anticipatory contempt; sometimes the court may be able to hold you in contempt even when there is not order yet issued for the defendant to violate 
1. GRIFFIN CASE; in response to the Brown decision, defendant closed all their public schools for 9 years and issued vouchers to white students to attend private schools. The court ordered the county to quit paying tuition grants until they re-opened the public schools; the county reopened the public schools and the court enjoined payment of tuition vouchers from the previous school year but not for the present school year and future school years; the plaintiffs appealed and asked for a stay; because the court was not in session, the appeal could not be heard so the clerk of the court asked the county not to disburse any tuition vouchers BUT the county issued the vouchers anyway; the question was whether the court could hold the county in contempt when the county was not enjoined yet because appeal was pending?  
2. TAKEAWAY; Griffin case; USC §401(3) can be held in contempt of court  for disobedience or resistance to court’s lawful writ, process, order, rule, decree or command. Here there was not order but the court held the county in contempt anyway; (1) the pending appeal= process (not very believable argument) so can be held in contempt; (2) county ANTICIPATED that if plaintiffs had won the appeal they would not be able to pay the vouchers (instead the county made the disbursements and thwarted the effect of any subsequent judicial decision) 
b. COLLECTING MONEY JUDGMENTS: as already discussed, the contempt power gives injunction their bite. However, when the plaintiff sues and obtains a legal remedy, the contempt power is generally unavailable (exception; some family law cases), and a damage judgment is not worth the paper it is printed on if it is not collectible. 
i. KEY QUESTION: The key question is how the judgment creditor can obtain payment from the judgment debtor.
1. (1) Appeal bond:   the defendant may appeal the money judgment, in which case the defendant is required to  post an appeal bond 2.5 times the amount of the money judgment 
2. (2) the defendant may just pay:  if the defendant is solvent, or the defendant has a lot of easily found identifiable assets, it is very likely that the defendant will just pay the money judgment   
3. (3) WHAT HAPPENS IF THE DEFENDANT DOESN’T PAY? Execution, garnishment, judgment liens 
ii. (1) Execution: 
1. Steps to execution:  
a. (1) the court issues a writ of execution, 
b. (2) which is then delivered to the sheriff 
c. (3) the sheriff levies on the debtor’s property and 
i. (1) Levy: the levy on the property is called an execution lien 
1. Majority rule: when the sheriff levies on the judgment debtor’s property, he must exercise dominion over the assets; the sheriff must take action to inform the world that he has levied upon the judgment debtor’s property. In the case of the defendant’s car in the Credit Bureau case, the sheriff would have need to take the car away (towed the car and impounded it) or put a boot on it (to disable the car from being driven. 
2. Minority Rule; Credit Bureau case: it was enough for the sheriff to state that he was levying the defendant’s property    
ii. (2) Judgment creditor must identify the property: the judgment creditor must find the assets for the sheriff to levy. This can be a problem if the defendant had hidden assets (note if assets transferred to avoid being levied upon= fraudulent transfer and will be undone to allow for execution. To find the assets, the judgment creditor has the ability to take post judgment discovery and ask the debtor where the property is.  
iii. (3) EXEMPT PROPERTY: certain property cannot be levied upon (homestead exemption for primary residence; a homestead exemption prevents a judgment creditor from executing on the judgment debtor’s home or at least protects a portion of the judgment debtor’s value in the home so that the judgment debtor isn’t left with nothing; unlimited in Florida and Texas   
d. (4) the sheriff eventually sells the property on which he levied 
i. (1) the sheriff gets paid first: the proceeds of the sale of the levied property first go to the sheriff to pay the cost of execution 
ii. (2) judgment creditor gets proceeds up to amount of judgment: the judgment creditor is not entitled to proceeds exceeding the amount of the money judgment 
iii. NOTE: priority of liens; 
1. Execution lien: when the property is levied the judgment creditor has an execution lien on the property; 
2. Order of priority: secured creditors are first in line; if the property has prior secured liens on the property (security interest of the bank in the property) then the bank would be paid first; if there are no other liens on the property= first in time is first in line 
3. NOTE: CA code of civil procedure § 697.510: allows for a judgment creditor to file a judgment lien in the same manner secured creditors file a lien on person property but it only applies to the personal property of a business. Once the lien is filed, you get priority based on the time when you filed the lien.    
iii. (2) Garnishment 
1. What is garnishment? Garnishment is an independent action against a third party who owes money to the judgment debtor.  The court issues a writ of garnishment ordering the third party garnishee to pay the money owed directly to the judgment debtor to the judgment creditor (the garnishor).   
2. There are 3 parties in garnishment; the judgment debtor (also the garnishor), the judgment debtor and a third party who owes money to the judgment debtor (the garnishee). 
3. Who are the most common garnishees: The most common garnishees are; (1) banks; they owe the money in the judgment debtor’s bank account to the judgment debtor; and (2) employers; they owe wages to the judgment debtor   
4. Limits on garnishment: federal law limits garnishment to 25% of an employees take home pay, or 30 times the minimum wage whichever is less; however, in family law cases garnishment can be up to 65% for the support of a spouse or dependent  child  
a. Example; Dixie Bank case: the plaintiff (judgment creditor) was awarded a money judgment against the defendant for more than 48,000 dollars.  The plaintiff requested a writ of garnishment be directed to the defendant’s bank; the writ of garnishment was ordered, but in its answer the bank stated that it only had $32 dollars of the defendant’s money but the defendant had another account with more than $13k in it. By the time the bank realized the problem and amended their answer to the order, the account only had a balance of $65. If the bank had complied with the order the 13K would have been turned over to the plaintiff/judgment creditor, so the court ordered the bank to pay $13K to the judgment creditor (the bank ended up paying $26K rather than 13K because of their mistake). 
iv. (3) Coercive Collection of Money: the use of the contempt to get the judgment debtor to pay. However it is not generally available, and has been limited to the family law context: 
1. Example: In re marriage of Logston: judgment debtor former husband was held in contempt for failure to pay spousal support he owed to his former wife under a maintenance provision in their separation agreement
2. Issues with use of the contempt power and collecting money judgments: Logston Case: even though the Logston case involved civil coercive contempt (he was ordered to pay and if he didn’t pay within 30 days six months in jail) the court said that the use of civil coercive contempt to collect a money judgment requires a willful violation (normally an inadvertent violation would be enough)    
a. (1) Willful violation:  logston court stated that only a willful refusal to obey the court’s order (paying his maintenance arrearages to his wife) would be enough to hold the defendant judgment debtor in contempt 
b. (2) Non compliance= prima facie evidence of contempt: Logston court: non-compliance with an order to pay maintenance constitutes prima facie evidence of contempt   
c. (3) defendant then bears burden of proving inability to pay 
i. Inability to pay: in ability to pay is a defense to both criminal and civil contempt; if the defendant does not have the ability to pay then there is no willful violation; if the defendant does not have the ability to pay then the contempt has lost its coercive force and become punitive; criminal contempt should focus on past ability to pay, whereas civil coercive contempt should focus on ability to pay in the present   
ii. Steps for showing inability to pay: Logston: (1) defendant must prove all money he receives: (2) defendant must prove all expenses which must and should be paid before maintenance arrearage: (3) any left over money must be used to comply with the court’s order
v.  (4) Preserving Assets Before Judgment  
1. (1) freeze orders: a freeze order is a kind of preliminary injunction that prevents a defendant from transferring specific assets pending judgment. 
a. Requirements for freeze order: Because it is a preliminary injunction, a plaintiff petitioning the court for a freeze order must show; 
i. (1) likelihood of success on the merits: preliminary judgment issue; just like with a preliminary injunction the court is just taking a sneak peak at the case on the merits; by freezing the defendant’s assets you are giving the plaintiff a pre-judgment judgment; same concern over the risk of error; propensity issue here; need to show that there is a threat that the defendant is actually going to transfer or hide assets to keep the plaintiff from collecting   
ii. (2)  irreparable injury: the plaintiff’s irreparable injury is the defendant hiding the assets. Transferring the assets as gifts to keep the plaintiff from collecting (fraudulent transfers) 
iii. (3) balance the hardships: the hardship to the plaintiff if the freeze order is not issued; the hardship to the defendant if the freeze order is issued (the defendant is unable to use his assets)  
iv. NOTE: the court may require the plaintiff to post a bond to obtain the freeze order (like an injunction bond) 
2. (2) attachment:  attachment is a levy or garnishment before judgment. Attachment is a more extreme order than a freeze order, which prevents a defendant from dissipating assets pending judgment; it puts the defendant’s assets into the hands of plaintiff before there has been a final judgment on the merits     
a. Standard for attachment:  
i.  (1) balancing the hardships: because this is a preliminary judgment (the court is giving the assets to the plaintiff before there is a trial or final judgment based on the merits, the risk of error is extremely high. Moreover, the court is taking the property out of the hands of the defendant and giving it to the plaintiff, so the hardship to the defendant can be very severe; what if the plaintiff spends all the money or sells the assets and the defendant wins? The defendant might not be able to get the assets back    
1. NOTE: balancing: some jurisdictions balance whereas some jurisdictions grant attachment as a matter of course as long as the plaintiff posts the attachment bond (especially since the attachment bond is not the limit of the plaintiff’s liability) 
ii. (3) attachment bond:  to deal with the risk of error, to shift the risk from the defendant to the plaintiff the court will require an attachment bond Attachment versus injunction bond; unlike an injunction bond; (1) the plaintiff’s liability will not be limited to the amount of the attachment bond and the plaintiff may have to pay consequential damages due to the defendant being deprived of his property; (2) it is highly unlikely that the court will waive the bond  
iii. (3) the standard for attachment varies from state to state 
1. Example; Citisource case; 
a. NY statute: plaintiff must show; 
i. (1) Defendant has  intent  to defraud his creditors or frustrate the enforcement of a judgment that might be rendered in plaintiff’s favor 
ii. (2) defendant has assigned, disposed of, encumbered or secreted property, or removed it from the state or is about to  
b. NOTE: Citisource; timing: although the attempt to dispose of assets standing alone is not enough to justify attachment, the timing of the defendant’s action raised an inference that they were attempting to frustrate the judicial process; prior to the lower court vacating the original attachment order the defendant attempted to withdraw funds from a bank account; while under indictment, the other defendant tried to have a treasury bond transferred to him in bearer form  
3. (3) receiverships:  a receivership is kind of preliminary injunction like an attachment, but one that allows a neutral third party to run an ongoing business or take steps to wind it down during a dispute involving the business. 
a. Example: Erickson case; plaintiff was hired to construct a water slide for the defendant. When the project was 60% completed, the plaintiff asked for payment of 246K (total cost of project= 535k) but did not receive the payment; the defendant agreed to transfer a deed to real property to the plaintiff as security for payment; the defendant subsequently opened the water park and created a new corporation; all of the revenue went into the bank accounts of the new corporation, the new corporation collected all the revenue (this is why the plaintiff wanted a receivership; the plaintiff was concerned that the defendant was using the new corporation to funnel money out of the business and away from the plaintiff; the plaintiff was eventually paid 150k by the new corporation; subsequently, plaintiff learned that their deed to the real property was worthless because it was owned by the army not by the defendant, so the court appointed a receiver   
b. Standard for attachment; Erickson case; two requirements 
i. (1) clear right to the property OR special fund: plaintiff has to show that he has a clear right to the property itself or has some lien upon the property or that the property constitutes a special fund to which he has a right to resort for satisfaction; not at issue in Erickson 
ii.  (2) procured by fraud or property is in danger due to neglect: possession of the property by the defendant was procured via fraud or that the property itself or the income arising from the property is in danger of loss from neglect, waste, misconduct or insolvency    
1. This was the issue in Erickson: Erickson only proved a speculative fear that the defendant created the new corporation and entered into the management contract with it to funnel money away from the business and the plaintiff; the new corporation had paid the plaintiff and the businesses books and records were an accurate reflection of revenues.      
(3)  ATTORNEYS FEES 
a. GENERALLY 
i. ENGLISH RULE: the loser pays the winner its attorneys fees 
1. NOTE; this seems great for plaintiff but there is a downside: If plaintiff loses;  (1) 100K damages from defendant burning down the house; (2) 25K lost from paying her attorney (if not contingency) and  (3) paying the attorney’s fees for the prevailing defendant (whatever they are). So although under the American rule plaintiffs are systematically undercompensated for their wrongs, under the English rule they may be deterred from bringing suit
ii. AMERICAN RULE: each side bears their own attorneys fees 
1. American rule and the rightful position: Plaintiff’s do not get put in the rightful position under the American rule because they are not reimbursed for their attorney’s fees They are undercompensated because they are not really restored to the rightful position because in getting the award that restores them to the rightful position, they have incurred attorneys fees which have to be deducted from the award (if 100,000 damage and P is awarded 100K in compensatory damages, but incurred 25K in attorneys fees, then the plaintiff is still down 25K because the award is really only 75K) 
iii. EXCEPTIONS: Exceptions to the American Rule 
1. (1) attorneys fees provision in contract 
a. Can be included in contract, and often are 
b. Contract may provide that the loser pays 
c. NOTE; CA § 1717: no one way fee shifting in contract:  cannot do one way fee shifting by contract (as a matter of public policy, in CA, the provision will be interpreted as mutual (so that either losing side is obligated to pay fees) 
2. (2) exception to the American rule by statute 
a. Statute may provide for attorneys fees to the winner: May provide one way fee shifting (if plaintiff wins, defendant pays plaintiffs fees, but if defendant wins, the parties bear their own fees)
i.  Example: Rivera case: U.S.C § 1988; allows for the prevailing party to recover attorney’s fees (one way fee shifting; the prevailing plaintiff will be able to recover their attorney’s fees, but if the plaintiff does not prevail each side will bear their own fees   
ii. NOTE: purpose of one way fee shifting: without one way fee shifting in constitutional rights cases it may not be worth it to bring the action (under Carey proof of constitutional violation in the absence of being able to prove actual damages= nominal damages only; the litigation costs may exceed the award; so, to incentivize plaintiffs to enforce civil rights congress passes one way fee shifting. Moreover; Farrar case: where only nominal damages are awarded the reasonable attorney fee is $0.   
3. (3) some tort actions attorneys fees are awarded 
a. Common fund cases: 
b. Class actions
i. NOTE: principal/agent problem; especially prevelant in the case of class action lawsuits  
1. Hypo; if a client hires an attorney how do we ensure that the interests of the agent (the attorney) and the principal (the client) line up 
a. What does the client want; best outcome at the lowest price 
b. What is the problem; the way we pay attorneys creates an agent/principal problem 
i. Contingent fees: get paid a % if the client succeeds: Agent has an incentive to cut time, so that the amount they get paid if plaintiff is successful far exceeds the time spent on the litigation 
ii. Hourly fees:  Agent has an incentive to increase the amount of time they spend on the litigation 
iii. class action: the court has to approve the fee
1. Example: Synthorid; in common fund cases the attorneys are paid out of the damage award to the plaintiff class; in Synthroid; there were 2 plaintiff classes who were injured as a result of the drug manufacturer’s misrepresentation as to the safety and effectiveness of a less expensive generic version of the drug; (1) healthcare providers: 46 million; (2) consumer class; 88 million   
a. What did the trial court do? Imposed a 10% cap on fees because it determined that the fee awards were mega funds 
b. MEGA FUND: the judge defined a mega fund as a damage award of 75 million in up. So, because the consumer attorney’s got a fee of 88 million, they were only able to get fees of 8.8 million rather than $22 million, or a 30% fee the judge said they would have been entitled to if the award was less than 74 million 
c. What is the problem: This system creates an agent/principal problem: Creates an incentive for plaintiff lawyers to settle for less than 75 million: So the appellate court rejects this approach: judge cannot create a system which makes the principal/agent worse 
2. NOTE; class action fairness act: 
a. Coupon issue: if coupons are being issued, fee award limited to the monetary amount of the coupons actually redeemed 
3. NOTE; Jeff D case: Held that defendant can make waiver of attorneys fees as a condition of settlement, in effect forcing the plaintiffs’ attorney to sacrifice himself for the client
4.  (4) family law actions 
b. HOW DO YOU COMPUTE A REASONABLE ATTORNEY FEE; this is the issue in Rivera; how do you determine what a reasonable attorney fee is; the majority settles on the loadstar approach where as the dissent argues for the contingency fee approach 
	Approach
	Method of calculation
	Potential principal-agent problem

	Lodestar
	Reasonable hourly rate x number of hours as starting point (and 12 prong  Johnson factors)
	Run up hours or rate in excess of market

	Contingency fee
	Percentage of recovery
	Spend less time on less lucrative cases

	Reverse auction
	Ex ante competition among firms for fees
	Winners’ curse? Poor legal representation?



i.  (1) LODESTAR APPOACH: the loadstar approach is the most common approach; 
1. GENREAL RULE: Reasonable hourly rate times hours reasonably expended (reasonable number of hours) Example: Rivera 125/hr at 1900 hrs is $237,500 in fees (the amount of the money judgment was only 33K)  
a. Where does the reasonable hourly rate come from 
i. The prevailing market rate 
ii. The attorney will introduce evidence as to what the charge other clients 
iii. The judge has to make a judgment about (1) what is a reasonable hourly rate and (2) what is a reasonable amount of time 
b. How do you determine what is a “reasonable amount of time” 
i. Look at the amount of time expending by losing counsel 
ii. A lot of motions from the losing side resulting in the winning side having to respond and oppose the motions 
2. JOHNSON FACTORS: The court works from the lodestar number and may adjust on the basis of the Johnson factors: 12 factors for considered the reasonableness of the fees 
ii. (2) CONTINGENCY FEE APPROACH 
1. Under the contingency fee approach the court awards the fee based on what the attorney would have received based upon a contingency fee arrangement 
a. NOTE; Rivera case: if the court had decided to use the contingency fee approach, the plaintiff’s attorney’s would have only received 11K (versus the 237.5K they got under the lodestar approach; the argument against the contingency fee approach in the case of civil rights litigation is that the monetary award for damages is usually small: nominal damages (Carey)  or minor compensatory damages if you cant prove actual damages; this thwarts Congress’ intent of the enforcement of civil rights via one way fee shifting 
b. NOTE: Farrar case; the reasonable attorney fee when the award is nominal damages is $0; from Carey we know that without proof of actual damages constitutional violation only entitles plaintiff to nominal damages (in some jurisdictions, not California, nominal damages can be a hook for punitive damages) So the attorney would have to argue for award other than nominal damages such as injunction to get fees          
iii. (3) REVERSE AUCTION 
1. Plaintiff’s attorneys bid against each other before the initiation of the lawsuit to represent the plaintiff class for the lowest fee prior to the initiation of the lawsuit 
2. PRBLMS w/reverse auction: (1) lowest bidder may not result in the best legal representation; (2) winner’s curse: what if the law firm realizes that they put into low of a bid and the fees will not cover their costs; does this create a disincentive for the law firm to work as hard as they should 
(4) REMEDIAL DEFENSES: 
a. (1) unclean hands: equitable defense: bars plaintiff’s suit: 
i. GENERALLY: defendant claims that plaintiff’s bad conduct should bar the plaintiff from obtaining equitable relief such as an injunction; plaintiff’s bad conduct bars him from getting an equitable remedy because we don’t want plaintiffs to be able to use the judicial system to further their elicit ends. 
ii. What must the defendant show: 
1. (1) inequitable conduct by the plaintiff:  that the plaintiff’s conduct is inequitable; unlike in pari delicto there is no requirement that the plaintiff’s wrongful conduct be at least equally as bad as the defendants. 
a. NOTE: criticism of unclean hands: not exactly clear what conduct by the plaintiff for unclean hands to bar the plaintiff’s suit 
b. NOTE: no balancing requirement: there is no requirement that the court balance the plaintiff’s conduct against the conduct of the defendant (like in pari delicto which requires the plaintiff’s conduct to be equally as bad as the defendant’s) 
2. (2) related to the plaintiff’s claims: that the plaintiff’s inequitable conduct is related to the subject matter of the plaintiff’s claims  
3. NOTE: only available in equity: some jurisdictions have held that unclean hands is only available when the plaintiff is seeking an equitable remedy 
4. NOTE: no requirement to consider whether plaintiff’s suit is in the public interest: there is no requirement that the court consider whether plaintiff’s suit going forward is in the public interest. However, if it were in the public interest for the plaintiff’s suit to go forward, that would be a reason to deny unclean hands as a remedial defense, because we are in equity= judge given a lot of discretion   
b.  (2) in pari delicto: can be used in law or equity; bars plaintiff’s suit  
i. GENERALLY: literally means in equal fault; it is closely related to the doctrine of unclean hands. However, it can be raised whether the plaintiff is seeking legal or equitable relief. However, unlike unclean hands the court engaged in balancing the interests  
ii. What is the test: Pinter case; 
1. (1) the defendant must show that the plaintiff is equally at fault: 
a. (1) plaintiff has substantially equal responsibility: a defendant cannot escape liability UNLESS, as a direct result of the plaintiff’s own actions, the plaintiff bears at least substantially equal responsibility for the underlying illegality; this is the major difference between in pari delicto and unclean hand; under in pari delicto, the plaintiff can participate in wrongful conduct that is lesser than the defendant BUT NOT BE BARRED from a legal or equitable remedy  (the court is required to balance the plaintiff’s wrongful conduct against the defendant’s) 
b. (2) plaintiff illegal activity related to the subject of the suit: the plaintiff must be an active voluntary participant in the illegal activity that is the subject of the suit     
2. (2) The defendant must show that preclusion of the plaintiff’s suit would be in the public interest: 
a. Example: Pinter: The specific purpose of the ’33 Act  is to protect investors by providing full disclosure when purchasing securities so they can make an informed investment decision; the court had to determine whether barring the plaintiff’s suit would thwart that particular purpose (if the plaintiff had only purchase securities he knew were unregistered that would not be enough to bar the plaintiff’s suit; would have needed to participate with the defendant in soliciting other investors into the investment in violation of the Act.   
c. (3) unconscionability: substantive contract defense  
i. CLASSIC RULE: unconscionability defense to equitable relief (specific performance); unconscionability began as an equitable defense. Court’s of equity would refuse to award specific performance on the basis of an unconscionable contract. However, although the plaintiff would not be able to get specific performance, the plaintiff would still be able to sue for damages. 
1. Example; Wentz; contract between Campbell Soup and farmer  including a provision that required the farmer to sell all of his carrots to Campbell Soup but did not require Campbell to purchase any of the farmer’s carrots (if Campbell did not purchase the carrots the farmer could not sell them to anyone else).  The farmer breached the K when Campbell didn’t purchase the carrots and sold them to another farmer. The court refused to award specific performance because of the one sidedness of the contract, but Campbell would have been able to sue for damages.      
ii. MODERN RULE: unconscionability defense to legal and equitable relief; the UCC expanded the doctrine of unconscionability beyond denying specific performance, and under UCC 2-302 courts can re write the contract to avoid an unconscionable result; for instance in CA, if the contract is found to be unconscionable, the court can; (1) refuse to enforce the contract; (2) refuse to enforce the unconscionable provision of the contract; or (3) limit the application of an unconscionable provision of the contract (re-writing the contract) to avoid an unconscionable result 
1. TWO REQUIREMENTS; substantive and procedural unconscionability; sliding scale (the more there is of one the less there needs to be of the other 
a. (1) procedural unconscionability: is the contract a contract of adhesion; was there any ability to negotiate the terms of the contract; was the contract offered on a take it or leave it basis; are the material terms hidden in a dense agreement  
i. Example: Armendariz: either they could agree to the terms of the employment agreement (including the arbitration clause) and be employed, or they could refuse and not get the job     
b. (2)substantive unconscionability: focuses on the one sided nature of the contract terms (unfairness and oppression); here the court is looking to the substantive terms of the contract to determine if they are so one sided as to make the contract unconscionable  
i. Example: Campbell soup; the contract terms, which required the farmer to sell all of his carrots to Campbell but did not require Campbell to purchase the carrots was so one sided as to be substantively unfair or unconscionable 
ii. Example: Armendariz: the arbitration clause was unenforceable, and could not bar the plaintiff from bringing their wrongful termination action because; (1) arbitration only applied to claims by the employee against the employer but not to claims by the employer against the employee (employer could go to court); and (2) the arbitration clause limited remedies beyond what was allowable under federal law 
d. (4) estoppel: bars plaintiff’s claim for either equitable or legal relief
i. GENERALLY: although estoppel is an equitable doctrine it bars plaintiff’s claim for either equitable or legal relief. The plaintiff is estopped from bringing their claim against the defendant, because the claim is inconsistent with an earlier action or statement by the plaintiff, upon which the defendant relied to his detriment causing the defendant damage.   
ii. More than an affirmative defense: Estoppel can be used both as an affirmative defense by the defendant, and can be used as a way of defeating an affirmative defense raised by a defendant against a plaintiff (the defendant is estopped from raising the affirmative defense based on earlier action or conduct, upon which the plaintiff relied to his detriment. 
1. Example: defendant braches K and tells plaintiff they have 3 years to bring action, when in fact plaintiff only has 1 year to bring the action. In reliance on the defendant’s representation, the plaintiff brings the action 2 years later. The defendant may be estopped from asserting the SOL as a defense because asserting that affirmative defense would be inconsistent with their prior statement 
ii. Estoppel against the government: 
1. Traditional rule: generally the doctrine of estoppel cannot be applied to claims against the government. So it is better to attempt an argument of waiver, which can be applied against the government  
2. Policy reasons for the rule: 
a. (1) dishonest government officials: dishonest officials might collude with private citizens to promise benefits that the government would then have to pay; 
b. (2) government will stop giving advice: if the government is held responsible for its advice, it will give out less advice. It is better that the government give out advise, because society is better off that way, and let the victims of erroneous advice live with their mistakes (don’t want to chill government advice because it is mostly accurate)    
iii. Three elements of estoppel 
1. (1) act or statement by the plaintiff inconsistent with the right later asserted  
a. Applied: Geddes: the plaintiffs signed an agreement that they would go along with the development in exchange for the fairway and the wall 
2. (2) reasonable reliance by the defendant on the plaintiff’s act or statement 
a. Applied Geddes: the defendant developed the fairway there and the wall rather than the houses in the original plan 
3. (3) injury to the defendant 
a. Applied Geddes: Built the entire golf course on the basis of the 5th hole being where it is; sold lots for houses based on the location of the 5th hole; lost money for premium lots and had to relocate the 5th hole 
4. NOTE: estoppel and fraud: estoppel is commonly raised by the defendant in the context of fraud, but fraud is not required for estoppel (the plaintiff just needs to make a claim which is inconsistent with the plaintiff’s prior statement or act)  
e. (5) waiver:  
i. GENERALLY: waiver is the intentional relinquishment of a known right. Unlike estoppel, proof of reliance is not required. Moreover, waiver can be raised against the government whereas estoppel, under the traditional rule, cannot. 
1. Example: Bimco case; implied waiver by conduct; plaintiff was insured by the defendant insurance company. The plaintiff suffered a break-in which resulted in damage to the plaintiff’s building (the door) the theft of plaintiff’s wiring and transformers. The policy had a provision which required the plaintiff to timely file a proof of loss with the insurance company; the plaintiff failed to file timely file the proof of loss. The insurance company claimed that they were not liable to cover the loss because the plaintiff failed to timely file the proof of loss. However, the court determined that the insurance company had waived the proof of loss, because after the 30 day period, the insurance adjuster told the plaintiff the company would pay for the damage to the building (covered by the policy but not the damage as a result of the theft (not covered by the policy). 
2. ISSUE: BIMCO case: waiver required the intentional relinquishment of a known right: there is no showing that the insurance adjuster’s statement was the intentional relinquishment of a known right. What if he didn’t know that the insurance company was entitled to the timely filing of a proof of loss( known right); what if he didn’t know that the time for timely filing the proof of loss had passed (not an intentional relinquishment); the best time to bring an action for waiver is when the waiver by the plaintiff is clear (for example if the adjuster had told the insured that he was going to waive the requirement to timely file the proof of loss)   
f. (6) Laches: equitable defense 
i. GENERALLY: laches is an equitable defense that can only be raised if the plaintiff seeks an equitable remedy. Essentially, if the plaintiff waits to long to bring their cause of action (they sit on their rights) they are going to be estopped on the basis of laches from bringing the action against the defendant. It is very similar to statutes of limitation, but unlike an SOL, it has no defined period of time (when it begins to run, and when the action is time barred because the SOL has run out)   
ii. What must the defendant show to successfully raise laches as a defense to the plaintiff’s claim 
1. (1) unreasonable delay: KEY IS UNREASOANBLE: plaintiff unreasonably delayed bringing suit against the defendant 
a. Example; NAACP: the plaintiff NAACP, brought an action against the legal defense fund (LDF) for using the NAACP initials in front of their name (originally the LDF was part of the NAACP, but it was separated from the NAACP because of issued with maintaining the LDF’s non- profit tax status. The NAACP brought an action for trademark infringement. The court held that the NAACP could not bring the action against the LDF (they were estopped) because they had waited 12 years to bring the action (the parties had negotiated 12 years earlier, came to no resolution, and LDF continued to use the name without problem from NAACP until the suit 12 years later  
b. NOTE: reasonable delay: if the plaintiff can show that their delay was reasonable (for example the NAACP didn’t bring action because during the 12 year time period they were attempting to negotiate with LDF but negotiations broke down so they had to bring claim in court) then laches will not apply  
2. (2) prejudice to the defendant:   defendant suffered prejudice because of the plaintiff’s unreasonable delay 
a. Example; NAACP: the LDF would have suffered severe prejudice to the NAACP’s delay. During the time they used the NAACP initials they had built up a considerable amount of good will based upon the name (based on all the legal success they had while using the name in civil rights action like MLK) and would have lost the goodwill associated with the name. Moreover, other LDF’s had sprung up and there would have been nothing to differentiate the LDF without the NAACP initials.  
b. NOTE: prejudice to the defendant: if the plaintiff waits a long time to bring their claim (remember there is no particular time that is “unreasonable”) the defendant could argue that evidence has been lost, memories fade and would be prejudiced by the suit going forward in that way as well 
iii. NOTE: laches; what do you do if plaintiff asks for legal remedy such as damages: laches is an equitable defense so it cannot be used when the plaintiff asks for a legal remedy. However, both estoppel and waiver can be raised when the plaintiff seeks a legal remedy, so the defendant may want to claim; 
1. (1) that the plaintiff is estopped; LDF could have argued that NAACP prior actions were inconsistent with brining a claim for infringement, and LDF continued to use the name based upon those actions, and would now be prejudiced if forced to give the name up; or 
2. (2) the plaintiff can claim that the defendant waived his right to bring the claim: LDF could have argued that through their conduct, NAACP implicitly waived their right to bring trademark infringement claim 
g.  (7) statutes of limitations; defense is that the plaintiff’s cause of action is time barred because it is outside the relevant statute of limitations period  
i. SOL v. Laches: unlike laches, statutes of limitations apply both to legal and equitable causes of action. So, whether you bring a breach of contract action seeking damages (legal remedy) or specific performance (equitable remedy) the same statutes of limitations applies (because both are a breach of contract action). Moreover, while laches involves a flexible case by case analysis (was there unreasonable delay; has the defendant been prejudiced) statutes of limitations are set by statute and are usually inflexible     
ii. EXCEPTION: no legal remedy/only equitable: only laches applies in causes of action where the only remedy available is equitable (breach of trust action) 
iii. How are SOL created: statutes of limitations are created by legislatures via statutes 
1. (1) If state cause of action: Need to look at state scheme (the SOL will be governed by state statute) 
2. (2) If federal law claims 
a. Sometimes the federal statute will have its own SOL period 
b. What if no SOL in the federal statute 
i. Statute prior to 1990: look to the analogous state law to determine what the SOL period is (use the SOL period for the analogous state law claim) 
ii. Statutes after 1990: 4 year SOL period 
iv. JUSTIFICATION FOR BARRING PLAINITFF’S CLAIMS: 
1. (1) stale claims: the court is concerned over fading memories and loss of evidence/they do not have to hear these causes because of the SOL which allows them to consider claims that are not stale (frees up the judicial docket)   
2. (2) defendant’s repose: the defendant is entitled to finality/peace 
v. THREE ISSUES regarding statutes of limitations 
1. (1) Accrual: the issue here is when the clock begins to run; when does the SOL period begin to run on the plaintiff’s claim. 
a. Three approaches: sometimes these dates are the same date (think of a personal injury accident involving a car accident; all the dates would be the same)   
i. (1) date of the wrongful act 
ii. (2) date of the injury 
1. CA: HIV example: when the statute runs from the date of injury, and injury equals appreciable harm, the SOL period can run even before plaintiff knows he or she is injured; in the HIV example, is someone had given the plaintiff 6 months after they received the blood transfusion they would have known they were HIV positive= appreciable harm; so the SOL begins to run 6 months after the negligent transfusion of HIV even though the plaintiff may not know they have HIV until after the SOL (because of no symptoms) 
2. Example: CA medical malpractice: SOL begins to run from the date of appreciable harm (date of injury rule) 
iii. (3) date of actual or constructive discovery of the injury 
2. (2) Continuing violations: how do we treat claims based on injuries that continue to get inflicted over time?     
a. GENERAL RULE: it is not enough that the harm is continuing; there must be a continuing violation; moreover you can only sue for harm that occurred from a violation which occurred within the applicable SOL period
i. Example: Klehr case: plaintiff consumers sued defendant manufacturer for a silo they had purchased from the manufacturer because the silo did not work as represented; it kept in more oxygen that advertised which resulted in moldy and fermented feed which resulted in the cows producing less not more milk as advertised. The plaintiffs purchased the silo in 1974, but did not sue until 20 years later so the action was time barred under the applicable 4 year SOL. Although there was harm during the SOL period (89-93=4 years) the plaintiffs could not point to a single violation during that period which caused the harm; the plaintiff could only show that harm was caused by the sale of the silo which occurred in 1974. 
ii. Example: NAACP case: every time the LDF uses the NAACP initials that is a new violation, which would start over the applicable SOL period 
1. NOTE:  importance of laches; if laches did not bar the action by the NAACP, the NAACP could bring an action against the LDF because each time the LDF used the NAACP initials they would have newly violated the NAACP trademark; so laches can essentially bar an action even though the SOL has not yet ended 
iii. NOTE: Ledbetter case; employer discriminated on the basis of gender in 1978 (unequal pay scale). Beginning in 1985 the employer began giving the same pay increase to all employees regardless of gender (so now discrimination after this date).  Plaintiff made argument that the SOL period restarted every time she received a paycheck; although the pay increases the same, injury every time receives new pay check because pay is no equal due to lower base salary from 1978. Supreme Court rejected the argument; no new violation within the SOL period only continuing harm from the discriminatory pay base (violation in 1978) 
3. (3) tolling: under what circumstances will courts delay the running of the SOL period? 
a. Example; CA; injury to minor: in CA the SOL period does not begin to run when the person injured is a minor until they reach the age of the majority. So, say you injure a 15 year old negligently driving, and the SOL for a tort cause of action is 2 years. The 15 year old would not have to bring the cause of action until 2 years after they reach the age of 18 (so they have 5 years to bring the cause of action). 
b. (1) DISCOVERY RULE: clock does not run (the SOL tolls) until such time the plaintiff actually discovers or reasonably should have discovered their injury and the cause of their injury  
i. Example: O’Brien: plaintiff’s mother took DES in 1956 (this is the date of the wrongful act notice that it is even before the plaintiff is conceived). In 1971, plaintiff gets sick, has cancer, and plaintiff’s parents tell the doctor not to tell her she has cancer. In 1976, plaintiff reads an article where she starts to put 2 and 2 together; about connection between DES and cancer (girl in article had same symptoms); plaintiff asks her doctor is she has cancer; he says yes but wont giver her straight answer about whether her mother took DES (cancer could have been caused by DES he says). In 1979 plaintiff’s mother finally admits to having taken DES. The issue in the case was whether the cause of action against the manufacturer of DES was time barred. The jurisdiction had a discovery rule where the SOL was tolled until such time that the plaintiff actually or reasonably should have discovered her injury (1976), the cause of her injury (she claims 1979 but the court says enough info in 1976 to determine the cause of injury) and the relationship between her injury and the cause. The court determined that the plaintiff had enough knowledge in 1976 to determine the cause of her injury so the cause of action against the manufacturer was time barred 
ii. TAKEAWAY: the majority said that the plaintiff had enough knowledge that she was on inquiry notice in 1976 (based on article on Dr. telling her that she had cancer) that through due diligence she would have discovered that DES was the cause of her cancer prior to her mother telling her in 1979; THIS IS A VERY HIGH BAR FOR PLAINTIFFS 
c.  (2) FRAUDULANT CONCEALMENT: Fraudulent concealment is a tolling doctrine that tolls statute of limitations for period of concealment until plaintiff discovered or reasonably should have discovered his or her injury and the cause of the injury. 
i. Fraudulent concealment on the discovery rule: where the jurisdiction recognizes the discovery rule for the cause of action, fraudulent concealment is unnecessary  
ii. Requirements for fraudulent concealment 
1. (1) failure to discover must be result of fraudulent concealment: plaintiff must show that they did not know nor could they have known about their injury or the cause of their injury due the defendant’s fraudulent concealment 
a. Applied; Knaysi: although the plaintiff knew that she suffered an injury (the septic abortion) she did not know the cause of her septic abortion (the Dalkon shield)  
2. (2) superior knowledge:  the defendant must have control and superior or exclusive knowledge of the facts necessary for the plaintiff to make out a cause of action 
a. Applied; Knaysi: the manufacturer of the Dalkon shield knew from test results that only they had access to that the Dalkon shied was not as safe and effective as advertised  
3.  (3) material misstatements: via affirmative misstatements, the defendant conceals the essential facts from the plaintiff 
a. Applied: Knaysi: the defendant continued to advertise that the Dalkon shield was safe even though they knew from the test results that it was not safe or effective 
b. NOTE: fiduciaries: they don’t need to make material misstatements; they have a duty to speak/disclose, so if they fail to speak that is enough 
c. NOTE: RELIANCE REQUIRED: majority presumes that the medical community relies on drug manufactures for accurate information about safety and effectiveness; dissent thinks there was no proof of actual reliance by the plaintiff or her doctor 
(5) SUITS AGAINST THE GOVERNMENT 
a. (1) SOVEREIGN IMMUNITY 
i. GENERALLY: bar to retrospective relief: means primarily that you can’t get damages or restitution (retrospective relief) However, sovereign immunity does not prevent suit seeking prospective relief, such as an injunction 
ii. WAIVER: Sovereign immunity can be waived: 
1. Federal Government: the government can waive sovereign immunity
2. Example: federal torts claims act (FTCA):  for certain torts committed by the government the government agrees that it can be sued 
a. HYPO; walking across the street and hit by a postal truck. Government would be able to assert sovereign immunity, but through the federal torts claims act they consent to being sued (for policy reasons if a postal worker runs over 
b. NOTE: discretionary functions: if the government makes a policy choice, and you are injured as a result of that choice, you cannot sue (if there is an exercise of policy making discretion cant sue) 
i. Example: government decides to build nuclear waste facility (this is a discretionary decision; different from how the postal worker decides to drive their truck). If the federal government could be sued for discretionary decision making this would lead to a lot of litigation
3. State government: the state government can also waive sovereign immunity (if they have it) 
iii. Who has sovereign immunity; 
1. (1) Federal government:  has sovereign immunity
2. (2) State government: also have sovereign immunity, but because the federal government is supreme, in certain circumstances Congress can abrogate state sovereign immunity. when Congress attempts to abrogate state immunity there is an 11th amendment issue 
a. BOTTOM LINE: the Supreme Court has been reading Congressional attempts at abrogation very narrowly (difficult to abrogate state sovereign immunity). If you want to abrogate state sovereign immunity, the intent to do so must be un-mistakenly clear (super strong clear statement rule) 
3. (3) Municipal government (such as the city of Los Angeles): NO sovereign immunity 
b. (2) SUITS AGAINST GOVERNMENT OFFICIALS 
i. (1) There are different types of suits that can be brought against officials 
1. Official capacity: can’t get around sovereign immunity by suing an official in their official capacity, because you are really just suing the government. Can’t get retrospective relief by suing the individual 
2. Personal capacity; asking for that person to personally pay money. Sovereign immunity only prevents money (damages) coming from the government, so the question is whether you can collect damages when suing an officer in their personal capacity. Although the officer may be personally liable for damages, the government is still not liable for damages 
ii. (2) NOTE: burden on government official to raise defense: when you sue a government official the government official has to raise the defense of immunity as an affirmative defense 
c. (3) QUALIFIED IMMUNITY 
i. TEST FOR QUALIFIED IMMUNITY: Harlow: government officials performing discretionary functions generally are shielded from liability for civil damages insofar as their conduct does not violate clearly established statutory or constitutional rights of which a reasonable person would have known.” 
1. Prongs to the Harlow test 
a. (1) is the government official performing a discretionary function: the question is essentially whether the government official is involved in a policy making function 
i. NOTE: no immunity: because the postal worker who runs over your foot was not involved in a discretionary function (not making policy) the postal worker has NO IMMUNITY 
b. (2) clearly established constitutional or statutory rights: Two Steps 
i. (1) is there a constitutional violation: if the court doesn’t first determine whether there is a constitutional violation, before determining whether qualified immunity applies, then the constitutional right will never become clearly established; this benefits future plaintiffs  
ii. (2) is the constitutional or statutory right clearly established; once the court determines there is a constitutional violation, the court determines if the law was clearly established at the time the government official was involved in the conduct there are three ways a plaintiff can show that a law was clearly established  
1. Look to controlling authority in the jurisdiction
2. Look to a consensus of cases of persuasive authority from outside the jurisdiction 
3. Is the unconstitutionality of the action too obvious to have been litigated
4. NOTE: if the plaintiff fails to show that the constitutional or statutory right was clearly established then the government official is entitled to qualified immunity 
c. (3) reasonable person standard: objective reasonableness: the question is whether a reasonable person would have known of the constitutional or statutory right 
i. NOTE: OLD TEST; the old test included a subjective prong; did the government official act with malicious intent ; the Supreme Court did away with the subjective prong because it made it impossible to dismiss frivolous claims brought against government officials in their personal capacity because malicious intent question raised a question of fact for the jury  
ii. NOTE: NEW TEST and subjective motive: although the new test does not include the subjective prong, subjective motive may still be an issue in the case; if the subjective motive of the defendant is an issue, then limited discovery will be allowed prior to the summary judgment stage 
1. Example: Harlow; the plaintiff in Harlow claimed that he was fired from his job due to a conspiracy by two white house aides to get rid of him because he was a whistleblower.  
a. Applied to this case: note this case still turns on subjective motive: the main question is what motivated the firing (did they fire to reduce employee size or did they fire to get rid of the whistleblower) 
i. NOTE: when motive is an issue limited discovery is allowed; so when motive is the issue doesn’t really help the defendant  
d. (4) ABSOLUTE IMMUNITY 
i. Who has absolute immunity? When do they have absolute immunity:  (1) identify the actor and (2) identify the nature of the act 
1. President; absolute immunity for official acts  
a. GENERAL RULE: Absolute immunity for official acts 
b. PAULA JONES CASE: no absolute immunity for unofficial acts, but the trial judge has the ability to delay the proceedings on the basis of the president’s schedule 
c. BETTER APPROACH FROM PROF: can’t sue until the day after he is no longer president (the case is stayed until the president is no longer the president) 
2. Judges: absolute immunity for judicial acts  
a. Example: Stump case: so long as the judge has jurisdiction=absolute immunity for judicial acts 
i. Here the court was a court of general jurisdiction, he has subject matter jurisdiction over basically everything 
ii. NOTE: the court did distinguish on the basis of jurisdiction (criminal judge making an order in probate court would not have absolute immunity because of lack of jurisdiction)  
3. Prosecutors; absolute immunity for prosecutorial functions (not investigative functions) 
a. (1) Absolute immunity for prosecutorial decisions 
i. Who is going to be indicted 
ii. How the case will be tried 
iii. Plea bargains 
iv. SAME RATIONAL FOR JUDICIAL ABSOLUTE IMMNITY: as much of a target as judges for disgruntled litigants; need to shield these prosecutors so that they can do their job and also so people will continue becoming prosecutors 
b. (2) Qualified Immunity when acting as a police officer (actions as an investigator) 
i. VERY FINE LINE BETWEEN THE TWO 
1. Interviewing witnesses 
2. Fact collection 
ii. Why is there a distinction: When the prosecutor acts as an investigator, they are acting like a police officers, and police officers only get qualified immunity 
4. (4) Members of Congress: absolute immunity under the Speech or Debate Clause 
a. Absolute immunity applies to legislative functions (reading pentagon papers (classified state secrets) on house floor= absolute immunity) 
i. Can’t be sued for libel for saying something on the Congressional floor 
ii. BUT if you take the pentagon papers and have them published, then there is no immunity 
iii. MOREOVER, absolute immunity does not extend to bribes (if paid to vote a particular way then that is not protected by the speech or debate clause) 

(6) FLUID CLASS REMEDIES
a. Example: Eisen case: in Eisen, there was a plaintiff class of 6 million who were injured as a result of odd lot trading conducted by the defendant. The plaintiff class claimed that the fee charged by the defendant for the odd lot trading was too high.  The problem in the case was the plaintiff class was large (more than 6 million people) while their damages were low (odd lot trading involves the trading of a small number of shares of stock so not worth much) so the costs of giving notice to every plaintiff was greater than their damages and some of the plaintiffs could not be found. However, the trial judge was concerned that the defendant would be under-deterred if they could get out of the lawsuit via the notice issue, so the trial judge created a fluid class remedy 
i. What is a fluid class remedy? The defendant is going to be required to pay a certain amount of money with a portion of that money going to the attorneys (already talked about the conflict here with attorneys fees) and in the future, odd lot trading is going to be done at a discount and the discount will continue until the damages are paid off 
ii. How if this different from a typical class action? Usually the damages go to people who have suffered injury. Under a fluid class remedy the people getting the benefit from the settlement are those that engage in future trading (may be the same as those who were injured) rather than those who traded in the past and were injured by the defendant’s illegal practices 
iii. What is the problem with this resolution? Ordinarily we require matching (think Hatahley) need individualized determination of the injury to each member of the class. Here those receiving the benefit of the damages are even connected to the underlying litigation. So this remedy isn’t tied to the rightful position standard; some who are injured are getting nothing (may not trade in the future) whereas those that were not even injured will get the benefit   
1. What does this requirement of matching suggest? There is going to be under-compensation of plaintiffs and under-deterrence of defendants. May require the remedy to come outside the tort context or may require the government to bring the suit or cause of action. Our system of remedies may not be adequate to deal with these problems 
2. BUT CY PRES; can give the money to an organization in the spirit of the settlement (for example in this case a consumer rights organization) 
3. BUT AFFIRMATIVE ACTION; an affirmative action remedy that says for example that a certain number of African American employees must be hired because of past discrimination is an example of a fluid class remedy. Just like we saw in the structural injunction cases, where the courts deviated from the rightful position principal and looked to use free-wheeling equitable discretion standard, in this case again, the court allows for fluid class remedies   




