Remedies Outline

I. Introduction - Reading: pp. 1-10  

· Five Types of Remedies (toolbox metaphor) 

· Compensatory Remedies – sum of money to compensate 

· Preventive Remedies – prevents harm before it happens 

· Coercive remedies – court order, injunction 

· Declaratory remedies – court merely declares parties rights and responsibilities 

· Restitutionary Remedies – give P all or part of D’s gains when D has been unjustly enriched 

· Normally P has choice between Restitution and Compensatory Damages 

· Punitive Remedies – punish wrongdoers 

· Ancillary Remedies – helping remedies 

· Contempt – to help enforce an injunction 

· Justifications for Damages – from Hatahley 

· Corrective Justice – aristotle’s theory of justice – morality 

· when you are wronged by someone, that someone is morally obligated to right the wrong 

· Economic Analysis – law should encourage the most efficient levels of conflicting activities 

· Kaltor-Hicks definition of Efficiency – choosing legal rules that maximize overall social wealth – maximize the pie 

II. Paying for Harm: Compensatory Damages

A. The Basic Principle: Restoring Plaintiff to His or Her Rightful Position - Reading: pp. 11-19, Supp. 1-2  

· Measuring Damages 

· The rightful position standard – aim of damages is to put the plaintiff in the position he or she would have been in but for the wrong 

· Use market Value when you can, the indians private trading market – Hatahley 

· Make an individual determination for each P, don't award pain and suffering as a group – Hatahley 

· Don’t allow rough cut judgments, need sufficient precision – Hatahley 

· Measure market value usually with market price at time P suffered the loss, but sometimes we use repair and replacement when that’s cheaper 

· US v. Hatahley (10th Cir. 1958 11) (court reversed trial courts determination of damages where US took indians horses 

B. Value as the Measure of the Rightful Position - Reading: pp. 19-37, Supp. 2 (bottom) -4  

· Different possible issues 

· subjective, market, imperfect markets, lemons problem 

· Usual market values 

· Market Value of lost or destroyed item

· Difference between the value of an item before and after it was damaged

· Difference between what was promised and what was received

· Generally courts use whichever valuation method is cheaper as long as it accurately reflects the market at the time of the wrong - Fifty Acres of Land 

· Remember the Kent (Redding pipe) case, P wanted repair and replacement but the market value of the house was the same so P got nothing 

· House built without a roof, market value difference is 30k, cost to put on a new roof 5k – court would award 5k 

· In a perfect market the two values will be the same.

· US v. Fifty Acres of Land (p.19 1984 US) (court used the lower value, market value, when valuing a landfill that was taken by Gov. for flood control project instead of a the value of a substitute facility that would have been much more)

· Sometimes courts use replacement cost 

· King Fisher Marine Service Inc. (N13 page 26) (court used higher value where lower purchase price of barge did not accurately reflect the market shortage at the time of the wrong)

· When market value is low some courts allow replacement cost - like with cars to deal with the lemon problem

· Where there is no market for damages 

· Trinity Church v. John Hancock (Mass. 1987 p.26) (church was damaged by construction nearby reduced life of church from 300 to 150 years)

· Three approaches 

· No damages - too speculative too far in future 

· Damages done in future - damages are equal to the present value of the cost of repair in 150 years 

· Damage done now - Damages are cost of repair now 

· Goods that fluctuate in value over time - Decatur County v. Young (Ind. 1981 33) 

· Market value is determined at time of wrong 

· Special rule - damages to crops determined based on market price at time of harvest, even though P was planning on holding beans to speculate 

· rationale - do not charge D with risk of speculation, P could have bought beans when at harvest time and held them for a year 

· Stock purchases, court vary note 3 on p.35 

· more likely court will favor P (use higher market price) when D has engaged in intentional wrongdoing 

C. Reliance and Expectancy as Measures of the Rightful Position - Reading: pp. 37-56, Supp 5-6  

  

· Reliance damages - typically used in tort cases 

· B-A = reliance damages, moves P from current point (below zero, A) to status quo ante (zero, position before wrong, B)

· But in nose job case (Sullivan v. O’Connor), court limited contract case to reliance damages for policy reasons – do not want to discourage doctors from being optimistic

· Expectancy damages - typically used in contracts cases 

· C-A = expectancy damages, moves P from current point (below zero, A) to the promised position (positive, C > B)

· Some jurisdictions - Where there is a promise in a torts claims and there is something like fraud

· Lost volume sellers  

· Neri v. Retail Marine Corp. (NY 1972 37) (buyer put down deposit for boat then breached, seller had to store boat and then sold it to someone else)

· to put seller back in rightful position need to compensate him for cost of storage plus profit on a sale he lost then subtract the deposit 

· If not a lost volume seller cannot get damages unless sold for less 

· Cases 

· Seller warranted that a computer system could accomplish certain functions, buyer bought it for 46k, Computer was actually worth 6k, computer that would do everything warranted would cost 207k - Chatlos v. NCR (3d Cir. 1982 p.48) 

· to put buyer back in rightful position we move them from point A ( -46k + 6k paid 46k for computer worth 6k) to point C (207k - 46k) 

· C - A is 207k - 6k - 201k 

· dissent - 207k is speculative, ridiculous for buyer to think he got 207k computer for 46k. 

· P bought worthless mining stock for 6k expecting to get 40k of value and sued in tort for fraud, court awarded expectancy damages - Smith v. Bolles (1889 53) 

· C = 34k (40k - 6k), A is -6k (0 - 6k) 

· expectancy damages are 40k 

· here court limited P to reliance damages because it was tort = 6k 

  

D. Consequential Damages - Reading: pp. 56-68, Supp. 6 (bottom) - 7  

· Generally you get consequential damages – Buck 

· Consequential damages -happen sometime after the wrong compare to initial (general) damages that occur right after the wrong

· traditionally court were skeptical of damages that appeared to be consequential 

· Hadley court said only reasonably foreseeable consequential damages are recoverable in K 

· but all types of consequential damages are recoverable in tort 

· Xcptn – where breach is failure to pay money you cannot get consequential damages – Meinrath 

· Get the money plus interest at the legal rate (covers cost of borrowing)       

· Xcptn to the Xcptn – in cases of insurance bad faith failure to pay when it amounts to a tort 

· Insurance company fails to pay money on claim for no good reason 

· Can get emotional distress as a consequential damage 

· If insurance company had a good reason, then no tort, only get contract damages 

· Under UCC unless contract says otherwise 

· Buyers are entitled to incidental and consequential 

· Sellers entitled to incidental only 

· Incedental damages are only one type of consequential damages 

· UCC section 2-719(3) – consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable.  

· Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable, but limitation where the loss is commercial is not 

· Most contracts limit consequential damages, especially commercial contracts 

· This is effective unless it is unconscionable 

· Cannot limit consequential damages for K’s involving necessities of life 

· Limitations on damages coming out of personal injury are prima facie unconscionable and/or against public policy 

· Limitations of damages in Doctor/Patient K is against public policy 

Cases

· Court held lessee could get consequential damages where they were provided by K - Buck v. Morrow (1893 p.56)

· Buck leased land from Morrow for five years with agreement that Morrow would pay all of Buck's damages if Morrow sold land after two years

· Buck got money to cover his new higher rent, money for cattle lost in his move and money to pay for an extra ranch hand to help handle the move

· Court called the increase in rent general damages used to put the P back in rightful position, and the other incidental or special damages, but the distinction does not make sense 

  

· Meinrath v. Singer Co. (SDNY 1980 p.63) (court held that Meintrath could not recover consequential damages in the form of a failed business venture when Singer failed to pay a special bonus and knew that Meinrath was depending on that bonus for his other business ventures)

· court held you get legal interest rate for failure to pay money at a specified time 

  

E. Limits on the Basic Principle

1. The Parties’ Power to Specify the Remedy - Reading: pp. 74-88 (top), UCC §§ 2-714, 2-719 (in Handout pp. 1-2)  

Limits on Remedies

· If remedy provided for in K fails in its essential purpose it is striken - UCC 2-719(2) 

· but restriction on consequential damages will be upheld 

· Kearney & Trecker Corp. v. Master Engraving Co. (N.J. 1987 p.74) (court struck a repair and replace clause in a machine tool contract because that provision failed in its essential purpose because the machine kept breaking down but upheld and express exclusion of consequential damages) 

· court noted that P could have proved expectancy damages 

Liquidated Damages Clause 

· Courts don’t allow if they are penalties 

· Rationale - Courts job to set damages not parties, do not want to prevent efficient breach 

· Must show 

· Stated damages bear a reasonable relationship to actual and anticipated loss; and 

· Actual damages are difficult to prove 

· If liquidated damage clause fails then P just gets the standard remedies 

  

Cases 

· Ashcraft & Gerel v. Coady (DC Cir. 2001 p. 83) (court upheld a liquidated damages clause that required an attorney to pay 400k for breach of employment K after atty stole clients and sabotaged computer system) 

2. Avoidable Consequences, Offsetting Benefits, and Collateral Sources - Reading: Rockingham County v. Luten Bridge Co., Parker v. Twentieth Century-Fox Film Corporation (in Handout, pp. 3-12), pp. 101 –110, Supp. 8 (middle) - 9  

Mitigating Damages 

· There is a duty to mitigate damages, must take reasonable steps

· If non-breaching party is aware of the rule then they should be put in the same position, but breaching party will be relieved of unreasonable damage – helps breaching party 

· Don’t pile on damages 

· In employment context do not need to take a different or inferior job – protects professionals 

· Reasonable steps

· Stop unnecessary work

· Make a reasonable resale

· Obtain substitute performance

· But you can still get consequential damages incurred in mitigation

· Failure to take reasonable steps

· You are treated as if you did 

· Xcptn - there can be offsetting benefits

· If you get a benefit from the wrong it gets deducted from damages

· This could be money that you receive

· Or an expense that you do not have to pay

· Compare the profit if no breach to the profit with breach and offsetting benefit

· Xcptn to the Xcptn – Collateral source rule

· Where the payment is wholly independent of the wrongdoer it does not offset the wrongdoers damages

· but see Molzof – veteran injured by VA hospital, got treatment from VA (no charge) and still gets full recovery because payment came from an independent fund

· Applies in cases like insurance, and other government benfits

· Arguments for collateral source rule

· Want to encourage insurance

· Want to give innocent P the windfall not the culpable D

· No necessity of double recovery, insurance contract allows for subrogation

· Militates against other factors in torts cases like fact that jury is not told about contingency fees (attorney’s fees are not recoverable)

· Arguments against collateral source rule

· Double recovery, because no subrogation requirement

· No reason for special exception for these type of offsetting benefits

· Collateral source rule should not be used to solve other problems like contingency fee arrangements, if you want to solve that problem solve it by allowing recovery of attorney’s fees

· Some tort reform targets eliminating the collateral source rule

Cases 

· Rockingham County v. Luten Bridge Co. (4th Cir. 1929, Supp. 2) (court held that party who built bridge to nowhere after being told the contract was canceled could not recover the full cost of finishing the bridge) 

· Parker v. 20th Cent Fox (1970 Ca. Supp.7) (court held it was not failure to mitigate  as matter of law where Shirley McClane was promised an acting role in a musical with a right of refusal on the Director that was to be filmed in US but then after breach was offered a role in Australia in a western and refused)

· dissent said it should go to a jury 

Hypos 

· Car sale hypo – offsetting benefit vs. duty to mitigate 

· You have K to sell your car to buyer 1 for 2k, and buyer 1 breaches, the reasonable value of the care is 1500, you do not resell 

· Damages = $500 

· Suppose you sell for 1800k, the 1800k is an offsetting benefit, you only get 200  

· Contrast the Leary case – there the P was a lost volume seller 

· Now assume you had to touch up paint for 50 to sell for 2k but instead after the breach, you sell for 1800k 

· Damages are 150, need to subtract out 50 (its an offsetting benefit) 

· New car crash hypo – collateral source rule 

· Driver crashes her car into your gate, 1k damage, you claim to homeowner, who pays damage minus 250 deductible - 750 

· 750 seems like a offsetting benefit, but D should still pay 1000k 

3. Proximate Cause and Related Problems - Reading: pp. 110-126  

Other judicial Limits on Damages 

· Reasonable Certainty 

· Example, trying to recover future lost profits in a business that fails, courts say no because so many businesses fail 

· Actual Cause 

· Like where factory emits pollution and P’s get cancer but fail to prove the cancer was caused by the factory’s pollution 

· Proximate Cause 

· Economic harm rule 

· Sig alert hypo – do not have to pay anyone who suffered purely economic harm, 

· But you do have to pay economic damages to anyone you hurt personally 

· Justification – do not want to make people subject to crushing liability 

· Xcptn – when the only kind of damage that can be caused in economic then the rule does not apply 

· Example an accountant who screws up 

· Unforeseeable consequential damages 

· recoverable in tort - thin skull rule 

· not contract 

Cases 

· Policy based limit on damages - Pruitt v. Allied Chemical Corp. (E.D. Va. 1981 p.110) (court made a policy based decision and decided that commercial fisherman and sport fishing businesses could recover where D polluted the bay but seafood distributors could not) 

· Sportfishing businesses seem like indirect harm but that is the only way for D to be punished for damaging sportfisherman (they will not get together and sue) - court is worried about deterrence

· Economic theory based limit on damages - Evra corp. v. Swiss Bank Corp. (7th Cir. 1981 p.119) (judge posner applied a K doctrine to a torts case and placed the responsibility/liability on the cheapest cost avoider) 

· P sued bank for screwing up a wire transfer that led P to lose a shipping contract and having to get a new one that cost a lot more 

· court placed responsibility on P because they knew how much was riding on the wire transfer 

F. Damages Where Value Cannot Be Measured in Dollars

1. Personal Injuries and Death - Reading: pp. 146 (middle) -162, skim pp. 168-181, Supp. 13 (bottom) – 20 (top), 21 (middle) - 25 (top)  

· Pain and suffering is an issue left the jury 

· No market in pain and suffering, juries reach wildly different damages figures     

· distinguish from out of pocket expenses, past and expected medical expenses 

· Two issues 

· Per diem rule – Debus v. Grand Union Stores (Vt. 1993 p.146) 

· Court said OK 

· Dissent said it was prejudicial takes a big number and breaks it down to make it smaller 

· Arg against – juries should not use per diem arguments as evidence 

· Arg for – adequate safeguards exist in trail practice 

· Golden rule argument – put yourself in the P/D’s shoes 

· Cannot do this because it takes the objectivity out of a juries decision       

  

Caps on Damages and Other Limits 

· In CA initiative was passed making noneconomic damages several only and not joint and several 

· Negligence claims against health care providers in CA are subject to a 250k cap on non-econ damages 

· Some states impose caps across the board 

· One main argument for them is that they keep insurance prices down 

Wrongful Death 

· History 

· Limited because of quirk in English Law – Baker v. Bolton (1808) (when  person dies, his right of action dies along with him) 

· English Parliament reversed in 1846, allowing “pecuniary damages” 

· Each state’s statute differs but usually no money for emotional distress, some only allow financial support 

· Allows for economic losses instead of non-economic losses 

· Two main claims 

· Survival of personal injury actions (need conscious pain and suffering); can provide hook for punitive damages 

· Loss of consortium claims; usually limited to spouses, not children (jx specific) 

· You can recover from loss of joy but not grief 

2. Dignitary and Constitutional Harms - Reading: pp. 181 (bottom) -201  

Dignitary and Constitutional Harms 

· Lack of market 

· Types of injuries 

· Damage to reputation 

· Emotional distress/pain and suffereing 

· Value of dignitary loss?? 

· Deterence? No because we are concerned with compensatory damages 

· Remittitur – judge gives P option of a new trial or taking the lower amount 

· judge can use if value of damaged shocks the conscious 

· Additur – court cannot increase, only remedy is a new trial 

· For Constitutional violation, or violations with no injury, get nominal damages, $1 

· Can be hook for attorney’s fees 

· Presumed Damages 

· Allowed in defammation 

  

Cases 

· Levka v. City Of Chicago (7th Cir. 1984 p.181) (court remitted damaged from 50k to 25k where P was illegally strip searched and had emotional distress and loss of earnings 

· court looked at other cases and found that the only cases where damages were higher that 25k were cases where there was aggravating circumstances 

· Compare 80k in putrid coffee case and 5 million in age discrimination case

· Carey v. Piphus (US 1978 p.193) (court did not extend per-se damages rule from defamation to a case where principle busted a student for what looked like a joint.)

· court said you get nominal damages but need to prove additional injury to get more damages 

G. Time and the Value of Money- Reading: pp. 216 (bottom) –230 middle (focus on problem, p. 228), Supp. 29 (middle) - 32 

Interest and Net Present Value 

· Interest, can get prejudgment (from injury to trial) and post judgment (from judgment to end of appeal) 

· Normally use an annual interest rate compounded yearly (CA rate is 10% a year) 

· Compensation for delay in recovering damages for something that happened in the past 

· Present value awards money now that the P will not have earned or need until some point in the future 

· First determine how much wages go up 

· Productivity, industry trends, inflation 

· P’s want general inflation and therefore interest rates to be low 

· P wants wage growth to be high, D wants it low 

· Then determine interest rates on safe investments in the future 

· Law assumes P will pick a safe investment 

· P want it low, D want it high 

· What affects interest rates 

· Riskiness 

· Length of time till maturity 

· Jones & Laughlin Steel Corp. (US 1983 p.216) 

· Court held that there is no federal rule mandating offsetting wage increases and interest rates, use any number of methods to calculate 

· Noneconomic damages 

· Should those be discounted to NPV 

· Court have split 

III. Preventing Harm: The Measure of Injunctive Relief

Injunctions 

· Coercive remedies 

· injunction 

· Writs of mandamus, prohibition, habeas corpus 

· Declaratory judgments may be implicitly coercive 

· Damages are not a coercive remedy - Contrast power that backs up damages 

· More limited, seizure 

· Definition – a court order, enforceable by sanctions for contempt of court, directing a D to do or refrain from doing something 

· Aimed at the future to assure the rightful position by 

· Preventing future harm – preventive injunction 

· Or preventing the future bad effects of past harm – reparative injunction 

· Compare damages which are about past harm 

· Court order in equity, not law 

· Prohibitive and mandatory – most courts say they could be either despite statutes that seem to say injunctions can only be prohibitive 

· Question of law 

· Contempt power: coercive, compensatory, and punitive 

· There is a choice between types of recovery 

· But in some cases you can get both damages and injunction 

· Four kind of injunction 

· prohibitionary - prohibit something 

· mandatory - make you do something 

· reparative - address future affects of past harm 

· preventative - prevent harm from happeneing 

· the categories overlap and just about every injunction can be characterized as any of the above 

· Issues 

· When are injunctions available - elements 

· How broad should they be, 

· scope tied to the nature of the wrong – Marshall case (nationwide corporate practices) 

· Two traditions 

· Rightful position - Winston case, SCOTUS now approves of this 

· This cuts of the type of remedies the court had awarded to fix segregation and prison abuse 

· Free-wheeling equitable discretion – Bailey case 

· supreme court has made it clear that rightful position is the correct tradition but court claim that injunctions are prophylactic (aimed at rightful position but go a little beyond to help protect the rightful position) - Lewis 

· Elements (prof's test but see analysis in Ebay that favors D, puts burden on P to show that burden on D is not undue) 

· Irreparable injury (no adequate remedy at law) 

· Adequacy means that the legal remedy is “as complete, practical, and efficacious as the equitable remedy” - Laycock 

· Propensity (realistic threat of violation) 

· May raise ripeness concerns (Humble Oil) or 

· mootness concerns (W.T. Grant) – something happened already but D has assured it will not happen again. 

· Three factors

· The bona fides of the expressed intent to comply

· The effectiveness of the discontinuance and

· In some cases the character of the past violations

· Not applicable to reparative injunctions 

· Sometimes other policy concerns 

· Sometimes court deny even though first two elements are met 

· 3d party effects

· Big burden on D and only a small benefit to P – Van Wagner, Ariola

· Burden on Court

· Reasons of substance or procedural policy (1st amend or right to jury trial)

· injunction that changes the status quo may make it harder to get - read supp. 61-70 

· Also comes up in preliminary injunction 

· Justification 

· Want to make injunction as narrow as possible – do not want to shift the balance of power 

· Notes 

· In K setting an injunction is called specific performance 

· Consent decree – Settlement agreement that can be enforced through contempt power – its an injunction, P’s want these 

· Do not need to sue for breach of K, just go to same court 

· Whether P can get punitives with an injunction is a jx specific rule 

· Permanent injunction is after final jment, preliminary is during trial until final jment 

· Perpetual jment means it goes on to infinity 

· Prophylactic injunctions 

· Injunction that goes a bit further than the rightful position in order to protect the rightful position 

· How do you know if a court is doing this or just engaging in free-wheeling equitable discretion 

A. Preventive Injunctions - Reading: pp. 233‑260 (top), Supp 34 (note to p. 245 only)  

Cases 

· Humble Oil & Refining Co. v. Harang (E.D. La. 1966 p.233) (court denied P's prelim injunction to prevent D from destroying documents where D's attorney was not planning on destroying documents and court was worried about giving a litigation advantage, administrative expenses, and dilution of the effect of the injunction) 

· P did not show irreparable injury 

· Marshall v. Goodyear Tire & Rubber Co. (5th Cir. 1977 p.241) (court limited scope of injunction against discriminatory hiring practices to a specific location where there were discriminatory hiring practices, court did not find there was a company policy or practice.)

· note on remand mootness might come up 

· United States v. W.T. Grant Co. (US 1953 p.247) (court held not an abuse of discretion for TC to refuse injunction against interlocking directorates) 

· dissent - worried that lehman brothers would continue even though specific person would not 

· Nicholson v. Connecticut Half-way house, Inc. (Conn. 1966 p.252) (court reversed TC injunction that kept halfway house from opening because it was a nuisance)

· court would require a realistic threat of violation and depreciation of land values is not a violation, and threat of increased crime was just a subjective fear 

· other cases where injunction was granted, in a dump case and in a funeral home case because it would depress people - note you can locate both of those outside of town but not a halfway home 

B. Reparative Injunctions - Reading: pp. 260-289, Supp. 36 (bottom) – 38 (middle)  

Cases 

· Bell v. Southwell (5th Cir. 1967 P.260) (Court reversed and held that a GA election that denied blacks the right to vote had to be set aside even though all the balcks who were denied a vote could not have affected the outcome)

· Future bad effects would be having a justice of the peace who is a symbol of discrimination 

· Forster v. Boss (8th Cir. 1996 p.264) (court reversed and held that buyer cannot get compensatory damages and an injunction where seller promised buyer they could get a swim permit and promised to remove a swim dock but failed on both)

· court held that P cannot get double recovery can choose remedy and can still get punitives in either case 

· could get injunction and delay damages 

· Winston Research Corp v. 3M co. (9th Cir. 1965 p.271) (court limited scope of injunction against production of a tape recorder design to 2 years instead of forever where D stole the trade secret)

· 2 years was bout the time it would take a competitor to reverse engineer and bring the player to market 

· Bailey v. Proctor (1st Cir. 1947 p.276) (Mutual fund was set up badly to encourage risky investment and there was fraud in the management and it became insolvent. Someone else bought fund and made risky investment that paid off, P's wanted fund liquidated to get money back even though there was no evidence of any more fraud) 

· Court upheld the liquidation injunction on equity grounds “roving commission to do good” (free-wheeling equitable discretion)

· D made a risky investment to regain solvency

· Insolvency could happen again

· Underlying fund structure was still out of balance 

C. Structural Injunctions 

  

Structural Injunctions 

· Definition – a series of preventive and/or reparative injunction in public interest litigation aimed at either restructuring an institution that has been systematically violating the law or whose very structure is unlawful 

· Examples – prison litigation, school desegregation, mental hospital, antitrust 

· The same rightful position/freewheeling issues arise 

  

1. The Scope of the Injunction When Issued - Reading: pp. 289-323 (middle), 326 (bottom) -328, Supp. 38-39  

  

School Desegregation Cases 

· Background 

· De jure segregation is caused by law and is a constitutional violation 

· De facto is segregation from all other causes – no remedy 

· Swann Case (US 1971 p.290n.2) 

· District court drew up neutral wedge shaped busing zones within a district 

· SCOTUS said this remedy was permissible, said was necessary to eliminate all vestiges of de jury segregation 

· Rightful position of black students? – may not have been in integrated schools, may have been de facto segregation 

· Milliken I (US 1974 P.291n.4) 

· District court drew up busing plan that involved not just Detroit but with the surrounding areas because there was not enough white people in Detroit to integrate 

· SCOTUS reversed busing plan because there was no evidence of de jure segregation in the suburban districts 

· Remedy had to be tied to the rightful position, interdistrict remedy is impermissible for intradistrict problem 

· Missouri v. Jenkins (US 1995 p294) 

· SCOTUS rejected plan for magnet schools in Kansas City saying that the remedy goes to far because it draws people in from areas where there was no de jure segregation 

· Court called this an interdistrict remedy because it was aimed at students outside Kansas city limits 

· Court also said this goes beyond the rightful position – by creating really nice school 

· Thomas concurrence – says there is no de jure segregation for students not in schools that were segregated 

· Souter dissent – magnets were not aimed at other districts, the whole problem was caused by de jure segregation 

· 5-4 decision, the four dissenters fall closer to the free wheeling equitable discretion view of injunctions not closer to the rightful position standard 

· Hutto v. Finney (US 1978 307) 

· Court affirmed District court injunction to deal with Awful Arkansas Prisons that violated 4th and 8th amendments 

· Cannot put people in punitive isolation for more than 30 days at a time  

· Isolation for more than 30 is not unconstitutional but this was a prophylactic injunction 

· Liberal position, its OK to over remediate a little - rightful position in this case is for prisoners to be treated constitutionally 

· Compare Jenkins and Milliken, conservative position, better to under-remediate 

· Rehnquist dissent – would reverse the DC’s 

· Lewis v. Casey (US 1996 p.313) 

· District Court ordered improvement in law libraries and legal systems for all prisons in Az where two illiterate plaintiffs argued lack of adequate legal assistance because law libraries sucked 

· Court in this case reversed the remedy said that it needed to be tied to the rightful position held that the trial judge clearly over-remediated 

· seems to overrule the free wheeling equitable discretion idea of courts, but maybe left the prophylactic option open 

· but maybe its just because the gap between the wrong and the remedy was so large 

· US v. Virginia (US 1996 p.318) 

· VMI was a mens only military academy that was bad-ass 

· State opened a separate but equal VWIL 

· Court said that was not good enough, was not equal at all 

· Here the trial judge under-remediated 

  

2. Modifying Injunctions - Reading: pp. 328-346 (top), Supp. 40-42  

Modifications of Injunctions 

· FRCP 60(b)(5) On motion and upon just terms, the court may relieve a party . . . from final jment, order, or proceeding for the following reasons (5) applying it prospectively is not longer equitable 

· Rufo Standard – Rejected old strict Swift standard, applies to all injunctions 

· Determine if modification is permitted - Use flexible standard 

· Where “changed factual conditions make compliance with the decree substantially more onerous” 

· Like if there is an increase in population of detainees 

· Where the decree “proves unworkable because of unforeseen obstacles” 

· Sheriff did not foresee a rise in population 

· When enforcement of the decree without modication “would be detrimental to the public interest” 

· If not enough space then you have to let some prisoners out 

· Modification may be warranted “when the statutory or decisional law has changed to make legal what the decree was designed to prevent.”          

· Double bunking is changed to make legal 

· But no modification “where a party relies upon events that actually were anticipated at the time it entered into a decree.” 

· Modification could be warranted “if the parties had based their agreement on a misunderstanding of the governing law” 

· Determine how to change 

· Modification should be “suitable tailored to the changed circumstance.”          

· Don’t modify in a way that violates the constitution 

· Don’t impose constitutional floor unless that’s part of the parties’ agreement 

· Xcptn – Prison litigation reform act – D can move to modify injunction to give constitutional floor 

· Defer to public authorities (if they are involved) regarding how to remedy the problem 

· Problem with lax Rufo Standard 

· Makes it easier for people to get out of consent decrees then makes it less likely that people will agree 

· PLRA - says in prison litigations 

· all new injunction can only give the constitutional floor 

· and past injunctions that give more than constitutional floor must be modified to give only the constitutional floor 

Cases 

· Rufo v. Inmates of Suffolk County Jail (US 1992 p.328) (court announced new standard) 

· lower court entered consent decree to have pre-trial detainees single bunked, not double

· While new jail was being built sheriff sought to modify the consent decree and lower court refused, appellate court vacated and remanded 

· Frew v. Hawkins (US 2004) – reaffirmed Rufo – “Principles of federalism require that state official with front-line responsibility for administering the program be given latitude and substantial discretion.”

3. The Rights of Third Parties - Reading: pp. 346-361  

The Rights of Third Parties 

· Generally 

· 3d  Parties may be burdened, even substantially, short of “restructuring" as long as the order does not target them? - Hills v. Gautreaux 

· But court cannot burden a 3d party with anything more than a minor or ancillary order - General Building Contractors 

· Hills v. Gautreaux (US 1976 346) (court held that Chicago Housing authority (a wrongdoer) had authority to remedy racially segregated public housing with a plan that included the suburbs and burdened them substantially even though there were no direct orders to the suburbs) 

· plan gave poor people subsidies to go out on private market to rent in suburbs 

· Compare with Jenkins III which says that "desegregative attactiveness" is an "interdistrict" goal that burdens 3d parties too much. - This seems inconsistent with Hills

· Dissenters said majority had overruled Hills 

· General Building Contractors Assn. V. Penn. (US 1982 p.353) (court held that employer who was not a wrongdoer could not be ordered to participate in the remedying a discriminatory union by helping to pay and publishing reports)

· In re Boung Jae Jang v. Brown (Ny. App. 1990 p.352 n.5) (court ordered police to enforce an injunction to keep protesters 50 ft away from P's store) 

· court are split on whether court can order police to enforce an injunction 

IV. Choosing Remedies

A. Substitutionary or Specific Relief

1. The Irreparable Injury Rule - Reading: pp. 363-377 (top), 381-383 (middle), 392 (middle) – 401 (top), Supp. 43-47  

  

Irreparable Injury Rule 

· Came from the history of English Law courts of law and equity 

· Courts of equity grew out of requests to king for mercy 

· Eventually a turf war arose between law courts and equity courts – solution needed to prove no adequate remedy at law to get into equity 

· In almost every jx today law and equity have merged 

· Illinois still has separate courts 

· Laycock’s definition of irreparable injury 

· Adequacy means that the legal remedy is “as complete, practical, and efficacious as the equitable remedy” 

· Still required to show inadequacy of legal remedy – irreparable injury - to get an equitable remedy in court 

· Vestige of the old dual system 

· Author of casebook argues that we should get rid of the irreparable injury rule 

· Just show propensity and deal with other policy concerns 

· When K involves sale of land specific remedy is much easier to get 

· Replevin – legal remedy for return of personal property, no need to prove irreparable injury 

· Specific legal remedy 

· Contrast with injunction – specific injury that requires proof of irreparable injury 

· Limited remedy only applies to personal property 

· No contempt power backing replevin, can only send sheriff to go find it 

Cases 

· Pardee v. Camden Lumber Co. (W. Va. 1911 363) (Court held that cutting living trees on land would cause irreparable injury and therefore could be enjoined)

· Brook v. James A. Cullimore & Co. (Okla. 1967 p.374) (Court held that P could get replevin of some items used for collateral without proof of irreparable injury) 

· Thompson v. Commonwealth (Va. 1955 p.393) (Court here held damages were inadequate where D breached a K to build voting machines)

· Normally when P wants specific performance it is because there is something special about the performance 

· Court said it was not sure another machine shop could build the machines and would not place the risk of finding a suitable machine on P 

· Van Wagner Advertising Corp. v. S&M Enterprises (NY 1986 p.394) (court said there was no irreparable injury where P sued for breach of advertising contract because D terminated a lease on a billboard at the entrance of mid-town tunnel to demolish the building)

· court seemed to focus on the large burden to the D if the injunction issues, would hold up development of a new complex (seemed like there was irreparable injury here but court said no) 

  

2. Economic Analysis of Specific v. Substitutionary Relief - Reading: Cooter & Ulen excerpt (in Handout, pp. 13-20), Supp. 47-50 (top)  

  

Economic Considerations 

· General ideas 

· (Kaldor-Hicks) Efficiency: The rule that maximizes overall social wealth, regardless of its distribution 

· use tax policy to distribute 

· Transaction costs: The costs of bargaining, including costs of obtaining information and acting strategically 

· Coase theorem: In the absence of transaction costs, the parties will bargain to an efficient result regardless of the underlying legal rule. 

· Calabresi and Melamed Theory 

· Low transaction costs – injunctions 

· This will cause parties to bargain to the efficient result and avoids errors in courts computing damages 

· High transaction costs – damages 

· See Laundry hypo 

· Critiques of economic analysis 

· Transaction costs are usually high, so the injunction will not lead to the efficient result 

· High information costs, high bargaining costs 

· With lots of parties can have a hold-out 

· bilateral monopoly – only two parties 

· Ward Farnsworth article – people don’t always bargain rationally after participating in a lawsuit 

· Denying the injunction in situations of high transaction costs is unfair from a corrective justice perspective, which the economic analysis ignores 

· Rationality problems – can we expect people to act as though they are rational economic actors 

· People are risk averse in gains/People are risk seeking  

  

3. Undue Hardship and Burden on Court - Reading: pp. 401-421  

Undue Hardship

· Undue hardship can be a barrier to getting an injunction 

· Unless there is willful misconduct – could be as low as negligence 

Cases 

· Ariola v. Nigro (Ill. 1959 p.401) (where D built foundation on P's property and replaced P's drainage system but it did not work as well court held that P should get damages and not an injunction even though there was irreparable injury because of the high burden on D in tearing down the house)

· Also see Van Wagner Billboard case 

Burden on the court 

· Courts can refuse to issue an injunction if it would be overly burdensome 

Cases 

· Cop-op Ins. Society Ltd. v. Argyll Stores (holdings) Ltd. (H.L. 1997 p.411) (court refused to issue an injunction where D, a tenant breached a lease that said he would operate a grocery store continuously)

· high burden on court - would need to supervise a business for 35 years, even though this is willful misconduct may have been an efficient breach 

· Ebay v. mercexchange (US 2006 supp.51) (SCOTUS reversed Fed Cir rule that prelim injunction would issue in patent cases unless there were exceptional circumstances)

· Court made up four factor case 

· irreparable injury  

· damages are inadequate 

· Balance hardships (ordinarily you do not, this is only a factor when D can claim it will be much worse); and 

· public interest not disserved by granting injunction (but before this P has never had burden to show public interest) 

4. Reasons of Substance or Procedural Policy - Reading: pp. 421 (middle) - 440, Supp. 51-61 (top)  

Rules 

· Court will not issue an injunction which violates constitutional rights - Willing v. Mazzocone 

· majority of courts take D's ability to pay damaged into account 

· court split on whether injunction against demonstration is an unconstitutional prior restraint 

· Court will not enforce personal service contract - will not require involuntary servitude - American Brodcasting Co.) 

Cases

· Willing v. Mazzocone (Pa. 1978 p.421) (court reversed injunction where D a client of law firm P was demonstrating outside of P's office that P has screwed D even though D had not)

· injunction would violate 1st amend rights, and implicate right to jury trial. 

· but what about adequacy of damages and multiplicity of lawsuits 

· American Broadcasting Cos. V. Wolf (NY 1981 p.435) (court denied ABC's injunction to enforce a K provision that gave ABC a 90 day right of first refusal over an broadcaster who went to work for someone else) 

· court worried about involuntary servitude, will not enforce personal service contracts 

B. Preliminary or Permanent Relief (The Law of Preliminary Injunctions and TROs) - Reading: pp. 440 (bottom)-450, Bush v. Gore (stay order) (in Handout, pp. 21-22), pp. 450-476, Supp. 61-70  

Preliminary Relief 

· Two types 

· Preliminary injunctions 

· Usually require a mini-trial, are appealable 

· Temporary restraining orders 

· Both give relief prior to the final judgment 

· Standard 4-part test for preliminary injunctions 

· Likelihood of success on the merits (includes propensity) 

· Risk of error 

· Judge takes quick look at the merits 

· Possibility of irreparable injury to P if relief is not granted 

· Not the same as the irreparable injury inquiry for permanent injunctions          

· Balance of the hardship favors the P [i.e. consideration of irreparable injury to the D if relief is granted] 

· Risk of error compared with the type of injury 

· This is not the same as the undue hardship inquiry 

· Public interest (in certain cases) 

· 9th Circuit approach – LA Coliseum 

· P can get a prelim injuncntion by 

· A favorable balance of irreparable injury/risk of error and probability of success 

· Serious questions are raised and the balance of hardships tips sharply in its favor 

· Economic Analysis of Preliminary Injunction Decision 

· Grant preliminary injunctions IF and only if 

· P x Hp > (1-P) x Hd 

· Posners analysis method 

· Its hard to do this with any complex case 

· Contrast prelim injunction with permanent 

· Irreparable injury 

· For permanent focus on the injury from the final judgment onward 

· For preliminary injunction focus on the injury between the request for the prelim injunction and the final judgment 

· Balancing 

· Does not make sense after final judgment because there is no risk of error 

Cases 

· LA Coliseum v. National Football League (9th cir. 1980 p.440) (court reversed preliminary injunction preventing NFL from blocking the raiders from moving to LA because the lost revenues from failure to move would not be irreparable injury) 

· Lakeshore Hills, Inc. v. Adcox (Ill.App. 1980 p.447) (Injunction to remove a pet bear from a house was affirmed because probability of success is high, risk of error/irreparable injury is high

· does not matter that it changes the status quo 

Seeking Stays pending appeal 

· Stay is like a preliminary injunction, and raises similar issues regarding the risk of error 

· Ca rule on stay on money jments – posting a stay bond at 2.5 times the jment 

· Request for stay in US Supreme Court – Rostker v. Goldberg, 448 US 1306 

· There is a reasonable probability that four justices will vote to grant cert 

· There is “a fair prospect the court will conclude that the decision below was erroneous 

· Irreparable harm is likely to result from the denial of a syat and 

· Balance of the equities look at harm to both parties as well as the interests of the public at large 

· Bush v. Gore (hand.21) (need to look at harm and probability of success) 

· Scalia - Bush had substantial probability of success and harm of illegitimate presidency for bush 

· Stevens - focused on harm to Gore and harm to voters because if count is stopped then the recount cannot be restarted 

· Posner – wrote something on this and said that probability of Bush winning was so high that it does not matter how much harm Gore would suffer

Injunction bonds 

· Put up by P when awarded prelim injunction to cover injury to D if D eventually prevails 

· No good faith defense for P 

· D is limited the actual amount of damages caused by the prelim injunction up to the amount of the bond 

·  means D has to ask for the right amount up front 

· Or appeal the amount of the bond 

· Court deems the proper amount of the bond – can deem zero 

· This means court can do so in public interest cases 

· Waiver of Bonds in Public Interest Reasons - Shifts the burden of error entirely onto the D

· If there is really bad P conduct - can sue for malicious prosecution

· Coyne-Delany Co. v. Capital Development Board (7th Cir. 1983) (court held there was no good faith exception -- where there is a good faith argument for change in the law -- to posting an injunction bond) 

Temporary Restraining Orders 

· FRCP 65 does not define TRO (supp. 67) 

· (b)(1) codifies rule in Princess Anne 

· Court may issues TRO without notice (of hearing) only if 

· Specific facts clearly show immediate and irreparable injury will result 

· Movants attorney certifies in writing any efforts made to give notice and reasons why it should not be required 

· (b)(2) restricts TRO without notice to 10 days with a 10 day extension 

· TRO’s with notice (rule is silent) 

· after 10 days it becomes an appealable prelim inj.- Sampson 

· most courts follow this rule 

· after 10 days it is a nullity – GrannyGoose 

· (b)(3) for TRO without notice, can expidite the prelim inj. Hearing 

· (b)(4) for TRO without notice, can move to dissolve TRO 

· IF motion is denied can appeal this as interlocutory order 

· Request for prelim relief that comes before a prelim inj 

· Contrast prelim inj takes about a month or so

· Two issues with notice 

· Notice of the hearing – needed for a TRO with exceptions 

· Notice of the ruling/order – needed for contempt 

Cases 

· Carroll v. President of Princess Anne (US 1968 p.459) (court held state law that allowed TRO for keeping D from giving racist speeches without notice of the hearing was unconstitutional) 

· Sampson v. Murray (US 1974 p.464) (Court held that a TRO barring employer (gov) from firing until there was a hearing became an appealable prelim inj. after 10 days)

· Granny Goose case: TRO with notice lasting more than 10 days is a nullity

V. Declaratory Remedies 

A. Declaratory Judgments - Reading: pp. 511-531 (top), Supp. 89-91 (middle)  

· Form v. Function 

· Requirements 

· Ripeness – actual threat of an injury (like propensity for injunction) 

· Laycock thinks ripeness is easier to meet 

· Prof says they are really the same 

· But no requirement to prove irreparable injury 

· DJ does not enjoin D from doing anything, P must go back to court to get inj. To get access to contempt power 

· Implicit Coerciveness 

· Article III issues – only cases or controversies 

· Need to show actual controversy – Cardinal Chemical Co. 

· Tactical Issues 

· Pardee case (chopping down timber) 

· Nicholson (halfway house case) 

· DJ may lessen the adversarial nature of litigation 

· Forum Shopping 

· Ex parte Young – fed court has power to grant injunction or DJ barring enforcement of unconstitutional state law 

· Younger v. Harris abstention – must bring suit in Fed court before there is any prosecutorial action in state courts – applies to DJ and inj. 

· Rationale – Comity 

· Forum shopping more generally – rule on personal injury cases 

· Court will not grant DJ if the primary reason is forum shopping 

· Caveat 

· If you ask for Declaratory relief and nothing else, you can come back and sue laters 

· Issue preclusive but not claim preclusive 

· If you sue for anything else 

· Issue and claim preclusion – res judicata 

Cases 

· Nashville Chattanooga & St. Louis Railway v. Wallace (US 1933 p.511) (Court held ????  Where Railway wanted declaratory judgment that a Tennessee tax was unconstitutional) 

· Cardinal Chemical Co. v. Morton Intertnational, Inc. (US 1993 p.517) (SCOTUS reversed Fed. Cir. and held that patent validity could be subject of declaratory jment action even though lower court found there was no infringement)

B. Other “Declaratory” Remedies - Reading: pp. 546 (middle) - 563  

Other Declaratory Remedies 

· Work like declaratory judgments to provide relief 

· Nominal damages – form: compensation, Function: declaration 

· Others 

· Bills to quiet title, bills to determine adverse claims, trespass to try title, replevin, trover, detinue, ejectment, trepass, bill to remove cloud, cancellation, rescission, re-execution 

· Newman Machine Co. v. Newman (N.C. 1969 p.546) – read this 

· The court did not worry about the label just gave the needed declaratory relief 

Reformation / Rescission – review this 

· These are both declaratory in part 

· Declare a K is a certain way or that it is cancelled 

· But also restitutive, or may be compensatory 

· Reformation – rewrite the K, must be a mistake as to the writing 

· Normally requires a mutual mistake of fact 

· Unilateral mistake procured by fraud can be a basis – Hand 

· If there is no mistake as to the writing, if the dispute is substantive there is no reformation 

· Rescission – Cancel K 

· Hand v. Dayton-Hudson (6th Cir. 1985) (Hand changed a K that was part of a severance package, said he could sue for age discrimination after termination, K looked the same and other side was fooled) 

· Reformation – rewrite the K back to Dayton-Hudson’s original

· Hand keeps severance, Employer gets right to prevent all suits by Hand

· Rescission – cancel the K and have the parties work to rewrite

· Hand must return severance, but has right to sue

· Dayton – Hudson can choose the remedy, reformation should be better           

VI. Restitution  

A. Disgorging Profits 

1. The Basic Principle: Preventing Unjust Enrichment - Reading: pp. 565-598 (top), Supp. 96-100  

· Both a substantive body of law and a type of remedy 

· can be an option for recover under K or tort or its own CoA 

· Measures P’s recovery by D’s gain 

· The greater the extent of the “conscious wrongdoing” by the D the more likely the rule will measure gains in ways that help the P 

· Bypassing the market see Olwell, cf. Vincent 

· Vincent case – ship out in storm ties to dock, dock gets ruined, dock owner only gets damages 

· Conversely, innocent Ds who unjustly enrich themselves don’t have their gains measured as harshly 

· Restitution AKA 

· Quasi-Contract, quantum meruit, constructive trust, replevin, ejectment, equitable lien 

· Requirements 

· No restitution if D has no gain 

· No restitution if D has not acted unjustly 

· Major categories of substantive law 

· Benefits conferred by mistake 

· Biggest issue is mistaken improvers context, problems of valuation and liquidity 

· Benefits Conferred on Transferor with Defective Consent or Authority 

· Benefits Conferred Intentionally in Emergency by proffionals 

· Cf officious intermeddler, good Samaritans 

· Benefits conferred by K 

· When K is unenforceable (e.g. void on SoF grounds) 

· As alternative measure of recover 

· Remedy for breaching part to offset claim for breach of K 

· Benefits Obtained through tortuous or otherwise wrongful conduct 

· Trespass of conversion 

· Misappropriation of assets 

· Interference with intellectual property rights 

· Breach of fiduciary duty 

· Other wrongs (rest. Has catch all) 

· Effect of Restitution 

· Sometimes recovery puts P back in rightful position, sometimes it looks punitive. 

· Three situations where restitution is attractive 

· There is no other cause of action 

· D’s gain exceeds P’s loss 

· D is insolvent and P can get a preference in bruptcy by seeking restitution of  

· specific prop that used to be his

· Three main types 

· quasi-contract: results in money jmt (Olwell)

· accounting for profits: when not coupled with constructive trust, results in money jmt (Maier)

· constructive trust: need irreparable injury but allows tracing and preference in bankruptcy (Snepp)

· this is by far the best remedy

· Notes on bypassing the market 

· Olwell – could get restitution, many buyers and sellers, bypassed the market 

· Vincent – P limited to damages where D tied boat up to dock in storm and dock was damages, bilateral monopoly, no bypassing the market 

· Rationale 

· need to deter theft where theft would be efficient 

· Want to protect property rights so that people do not have to waste money on protecting property 

Cases 

· Olwell v. NYE & Nissen Co. (Wash. 1946 p.569) (P was able to sue in restitution (quasi contract in assumpsit) to get D's gains by using P's egg washing machine)

· D was able to save time by eliminating hand washing thus increasing profits 

· Maier Brewing Co. v. Fleischmann Distilling Corp. (9th Cir. 1968 p.579) - Where D used P's trademark whiskey name to make beer court held that P could recover all of D's profits on the beer

· in this case court used an accounting for profits remedy 

· Snepp v. US (US 1980 p.585) - Court allowed P to get D's profit from a book he wrote that he did not get approved as required by his CIA employment contract

· in this case court used a constructive trust - most effective remedy gets you preference in bankruptcy but need to show constructive trust 

2. Apportioning Profits - Reading: pp. 603-621, Supp. 101-102, Gaste v. Kaiserman (in Handout, pp. 23-26)  

  

· Normally not all of D's gain goes to P there is an apportionment process 

· D must ask for an apportionment process or P gets it all 

· 4 step process: 

· identify revenues from misappropriated item; 

· deduct variable costs; 

· deduct appripriate portion of fixed costs if allowed by court (Hamil); and 

· apportion profits attributable to misappropriated item in mixed item cases using some reasonable method of apportionment (Sheldon); except that some courts will refuse to apportion and will award all profits to the plaintiff (Maier; wrongful conduct) 

· cts will choose among: 

· all of the profit 

· value of the good (restore P to status quo ante; no profit) 

· or somewhere in the middle (will range based on wrongfulness of conduct) 

· Bought and paid for rule 

· only deduct expenses bought and paid for not the cost of D's time - Gaste

· in some courts D cannot get credit for reputation deducted out - example the value added by the reputation of a great artist 

· court must figure out what percentage of profits are due to misappropriation, use a rough estimate that is generous to the P if D bypassed the market - Sheldon 

· normally use expert testimony 

· but prior cases said you do not apportion, Sheldon seemed to be inconsitent 

· in cases of really bad conduct maybe you don't apportion 

· Where D blends copyrightable and uncopyrightable stuff together so that they are indistinguishable you do not apportion 

· Deducting expenses from the award of profits - Hamil 

· find items of overhead that have a substantial and direct nexus to producing the item (variable costs); and

· come up with a fair and acceptable allocation formula for fixed costs - normally favors P

  

Cases 

  

· Sheldon v. MGM (US 1940 p.603) - D made a movie based on P's play, copyright violation, but D added some of his own work to the movie, court apportioned the profits

· Hamil v. GFI (2nd Cir 1999 p.611) - D stole P's fabric patterns and court determined what expenses should be deducted from D's gross revenue to calculate P's profits)

· deduct out all the variable costs, and come up with allocation of fixed costs 

· Gaste v. Kaiserman (2d Cir. 1988 handout) - D wrote his own lyrics and stole P's song court applied the bought and paid for rule and refused to deduct D's labor 

  

B. Restitution and Contract - Reading: pp. 621-639 (top), 647 (bottom) - 650 (through note 9), Supp. 103-105 (middle)  

· The take away 

· Reliance damages are capped to K price, 

· But some jxs say that restitution should be limited to K price, some don’t 

· Restatement 2d of Ks says that K price is not the ceiling for restitution 

· Restatement 3d of Restitution says amount should be capped at K price 

· This seems like the trend 

· Once performance is complete you cannot ask for restitution, you are limited to the K price 

· New Rest section on “opportunistic breach of K 

· When it happens the breaching party may have to pay full profits in lieu of damages even if performance is complete (Rest 3d Restitution section 39) 

· Must show material breach, “opportunistic breach” (deliberate and profitable), and damages would be inadequate to protect non-breaching party’s contractual entitlement 

· Rarely available 

· Very new section not widely accepted yet 

Cases 

· Mutual Benefit v. JMR (2nd Cir 1988 p.621) - insured lied about being a smoker to get life insurance here rescission is available but not reformation because there is no mistake as to the writing.

· Farash v. Sykes Datatronics, Inc. (NY 1983 p.629) - court allowed restitution claim even though D was not enriched where D and P had oral agreement that P would prepare a property and D would lease

· in that case the K was uneforceable because of statute of frauds but court held P could recover reasonable costs of performance 

· Dissent - pointed out that majority theory normally was used where there was in enforceable contract 

C. Tracing Defendant’s Benefit: Restitution and Insolvency - Reading: pp. 659-678 (top), 682-683 (be sure to try problems), Supp. 105 (middle) - 106  

· Main areas 

· Use of constructive trust to get P particular assets through tracing 

· Useful when D has made gains through the change of the P’s property into new property, damages are limited to losses, restitution is not 

· Useful as well in Bankruptcy 

· Constructive trust in bankruptcy  

· Need fraud/misappropriation sometimes mistake 

· Identifiable asset 

· Irreparable injury 

· theory, D is just holding property in trust

· need to separate victims of fraud from victims of insolvency in bankruptcy and give a preference to victims of fraud 

· Lowest intermediate balance rule - where funds are taken and co-mingled 

· The wrongdoer investor uses his own money for a bad investment first

· The Wrongdoer investor uses the defrauded party’s money first in a good investment

· Do not trace gains back when in bankruptcy, limit the recovery to the extent of the losses in bankruptcy

· but if D is solvent, P can get all gains from mis-appropriated assets 

· When wrongdoer deposits money form another source in the account that does not become the P's money 

· can trace money to physical property 

· Normally you need to trace money into a specific account, but court in Erie did not require this all of Erie's accounts were treated as a "general fund" 

Cases 

· Hicks v. Clayton (Cal. App. 1977 p.659) - Court reversed where trial court awarded damages where lawyer screwed P out of his house in a shady deal 

· court remanded to consider equitable remedies: cancellation. restitution, rescission, or constructive trust 

· court noted that it P could not get damages due to IRS tax lien and other liens on the property - inadequate remedy at law 

· Contrast Teltronics Case (670) – review this 

· Teltronics took money and put it in a bank account for the sale of a watch, but never delivered a watch. 

· Here there was fraud but no identifiability 

· In Re North American Coin & Currency Ltd. (9th cir. 1985 p.662) - court held there was no constructive trust where coin company was failing but still taking new order and kept money separate 

· No fraud, as long as there is a good faith belief company can turn around.

· Assets here were identifiable – because funds were separated (kind of a fiction)

· In Re Erie Trust Co. (Pa. 1937, p.665) - Erie trust took money from Gingrich estate and put it in their general fund and then withdrew money to make other investment, court traced into general fund giving P access to all money in the fund  and investments from it and used the lowest intermediate balance rule and gave P's preference in bankruptcy. 

D. Restitution from Third Parties - Reading: pp. 684-700 (middle), Supp. 107-109  

· Rules 

· Generally you need tracing for an equitable lien but Tracing requirement relaxed in family law context 

· Can only trace to a 3d party who is a gratuitous donee, but not to a BFP 

· Equitable lien - 

· Equitable lien is a remedy given in a dollar value against real property. 

· Can demand payment and foreclose if not paid to force sale of asset 

· Court can decide when you can foreclose on a lien of this type depending on the circumstances 

· if value of asset is less than lien P still has judgment for remainder 

· Contrast Constructive trust is awarded as a percentage of an asset 

· Problems in mistaken improver cases 

· Where landowner has no knowledge, traditional rule is no restitution 

· Where landowners authorized or has knowledge and acquiesces you can get restitution 

· Modern courts relax the traditional rule - 

· some state statutes protect a good faith improver

· other allow a recover where landowner has no knowledge but limit it to avoid prejudice to landowner 

· Where restitution is allowed 

· Problems of liquidity – landowner may not have money to pay 

· Equitable lien can be used to alleviate this problem 

· Problems of valuation – cost to build, improved value to land, value to landowner 

· Restatement limit P to the lesser of the cost to build and the improved value to the land 

· Weird situation where D gets choice 

· Can sell building to P 

· Equitable lien on cost to build 

· Equitable lien on increase in value 

· Difference between equitable lien and constructive trust 

· Equitable lien is for dollar amount, not increase in value with increase in value of the asset – better in declining value assets 

· Constructive trust is a percentage ownership interest, so you can get any increase in value of the underlying asset – better in increasing value assets 

Cases 

· Rogers v. Rogers (NY 1984 p.684) - Court held for P and relaxed tracing in family law context

· even though could not ID assets from a life insurance policy that was promised to wife 1 and expire but another was given to wife 2 

· Can trace to a 3d party who is a gratuitous donee, wife 2 was a gratuitous donee

· Robinson v. Robinson (Ill. App. 1981 p.690) - court held wife could recover as mistaken improver where she helped build husbands house on husbands parents land then got divorced court granted equitable lien for her half of the improvement but court denied lien on husbands equitable lien for half of improvement to cover things like unpaid child support because it would not force husband to claim the property from his parents - but see Dry case

· Dry Case (p.700) – Father owed a lot of money to IRS and mother gave father money but father refused so money went to daughter.  Then Daugther gave it back as a gift.  Court said you cannot disclaim against the government, Father had to exercise his right to the money 

E. Other Restitutionary Remedies - Reading: pp. 700-713, reread Brook case (p. 374), pp. 716 (bottom) - 718, Supp. 111 (middle) - 114  

· Three types 

· Subrogation 

· Contribution 

· Indemnity 

· Subrogation 

· Two types 

· Legal – when you step into someone else shoes and assert their rights – American National Bank 

· Conventional – insurance K provides for insurance company reimbursement when insured gets money from the person who injured him 

· Legal Subrogation 

· Two step process 

· One party (subrogee) pays D’s debt to the injured party (subrogor) 

· Then subrogee sues the D 

· Restitution – D is unjustly enriched by subrogee’s payment because subrogor cannot sue D 

· Requirements 

· Subrogee paid Claim or debt in full 

· Subrogee paid a debt for which a 3d party is primarily liable 

· The subrogor had the right to enforce against the 3d party 

· The subrogee is not a volunteer, the subrogee must be paying the debt to protect his own interests and rights; it cannot be a mere stranger who has nothing to do with the transaction 

· Notes – cases on page 709 seem to make a lot of subrogees volunteers even though it appears they should not be 

· American National Bank and Trust Co. v. Weyerhaeuser Co. (7th Cir. 1982 p.700) – Court reversed motion for summary jment in favor of D said American might be able to obtain subrogation if it could show that another bank and not american made a mistake in the stock purchase contract form that screwed up the contract for American's client 

· American held stock for client trustee and corp offered to buy back stock.  Problem with form and corp did not buy back.  could have been that American or corp's bank made a mistake.  American decided to buy the stock to cover trustee's claim then sold the stock at a loss of 70k and sued corp and corp's bank for subrogation 

Contribution and Indemnity

· Requirement

· Two steps

· D1 pays everything owed to P.

· D1 sues D2 for contribution (some of the damages) or for indemnity (all of the damages)

· Comes up in situations of joint and several liability

· Ca uses comparative equitable indemnity

Replevin 

· Used to get 

· Property back 

· And damages for the use value of the property 

· Do not need to show irreparable injury 

· Brook case (p.374) 

  

Ejectment 

· Real property analogue to replevin 

· Also detainer 

· Constitutional issues with notice and hearing 

VII. Punitive Remedies 

A. Punitive Damages 

Comparison of CA and Federal Constitutional Standards

CA Standard
Fed Const Standard

Degree of reprehensibility
Degree of Reprehensibility

Ratio between compensatory and punitive damages must be reasonable
Ratio between actual and potential compensatory damages and punitive damages (but  much stricter)

Sanctions for comparable conduct (low sanctions used to increase award)
Sanctions for comparable conduct (low sanctions used to decrease awards)

Amount necessary to deter (wealth of the D is relevant to determine how much is necessary to deter)
Wealth cannot be used to justify otherwise unconstitutional award (can still be relevant but cannot allow punitives to go above the rules)

1. Common Law and Statutes - Reading: pp. 719-738, Supp. 115-143  

Prerequisites and basic Standard 

· Purpose 

· punish and deter (gen and spec.) 

· But often serve to compensate 

· Usually amount goes to P (thought sometimes part to the state), resulting in potential windfall to P 

· Prerequisites to Award Punitive Damages 

· Must courts say there had to be an award of compensatory damages first, but 

· some jxs nominal damages are enough 

· Some jx equitable relief like an injunction are enough 

· Some courts will not allow punitive damages coupled with restitution 

· Standard CA Civil Code 3294 

· Need Clear and convincing evidence 

· Oppression fraud, or malice in CA – civil 3294 

· “Implied malice” – Grimshaw 

· “for the sake of example and by way of punishing the D” 

· Type of Conduct that is bad enough 

· Do not focus on the tort, focus on the D’s conduct 

· Need conduct that is worse then negligence (it’s a fuzzy line) 

· Intent to harm or reckless conduct 

· D’s financial position is not relevant 

· Grimshaw v. Ford Motor Co. (Cal.App. 1981 p.719) - court upheld damages of 2.5 mill and 3.5 puni (remitted from 125 mill.) for Ford Pinto deffective design because it said that Ford conduct was so bad that jury could find it amounted to implied malice 

· Ford did the design before engineering and balanced risk to human life against profits in a way the court did not like 

The Amount 

· Factors in CA 

· Degree of reprehensibility 

· The Wealth of the D 

· Ratio to compensatory Damages 

· More important when value is high 

· Amount necessary for deterrence 

· Method for determining amount 

· Jury takes a stab 

· Trial court looks at factors and reviews 

· Appellate court looks at factors and reviews 

· 1.4 ratio was affirmed in CA but SCOTUS (as common law court) said should be 1:1 

· Grimshaw v. ford Motor Co. (Cal.App. 1981 p.719) 

· D argued 3.5 million too high, P argued it should be 125 not 3.5 

· Ratio here was 1.4 to 1 

· Amount affirmed 

· Exxon case (US 2008 p.121) - compensatory damages in valdez oil spill were 500 milliong punis were 5 billion, 9th circuit reversed, punis lowered to 2.5 billion, SCOTUS sitting as common law court chose a 1:1 ratio and said in a footnote that it may be the constitutional ratio also 

2. The Constitution - Reading: pp. 738 (bottom) – 741 (through note 5), Supp. 144-170 (top)  

Constitution Limits on the Amount of Punitive Damages 

· Limits under the Due Process clause of the 5th and 14th amendments 

· Substantive rather than procedural due process 

· Early cases 

· Hazlett case – said punitives damages could be high enough to violate due process, 4:1 was close to the limit of unconstitutionality under due process 

· TLO – 500:1 was OK 

· use guideposts - BMW, punitives reduced to a ratio of 10:1 

· Reprehensibility of conduct

· Ratio of punitive damages to actual and potential compensatory damages

· Sanctions for comparable conduct [compare CA: precise opposite role of sanctions)

· If sanctions are high, then punitives should be high

· But cf. CA says if sanctions are low then high punitives are required to deter

· state court cannot punish for out of state conduct 

· Court reigned in punitive damages in State Farm 

· Guideposts became hard and fast rules, factors that need to be considered

· Except in spit in the eye cases

· Ratio

· cannot be more than a single digit multiplier in ordinary cases

· In a case with significant compensatory damages should be around 1:1

· Court required a sufficient nexus to the D’s conduct against P to introduce 3d party conduct

· Remember 3d parties conduct must be from the same state - BMW

· and can only be admissible to show reprehensibility, not to punish the D directly for 3d party harm - Phillip Morris 

· Wealth of D cannot be used to justify an otherwise unconstitutional award 

Cases

· BMW v. Gore (US 1996 p.741) - rich doctor sued BMW because it was repainted in factory without him knowing, got 4000 in compensatory and 4 million in puni - court reduced puni to 50k 

· State Farm v. Campbell  (US 2003 supp. 148) - D's insurer refused to settle for 25k and then lost at trial, P got 90% of D's suit against insurer and dropped claim against D.  Jury found verdict of 2.6 mill comp and 145 in puni, appellate court lowered comp to 1 mill, SCOTUS lowered punitives to 1 mill.

· Philip Morris v. Williams (US 2007 supp.156) - court reversed and remanded where 21k econ damages, 500k pain and suffering, and 79 million puni were awarded in smoker case.  cannot use evidence of 3d party harm is inadmissible for purpose of punishing D directly 

3. Punitive Damages in Contract - Reading: Freeman & Mills v. Belcher Oil (in Handout, pp. 27-41), p. 762 (note 1 only), pp. 765-767 (note 9 only)  

Punitive Damages under K

· General rule is that there are no punitive damages for breach of K 

· xcptn: where there breach of contract and an independent tort

· Xmples: Medical malpractice, bad faith denial of benefits in insurance cases 

· Independent Tort can be created when: 

· Bad faith breach of insurance contract - Erlich 

· there is a "special relationship" (not necessarily a fiduciary relationship) 

· Variation on "economic harm" rule: breach of K that causes physical injury or property damage is also a tort 

· Negligence in professional service Contracts 

· Seaman's tort - Bad faith denial of contract - widely rejected as independent tort - see Freeman & Mills v. Belcher Oil Company (CA 1995 handout 27) 

· Justice Mosk's suggested categories in addition to special relationships from Freeman & Mills

· breach accompanied by a traditional common law tort such as fraud or conversion 

· Tortious means used by one contracting party to coerce or deceive another party into foregoing its contractual rights 

· one party intentionally breaches the contract intending or knowing that such a breach will cause severe, unmitigable harm in the form of mental anguish personal hardship, or substantial consequential damages 

B. Other Punitive Remedies - Reading: pp. 768-774, Supp. 170 (bottom) - 171  

· Supreme Court has three categories to classify civil penalties 

· If civil penalty really looks like a criminal penalty - get full constitutional criminal law protections: 5th amend, reasonable doubt etc. 

· Not a criminal prosecution, but civil punishment - get constitutional principles against punishment: excessive fines clause, double jeopardy, etc. 

· neither criminal prosecution nor a punishment; solely remedial - no extra protections 

VIII. The Right to A Jury Trial 

A. The Federal Right (Seventh Amendment) - Reading: pp. 1102 (bottom) – 1111, 1115 (bottom) – 1118, Supp. 229-30  

· 7th amendment - "in suits at common law, where the value in controversy shall exceed twenty dollars, the right to trial by jury shall be preserved" 

· applies only to cases in federal court, 7th amend not incorporated against the states 

· Most states have constitutional provisions to cover this though 

· 7th amendment application

· common law - right to jury trial for damages, but no right for an injunction (a historical carryover) 

· Ex - fed common law or K in a diversity action

· Statutory - two part test from Terry 

· historical analysis - Common law analogue in 1791 (see "preserved" in 7th amend)

· More important second question - is remedy sought legal or equitable in nature

· Generally damages are legal unless restitutionary or some other equitable remedy 

· Chaffeurs Local no. 391 v. Terry (US 1990 p.1102) - court held there was a right to a jury trial where P's sought an injunction ordering employer to follow senority rules and damages for lost wages and health benefits because this was like a malpractice claim against union for failure to adequately represent 

· Brennan concurrence would get rid of the historical part of the analysis 

· dissent said this looked more like trust which is equitable in nature so no right to jury trial 

B. The California Constitution - Reading: Hung v. Wang (in Handout, pp. 42-49)  

Ca right to a jury trial

· 7th amendment does not apply to the states, not incorporated

· Hung v. Wang (Cal. App. 1992 Handout p.42 ) - CA statute the required the judge to determine there was a reasonable probability P would prevail before allowing a claim for civil conspiracy was held to be constitution 

· P argued this usurped juries function by forcing a judge to engage in fact finding and weighing which is unconstitutional 

· court interpreted statute to preserve constitutionality - reasonable probability just requires judge to determine that P has enough evidence without considering D's evidence 

IX. Ancillary Remedies 

A. Enforcing the Judgment 

· Helping remedies, all the things the court does to effectuate other remedies given by the court 

· contempt (helps effectuate injunctions)

· collecting money judgments (including rare coercive collection of money)

· Preserving assets before judgment (receivership/attachment)

· litigation expenses/ attorneys fees 

1. Enforcing Coercive Orders 

a. The Three Kinds of Contempt - Reading: pp. 775-812, Supp. 173-78  


Contempt 

· Three kinds of contempt 

· criminal contempt 

· criminal punishment for past violation of courts order

· Civil coercive contempt 

· threaten non-complying with fine or jail time until they comply 

· keys to the jailhouse door are in non-complying parties pocket

· civil compensatory contempt (in some jurisdictions) 

· compensate for delay after issuance of an order

· not available in CA, sue for delay damages

Type of contempt
Standard of Proof
Right to Jury Trial
Purpose

Criminal
Beyond a reasonable doubt of willful violation
yes except for minor penalties
punitive

Civil Coercive
Clear and Convincing? Bagwell
? Bagwell
Coercive

Civil compensatory
Clear and convincing (but preponderance of evidence as to amount)
No
Compensatory


Criminal Contempt in detail

· Need a willful violation of court order 

· brought by the government (prosecutor) not the P 

· All the rule rule of criminal procedure apply

· beyond a reasonable doubt that a willful violation took place 

· have right to jury trial

· Punishment by fine and/or jail time 

· About violations in the past

· Court relaxed federal statutory requirement of disobedience with an "order" where court held school in contempt after it requested (without full hearing because court was going out of session) school refrain from paying tuition grants to whites to go to private school to combat white flight - Griffin v. County School Board (4th Cir. 1966 p.802) 

· dissent - no order not contempt 


Civil coercive contempt in detail

· Conditional penalty (fine or jail time) used to coerce compliance with court order 

· Brought by Plaintiff 

· About the violations that could happen in the future

· Three steps 

· injunction issues 

· penalties threatened 

· penalties imposed 

· Possible problems with Coercive contempt from Anyanwu 

· If imprisoning someone no longer has a coercive effect then they must be let out or given the benefits of a criminal trial

· Imprisoning someone could cease to have coercive effect if there is no reasonable prospect of successful coercion

· compliance is impossible; OR

· contemptor will never comply, is too stubborn

· If imprisoned longer it begins to look punitive and become criminal

· but see Catena case - held a mob witness for 5 years, was not criminal contempt even though  

· Court can follow coercive contempt with criminal contempt and continue to hold contemnor - Ochoa p.802 

Cases

· International Union, United Mine Workers v. Bagwell (US 1994 p.776) - court held that contempt proceedings were criminal and proper procedure was not followed where court ordered union to refrain from illegal activities during a strike and then held a series of contempt proceedings 

· Factors that convinced court that fines were criminal contempt

· size of fine, they were serious - so big as to be criminal, not compensatory

· does not matter that judge subjectively believed and said these were civil fines 

· Union's actions did not occur in the presence of the court of implicate the courts ability to maintain order and adjudicate the proceedings before it

· unions actions were not simple affirmative acts, they were widespread and ongoing

· Anyanwu v. Anyanwu (NJ App. 2001 p.794) - court reversed civil coercive contempt holding father in jail for not producing a child he hid 

b. The Collateral Bar Rule - Reading: pp. 812-828  

Collateral Bar Rule

· Rule - Injunction cannot be attacked in a prosecution for criminal (but not civil) contempt. - Walker

· D must obey if the court that issued the injunction had jurisdiction 

· xcptns 

· where court did not have jx (but where court examines if it has jx, this exception does not apply because court had jx to determine if court has jx)

· possible xcptns

· where the injunction was transparently invalid or had only a frivolous pretense to validity 

· If you try a direct attack (ex. appeal) and are met with delay and frustration by the court

· Otherwise must attack injunction directly (appeal, a new court, etc.) 

· rationale - need to protect the power of the court and its ability to enforce injunctions

Cases 

· Walker v. Birmingham (US 1967 p.812) - court affirmed protestors contempt punishment for violating a law that was later held to be unconstitutional 

· dissent thought that 1st amendment concerns should trump state law and were at least as important as jx issues 

· Us v. Shipp (US 1906 p.826 note 13) - Fed court ordered stay of execution while it considered a writ of habeas corpus for a black man who raped a white woman, Sheriff violated by letting a mob kill black man

· Even though court did not have fed jx, until the court's judgment declining jx is announced (it was deciding if there was fed question jx), it had authority from the necessity of the case to make orders to preserve the existing conditions.

c. The Rights of Third Parties - Reading: pp. 828 (bottom)-843 (middle), Supp. 179  

· Issues already covered with 3d parties

· order to 3d paries must be minor and ancillary 

· burdens can be great as long as not restructing 

· Now we are talking about an order to 3d parties 

· under what circumstances can the 3d party be held in contempt 

· Rule 65(d)(2) - persons bound 

· those with actual notice who are

· parties

· parties' officers, agents, etc 

· other person who are in active convert or participation with anyone described above

· US v. Hall (5th cir. 1972 p.828) - court held that trial court could punish 3d party for violating an order to stay away from a school while court delt with desegregation 

· Two reasons court has jx over 3d party in common law

· courts of equity have inherent power to effectuate a jment - Hall's conduct threatened the P's rights and the D's duties

· in rem jx, when court takes control over controversy that effect particular place, court has jx to bind the whole world in respect to that place

· and rule 65(d) was meannt to codify not replace the common law (but see laycocks argument to the contrary that 65d was intended to limit court power)

· court analogized to a TRO even though here it was clearly not and there was no notice anyway 

d. Drafting Decrees - Reading: See assignment sheet to be distributed separately; you must complete the assignment to be eligible to take the final examination  

2. Collecting Money Judgments 

a. Execution, Garnishment, and the Like  - Reading: pp. 855 (middle) - 870 (top), Supp. 180-85 (top)  

Writ of Execution 

· idea - a way to get money out of jment debtors tangible assets 

· certain items exempt 

· basic steps 

· court issues write 

· write is delivered to sheriff 

· sheriff levies debtors property 

· then sheriff sells property 

· majority rule 

· most states require the sheriff to assert effective control over the property 

· Minority - Credit burea 

· just touching the truck and saying you execute is enough 

· Priority 

· Cal CCP 697.510 lets you file a jmt lien that gives you priority in time if you find assets; it's a searchable database, so if someone comes along later, you have priority; it lasts for 5 years, so you don't have to be constantly looking for the P; once you file it, you get priority based on the time you filed

· first in time - UCC 

· perfected security interest - when noted on title 

· execution lien - when item is levied, not before - majority 

· but Cal CCP 697.510 allows for filing system that give priority date from filing of execution lien

Cases 

· Credit Bureau, Inc. v. Moninger (Neb. 1979 p.855) - Sheriff levied D's pickup for one of D's creditor but there was a priority contest 

· priority based on when item siezed in execution which happened before security interest was perfected so lien prevails 

Garnishment of Wages 

· Idea - independent action against a 3d party who owes money to jment debtor, 3d party pays and its liability to jment debtor is discharge 

· certain amount is exempt 

· Defense - garnishee can argue does not owe debtor 

· Garnishee can incur double liability (to jment debtor and garnishor) or worse if it ignores or mishandles the garnishment - Dixie Nat. Bank 

Cases 

· Dixie National Bank v. Chase (Fla. App. 1986 p.863) - court held bank responsible where they were the garnishee and failed to find all the jment debtors accounts and then allowed jment debtor to withdraw all the money 

b. Coercive Collection of Money - Reading: pp. 872 (bottom) – 888 (middle), Supp. 185 (middle)  

· Generally coercive (jail time) collection of money is not allowed 

· xcptn - in family law cases courts allow 

· even allow garnishment to reach social security, private pension, and disability insurance benefit 

Cases 

· In re Marriage of Logston (Ill. 1984 p.872) -

3. Preserving Assets Before Judgment - Reading: pp. 888-905 (middle)  

Attachment 

· A levy or garnishment of wages before jment

· Rule - D must have an intent to defraud his creditors or frustrate the enforcement of a jment that might be rendered in P's favor and D has assigned disposed of, encumbered, or secreted property or remove it form the state or is about to do these acts.

· P must get an Attachment Bond, and the D's recovery is not limited to the amount of the attachment bond 

· less likley than an attachment bond will be waived than an injunction bond 

· some states have strict liability if the attachment was erroneously granted

· courts generally rely on punishment after the fact to protect the D, not a preliminary hearing 

Cases 

· City of NY v. Citisource Case (SDNY 1988 p.888) - court allowed attachment where D was inquiring about releasing funds and made an attempt to dispose of funds when litigation was imminent 

Freeze Orders

· A kind of preliminary injunction that prevents a D from transferring specific assets pending judgment 

· unlike attachment does not place a lien on frozen assets 

· less of a showing is required for this than for attachment 

· not as drastic as attachment 

· some states dont allow because it seems like a way to get around attachment rules 

· Need to balance interests given the risk of Error and give notice (like a prelim injunction)


Receivership

· Allows a neutral 3d party to run an ongoing business or wind things down 

· Rule - need to show a special fund and that  corporate waste of fraud 

· A kind of preliminary injunction - requires a bond 

· very drastic prejudgment remedy  

· Erickson Construction v. Congress-Kenilworth Corp. (Ill. App. 1983) - court refused to appoint receiver where D failed to pay for construction of amusement park then gave P a worthless security deed it noted how drastic the remedy was and the fact that had paid all of the money it had in the first year of operation 

B. Litigation Expenses - Reading: pp. 905-940 (middle), 950-958 (ethical considerations), Supp. 192 (bottom) - 193  

Introduction

· American Rule - each side bears own costs 

· English Rule - loser pays 

· discourages litigation because P's are afraid of paying attorney's fees 

· Exceptions to American Rule 

· attorneys fees provision can be included by K and often are 

· one way attorneys fee provisions become two way

· Statutes someitmes provide for attorneys fees to the winner, or to the winner if the winner is the P only (one-way fee shifting) 

· Attorneys fees are available even in some tort actions, in common fund cases, including class actions 

· 42 USC 1988 - one way atty fee statute for prevailing parties in civil rights actions - City of Riverside v. Rivera

· rationale - this is the type of litigation to encourage 

· only need to accomplish main litigation objective, do not need to win majority of claims 

· One way fees in K - become mutual as matter of law in Ca 


Determining if they are reasonable - approaches 

· majority approach Lodestar approach - number of hours reasonably expended multiplied by a reasonable rate

· Alter by factors: time and labor, novelty and difficulty, skill, lost employment, customary fee, fixed or contingent, client imposed limitations or other limitations, amount involved and results, undersirability of the case, nature and length of relationship with client, awards in similar cases

· Contingent fee approach - use reasonable contingency rate (with or without multiplier) Sythroid

· what agreement would market have reached 

· Other novel approaches

· Try to mimic market - dissent in Rivera 

· reverse auction approach set up front - In re Sythroid 

· lowest responsible bid wins 

· Principal - agent problem

· P's side, paid by contingency, agent has incentive to cut time

· D's side paid by hour, agent has incentive to bill more time

· Big problem in class actions (common fund exception) 

· reverse auction - winner's curse, shitty low ball lawyer 

· Other considerations 

· Class action fairness act limits attorney's fees to percentage of coupons actually redeemed 

Cases 

· City of Riverside v. Rivera (1986 US p.905) - court upheld atty's fees of 245k in a case where police broke up a party without probably cause and P's got 33k in compensatory damages. 

· dissent - market would never reach this result, no one would ever pay 245k for 33k, attorney's fees should mimic the market 

· In re Sythroid Marketing Litigation (7th Cir. 2001 p. 924) - class action suit over drug company misrepresentations, proposed settlement was accepted, TC allowed 10% for fees from common funds (P's recovery) because it was common, court reversed and held that attorneys in megafund cases should be awarded a market price - terms that private parties would have reached by K before hand

· suggested the reverse auction up for these types of cases 

· Jeff D case - held D can make waiver of atty fees a condition of settlement.  Defense lawyers have found a way around this? 

· Costs are allowed and are often awarded

X. Remedial Defenses 

A. Unclean Hands, In Pari Delicto, Unconscionability and Equitable Contract Defenses - Reading: pp. 959-978 (middle), Supp. 203-05 (top)  

Unclean hands, In Pari delicto

· In Pari Delicto (in equal fault) - two part test - available in both law and equity

· P at least equally at fault 

· preclusion of suit would be in public interest 

· Unclean hands - no balancing - some courts say available only in equity

· Highwayman's case - court refused to hear a case about a robber who was cheated by the other robber 

· basis for unclean hands defense must be at least somewhat realted to the transaction at issue in the litigaiton

· Pinter v. Dahl (US 1988 p.960) - Court said mere knowledge by P of D's failure to register oil and gas securities with SEC is not enough to establish in pari delicto defense to claim of rescission but remanded to determine if P was at lest equally at fault 

Unconscionability 

· In some Jx only can be raised in equity 

· UCC and modern trend allow it in law as well 

· Flexible kind of doctrine allows for

· severance 

· strike down entire K 

· rewrite K

· Armendariz v. Foundation Health Psychcare Service Inc. (Cal. 2000 p.969) 

· Facts - P sued employer for wrongful discharge but their employment K had an arbitration clause and a damages clause that limited damages to lost wages until the arbitral award 

· Opinion - court refused to enforce arbitration and damages provision 

· procedural uncon - K of adhesion

· substantive uncon - limitiation of damages, non mutual, only limits employees rights 

· court decides to strike down entire K 

· worried about deterence.  Need to keep D's from putting one-sided terms in K. 

· Campbell Soup Company v. Wenz - Campbell soup company K'd with Wentz to supply special carrots.  Seller promised to sell Campbell his entire output and Campbell had right to refuse the carrots and farmer could not sell to anyone else.  price of carrots went up and farmer breached.  court refused to enforce K for unconscionability.

B. Estoppel and Waiver - Reading: pp. 978-995 (top)  

Estoppel 

· basic elements of estoppel: - Geddes v. Mill Creek CC 

· Act or statement by P which is inconsistent with right being asserted; (emphasis on misleading) 

· Reasonable reliance by D; and 

· Injury to D 

· Equitable defense so court has a lot of discretion 

· can be used to defend against a claim or defend against another affirmative defense 

· Geddes - P agreed to have a golf course built near his property with an 8 foot wall after golf course built golf balls starting coming on P's property and he sued golf course, court found estoppel 

· Cannot raise estoppel against Government

· Policy - do not want people colluding with friends in Gov. 

· may be able to convince court it was waiver which does apply against gov 

Waiver 

· R: Waiver is the intentional relinquishment of a known right - US Fidelity & Guaranty v. BIMCO

· but unintentional relinquishment or accommodation is not waiver 

· in that case insurance company waived right to refuse to pay a claim for failure to prove loss when the adjuster said they would pay for some damage after time for proof of loss had passed. 

C. Laches and Limitations

1. Laches - Reading: pp. 995 (middle) – 1005 (middle)  

· R: Elements of laches: - NAACP v. NAACP Legal Defense Fund 

· An unreasonable delay by P before filing suit; and (emphasis on delay) 

· Prejudice to D (reliance or harm) 

· Only a defense to claims in equity 

2. Statute of Limitations - Reading: pp. 1005-1032, Supp. 205-15  

Statute of Limitations

· distinguished from laches

· laches originally applied only in equity (no statute of limitiations) 

· but today statutes of limitations apply in courts of law and equity 

· one exception, only laches applies to causes of action that exist only in equity, e.g. breach of trust 

· three issues 

· accrual - when does clock start to run 

· continuing violations - injuries that continue to be inflicted over time

· tolling - delay the the clock from running

· accrual 

· different approaches 

· data of wrongful act 

· date of injury - e.g. in CA the SoL accrues when the P suffers "appreciable harm"

· data of actual or constructive discovery of injury 

· when statute runs on a date of injury and injury is appreciable harm, statute can run out before a P even knows he is injured 

· appreciable harm - when a scientist/doctor would have been able to deterct the injury 

· rationale - certainty, repose 

· Figuring out the correct SoL 

· state law claims governed by state statute 

· Fed law claims

· for statutes passed before 1990, court use "analagous" state law claim        

· statute after 1990 28 USC 1658 provides for 4 year SoL

· Continuing Violations 

· for continuing violations, the violations must continue, harm must continue, and the harm must occur because of the new violation 

· can only recover for harm caused by violation within the statute of limitations 

· Klehr v. AO Smith Corp. (US 1997 p.1005) - court said no continuing violation just a continuing harm where D fraudulently sold P a defective silo that caused mold, P could not show that they were being continually lied to 

· Ledbetter - court said it was not a continuing violation where women were discriminated against in the past but not after a certain point, merely having lower salaries from the past discrimination was not a continuing wrong 

· congress may overrule by statute 

Tolling

· Two tolling doctrines

· discovery rule (not available in some jxs)

· SoL begins to runs when P knows or should have known of three things

· the injury

· the cause of the injury

· knowledge of the causal relationship

· (do not need knowledge that conduct is wrongful or that you have a right to sue)

· fraudulent concealment

· only present in jxs that do not have the discovery rule (discovery rule subsumes the fraudulent concealment rule)

· tolls the SoL for the period of concealment until the P discovers or reasonably should discover

· O' brien v. Eli Lilly Co. (3d Cir. 1982 p.1013) - court affirmed summary judgment for D where P got cancer from D's product that P's mom used during pregnancy because P discovered the causal relationship after reading an article that set the statute of limitations running so that it expired

· even though P did not know that mother had taken it she was on inquiry notice to ask her mother and her doctor even though mother said she had not taken it 

· dissent - jury could have reasonably concluded that there was no discovery until P found out her mother had taken D's product 

· Knaysi v. AH Robins Co. (11th Cir. 1982, p.1024) - no discovery rule in this jx at the time but court applied the fraudulent concealment rule, because Robins put out false advertising material about Dalcon shield that it was safe, they were equitably estopped from arguing statute of limitations against P's claim for damages from a septic abortion making her sterile 

· court used equitable estoppel language to refer to fraudulent concealment 

· dissent noted that neither of the two theories of equitable estoppel was present  

· actual misrepresentation was required or  

· concealment with a fiduciary relationship.   

Statute of limitations length 

· State claims - state statute 

· fed claims 

· statutes passed before 1990 - analagous state law 

· after 1990 fed statute of 4 years 

D. Governmental Immunities (to be covered if there is time) 

1. Suits Against the Government - Reading: pp. 1068-1086 (middle)  

Sovereign Immunity

· already covered - government immune from estoppel but not waiver 

· idea - government is immune from liability for retrospective relief unless government consents (waives immunity) 

· example of waiver, federal tort claims act 

· applications at different levels

· fed gov has sovereign immunity 

· state gov have it too but under circumstances, fed can abrogate state sovereign immunity 

· Municipalities do not have sovereign immunity, but other doctrines sometimes help in their defense 

· Effect 

· means you cannot get damages from gov for past action (maybe you can get restitution) 

· but you can get an injunction 

· Waiver of sovereign immunity - ex fed tort claims act 

· waiver is not for discretionary function (e.g. how much aid to sent to New Orleans after Katrina) but can sue a postal worker for running over your foot 

· Suits Against Government Officer in His Official Capacity 

· Cannot get around sovereign immunity by suing the head of a government agency in his or her official capacity. 

· Suit against officer in official capacity, even if allowed by waiver of sovereign immunity, does not make officer personally liable for damages. Government is liable. 

· Abrogating state immunity 

· example age discrimination 

· 11th amendment issue 

· SCOTUS read congressional abrogations very narrowly 

· intent to abrogate must be unmistakably clear 

 

2. Suits Against Officers in Their Personal Capacities 

· Three possibilities 

· No immunity

·  in certain situations that do not require an exercise of judgment - like a postman who runs over your foot

· Qualified immunity - when suit is based on policy determination or exercise of judgment 

· Absolute immunity - see list below 

a. Implied Rights of Action - Reading: pp. 1033-1052 (middle), Supp. 216-222 (middle)  

· There is an implied right to sue for damages for constitutional violations by government officers - Bivens v. Six Unknown Named Agents (US 1971 p.1033) 

· Federal agents violated 4th amendment when they entered Bivens house and arrested him for narcotics 

b. Qualified Immunity - Reading: pp. 493-505, Supp. 80-87  

· Qualified immunity - when suit is based on a policy determination, an exercise of judgment 

· qualified immunity is a defense asserted prior to discovery to quickly dispense with cases against officials 

· Rule - "as long as conduct does not violate clearly established statutory or constitutional rights of which a reasonable person would have known" - Harlow 

· court rejected old objective/subjective test and remanded 

· department of air force analyst sued white house aide in personal capacity for conspiracy causing him to lose his jobs 

· Ways to show Law is clearly established 

· controlling authority in the jx 

· a consensus of cases of persuasive authority 

· unconstitutionality that is too obvious to have been litigated 

· Hope v. Pelzer (supp.83) - SCOTUS held that it was settled law that tying prisoners was unconstitutional and held prison guards who did so liable 

· settled because of case law in the circuit, violation of Alabama  

· Current SCOTUS practice is for court to resolve constitutional violation first before deciding immunity to determing if there was a violation and if it was clearly established 

c. Absolute Immunity - Reading: pp. 1086-1102  

· Absolute immunity 

· President for anything related to his official acts 

· but not cabinet 

· Clinton v. Jones says no absolute immunity for unofficial acts as President, but perhaps some delay in proceeedings

· Judges for anything over which they have jurisdiction (determine of jx is very lax)

· Stump v. Sparkman (US 1978 p.1086) 

· Facts - mother took a petition to the judge ex parte to get approval from the court to sterilize her retard daughter because she was a whore. 

· Opinion - held there was absolute immunity 

· Dissent here there was no ability to appeal

· Prosecutors when engaged in prosecutorial function but not in investigative function 

· qualified immunity in investigative functions

· Members of Congress 

· immunity only for actions related to legislative functions. 

· Does not extend to republication of materials 

· Does not extend to bribes 

XI. Fluid Class Remedies - Reading: pp. 1121-1139 

· Court has rejected fluid class recovery procedure where its hard to identify the class and court allows a rough recovery to help compensate some people in the class and maybe others -Eisen v. Carlisle & Jacquelin (2d Cir. 1973 p.1121) 

· court required matching between P and D reaffirmed Hathley 

· In that case D overcharged a large amount of people for fees for stock trades and the TC tried to impose a discount on all future trades 

· Problem 

· it may be possible to steal a little bit from a lot of people and escape liability 

· Exceptions where remedies work like fluid classes

· fluid class remedies are often created as part of a settlement 

· cy pres (as near) after adjuication or settlement giving the remainder of the leftover money to some other charity or cause somehow associated with plaintiffs 

· but this gives judges and lawyers a chance to give money to their favorite charity

· affirmative action remedies that force employer who discriminated against prior applicants to give preference to future applicants 

· why have an exception just for affirmative action 

