	 Remedies


1. Compensatory Remedies- Monetary, not about punishing D, but putting P in rightful pos’n (RP) (where he would have been but for the harm)



a. Damages
2. Preventative Damages (permanent inj, prelim injs, TROs)- designed to prevent a harm before it happens so that the issue of compensation never arises.  

a. Coercive (explicitly coercive)- Inj, specific performance, writs of mandamus, habeas corpus, prohibition 

b. Declaratory (implicitly coercive)-  resolve disputes about the parties rights, but do not end in a direct order. 

3. Restitutionary Remedies- Restore to P all that D gained at P’s expense. Can be identical to comps. (quasi-K , constructive trusts).  Flip perspective, looking at what D is gaining. 

4. Punitive [legal]- Punish civil wrongdoers with Damages.  Make it economically feasible for private Ps to enforce important rts b/c punitives can be 2x, 3x as much as comp dams. 

5. Ancillary- Designed in aid of other remedies (costs, attnys fees), or it helps enforce the primary remedy (contempt).  Receivership- when ct can’t trust other side to manage assets during a trial.  

	Legal (Gen’l Substitution)
	Statutory
	Equitable (Gen’l Specific)

	Comp

Punitive

Writs of mandamus

Prohibition

Habeas Corpus

*Restitutionary
	Declaratory (except, older specialized ones)
	Injunctions

Specific Performance Decrees

Older, specialized declaratory

Receivership

*Restitutionary


I. Compensatory Damages
A. Restoring P to RP

Summary

	1. Damages aimed at putting P in RP – position P would have been in but for D’s wrong.

2. In putting P in RP,

a. we use market value where possible 

b. we need sufficient precision and

c. an individualized determination

3. We measure market value usually with market price at time plaintiff suffered the loss, but sometimes we use repair and replacement when that’s cheaper.


Hatahley
US took Navajo’s horses & burros w/o notice.  B/c h&b were gone, couldn’t keep their cows, b/c the horses were specially trained to herd cattle. Trl Ct: Accepted theory that there was no MV b/c horses were unique, so ct used Navajo’s own bartering system to arrive at the amt of damages. 
4 Rules of Compensatory Damages:

1. Fundamental goal of comp dams is to put the victim where he would have been but for the harm (we call this the rightful position: RP).

2. Use MV to determine substitutionary amount that the ct will award. 

3. Must make individualized determinations of emotional suffering, law does not recognize communal harms. 

4. Damages must be proven with sufficient certainty. (Navajos said they started out with 600 cows, and @ time of hearing only had 100, but they didn’t say how each animal was lost, etc.) 


B. Value as the measure of RP

Gen’l Rule: Comp is measured by FMV of the property at the time of taking.
Usual MVs

· Item is gone: Look to see what MV of lost or destroyed item is.

· Item is damaged: Difference b/t value of an item b/f & a/t it was damaged. 

· Item was promised: Difference b/w what was promised and what was received.

50 Acres of Land (ct chooses cheapest MV measurement)

US condemned land in Texas. TX had to find a new landfill. MV of old landfill @ time of taking- $225K.  MV of the new landfill TX bought- $723K, this new landfill would last 28.8 yrs longer. Issue- should ct give the amt of old landfill or the substitute facility?

R- deviate from MV when: 1) difficult to find MV, 2) unjust to use MV. 

R- Ct will make D pay whichever amt is cheaper (administratively simpler to use this as a rule than make calculations to determine the same thing in a roundabout way).

R- when value is the measure, cts focus on what P lost not on the cost of replacement or repair. 

King Fisher Anomaly (rare occasion when ct will give P the larger amt of replacement damages).  Why did the ct do this? P had arrived at a bargain of unique value and was deprived of it b/c of D’s wrongdoing.  (Barge sold to P cheap, then no one would sell them)

When the MKT Fails…

1. Lemons- fear of buying a lemon drives down MKT price for used goods, as a result, people horde their good products and more lemons make it onto MKT. Ct realizes this and sometimes will award the higher replacement cost???
2. No buyers and Sellers

Trinity Church

Neighboring construction site undermined foundation of church and caused cracks in masonry walls. B/f construction: 26% of the way to collapse, after: 65%.

W/o harm, they would rebuild church in 300 yrs, now will need rebuilt in 150 yrs. 

Normally ct would award the amt of decrease in MV. But here there is not an active MKT to determine that amt. So the ct developed a formula to give the P the amt that D harmed it. 

3. Pain and Suffering
4. Goods that fluctuate in value over time
Decatur (crops measured @ time of harvest, not at time of wrong)


D, insecticide sprayer neg’ly caused les bushels of soybean to be made.  

Gen’ly MV is calculated @ the time of the wrong, but here, @ the time of spraying crops are worth $0, b/c they are seeds. 

Rule for crops- b/c they are speculative in nature, cts use @ the time of harvest as measure for MV.
Stocks
Cts are split- some will award in favor of P, when D has acted intentionally wrongly and award highest price b/w time of wrong and trial.  

Others- give P highest value during the time she knew of the loss. 

Others- value stock @ time of loss. 


C. Reliance and Expectancy as a Measure of RP



i.
Reliance (torts)

Reliance damages= Status quo – position after wrong



ii.
Expectancy (Ks)

Expectancy damages= promised position – position after wrong

A


           B


                        C

|-----------------------------------|---------------------------------------------|

Position 
           Status quo ante
                                        Promised

after wrong



                                          position

Sullivan Nose Job hypo

Ct went against gen’l rule of expectancy dams for K cases and gave only reliance b/c of pub. Policy reason of not wanting to deter MDs from making optimistic prognoses. 

Neri (Lost volume sellers)

K for boat. B paid deposit, then backed out. But S had ordered the boat and had to store for 4 mos until another B bought it for same price. 

B is suing for his deposit, S says that amt must be reduced by the amt B harmed S. S claims it’s a lost volume seller and is entitled to the profit it would have made if it sold it to another B, rather than holding it for 4 mos. 

A                                                           B                                                           C

-$674                                                         




$2579

having to store                                                                                              profit from sale

Exp Dams= $3,253, but Deposit = $4, 250.  Therefore, S must give back $997.

S must prove it is a LVS, which means it would have sold both boats at a profit. 

Chatlos II (don’t promise the moon, b/c you’ll be stuck with that promise)

B bought computer that was promised to do XYZ.  Didn’t and B sued for B of Warranty.

A = -$40K (comp cost 46K, was only worth 6K)

B = 0

C =  161K (promised to be worth 207K – 46K the amt paid)

Exp Dams = 161-( - 40) = 201

Smith 

Stock case.  Even when there is a promise in a tort case, P will only get reliance damages. 

Bottom line: if you call it a tort case, you only get reliance.  Why ever call it a tort?

· SOL 

· Malpractice

· Punitive damages in torts

State of law now:

Traditionally, reliance only for tort

In some states: allow expectation damages when there is a promise in a tort case. 

In CA: allows expectation sometimes, particularly wrt fraud by fiduciary. 


D. Consequential Damages

Damages that occur after the initial wrong

Buck v. Morrow

M leased B land, but then sold it and ousted B.  It took B 5 mos to find a new place. 

Initial Dams: Leasing new land

Conseq Dams: Loss of cattle, herding costs. 

Cts are usu wary of CDs b/c they are typically large, but cts will award them if:


1. proximately caused by D


2. foreseeable


3. there is no K that excludes them

Meinrath v. Singer

Special CDs “money owed” rule:  where D’s breach is failure to pay MONEY( No CDs except interest @ the legal rate. 

Exception to the “money owed” rule, for Ins Co. = when there is BF, P sues for tortuous interference w/K and can get the full range of CDs. When the failure to pay was reasonable, P sues under K, the CDs are ltd to int. 

CDs under the UCC

Called “Incidental Damages”

UCC limits IDs for Ss, but will give them to Bs, unless they are excluded by K (here B is not out of luck b/c he can assert unconsc.)


E. Parties’ Power to Specify the Remedy

1. Limiting CDs - When can K-ing parties limit CDs?

Public Policy Issues-  

a. for policy reasons, exclusion clauses are unconsc wrt personal injuries from consumer goods, 

b. exclusion clauses not P/F unconsc where injury is commercial.

c. MDs cannot exclude CDs

d. where K says “remedy ltd to repair/replacement” and those remedies “fail their essential purpose”, then UCC permits CDs, unless expressly excluded by K. 

Cts split when K expressly excludes CDs

      Some




         Others

Will take out the no CDs clause            Allow no CD clause to stay

(P gets CDs) 



(No CDs for P) Kearney


2. Liquidated Damages
To specify a formula for damages if K is breached. 

LDs are enforceable unless ct deems them Penalties:


Enforceable LD Test:

1. stated Dams bear reas relationship to actual or anticipated loss. –AND-

2. actual Damages are difficult to prove (e.g., when harm is to a lot of people, hwy closed down example.)

*Note tension b/w 2 parts of the test. 

If LD provision deemed unenf’able, usu damages rules apply. 

Ashcraft 
PTR in law firm breaches K, is the LD provision enf’able?

Ct says yes, but Hasen thinks they glossed over the test. 

Tip: fixed amt looks more like a penalty, whereas a formula looks more related to the loss. 



3. No Warranties Provisions
Provision in K saying “we make no warranties” which would limit Dams.  Problem is when you describe an item, inadvertently making warranty. 


F. Judicial Limitations on Damages
1. Duty to Mitigate (Avoidable Consequences Rule)

R= Party cannot recover Dams for an avoidable loss. 

Rockingham County (Bridge to Nowhere)

County Ks with P to build bridge, later county votes against bridge and gives notice to P.  P continues to build and sues for B of K. Ct: P cannot recover for Dams after notice. Rationale: Under either scenario, the non-breaching party is restored to RP, but the breaching party will pay more in a non-mitigation scenario.  Rule helps Ds and does not hurt Ps, so long as they understand the rule. 

Issue: what steps are req’ed to mitigate?

R= only reasonable steps (= jury issue), these are usu deemed reasonable:


1. Stop unnecessary work


2. Make a reasonable sale


3. Obtain substitute performance (unless it’s diff or inferior)


4. wrt medical treatment, cts will be lenient as to what’s reasonable

Shirley McLaine Case (different/inferior work)

Shirley was offered to be the star in a musical, Fox decides not to make the movie and breaches K, but they offer her a part in a Western in Australia. Fox argues western = reasonable mitigation.  Ct: don’t have to take inferior or different work.
Rule is much more likely to protect professionals than factory workers for fear that taking a lesser job will put professional down a bad career path.  

Mitigation v. Offsetting Benefits 

(what you get when you mitigate, e.g, selling car to B2 after B1 breaches.)

R= Must take OBs into account when you calculate dams. 

Ex: 
P Ks to sell car to D for $2,000.  B of K.  

P then sells to X for $1,800;

MV= 1,500;

OB= 1,800.

Dams = 500 (dams w/mitig) – 300 (P made from X) = $200

Collateral Source Rule
Cts don’t treat ins payments as OB, thus injured party is put in better than the RP.  

D crashing into fence hypo:

A= -1,000 (cost of ruined fence)

B = 0

B+ = $ 750 (1,000- 250 deductible)

Rationales for CS rule: 

(1) want to encourage people to get insurance, sometimes D is unknown or judgment proof. 

(2) We don’t want D to get lucky by hurting a P who has insurance. 

(3) Insurance co. can put in a subrogation clause if they don’t like the outcome. 

(4) Mitigates against other factors in tort cases, e.g, contingency fees. 

Args against CS rule:

(1) Double recovery

(2)  Inconsistent w/ the general offsetting benefit rule

(3) If you want to solve contingency fee problem, do it directly

2. Reasonable Certainty Req in Proving Damages- N.B. some states have a per se rule that a new biz cannot recover dams if it has no record of making profits. 

3. Actual Cause- P will not recover if he cannot show that the factory actually caused his cancer. 

4. Proximate Cause- Won’t put P back in RP for fear that causation was too attenuated and will lead to “crushing liability.”
5. Economic Harm Rule- No economic damages in the absence of physical impact (people late for work on fwy don’t get damages for lost wages unless contact).  

Exception: when the only kind of harm that can be caused is economic, then there is no physical contact requirement (ex: accountant).


Pruitt (PP case: Fear of crushing liability v. under-deterrence) 

Chemical spill in river, Ps were not physically impacted by the spill, but they suffered lost profits.  Ct: decided to not follow the economic harm rule for fear of not providing suff deterrence to future cargo carriers in the bay. 
Evra Corp (Cheapest Cost Avoider: crushing liability v. economic efficiency)

P engages in deal w/shipping co. Bank fucks up, doesn’t send pymnt to shipping co. P sues bank for neg. Ct: cites Hatahley, which is a K case, even tho this is tort, and focuses on whether it was foreseeable to bank that there would be harm. 

Posner’s Rule: cheapest cost avoider should bear cost of consequences. Here, P knew what was at stake and should have confirmed $$ was sent. 

Similarity to Avoidable Consequences- Posner’s conclusion arrives at the same place as applying the duty to mitigate.  P could have confirmed pymnt was sent, and if not, send a duplicate. 

BOTTOM LINE: Dams are sometimes limited by borrowed principles from other areas of subs law.  

6. Pain & Suffering [non-economic damages]

When there is phys harm (dead or injured) we have no issue w/econ losses, there is a MKT for how much those things cost.  BUT there is this whole other area of ED, how much $$ should we give to harm that’s not tied to a MKT?

Arguments to Value Non-Economic Losses:


1. Per Diem: Cts split, some allow, some don’t and see it as prejudicial. 


2. Golden Rule: “put yourself in P/D’s shoes”- NOT ALLOWED. 

How have cts and legislatures limited non-economic Dams? 

1. In CA: non-econ dams are SEVERABLE only

2. In CA: neg claims against health care providers are capped @ $250,000 for non-econ dams. 

7. Wrongful Death 

Wrongful Death: 

1808: English C/L gave no damages to surviving family of deceased. 

1846: Parliament reversed C/L & allowed Econ dams to surviving family. 

Now in US: Each State stt differs, but usu no $$ for pain & suffering (thus follows English statutory law). Some sts only allow financial support. 

The irony is that D is better off to kill the P than to severely hurt them. 

Survival of Pers Inj Action (some sts): 

If a person is injured and stays alive in the hospital for a while, there are compensatory damages (Econ/Non-Econ).  Some sts req proof of “conscious P&S” to get Non-Econ dams.  Other sts, even if family member dies instantly can get nominal dams and use as hook for punitive dams.

Loss of Consortium cases: 
Sts vary, but usually ltd to spouses & not kids/parents wrt death/injury.
8. Dignitary and Constitutional Harms
Harm to your dignity, autonomy. 

9. Remittitur
Def’n= Judge gives P a choice: (1) accept lowered amt, or (2) new trial on issue of dams only.   

Levka (Judges trying seeking uniformity does not violate 7th Am)

P arrested on minor misdemeanor, cops made her take off her top and pants. 

P started seeing psych, refused to go out, her career suffered.  TC- Jury awarded $50K, TC reduced it to $25K. AC- looks at comparable cases to see if verdict is grossly excessive. 

Problem: how you choose comparison cases will change your idea of uniformity. 

10. Additur
Def’n- Judge gives D choice of: (1) accept increased amt, or (2) new trial on issue of dams only. MOST CTS DON’T ALLOW, so instead judge automatically orders a new trial. 

Carey

P suspended from high school w/o hearing.  P argues DP violation and wants presumed compensatory dams for this const violation (b/c Ps get them in defmation cases).  P argues w/o presumed dams, there is not a sufficient deterrent. 

Ct: refused to award presumed compensatory dams for const harm. Ct not really focused on deterring when it comes to dams.  

Rule for Const Harms: 

1. Can get presumed nominal dams for const violations

2. Anything beyond that (compensatory and punitive) you must prove

* There is a value in nominal dams b/c they are a hook attnys fees and punitive dams. 

Rt to vote cases: City denies you rt to vote, but it is hard to prove the outcome would have come out differently. 

G.
Time and the Value of Money


1. Pre-Judgment Interest (Pre-JI) and Post-Judgment Interest (Post-JI)



Pre-JI



Post-JI


|-------------------------------|---------------------------------|

           Injury


     Trial


End of Appeal


Pre-JI: Sometimes allowed 

Post-JI: Most Stt allow based on amnt awarded at trl not the original injury

2. Present Value (PV)

Picking rt amnt now so that in the future P will be in RP
General inflation: 
P = low 
D = high


Wage inflation: 
P = high 
D = low

 
Law assumes:


1) P makes the safe inv w/ lwr int rate


2) P does some short and some long

PV & Non-Econ Dams: Cts split wrt discounting non-econ dams. Arg against: non-econ are arbitrary anyway; Arg for: more accurate

H.
Injunctions

Ct order enf’able by pwr of contempt, directing a person to do, or not do, something. 

Inj is an equitable remedy, b/c it came out of the cts of equity before the cts merged. 

The power that backs up an inj is much stronger than that which backs up dams. Contempt can land you in jail, wrt dams, ct can only seize property.


Contempt power is coercive, punitive, & compensatory 

Future vs. Past: Injs always look to future, damages look to past.  

Injs are aimed at keeping P in RP, by either:


1. preventing future harms (preventative)


2. preventing future bad effects of past harm (reparative)

1. Scope of Injs

A. When are Injs available? When P can show:

	1. Irreparable Harm- no adequate remedy at law, the legal remedy would not be as complete, practical, and efficacious as the injunction.
        2. Propensity- realistic threat of violation of the law

*look for ripeness and mootness issues

        3. Public Policy
Vs. EBAY (harder for Ps now)

1. Irreparable Harm 
2. Damages are inadequate (same as 1)

3. Balance Hardships (ORD you don't balance hardships, only in extreme cases like Van Wagner)
4. Public Policy is served by granting injunction (puts burden on P)



Humble Oil

P wants prohibitive & preventative inj to stop D from destroying docs that are important in a trade secrets case. Ct: no inj, b/c P only provided evid of irrep harm but no evid of propensity. P only submitted affidavit that he believed D was destroying docs and would continue to do so. 

Rationale for Propensity Req:

· Shifts balance of power in litig. If the docs DO get destroyed, does D have the burden of proving he didn’t do it?

· Administrative expense- want to preserve ct’s resources

· Rarity makes injs powerful

B. How Broad should Inj be?

Marshall (scope tied to propensity and RP standard)

Age discrim case. P’s wanted and inj preventing disrcim hiring practices nationwide dispute evid of discrim in only one store.  Ct: Nationwide inj is too broad. No nationwide remedy if no nationwide violation. 

Scope tied to propensity- P has to show evid there is propensity that harm will occur where you’re requesting the inj.  Scope tied to RP

C. Mootness

W.T Grant 

D promises that he won’t serve on a board of a competing corp, in violation of anti-trust laws and thus argues mootness.  Not enough to claim won’t do it again, ct wants be sure. 

Factors assessing whether issue is moot:


1. Credibility (wrt claiming you won’t to it again)

2. The effectiveness of the discontinuance (yeah, you just tossed out the chainsaw, but you can always buy a new one) (how easy will it be to repeat harm)

3. In some cases, character of past violations (willfulness, sneakiness, chopping down trees in middle of night, or middle of day by mistake)


Contrast w/ Art III mootness- there the question would be is interlocking illegal?


D. Defining Propensity

Nicholson

Ps trying to enjoin Ds from opening halfway house in town. I: whether this would violate any law, here nuisance is argued. Ct: not a nuisance, thus no inj b/c no violation.   
Rule:  Must have realistic threat of violation, not just realistic threat to act.
Compare halfway house with dump and morgue.  On basis of value to society, ct did not deem halfway house a nuisance b/c it needs to be integrated w/city, but no reason dump or morgue needs to be in town. 

 
E. Reparative Injunctions

Bell
At election time voting was segregated and blacks were too intimidated to vote. Blacks sued for new election despite knowing the results would not change. 

This is a reparative inj b/c the harm has already happened and the future bad effect is having to live with politicians that are symbols of racism. 

Remedy in this case could be:


1. Damages for the time up until new election


2. Reparative inj directing new election

Reparative Injs: Cts split, some allow them, some do not. 

F. Double Recovery Issues

Forster

B buying house. S lied about fact that B could get a permit for boat and S would take down dock b/f B moved in.  Gen’ly P can get either: (1) Inj + delay damages, or (2) compensatory dams.  But, here AC gave both these remedies.  SC reversed b/c double recovery.

Note: assumption behind the 2 options being equivalent is that the jury will award the appropriate amt of dams. Also remember that to get punitive dams most jdxns require actual dams (and delay dams are sometimes not treated as actual dams). 

G. 2 Approaches to the issue of scope

	Winston= RP standard (ultimate winner)
Bailey= judge’s free-wheeling equitable discretion to do good. 


Winston

D stole trade secret from 3M, started marketing tape recorder.  3M sues for a perpetual inj, barring D from ever selling its tape recorder. Ct: perpetual inj would put P in better than RP b/c once a product is on the market it is only a matter of time before others reverse engineer.  Inj should last as long as it would take to reverse engineer the tape recorder. 

Bailey 

Bond holders of corp that was going under wanted ct to give them an injunction req the comp to give proceeds from liquidated assets.  Doing so, however, would put them in better than RP.  Ct: gives Bond holders injunction and states that inj need not be tied to the RP, they are equitable remedies and ct should be given free-wheeling equ discretion to do good.  

Current State of the Law

USSC ruled that inj should be tied to the RP (Winston standard) but lwr cts frequently ignore this and apply equitable discretion (Bailey)

Prophylactic Injunctions

Injunction that goes a bit further than the RP to protect RP

Ex: Inj that keeps Quincy 100 yds away from Rudolpho’s property

Lesson: Cts that follow the Bailey standard often dress-up equitable discretion as prophylactic injunctions aimed at protecting the RP.
2. Structural Injunctions & Scope

A series of preventive or reparative injs in public int litig aimed at either restructuring an institution that has been systematically violating the law or whose very structure is unlawful.

Examples: 

1. Prison litigation

2. School desegregation cases

2. Mental hospital cases

4. Antitrust cases

3. Police civil rights cases

School Desegregation


Preliminary Point:

De jure segregation is caused by st authorities and is unconstitutional. Example: court orders separate schools for whites and AA

 

De facto segregation is from all other causes and is not unconst. Example: whites could choose to live in predominantly white neighborhoods, etc.

Compare


Swann
De jure segregation of schools.  Schools wanted to implement a mandatory interdistrict busing scheme.  Ct: Permissible b/c nec to get rid of de jure segregation.  Note: AA are in better than RP b/c the plan also remedied de facto segregation.  

Sent message to lwr cts that in segregation cases cts can use Bailey’s free wheeling discretion.

With

Millikin I
De jure segregation of schools.  Schools wanted to implement a mandatory inter-district busing scheme which reached from urban to suburban areas.  Ct: Not permissible b/c the problem was intra-district and the remedy is inter-district, which would put P in better than RP.

This inj would restore victims of dicrim conduct to a pos’n they would not have occupied in the absence of such conduct. 

State of the Law
One is to remedy a social ill, the other says remedy must be ltm to illegal conduct.  Lwr cts then started reaching conflicting results, citing to the case that would allow them to create different solutions.  Inconsistency was rectified by Jenkins.

Jenkins III
De jure segregation of schools.  Plan was to pour $220mm into schools and make them magnets for whities.  It tried to do indirectly what Milliken said it could not do directly (bus AA).  Ct: Need to ltm remedy to viol of law and RP, so no inter-district remedy for intra-district problem.  Essentially chooses Milliken/Winston.


Hutto (Jail – USSC couches equitable discretion in prophalytic)

Horrible conditions at jail, overcrowding & prisoners only getting 1,000 calories. Dist ct: imposes injunction limiting punitive isolation to 30 days.  USSC: Does this injunction go too far?  No, prophalytic injunction reas given long history of litig and non-compliance by jail and is aimed at protecting RP (being free from inhumane condition).  

Lewis (Jail – USSC strikes over remediation)
2 illiterate prisoners were denied reader.  Trl issued an injunction for systematic improvements in all Ariz prisons biblios. sued to enjoin all Ariz prisons adequate legal assistance for prisoners.  USSC: uses Winston approach and denies inj stating it would put P in better than RP.

VMI
Systematic policy preventing women from attending military college.  Remedy trl ct imposes is to allow state to come up with own remedy.  It opens up a women's version of VMI (sep but equal).  CT: not good enough b/c sep is not equal, must give more to reach RP.  Ask what pos would the P been in but for the harm.

WINSTON WINS!!! – cts now talk in terms of RP.
3. Modifying Injunctions

FRCP 60(b)(5) – Modify when applying it prospectively is no longer equitable.
When is it no longer equitable?

1. Old Rule ( (Swift) Nothing less than a clear showing of a grievous wrong caused by new and unforeseen circumstances.

2. New Rule ( (Rufo) Two Step Process

Two step process:

 

· Step 1: Figure out if modification is permitted. 
Modificiations allowed where:

1. Changed factual conditions make compliance substantially more onerous 

2. Decree proves unworkable b/c of unforseen obstacles (Note: use of the term "unforeseen" rather than "reasonably unforeseeable")
3. Enforcement would be detrimental to the public interest

4. Statutory or decisional law has changed to make legal what the decree was designed to prevent.  But no modification where a party relies upon events that actually were anticipated at the time it entered into a decree. 

1. If the parties had based their agreement on a misunderstanding of the governing law.
 

 

· Step 2: Figure out how to modify ( how should it look:
· Suitably tailored to the changed circumstance
· Constitutional 
· Don’t impose constitutional floor unless parties’ agreed otherwise (except Ct can’t approve a consent decree that gives more than the const flr in Prison lit cases under PLRA.  Note: can still make settlement agreements, but ct won’t approve as a consent decree and thus there will be no contempt pwr)
· Defer to public authorities (if they are involved) regarding how to remedy the problem
4. Injunctions & Ts

Rule for Indirect Burden: Can Burden Ts significantly, just can’t restructure

Compare:

Hill: Rich people sue HUD b/c subsidies allowing poor people to move-in.  They wanted HUD to build housing elsewhere and stop burdening them.  Ct: Burden is okay – short of restructuring suburbs, T must bear burden.  This is not restructuring suburbs the way schools in Milliken were restructured.

With

Jenkins:  Magnet schools, Ts = white kids.  Less of a burden on Ts but ct strikes.  How can this be reconciled with Hill?  Can’t, just analogize.
Rule for Direct Order: Must be minor and ancillary (even reporting is too much).  WRT Police, cts split. Some treat police same as Ts (minor & ancillary) and others say Police cannot enforce injunctions.  

5. 
Irreparable Injury

Rule: Adequacy means that the legal remedy is “as complete, practical, and effi[cacious] as the equitable remedy.” 

Pardee – Since Pardee cts are more likely to recognize irrep injury by finding harm to be suff unique such that money cannot put P in RP.  Cts use to be stricter about what was suff. unique to get an injunction.  They have always held, however, that Land is suff. unique.   
Thompson – Voting machine, P wants specific performance.  D wants to pay damages.   Rule:  If P seeks specific perf of a K, this is evi of uniqueness, which is tantamount to saying dams are not as good ( Irreparable injury.

6. Policy Concerns

a. Undue Hardship on D

Van Wagner
Leased Billboard in Midtown Manhattan.  Owner decides to teardown building and wants to breach K.  Leassee sues for spec perf b/c great location.  Ct: way to big of a burden on D to keep building.  

Ariola

P seeks injunction that will greatly burden D.  Ct allows injunction after balancing following factors:

1. D engaged in willfully bad conduct

2. P sat on rights and prejudiced D (laches)

3. Ts -  how many people will be affected (here only P & D; Van Wagner lots of people in midtown)
b. Burden on Ct

Coop Ins Society
Commercial lease w/Grocery store.  Store wants to breach lease and give damages.  Lessor wants specific perf – store to stay in biz. Ct: no injunction too much burden on Ct.  It would req ct to supervise store for 35 yrs.  Factors ct considers:

1. Cooperativeness of parties

2. Social Benefit - how important for Ct to be involved

c. Substance or Procedural Policy

1. First Amendment/ban on prior restraints – Cow Bell case what if P throwing eggs instead of speaking?

2. Rt to jury trial – certain facts will persuade ct not to issue inj so D can be in front of jury
3. Multiplicity of lawsuits 

Warner Wolf
ABC wants specific performance to fulfill broadcasting K.  Ct: no analogous to involuntary servitude. 

GEN'L RULE: WE DON’T SPECIFICALLY ENFORCE PERSONAL SVS KS, BEST YOU CAN GET IS DAMAGES.  
EXCEPT: If injunction is worded as prohibitory and not mandatory.  Then, proh injunction bars D from working for someone else.  Cts Split in this case.  NOTE: this is non reciprocal, no specific performance for EE but specific performance for company.

7. Economic Analysis of Damages v Injunctions: Terminology

Kaldor-Hicks Efficiency

The rule that maximizes overall social wealth, regardless of its distribution

(size of the pie bigger, not how to slice the pie that can be done w/taxes)

 

Transaction costs

The costs of bargaining, including costs of obtaining information and acting strategically

 

Coase theorem

In the absence of transaction costs, the parties will bargain to an efficient result regardless of the underlying legal rule.

 

Calebresi and Melamed Theory

In situations of low transaction costs, use injunctions.

In situations of high transaction costs, use damages

Preliminary Relief
Thumb on scale against prelim relief b/c cts don’t want to upset status quo during a case.

FACTORS for Preliminary Injunction  
1. Likelihood of Success on Merits:
1. Propensity
2. Irreparable Harm
2. Possibility of Irrep Injury to P if relief is not granted - At prelim stage we only care about a finite period of time: time b/t request and final judgment on the merits.  Cts are more likely to say damages are fine during this time.    

1. Balance of hardship favors P - different from undue hardship in Van Wagner b/c here scales need only tip slightly in favor of P and not topple over for D.  

2. Public interest: sometimes

3. Changing Status Quo? If yes, cts will look for more evidence from factors 1-4 b/f allowing injunction. (10th Cir ONLY)
Posner’s Economic Analysis of PI Decisions

P · Hp > (1 – P) · Hd

Where:

P = Prob P will ultimately succeed at trial

Hp = Harm to P if prelim injunctive relief is erroneously denied

(1 – P) = probability defendant will ultimately succeed at trial

Hd = Harm to D if prelim injunctive relief is erroneously granted

(Add public interest on whatever side if appropriate to Hp or Hd)

Stay Requests
Def’n: Order preventing judgment from being enforced pending appeal.

In CA: to get stay, must post bond of 2.5x damages awarded. If D doesn’t post bond, P can collect damages immediately.  If judgment reversed, D must sue to get money back.
Request for Stay in USSC:
1. Reasonable probability that 4 Justices grant cert.

2. Fair prospect of reversal

3. Irreparable harm if no stay

4. Balance of Equities (look to both parties harm & int of public at large)

Injunction Bonds
Purpose: meant to cover the harm to D if trl ct erroneously grants PI.

Rule 1: D gets Actual Damages proven up to bond amount.

Rule 2: P acting in GF when seeking PI does not excuse bond forfeiture. 

Rule 3: Ct need not req bond for PI, it may deem $0 to be proper especially when Public Interest is high.  If Ct sets bond amount too low, D can seek Interlocutory appeal to raise bond.

TRO
No Def'n of TRO.  Use TRO when you need immed relief (days v weeks).  NOTE: TRO is not appealable.


Elements: Same as PI, just made faster

Notice Requirements:

1. Notice of Hearing unless GF reason for not being able to give notice after trying (notice need not be formal, just actual – bull horn enough)

2. After 20 days w/o notice ( TRO GOES AWAY

3. After 20 days w/notice ( Cts Split

1. Under Sampson TRO ( Morphs into a PI (ask ct for motion to dissolve w/in 2 days; if ct denies appeal denial.)

2. Under Granny Goose ( TRO GOES AWAY

Notice of Hearing but No Notice of Order: w/o notice, D can violate TRO w/o contempt b/c can’t be willful.

Fed Cts: Rule 65b codifies Notice rule in Princess Anne.

Declaratory Remedies
Decl Remedies (DRs) are implicitly coercive.  If ct declares law means X, party that does not treat law as X would not be in contempt, but ct will likely allow injunction.  The benefit of DR is that it removes uncertainty.
Mootness Rule: When Decl judgment is sought to det parties’ rts (ex: patent), ct must grant DJ and issue final verdict, it may not have per se rule finding issue moot once rts determined as to individual parties (Ts will want to know outcome of case).

Tacticals Issues

1. Ct has pwr to enjoin enforcement of unconstitutional st law sla no CRIMINAL prosecution has commenced in state ct. (Ex Parte Young & Younger v Harris Abstention).  Thus, if you want to get State Law decl unconstitutional file DJ BEFORE you go out and violate it.

2.  If you bring DJ suit with any other claim you are barred from suing on those facts in the future.  Res Judicata.

3.  Equitable remedy thus no jury involved

4.  Personal Injury cases – injured party gets to chose the venue.

Declaratory v Injunction
DR is easier to get then Injunction:

DJ: show RIPENESS - actual threat of injury, not just hypothetical (sim to propensity)

Inj: show 1) propensity & 2) irreparable harm

Other Declaratory Remedies (Work to reduce uncertainty)
1. Nominal Damages - compensatory in form, but Decl in function

2. Bills to quiet title

3. Replevin

4. Trespass

5. Cancellation

6. Rescission

7. Reformation

Rescission v Reformation
Hand
Tricky lawyer rewrites K to allow age discrimination claims against firm K and doesn’t tell firm.  Ct: Allows firm to chose b/t rescission or reformation:


1.  Reformation – rewrites K to adhere to parties’ intent



A. Mutual Mistake of Fact as to writing; or



B. Unilateral Mistake of Fact as to writing + Fraud


2.  Rescission – cancellation of the K to undue as much as possible



A. Mutual Mistake of Fact as to Substance; or



B. Unilateral Mistake of Fact as to Substance + Fraud
Restitution
1.  Substantive Restitution


Point: Aims to prevent unjust enrichment

Types of Rest’n Claims:

Quasi-contract, 

quantum meruit, 

constructive trust, 

replevin, 

ejectment, 

equitable lien

WHEN DOES RESTITION APPLY?

1. Benefits conferred by Mistake 

(e.g., Dean Aprill's check or mistaken improvement)

Biggest question is mistaken improvers context: problems of valuation and liquidity. 
 

1. Benefits Conferred by Transferor with Defective Consent or Authority

E.g., Niece tells uncle he is signing to be guarantor of student loan; in fact he is signing away interest in Whiteacre

 

1. Benefits Conferred Intentionally in Emergency by professionals; does NOT apply to Officious Intermeddlers, Good Samaritans
1. Benefits conferred by K
When contract is unenforceable 

As an alternative measure of recovery in some breach of contract claims (losing Ks, possibly for “opportunistic breach”)

Remedy for a breaching party to offset a claim for B of K (Neri)

 

1. Benefits Obtained Through Tortious or Otherwise Wrongful Conduct

Trespass or conversion

Misappropriation of assets

Interference with intellectual property rights

Breach of fiduciary duty

Other wrongs (Restatement has catch-all)

Summary (when restitution is preferable):

1. There is no other cause of action.

2. Defendant’s gain exceeds plaintiff’s loss

3. D is insolvent and P can get a preference in bankruptcy by seeking restitution of the specific property that used to be his.

4. Ct prefers restitution in reputational harm cases where damages are difficult to measure

2.  Remedial Restitution
Restitution remedies measure P’s recovery by D’s gain rather than P’s loss

RP & Restitution

Usually used to put P in RP, but Sometimes it is punitive & deterrent (don’t want people bypassing mkt not good b/c waste of resources defending property).


How to Measure D’s Gain
Rule: There are many ways to measure D’s gain, but when D’s conduct is willful Ct is likely to use the measure most generous to P.  Note: culpability is not involved in det compensatory damages but it is involved in restitution.


Ex 1: Olwell (egg washing case) had 3 options:

1. Rental Value

2. Purchase Price

3. Value of Labor savings (x3 amnt of other options)

Ct chose #3 b/c D’s willful bad conduct

Ex 2: Vincent, ct chose measure least harsh to D b/c D’s acts were not intentionally bad, they were out of necessity. Also econ argument of encouraging protection of goods.

Ex 3: Black & White label Whiskey.  Ct again chooses measure most favorable to P b/c D’s willfully misappropriated trademark.  It gave 100% of profit to P and does NOT distinguish (apportion) b/t profits derived from trademark vs other reasons like price and tastiness.


Apportioning Profits

Sometimes P gets all gains (D very bad), sometimes cts apportion & rarely cts find it too difficult to apportion (but Sheldon suggests approx in those cases).  Issue: What part of D's gains are attributable to the misappropriated assets?  

Sheldon Rule: Apportionment does not require mathematical certainty, reason approximation is okay.

Burden on D: If D doesn’t req apportm’t, ct may give all profits to P. YIKES.


Algorithm for Apportioning

1.  Identify revenue

2. Deduct ALL Variable costs (costs only incurred in producing/working with the misappropriated item)
2.  Deduct fair allocation of Fixed costs that have Sub Nexus to misapprop items (costs incurred gen’l in biz)

**Ct has great deal of flexibility, again bad conduct is punished

3.  Apportion profits attrib to Misapp Item (using any reas method). N.B. Don’t always have to do this step.

NOTE: when deducting costs, only deduct those things Bought & Paid for, so no deduction for value of own labor & no credit for reputation.

Ct Split:

Some Cts won’t let D keep value of his reputation

Other Cts - will let D keep value of his reputation


Types of Rest Remedies
· Quasi-contract: K implied by law; still results money judgment
· Accounting for profits: review of books & records, but when not coupled w/ constructive trust results in money judgment. (Black & White Scotch case)
· Constructive trust: Remedy treats wrongdoer as trustee holding money for the P.  Equitable remedy (CIA Case).  If ct finds this, P gets $ rt away w/o more procedural hoops.  BEST REMEDY
Rest’n and Contract

Rescission & Reformation are both Rest’nary & Declaratory b/c while they are declaratory in form (Ct is declaring smthg about the K) they are rest’nary in function (Ct stopping D from being unjustly eriched by the K).

Rest’n and Exp Dams- Can rest’n dams ever exceed expectation damages?

Rest’n restatements- Rest’n is capped at expect dams

K restatements- Rest’n can be greater than expect dams

Note: usually party in losing K will get lucky and receive more rest’n dams than expectation dams.  UNLESS- ct measures unjust enrichment by value to breaching party, or follows rest’n restatements cap rule. 

R= Reliance Dams can never exceed expectation damages. 

What is state of irrep inj req today?  damages must be as complete practical and efficacious as the equitable injury- easy standard to prove today and when it’s not satisfied, usu ct doesn’t know what it’s doing (hasen).

Constructive Trust 
If P is suing insolvent D, P should seek Constructive Trust b/c that gives a preference in B’ruptcy whereas damages requires P to stand in line w/rest of CRs. 


Elements for Constructive Trust:


1. Fraud/misapp/wrongdoing


2. Identifiable asset

Tracing- Always try to attribute appreciating stock to P, then neutral assets to P and only when necessary losses.  Sometimes, when stock depreciates, it may be better for P to allocate to her a fraction of the stock. 

R= When accounts are separate, no spending presumptions apply. 


3. Irreparable Injury
Constructive Trust and Third Parties (T)

R= In family law, a P can trace to an asset if it has been subsequently given to a gratuitous D’ee, if the asset has been subs sold to BFP, then no tracing. 

Policy= Ct looks out for 1st family b/c T’or will provide for 2nd family. 

Constructive Trust & Equitable Liens

Equitable liens: only apply to real prop, they are eq. remedies that give P a dollar value against land. 
Constructive Trust: gives a percentage of the asset

If asset is appreciating in value P wants Constructive Trust

If asset is depreciating in value P wants an Eq. Lien

Other Restitutionary Remedies


Subrogation


Req’s for Sub’n



1. Sub’ee has to have paid debt in full 



2. The debt is not the Sub’ee’s debt



3.  Sub’or has a rt to enforce the rt

4.  Sub’ee is not a volunteer, is paying the debt to protect his own interests/rts (biz interest qualifies) 

*Shifts the risk from the S’or to S’ee


Contribution & Indemnity

These are Rest’n remedies that are available in instances of joint tortfeasors, which prevent D2 from being unjustly enriched when D1 pays all the damages to P.  The difference b/w the two lies in the amt D2 pays after the suit (Contrib= PRO RATA).

Replevin (lgl remedy)
Rule: Return of personal prop. where D has it in his possession. B/c no contempt pwr P must know where prop is.  No need to prove irreparable harm (legal remedy) can get it as a matter of right.  

R= If you seek replevin, you are entitled to “loss of use” damages but can’t get value depreciation of property is damaged.  


Ejectment



Remedy for recovery of poss’n of real property.



R= T must have notice & hearing before ejected (Due Process)



R= can get “loss of use” damages 

Punitive Damages

Justifications for PDs

· Helps put P in RP when damages are under-compensatory

· Deter and punish bad conduct

· Can encourage litigation in contingency cases

Req’s for Pds

· Most ct req compensatory damages to be awarded b4 PDs are avail.

· Some cts: nominal damages are enough to provide hook

· Very few cts: allow equitable relief to be enough to provide hook

· Some ct: won’t allow PDs if Restitution is used as hook

What conduct is bad enough to warrant PDs?

R= Negl is not enough, P needs to show MALICE, OPPRESSION, or FRAUD by C&C evid.


Malice= recklessness or worse

How do juries determine PD amts?


1. D’s wealth


2. How bad D acted


3. How much is req’d to send a gen’l deterrence signal

What review must cts give to PD awards by juries?

A ct ordering remittitur does not violate rt to jury.  When it does chose to reduce, these are the factors:

	California
	Federal  (Const Limits)

	1. Degree of reprehensibility
	1. Degree of reprehensibility

     P can only bring in evid of other 

     conduct if:

           1. Suff nexus

           2. In-state

	2. Ratio to compens must be reasonable
	2. Ratio to compens dams

     Ratio can’t be > 9.9:1 for ordinary cases

     Where signif compens, closer to 1:1

      

	3. Sanctions 4 comparable conduct (increase award)
	3. Sanctions 4 comparable conduct (decrease award)

	4.  Amt necessary to Deter (can consider D’s wealth
	4. Wealth of D can’t be used to justify 

      otherwise unconst amt


**Exam Tip:  If Fed & St claims, have to argue both standards

USSC on PDs


Common Law

Exxon Rule for fed’l C/L cases- ratio should be about 1:1 NOT BINDING ON ST CTS

*Exam Tip- We’ll never use this, b/c Const limits will trump
Punitive Damages & K Relationships

R= B of K alone will not warrant PDs, but if the B of K could also be re-cast as a TORT accompanying the, this opens up the possibility for PDs. 


1. “special relationship” (not nec FD)- e.g., Dr/Patient


2. B of K causes physical injury or property damage


3. Negl in rendering professional service Ks (acct’ants & attnys)



Some jdxns: no PDs if conduct is negl, requires Fraud

Now, bad faith denial of existence of K is not grounds for PDs

Instead, 3 categories of B of K 


1. Breach accompanied by trad’l C/L tort


2. Tortious means used by one party to coerce the other into foregoing K rights

3. One party intentionally breaches K knowing that the breach will cause severe unmitigatable harm  in the form of substantial consequential damages (controversial).
Issues with Punitive Fines

Ct will determine wthr the fines put D in one of these categories:


1. Criminal prosecution ( D gets full const protections (5th Am, BARD, etc.)

2. Civil punishment ( D gets some const protections (double jeopardy, excessive fines clauses)


3. Solely remedial ( no extra protections.

Right to Jury Trial

Federal Ct- 7th Am gives rt, over 20 bucks



C/L CoAs



Depends on whtr the CoA is seeking a legal or equitable remedy



(easy to determine b/c C/L told us what’s legal & eq.)

Stt CoAs



Terry Test



1. determine the C/L analog from 1791?



2. is the remedy sought legal or eq in nature? (more important!)

State Ct- comparable cost provisions

CA rt to jury trial 


CA Const applies rt as it existed in 1890 in England.  Thus, don’t use Terry.



Summary Judgment and Rt to Jury Trial



Hung v. Wang

Ca Civ Code provides that before P can bring civil conspiracy case against L judge must find that there’s a reas prob that P will prevail. 

P argues that this req’s the judge to weigh evid and thus usurp jury function.

Ct: No, this is similar to summary judgment where Judge doesn’t weigh P’s evid against D’s but rather takes P’s facts as true and determines if a reas jury could find for him. 

Ancillary Remedies

De’fn: Ancillary remedies are helping remedies

Types:

1. Contempt (helps effectuate injunctions)

2. Collecting money judgments (execution/garnishment)

3. Preserving assets before judgment (receivership/attachment)

4. Litigation expenses/attorneys fees

Contempt

There are three types:

1. Criminal Contempt: 

· Punishment for past violation of ct order - can be fine or jail

· Conduct must be willful.

· Gov’t brings action, but P can request it

· D gets all criminal procedures sla fine is enough and jail time > 6mos

2. Civil Coercive Contempt: 

· Fine or jail time until D complies (D has keys to jailhouse)

· Process

1. Injunction issued

2. J threatens new penalties

3. Penalties imposed

· Js have discretion to set schedule of fines high and impose lwr amnts

· Can’t keep in jail if unable to comply

· May release from jail if ct det that although D may comply, he never will and thus the coercive pwr gone and jail time becomes punitive (Catena).  But, if let out of jail can put back in for crim contempt for failing to comply with past order (req crim procedures).
3. Civil Compensatory (NOT in CA)
· Compensating P for period b/t Ct orders & D complies. Similar to delay damages (as in CA) but only for that period of time. 
· Note: 10th Cir req jury to det comp dams when facts are complex & amount may be large
When Civil Coer. ( becomes Crim Contempt

Rule:  If civil coercive looks more like crim contempt, then D gets crim protections:

1) Activity occurred outside presence of ct; and

2) Fine is large/long jail sentence
Anticipatory Contempt

School voucher case where school writes checks a/t clerk calls and says “please don’t.”  Point: treat judicial requests to act/not act as orders.

Two Criminal Contempt Issues:

1. Collateral Bar -  once ct issues order, you cannot disobey and challenge the contempt order on grounds that the injunction was invalid.  It is permissible to appeal/dissolve injunction.  Rationale is to protect ct’s pwr.
Exceptions:

1. Injunction is transparently invalid or only has frivolous pretense to validity (don’t be fooled, ct will never agree);

2. Appeal is met with frustration or delay; or 

3. Ct lacks Jdx – BUT, ct has jdx until ct det it does not have jdx.

2. Contempt & Non-Parties

Rule: A person may be held in contempt of injunction if they are:
i. Party

ii. Their officers, agents, servancts, EEs, attorneys,

iii. Those persons in active concert or participation w/ them who receive actual notice by personal svs

iv. Anybody who: 1) messes w/ cts ability to effectuate ct’s judgment; or 2) interferes w/ property for which ct has order an in rem injunction banning whole world from interfering.

Collecting Money Judgments

Use the following methods when D does not voluntarily pay.  First, must go to ct and be declared judgment Cr.:

1.  Execution

Execution is when ct issues judgment lien on specific property that is not exempt.  Judge issues a writ of execution that is handed to sheriff.  Sheriff seizes prop described in writ and sells it.  Money is then given to P.  Maj jdx req sheriff to assert “Effective Control” over property.  Min jdx (credit bureau) do not req effective control, which causes secret lien problems for other secured parties.  There is no contempt pwr, so P better know where assets are located.  Can use post-judgment discovery to find property.



Exempt Property

1. House
2. Pensions (under ERISA) – UNTIL pension is paid (O.J. case)
3. Property for which other SP has SI

Some jdx have filing system so that judgment creditors can file to secure priority for 5 years (ex: CA wrt biz personal property)

2.  Garnishment
Judgment Cr (Garnishor) can go after a party who owes judgment Dr money. That party will be the Garnishee (G’ee).  G’ee has no option but to comply even if administratively difficult.  And, its shitty to be G’ee b/c if G’ee messes up and pays Dr instead of Cr, G’ee will be forced to pay twice (even if merely negligent as in Dixie Bank).  Again, Cr can use post judgment discovery to find assets.  Note: in family law cases, ct will allow garnishment to exceed normal cap.

3. Coercive Collection of Money Judgments

Gen’l Rule: no contempt to enforce dams judgment.

Except: in family law cases (child support or alimony) ct can use civil coercive contempt (pay or jail).  Note: sometimes in tort cases, P can use contempt. 
Can ct req Drs to get jobs to pay debt?  Some jdx do.


4.  Preserving Assets before Judgment
Freeze Orders – type of prel inj prevents transfer of assets by D b/f judgment.  Cts don’t like these and will req all elements of prelim inj to be satisfied (including notice of hearing and notice of order).  It is a way to preserve status quo of D’s assets.
Attachments -  levy or garnishment b/f judgment; rarely used and greatly disliked.  NY Requirements (other jdx have lwr standard):
1. Intent to hiding assets; and

2. Propensity - D has or is about to hide assets

Prel Inj v Attachment

PI rely on prelim hearing to avoid abuse whereas attachment relies on liability after the fact to avoid abuse in the form of a Bond.  PI bonds are sometimes waived, Attachment bonds are not waived.  P liable for consequential dams that result from attachment, but P is never liable for amount exceeding PI bond.  

Receiverships- appointment of T to run a biz (rare b/c costly and imposition).  Requirements:
1. P has some rt to property

2. Proof of actual waste, fraud, neg, etc. (reason to take over biz – not enough to be suspicisous)

Attorneys’ Fees

English Rule – loser pays

American Rule – each side bears its own costs


Exceptions:


1.  A’s fees can be included in K



Note CA: one way A’s fees prov become mutual by law ( loser pays


2.  A’s Fees provided in Stt



Some Stt provide fees to winner, and others provide one-way shifting. 



§ 1988 Exception

1. § 1983 Claim: civil rts violation

2. Prevailing Party: whether P was able to satisfy main litigation objections.

3. Reasonable Fees:
Start with Loadstar Approach; then adjust under Johnson 12 factors (MPRE). 

Lodestar Approach = reason hrly rate * reason hrs

Other Approaches:

Contingency Rule: multiplier (ex: 1/3) * damages 

Reverse Auction: auction but take lowest responsible bidder

Nominal Dams

In 1988 Cases, USSC held that nominal dams alone prevents A’s fees.


3. Some torts (e.g., class actions) 


Injunctions & A’s Fees

Injunctions have public value in civil rts cases beyond that just to P, thus allowing argument for higher A’s fee.


A’s Fees in Class Actions


Note: Recall P/A Problem wrt A’s fees
Mega Fund Approach – caps A’s fees (% of overall dams) after dams hit certain amount.  Problem: creates incentive for As to settle for a lower amount.  Cts gen’l think this approach sucks, and will prefer reverse auction.

Civil Rts ( Lodestar

Class Action ( Reverse Auction

Remedial Defenses
Not tied to substantive law but are asserted in response to certain remedies.
Types of Remedial Defenses:

1. Unclean Hands

2. In pari delicto

3. Unconscionability

4. Estoppel

5. Waiver

6. Laches

7. SOL

8. Gov't Immunities (if we have time)

	Unclean Hands
	In Pari Delicto

	Cts Split:

1.  Always available
2.  Equity Only
	Always available

	Tort or K
	Tort or K


	Where D claims P has engaged in some bad activity that is related to the subject of litigation. 

Does not compare P & D bad act

Do not need to look at pub int
	Where D claims P has engaged in equally bad activity that is related to the subject of litigation. 

1. P is as least as much at fault as D

2. Preclusion of suit is in the Public Interest




Unconscionability (K only)

Both procedurally & sub uncon.  Use to be only available for equity claims but now cts apply to legal claims.
	Estoppel
	Waiver

	Not available against Gov’t
	Available against Gov’t

	1. P’s inconsistent act or statement

2. D’s reasonable reliance

3. Injury to D
	1. Intention relinquishment of a

2. Known right (subj)


	Laches
	SOL

	Only in equity

If P is suing for damages, D can’t bring laches but can argue waiver or estoppel by showing inconsistent act by P = waiting to sue (these are weak arguments but should be made)
	Always available except for Breach of Trust (b/c no lgl remedy available)


	1. P’s unreasonable delay in filing suit
(factual det, sometimes 1 weeks is too long; note: laches can bar a suit b/f SOL has even accrued)
2. Prejudice to D
	Sets a definite time in which you must file suit or it is barred.




SOL Issues

1. Accrual
How do we determine which SOL applies?

	State
	Federal

	Look to state stt
	If Fed Stt states SOL ( use that, else look below

	
	Pre-1990 look to analogous stt claim and use that SOL

	
	1990 and Later SOL = 4 yrs


When does the SOL begin run?

A. Date of wrongful act

B. Date of injury

In CA, date of injury = when P suffered appreciable harm (measurable), can be unfair to Ps who have not discovered injury

C. Date of actual or constructive discovery of injury (need not know of cause of injury)
2. Continuing Violations
P can recover for violations occurring w/in the limitation period (begin at suit date and count back the yrs of SOL):
A. Violation is continuing over time

B. Harm is continuing over time

C. Harm occurs b/c of new violation

|---------------------|----------------|-----------------------|

Initial harm       SOL ends                Limitation Per.     Suit

ER Discrimination Cases – Initial violation of pay discrimination based on gender occurred outside SOL period.  P may argue, however, that tho pay raises are now equal in %, they constitute continued discrim b/c base was never fixed.  Ct expressly rejected this idea b/c it found no viol w/in the lim period.  But it appears that Congress will likely overturn case soon. (Ledbetter)
Comp Silo with Wage Discr case – silo was bought once, no basis for continued violation.  But, every 2 weeks wages are paid and thus every 2 weeks argument for new violation.  

3. Tolling: when will cts delay the running of the SOL (paused stopwatch)

1. Discovery Rule (not available some jdx/for some types of claims)

Tolls until P discovers or RSHK of the injury and the cause of the injury.  Even if P doesn’t know she can sue, SOL begins to run.  Recall cancer case may make it easy for Ds to argue “should have known.”  Also note: issue as to whether “reason” should be det by judge or jury.
2. Fraudulent concealment

In jdx that don't have discovery rule, Fraudulent concealment tolls SOL: 1) if D concealed info; and 2) only until P knows or RSHK of injury and cause.

Elements:

1. Did not know and not RSHK of injury & cause

2. D had superior knowledge

3. D made affirmative misstatements unless Fiduciary, then omission alone is sufficient
(maj found affirm misstmts = gen’l adv to public)

Suits against the Gov’t
Sovereign Immuninty-  Gov't cannot be sued for retrospective relief (dams & rest’n) unless the gov't consents ("waives" immunity)


Who gets SI?

· Fed gov't

· St gov't, but under certain circumstances Congress can abrogate st immunity (very hard to abrog st immunity - intent must be unmistakably clear) (st can “waive” SI)
Who doesn’t get SI?
· Municipalities, but other doctrines sometimes help in their defense

When does gov’t waive SI?

Federal Torts Claims Act- for certain torts only, doesn’t cover discretionary actions (running over foot vs. amt of funds to Katrina)
P may sue Official instead of gov’t, but P cannot get around SI:

If suing Official in official capacity( not allowed if for retrospective, can sue for prospective (treated exactly like gov’t).
If in personal capacity( If successful, indiv is pers. liable, not the gov’t.


If suing for prospective relief( allowed

If suing for retrospective relief( P must show that D does not have one of following immunity defenses:

Absolute immunity – Applies to:

President
· Abs Imm only for official acts
· When Prez’s unofficial act- Clinton v. Jones shows that cts can still help Prez out by delaying the proceedings
Judges
· Abs Imm only for official acts
· Official acts= acts for which J has jdxn (Stump shows how facts are wiling to go to characterize an act as official)
Prosecutors wrt prosecutorial functions

Members of Congress wrt “legislative act” (speech or debate cl)

Qualified immunity – Applies to executive official when act is discretionary or based on policy judgment.

· E.g., applies to Prosecutor when in investigatory role

Old Test: whether gov't official acted in GF 

1. Obj - D RSHK his actions would violate P's const'l rts OR
2. Subj - Gov't official acted with malicious intent

New Test: Obj only
Did Gov't official’s conduct clearly violate est stt or const'l rts of which a reasonable person would have known.
Why: cts wanted to make it easier for these immunity issues to get resolved on summary judgment.

3 ways to show clearly established:


1. Point to controlling auth in the jdxn


2. Point to consensus of cases from persuasive auth


3. Claim that issue is too obvious to have been litigated


Process for Analyzing Immunity

1. Cts must decide wthr conduct violated Const/Stt

2. Cts then decide wthr such determination was already clearly established.


With this process now Ps will at least be able to show clearly established at some pt because now ct is reaching the issue. 

No immunity – for gov’t official sued for conduct unrelated to the discretionary aspects of his job. 

Class Actions and the Rightful Position
1. In class actions seeking legal or eq relief there must be notice to each potential P (this allows them opt-out) [DP cl]

2. Typical Class Action Remedy provides dams to the class of Ps who were harmed.
3. Fluid Class Remedy provides damages to future consumers wthr or not they suffered harm.  Consequently, there is a mismatch b/w injured parties and compensated parties thus violating the RP standard. 


2nd Circ does not allow Fluid Class Remedy for judgments

3 Instances where Fluid Class Remedy Allowed
1. Judge-approved settlements
 

2. Cy Pres  "as near" - left over money can be given to some org that seems to be in the spirit of the settlement.  Some argue that the left over money should go to the government (don't want charities favored by judges). 

 

3. Affirmative Action Remedies 

Some affirmative action remedies historically have looked like fluid class remedies e.g., ER who discriminated against prior job applicants on the basis of race ordered to give preference to future minority job applicants.

 

