REMEDIES
I. INTRODUCTION
What is remedies? Everything a crt can do to give relief to a civil π.

STEPS to determine remedy:
1. ID legal theories. ie. substantive law (contract, tort)

2. ID potential remedies. – What can the court do? 

· Compensatory damages – to compensate π for wrong

· Coercive – injunctions; court order to do something ( court can immediately enforce these 

· Declaratory – declare rights of parties

· Restitution – take away what ∆ has gained

· Punitive – punish and deter

· Ancillary – help other remedies ie. costs, attorney fees

II. Paying for Harm: Compensatory Damages
Why award damages?
· corrective justice = deals with morality ( want to make wrongs right

· economic theory = don’t want to spend resources protecting property instead of using that money to be productive (efficient breach theory in K)

A. The Basic Principle
Us. V. Hatahley – Native American’s horses taken based on trespass without any notice.  TC gave $186,000 in damages = loss value of livestock, pain & suffering; replacement value.   

Issue: Did TC correctly evaluate damages? 

Conclusion: NO! Their measurements were arbitrary. 

· Loss value of livestock should have been calculated with sufficient certainty

· Replacement value should have been  market value

· Pain & Suffering should have been done on individual basis

RULE: Compensatory damages should put the injured party in the rightful position (the position they would have been in but for the wrong) 

· Rightful position standard is a fiction sometimes ( it only looks at market value and does not account for sentimental or personal value
B. Value as the Measure of Rightful Position
· Generally, market value(MV  is used to determine measure of damages
· 2 disputes arise re market value: 

· What is proper measure of market value? (Evidentiary question so you need experts to bring in MV)

· Is MV the proper measure of damages? (Conceptual issue that is sometimes also an evidentiary question) ( at issue when:

· When there is no market value for something. ie. pain & suffering

· When the market is not functioning well. 

WHAT IS PROPER MEASURE OF MARKET VALUE?
U.S. v. 50 Acres
US condemned landfill of city (taking), so the US had to justly compensate the city.  City had to buy more expensive land for new landfill.  New landfill would last longer than old one.  Here, πs want the value of a substitute facility instead of MV (they had no other choice, but to buy better land, so should be compensated).  

Issue: What is the correct measure for just compensation?

Conclusion: Court used MV.  It refused to give the discounted value for a substitute facility bc that would be too complicated.

RULE: MV = just compensation, unless there is reason to deviate (ie. market does not work or no market exists). If the market is functioning well, MV and cost of reasonable replacement should be about the same.  

· Though the rule is to put π in rightful position, courts will choose the method that is cheaper for the ∆ ( not necessarily market value.  Courts use whatever is cheaper -- either market value or repair and replace. 
King Fisher Marine Service
Barge damages.  MV of barge was $30,000; repair and replace was $230,000.  Court awarded higher replacement costs.

Why? 

The big difference btwn MV and repair and replace showed that the market was NOT working OR something was not being taken into account in calculation.  Therefore, court does not restrict itself to cheaper award, as stated above. 

RECAP:
1) Damages are aimed at putting π in rightful position. ie. position but for ∆’s wrong

2) In putting π in rightful position:
a) we use market value where possible

b) we need sufficient precision, and 

c) an individualized determination
3) We measure MV usually with market price at time π suffered the loss, BUT sometimes we use repair and repair when it is cheaper OR when MV is not functioning 

WHEN MARKET VALUE NOT APPROPRIATE
ie. market for lemons ( with used cars and old household items, you would get less than the item is worth if you sold it, so you don’t sell.  Thus, there are only lemons on the market.  Therefore, the market is not functioning correctly.  HYPO on page 25.  

Trinity Church v. John Hancock
Historic church’s structural stability undermined when John Hancock was building. Church’s life had been decreased by 150 years.  Church will have to be rebuilt sooner than it would have had to absent the damage. 

Issue: How to measure damages? 

Conclusion: Crt says no market for churches so can’t use market value.  The crt considers the church a “special purpose property.”  Crt gave the amount of money required to repair and replace the church today.  

Dissent: Should discount to present value! ( give amount of money today that after invested will be enough to rebuild church in 150 years. 

WHERE THE MARKET VALUE FLUCTUATES
Decatur County v. Young
π sued ∆ because insecticide destroyed his soybean fields.  π held onto beans for 1 year, rather than selling them right away because hoped that MV would increase.  π wants to recover for damages crops at the price of beans at the time he sold them, not at harvest time price.

Issue: At what time do we measure MV? 

Rule: For crops, measure MV at time of harvest.  For other things, use MV at the time of loss.  For stocks, courts take 1 of 3 approaches time of trial, time that claim is brought, or time of highest value.  

C. Reliance and Expectancy as Measures of the Rightful Position
1. Reliance Damages
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2. Expectancy
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C-A = Expectancy damages ( moves π from point below 0 to promised position
Reliance v. Expectancy Damages; Should it turn on tort v contract?
· CONTRACT CASES: 

· Expectancy damages should be used because it creates incentives for people to enter into contracts bc people know they will get what they expected (Posner)

· In contracts, but for the wrong, you would be in promised position (C), so expectancy damages make sense

· Sullivan exception – breach of K case used reliance damages because public policy wants doctors to be optimistic.  If doctors had to pay for expectancy damages, they would not promise good results. 

· Exception – When K is formed through reliance (ie. no consideration besides reliance), then reliance damages should be used, even though breach of K case. 

· TORT CASES

· Reliance damages should be used bc torts do not usually involve promises; the wrong has nothing to do with a promise 
Neri v. Retail Marine Corp.  – LOST VOLUME SALES

K for sale of boat.  π gave deposit then backed out.  ∆ would not give deposit back.  π sued and ∆ counter sued under lost-volume sales theory saying could have sold 2 boats instead of one.  

Issue: How to measure damages?

Conclusion: Court applied expectancy damages because this is K case. 
RULE: Expectancy damages in K cases.
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B – A = 0 – ($-674) = $674

C – A = $2,579 – ($-674) = $3,253 – these were subtracted from π’s deposit.
Chatlos
Computer case.  π paid 46K; computer worth only 6K.  ∆ promised computer worth 207K.  

Plaintiff out 40K after wrong.  Plaintiff’s promised position = 207K-46K = 161K.  So, court awarded EXPECTANCY damages of 161K – -40K = 201K.  

Dissent: Offer too good to be true!!  π should not believe that they would get 207K computer for 46K.

Smith v. Bolles (fraud case)

π bought 4,000 stock for $1 per share.  ∆ promised stock was actually worth $10 per share.  Stock really worth $0 per share.  Crt awards RELIANCE damages.

Why did court award only reliance damages, compared to Chatlos?  This is a tort case, so reliance damages. 

FRAUD TREATMENT


1. traditional – reliance damages only


2. modern treatment – some exceptions get expectancy damages

3. In CA, fraud cases, particularly fraud by fiduciaries, sometimes get reliance damage and other times, expectancy damages. 
D. Consequential Damages
Definition: Damages that occur after a wrong has been committed; Damages incurred after initial loss

Buck v. Morrow 

Dispute about renting pasture. 2 kinds of losses: 1) loss of use of land itself (bc kicked off before end of 2-yr lease); 2) what happens after π can no longer use land (additional expenses caring for animals + loss of animals).  TC gave only general damages = difference btwn rent price and price to rent new land (TC was scared of crushing liability – consequential damages can be very large ( much greater than general damages.)

Issue: Was TC correct? 

Conclusion/rule: NO!  Need to take into account consequential damages to put π in rightful position.  However, this court said that consequential damages must be given if π shows they are reasonably certain and unavoidable.

Exception to consequential damages rule (Meinrath): If wrong is failure to pay money, no consequential damages except interest on the un-paid money at the prevailing legal rate.  

· With this rule, the π is sometimes not put in the rightful position.

Exception to Meinrath rule: If there is bad faith failure to pay insurance claim, then insurance co. will have to pay consequential damages, including emotional distress damages.  If failure to pay is based on reasonable, but erroneous reading of policy, then no consequential damages except prevailing interest rate on unpaid amount.  

· Why this exception to the exception: public policy ( when you buy insurance, you are paying for piece of mind. 

UCC ART 2 AND CONSEQUENCIAL DAMAGES
· Can’t get consequential damages unless provided for in UCC

· Sellers only get incidental damages

· Buyers get incidental and consequential damages, unless excluded by K

· No exclusion of consequential damages can be unconscionable ie. K-ing away personal injury liability is unconscionable and therefore NOT OK! 

E. Limits on Basic Principle
1. The parties’ power to specify the remedy.

· There are lots of ways that remedies can be limited. ie. arbitration (arbitrators usually give less than a jury would)

· However, limitations cannot be unconscionable!!

· When is something unconscionable? 

· CA – look at Tunkle – K with safety/shelter/health cannot have an exculpatory provision (limit on consequential damages) 

Kearney – failure of essential purpose prov (2-719(2)) & consequential damages prov

∆s sold machine to π. ∆ said machine was low-maintenance and worry-free, but π had problems with machinery (did not operate 25% of time). K limited to repair and replace or return and refund ( no consequential damages). π wants consequential damages bc fell behind on orders.  ∆ argues K limited remedies so does not have to pay; π claims that the repair and replace failed its essential purpose, so that provision and “no consequential damages” provision should be invalid.  

Issue: If limited remedy provision invalid, does consequential damages provision also become invalid?

Conclusion: Crts are split.  This court found that limitation on consequential damage was independent and enforceable (if gave consequential damages, too expensive for seller).  Therefore, no consequential damages to πs. 

· Other courts say that two provisions go hand in hand, so that when limited remedy one fails, the other does too.

LIQUIDATED DAMAGES
What are they? K provides for amount of damages or formula to determine damages when there is a breach

What you need? 

- 1. Stated damages must bear reasonable relationship to actual or anticipated loss, and
- 2. Actual damages are difficult to prove

Note: tension btwn what you need ( if you fulfill the first, unlikely you fulfill the second ( Crts really look at whether damages are difficult to prove and whether party is trying to penalize

· If liquidated damages are unenforceable, can still get expectancy damages. 

· Crts do not allow liquidated damages if they are a penalty. Why no penalties?

· Crt trying to protect consumers/disparate bargaining power

· Crt tries to stick with compensation only

Hasen: Hard to say can’t K for penalties when parties are allowed to K for other stuff; Odd that bonuses are okay, but penalties are not

Ashcraft
Attn sabotaged database and stole clients.  Firm wanted damages.  K had provision setting out liquidated damages from 1993-1998.  Lower crt gave 400K in damages 

Issue: Were damages reasonable?

Conclusion: Crt said YES ( Crt did not care about test (ie. no evidence actual loss close to damages) + Crt does not want to interfere + Crt wanted to punish bad attorney. 

2. Avoidable consequences, offsetting benefits and collateral sources (these are all judicial limitations on remedies)

AVOIDABLE CONSEQUENCES

Rockingham – avoidable consequences and mitigation of damages

Bridge company commissioned to build bridge by ∆.  ∆ changed mind and gave notice to stop building.   did not stop and built bridge to nowhere.  π sued to be compensated.  No question that ∆ anticipatorily repudiated.  π wants K price; ∆ wants to pay only up until notice of breach + profit.

Issue: What damages should bridge Co. get? 

Conclusion: Crt said that bridge Co. had duty to mitigate damages once given notice of breach.  π only given costs until point of notice + expected profit. 

RULE: NON-BREACHING PARTY HAS TO CUT LOSSES ( ONCE THERE IS BREACH OR TORT, HAVE TO TAKE REASONABLE STEPS TO MITIGATE; Crt will only award damages as if you mitigated. 

Rationale: without mitigation, π is put in same position they would have been in , but the ∆ is in a much worse position ( mitigation saves breaching party money and keep non-breaching in same position 

McClaine v. Fox (mitigation in employment cases specifically)

Fox cancelled Bloomer girl K with McClaine; offered her lead in Big Country instead.  Later K also did not allow McClaine to choose director.  McClaine said NO to later K and sues!  ∆ argues that π did not mitigate by taking Big Country K.

Issue: Did π fail to mitigate?

Conclusion: NO!!

Rule: When employment K, only have to mitigate with comparable or substantially similar work; do not have to mitigate by taking inferior employment! 

Why have this rule?  taking inferior job might put you on jod track that you do not desire; Crt trying to protect professionally trained workers.

OFFSETTING BENEFITS
When π receives something of value because of ∆’s wrong, offset damages by that amount.  Otherwise, π would be in better position but for the wrong. 

ie. K to sell car to buyer for $2000. B breaches.  Reasonable value of the car is $1500.  You sell the car for $1800.  What are your damages?  $2000 - $1800 = $200.  

ie. In K for sale of car, if π seller agreed to sell for $2000, but agreed to touch up paint for $50, and then S sold it for $1800 without touching up paint. What are damages?  $150 

But, if S sold car for $2100, he would not get damages, unless there were consequential damages that exceeded $100. 

EXCEPTIONS to offsetting benefits rule:

1. Los volume seller: Do not offset benefit in lost volume seller cases, bc ∆ would have made 2 sales, instead of one. ie. Neri
2. Collateral source rule: When there are insurance payments of certain government payments that are paid to π because of loss or injury, the ∆ does not get credit for those payments when calculating damages.  But, the collateral source MUST BE INDEPENDENT from tortfeaser.  

Rationale for rule: encourage people to buy insurance; btwn the π and ∆, better that π gets windfall; allowing π to recover from both ins and ∆ compensates for fact that jury does not know that attn will likely get some of damages

Arguments against rule: Double recovery, rule should not be used to solve problems dealing with attn contingency fees

Note: Some insurance companies have subrogation clause, which disallows double recovery.  π has to reimburse the insurance company with money collected from defendant. This is known as conventional subrogation, rather than legal subrogation discussed below.

SUBSTANTIVE RULES THAT LIMIT REMEDIES (policy: fairness and crushing liablity)

1) Damages have to be proved with reasonable certainty

· New Business Rule Extreme: If someone breaches and that causes loss of new business rule, no damages given because those are too speculative

2) To get damages, must show that ∆’s actions caused harm.

· ie. toxic tort case – can’t match any particular π with cancer to cancer-causing agent, so no recovery, even though you know that there is some correlation via number harmed

3) Damages must be reasonably foreseeable

3. Proximate cause and related problems

Pruitt v. Allied Chemical
∆ polluted river. πs included fisherman, merchants, & restaurant.  

Issue: Damages given to all πs? 

Conclusion: NO, Crt drew line at water’s edge and only allowed fisherman to recover.  If crt had applied economic harm rule properly, Fisherman would NOT have recovered bc no physical impact and no property damage.  Crt did not properly apply economic harm rule.
ECONOMIC HARM RULE: You can only recover for economic harm if there has also been physical impact to person or property. 

Exceptions: 1) Economic harm is especially foreseeable; 2) cases where the only harm possible is economic ie. Negligence of tax preparer or accountant
Evra Corp. v. Swiss Bank
K btwn charter Co. and Evra that required money to be wired to Charter on particular day each month.  If money late, K over.  Charter tried to get out of K bc payment late.  Evra sues Swiss bank for negligence bc did not timely deposit funds; Evra wants money wired plus profits lost because K cancelled.     

Issue: Was Evra entitled to consequential damages (lost profits)?

Conclusion: No!! Posner reverses lower crt’s decision giving lost profits.  Posner says it was Evra’s responsibility to make sure wire transfer completed, not Swiss bank.

RULE USED: Cheapest cost avoider rule from Ks  = party to K is in the best position to know the details of the K ( Court will allocate loss to party that is best able to prevent that loss.  

F. Damages Where Value Cannot Be Measured in Dollars
1. ie. Trinity Church ( no market for cracked churches

2. Personal Injuries and Death 

· 2 types of damages

· Economic Damages (medical expenses, wages) ( always recoverable

· Non-economic Damages (emotional distress, P &S) ( recoverable, but lots of dispute as to how to calculate them

· How do you compensate for non-economic damages?
· Pick a number ie. 9/11 $250,000 per person

· Limits on non-economic damages set by legislature

· Juries decide, but then judges can change it

· Look at amount across similar cases

· Per Diem argument Debus – π injured in store.  Attn told jury find daily damages and multiply by life-expectancy.  Crts are split as to whether this is okay.  

· Golden Rule: Ask jury to put self in π’s situation ( THIS IS NOT ALLOWED!!

Wrongful Death Damages
· Almost always determined by statutes that set the type of damages recoverable and who can recover

· In CA, only domestic partners, children and spouses can recover; can only get pecuniary loss

Quarter v. Quarter
Father and husband killed.  Wrongful death suit brought by wife and daughter.  Judgment for $1.1 million.  Daughter says she should get & because wife was prostitute and H was going to divorce her.  Lower crt gave 99% to daughter. 

Issue: Was lower crt’s award correct?

Conclusion: NO, CA SCrt said that so long as married, wife had legal right to financial compensation.  She could recover economic losses and damages for loss of companionship, but NO damages for pain& anguish suffered by person who was killed.   

--- ∆s benefit when π dies bc it is more difficult to recover for wrongful death than to recover for personal injury.

2. Dignitary and Constitutional Harms
Types of harm? Damage to reputation and emotional distress.

Why award damages for these types of harm?

· Compensate to punish and deter

· Compensate for emotional distress

· Get people to obey the law; avoid self-help

Levka
Women strip searched in jail; sues under §1983 claiming that it was an unreasonable search.  She alleged damages because of emotional trauma, inability to work and loss of business and afraid to go out at night.  Jury awarded her no lost profits, but $50k for emotional distress.  

Issue: Was $50k appropriate?

Conclusion:  Judge said NO!! Judges, unlike juries, can look at awards in similar cases.  Here, awards went from $3k to $100k.  Judge said no aggravating circumstances in this case like in others ( so he awarded a remittitur of $25,000. 

Remittitur: Judge says π can pick btwn new lesser amount of damages and new trial. Generally, remittitur given when an award shocks the conscious.  

· New trial is a gamble bc it is limited to damages.  Jury does not get to hear about ∆’s acts.
Additur – Judge wants to give more than jury gave.  But, this violates right to jury trial, so Judge can only demand new trial. 

Notes:  

· Incentive to lie in emotional distress cases bc then you get more damages. 

· Should people be compensated using nominal damages for dignitary harms alone?  Yes, because nominal damages can: 1) provide ability to get punitive damages; 2) get attorneys’ fees; 3) provide a valuable declaration.

Carey v. Piphus
High School student busted for MJ and not given school hearing.  π brought claim for violation of due process. π argues for presumed damages whenever there is §1983 claim. 

Issue: Should damages be presumed in all §1983 cases?

Conclusion: NO, have to prove your damages generally.  Presumed damages are sometimes allowed in defamation cases and cases where there have been egregious constitutional violation. 

G. Time and Value of Money
· Pre-Judgment interest – deals with delay btwn injury and time of trial ( can’t get this if unclear how much wrong was at time of injury (T1-T0)

· Post-judgment interest – deals with delay btwn time of trial and end of appeal (T2-T1)

· Idea of both pre and post-judgment interest is to put π in the rightful position.

T0----------------------------------------------T1--------------------------------------------T2

Time of Injury
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$200





$210



$220.50

- These amounts assume 5% annual interest compounded yearly.

· Present value and discounting (car accident hypo on 9/5)
· Present value concerns awarding damages now for money that the π will not have earned/will not need until some point in the future.

· 2 calculate present value, need: 

· 1. Some idea of what costs/payments will be in future (to some extent this depends on general inflation)

· ie. future wage inflation ( πs will hire experts to say wage inflation will be high; ∆s will hire expert to say wage inflation low

· 2. Some idea of interest rates for safe investments (so that money can be invested now to yield the correct amount at the correct time in the future)

· πs will argue interest rates will be lower; ∆s will argue interest rates higher

· Juries decide pre and post-judgment interest after hearing testimony from experts. 

· Higher inflation = higher return on investment, but also means higher wage increases and medical expenses

· Present value is determined based on several assumptions!!  The longer the time period that needs to be compensated, the more uncertainty there is.

· Assumptions: 

· How many pay periods there are (ie. 1x per yr); 

· What day π would be paid (if paid on last day of yr, have to discount the first year; if paid on 1st day of year, do not discount until 2nd year);

· Assume that money will be in long and short investments (use interest rate that takes both into account);

· Assume how long person worked

· Assume wage increase

· Assume return on investment

· Problem on page 228 – see slide 13 of 24 on Slide Set #4.  
· Discount rate = return on investment of judgment - wage increase.  

****If lower discount rate, then the amount of money that has to be paid today is less. 

· If wage increase exceeds investments, then need to pay more money.

III. PREVENTING HARM: THE MEASURE OF INJUNCTIVE RELIEF
Injunction: Crt order, enforceable by sanctions for contempt of court, directing a ∆ to do or refrain from doing something ( forces ∆ to do 

· Injunctions are coercive!! The court’s ability to hold someone in contempt for not obeying injunction gives crt power to punish, compensate and coerce. 

· Injunction is court order in equity, not law

· Injunctions are aimed at rightful position.

A----------------------------------------------B

A – R’s position if tree removed

B – R’s position before tree removed – Status Quo Ante

Injunction is better bc it stops the conduct from happening (it avoid problems with computing damages to put π in rightful positions)
Damages v. Injunction

Injunctions look at future harm or effects of harm, while damages look at the past! 

Sometimes, must make a choice btwn damages and injunction, but sometimes, both damages and injunctions are available
· In Q and R hypo, if Q cut down 3 of 4 trees, R can seek damages for trees gone & value of damage to foundation AND can seek injunction to NOT remove last tree (preventive) & shore-up property (reparative)

Prohibitory v. Mandatory Injunctions

Prohibitory injunctions- prevent D from doing something

Mandatory injunction- requires defendant to do something
A. Preventive Injunctions
Preventive injunction – prevents future harm (address harm that has not happened) ie. “Don’t remove tree”

· Just because there will be future harm does not mean injunction will be proper remedy.

Humble
π wanted injunction against ∆ to not destroy docs related to litigation.  

Issue: Is injunction appropriate? 

Conclusion: NO! π did not show propensity bc no real danger/threat of destruction of docs

RULE: 2 requirements needed for injunction: 1) Irreparable injury  - no adequate remedy at law; 2) Propensity - real danger that acts to be enjoined will occur = substantial threat of violation by ∆ (look at circumstances to determine whether there is propensity)
Here, why not issue injunction if the ∆ has no intention of destroying documents anyhow?  

· Injunctions send message of wrongdoing (ie. people might think ∆ actually engaged in enjoined behavior)

· Administrative problems – courts will get injunction request in every case

· Injunction would not be as effective if they are issued in every case

· π may gain tactical advantage by having injunction – use injunction as leverage

Meaning of Propensity:
· Must be realistic threat of violation

· May raise ripeness concerns (Humble) or mootness concerns (WT Grant)

· Ripeness – proof of propensity of actual injury; realistic threat of injury happening

· Mootness – is ∆ engaged in wrongful behavior?

Scope of Injunctions:
Marshall v. Goodyear 

Secretary of Labor sued Goodyear bc Auburndale store manager only hired young employees.  TC issued nationwide injunction against Goodyear. 

Issue: Was nationwide injunction appropriate? 

Conclusion? NO, Appellate court found no realistic threat of nationwide violation of ADA by Goodyear + no company policy/practice to discriminate nationally.  Crt remanded so that DC follows its instruction to limit injunction to Auburndale store.  

RULE: Scope of past violations determine scope of injunction; scope tied to propensity and the rightful position standard.

· Here, if discriminating employee is fired, argument can be made that injunction is unnecessary bc of mootness since employee no longer there, so no more discrimination! 

WT Grant Co.
Hancock on board of directors for competing corporations.  This violates anti-trust provision. Hancock resigned.  TC did not issue injunction to order companies to stop its anti-trust violation practice.  

Issue 1: Is case constitutionally moot?

Conclusion: Voluntary cessation of allegedly illegal conduct does not deprive the tribunal of power to hear and determine case – there is still a dispute and company could start illegal  practice again!! So, case is not moot constitutionally!

Issue 2; Was injunction issue moot upon resignation of Hancock?  

Conclusion: YES, Crt gives very strong deference to lower court by affirming “no injunction.”  

RULES: 

- Whoever lost on injunction must make strong showing to convince appellate court to reverse. Look at 1) bona fides of the expressed intent to comply (credibility of ∆); 2) the effectiveness of the discontinuance offered by ∆ (∆ would have to show that it is hard for conduct to occur again) and 3) the character of the past violations (did wrong-does know acting improperly? If yes, then unlikely behavior will stop.)

- Just because illegal conduct has stopped voluntarily does not mean there is no propensity. 

Nicholson v. Connecticut
∆s wanted to use home as half-way house.  π said that property would be nuisance so asks court to issue injunction to bar ∆s from opening half-way house.  πs argue half-way house will increase in crime and has already caused depreciation in property values in the area.  TC issued injunction.

Issue: Was injunction appropriate?

Conclusion?  NO. 1) No propensity – π only showed speculative and intangible fears of crime; 2) Crt said no propensity for depreciation of property values and tried to distinguish two precedents.  Hasen says Crt really couldn’t distinguish cases and made a policy holding instead. 

B. Reparative Injunctions
Reparative injunction – stops the future bad effects of past harm (harm has already happened) ie. “Shore-up foundation”

Bell v. Southwell

Election conducted under racially discriminatory circumstances. This is a constitutional violation. Plaintiff’s want new election = reparative injunction. Future effect of harm= that everyone would have to endure the remainder of the four year term with an official that was elected unconstitutionally (obviously can’t put a dollar value on this, but ordering a new election will have expressive value- “you can’t conduct your elections this way”). 

Issue: Can court order a new election? Do courts have the power to grant reparative injunctions? Conclusion: YES, courts can grant preventive or reparative (or both) injunction. Here, the preventive injunction is ordering no discrimination in next election & reparative would be new election.  Crt also could have given damages based on past constitutional harm. 

RULE: Crts can grant reparative injunctions; Crts can issue mandatory injunctions.

If the ct does not issue the reparative injunction, how would this effect damages claim? The damages would increase bc the harm would be felt for longer. 

How could the ct order a new election when that is telling the gov to do something? Ct can order mandatory injunction.

Double Recovery 

Foster v. Boss: 

πs purchased a house, ∆s promised that πs would be eligible to get a dock permit for their boat and that ∆s would remove the swimming dock. ∆s did not remove the swim dock and the πs were unable to get dock permit bc the ∆s already had a dock permit there. The πs claimed fraud.  Jury found for the πs and granted compensatory damages (value of the dock permit and the cost of removing the dock) AND specific performance (injunction to give π’s permit and remove swin dock).

Issue: Was there double recovery? 

Conclusion: YES because πs ended up with permit/removal of swim dock AND the monetary value of the difference btwn what was promised and what was given. Ct gave πs punitive damages.  Noted that if compensatory damages were required to get punitive, they would give nominal $1. (Some jdxs don’t allow punitive unless you have compensatory damages.)
RULE: Always look to see if something is being awarded twice.  Cannot grant the thing that was taken AND compensate for the full value of the thing that was taken. 

Hasen questions:

Could the πs be put in the rightful position only with damages? Yes, calculate the difference btwn value of property as sold and the value of property as promised. 

Could the πs have been put in the rightful position through the use of an injunction? NO, not if there is any kind of time delay btwn time of purchase and time of injunction. Therfore, ask for damages for that time period. 

If you are the πs attorney, how do you know which to go for? Look at what the π wants. The damages here are difficult to calculate (bc talking about lack of enjoyment and not a great market for dock permits), therefore may want to go for injunctions.  

RULE: The harder it is to calculate market value of the thing lost or harmed (ie. emotional value to thing hard to calculate), the better off you are going with an injunction bc the jury and the judge won’t have to calculate value. 

Scope of Reparative Injunctions: 

Two major approaches: 

Winston: Rightful Position Standard
Bailey: Equity’s roving commission to do good” free-wheeling equitable discretion
Winston v. Minn. Mining: 

Both parties developed recorder item. Winston created their version based on confidential information that they received through an ex-employee of Minn. Mining. DC granted injunction for two years and denied damages. Both parties appeal- Minn wants injunction in perpetuity. ∆s don’t think that there should be any injunction at all. 

Issue: Did DC correctly limit injunction to 2 years?

Holding: YES, once there is public disclosure of the machine it becomes public knowledge and therefore at some point the ∆ would be able to build this machine, therefore an injunction in perpetuity is NOT the correct remedy.  Taking the competitor out of the market forever would have put the π in a better position than they would have been without the wrong. Therefore the injunction gave the π the “monopoly period” by giving a limited time injunction. 

RULE: Strong endorsement of the rightful position standard.  

Could damages have been used to compensate the P- put them in the rightful position?  Yes, by giving the π lost sales/lost pofits.

So why did the lawyers go for an injunction? It is hard to figure out damages.

Had there been no wrong what position would the π have been in? The π re would have had a period of natural monopoly. 

What if the court had issued an injunction for 3.5 years? Most likely, the crt would have affirmed bc this seems reasonable-it is not an exact science to come up with the scope of injunction- appellate courts generally defer to trial courts. 

Bailey v. Proctor

Trust where bondholders get 6% no matter what.  Stockholders can get more if company goes well.  If company looses, everybody looses, especially bondholders.  Bad structure bc all risk of downturn falls on bondholders.  Trust becomes insolvent and people running trust gone. Receiver appointed by crt.  Bondholder brings suit it ( crt has jdx.  New, honest investors come in and have made the trust solvent.  Crt still has jdx and orders trust dissolved (bondholders paid first and get all or most of $).

Issue: Was remedy of dissolution appropriate? Did dissolution put πs in rightful position? 

Conclusion: Yes, dissolution appropriate under the equity doctrine.  But, πs not put in rightful position (risky investment run by honest people). Actually put in better position bc no more poorly structured trust. 

Crt’s rationale: Initial structure was unfair!! Court trying to relieve the bondholders from the badly-structured trust; trying to do justice.

RULE: Court has free wheeling equitable discretion to do good when sitting in equity. 

· If court uses the equity doctrine, there are often many possible outcomes/remedies that vary based on whose perspective the court takes into account when determining fariness

Prophylactic injunctions 

Prophylactic Injunction: that goes a bit further than the rightful position in order to protect the rightful position.  

· Often, prophylactic injunctions treated as part of the rightful position standard

· Problem: don’t know whether crt going further to protect rightful position or the court is engaging in equitable discretion, dressed up as prophylactic injunction

Hypo: If Q keeps coming onto R’s land to chop trees in violation of R’s property rights, a prophylactic injunction might require Q to stay at least 100 yards away from R’s property.  

· This is not the rightful position

· This is aimed at the rightful position bc this will prevent Q from crossing line and cutting trees

C. Structural Injunctions
Structural Injunctions: Series of preventive and or reparative injunctions in public interest litigation aimed at either restructuring an institution that has been systematically violating the law or whose very structure is unlawful. ie. prison litigation, school desegregation, antitrust cases, police civil rights, mental hospital cases

· Today’s SC trend: rightful position has become the test for structural injunctions

1. The Scope of the Injunction When Issued

Desegregation Cases

De Jure seg - caused by official govt action; unconstitutional

De Facto seg – segregation caused by all other causes besides govt

Swann  

N. Carolina school district. De jure segregation in schools ( unconstitutional.  Crt carved lines to make racially integrated schools.  School board argued remedy improper bc it was not connected to rightful position bc School board said that there would still be segregated schools bc whites and blacks live separate voluntarily.  So, real remedy should make all schools have the same resources.  

Issue: Was lower crt’s integration correct? 

Conclusion: YES, under Bailey rule ( they used equitable discretion to do good.  Remedy put plaintiffs in better position than they would have been in had there not been state discrimination bc now they had integrated and better schools!   

Milliken I 

School district segregated in Detroit.  πs asked for desegregation. DC said can’t just desegregate Detroit bc it would be impossible bc no whites in Detroit. So Crt ordered desegregation plan that included the suburbs. 

Issue: Was injunction to integrate proper? 

Conclusion: NO, SC said remedy went beyond power of crt.  Crt said once jdx found to do de jure segregation, could only have remedy that extended to wrong-doer.  Here, suburban districts were not wrong-doers.  Cannot have interdistrict remedy for intradistrict action.  

This court enforced rightful position standard, rather than free wheeling equitable discretion to do good. 

Missouri v. Jenkins: 

District Ct ordered comprehensive school improvement plan - increased taxes and spending and made ½ of every school magnet ( made ridiculously nice schools.  

Conclusion: 5-4 – Majority endorsed the rightful position standard (rejected the free-wheeling equitable discretion standard)). 1. Crt looked at position kids would have been in absent de jure segregation and recognized that they still might have been in segregated system due to de facto seg; therefore remedy of integration puts πs in better position. 2. The remedy went way too far.  

Dissent:– tried to tie this to the rightful position standard by saying that white flight was because white parents worried about paying for the costs of integration and therefore they moved to the suburbs. 

RULE: Rightful position standard should be used! 
Hutto v. Finney:  

Arkansas prison system violated constitution by cruel and unusual punishment.  DCordered a limit on punitive isolation (30 days) and limited the number of people that could be in one cell. 

Issue: Does the 30 day cap on isolation put the π’s in the rightful position, better that RP or worse than the RP? 

Here, it was odd that DC focused on length of stay in isolation bc that did not necessarily relate to the rightful position standard (here, problems with jail did NOT deal with length of stay) 

Conclusion: Supreme Ct upheld DC decision as a prophylactic measure bc limiting isolation time may help protect the rightful position.

Rehnquist’s dissent: Does not want over-remediation; better to under-remediate than over-remediate. 

Lewis v. Casey: 

Class action lawsuit by 2 Arizona Prisoners who said law library inadequate and therefore interfered with the right to access courts.  DC ordered injunction correcting law libraries in every prison in system.  Crt had made findings that only 2 prisoners were illiterate.  DC specifically ordered noise reduction in the library, but this didn’t help the illiterate prisoners. 

Conclusion: SCrt justices unanimously said that this remedy went too far.  Crt said should not well beyond the rightful position in the name of trying to cure a constitutional violation. 

· Could this be a prophylactic injunction?  NO. This goes WELL BEYOND the rightful position standard- the remedies are not even connected to the violations that were committed. This remedy was aimed at changing the whole library system.

VMI: 

State military college for men only. Women brought suit against the school, claiming equal protection clause violation. Ct found violation due to gender discrimination.  Crt proposed remedies: either start a comparable program for women, integrate VMI or some other means.  VA decided to open women’s only school. 

Issue: Was the new school an adequate remedy by putting πs in rightful position?

Conclusion: NO, SCrt found that the separate school was inadequate and unequal.  The rightful position would have been integration, but at the very least needed EQUAL school. 

· Rehnquist concurrence: separate but equal works so long as it is really equal. 

RULE: Rightful position!! 

· Hutto, Lewis, VMI and Jenkins show that the ct is clearly in the rightful position camp.  You can no longer successfully argue in front of the SCrt if your remedy goes beyond the rightful position.  But maybe you could argue that it is a prophylactic injunction that is aimed at the rightful position standard.  

· Where should the risk of error be: on the side of over-remediation or under-remediation?  Conservatives tend toward under. Liberals toward over, but everyone uses rhetoric of rightful position. 
2. Modifying Injunctions (after injunction, 1 or both parties can ask for modification of injunction)

· Why won’t court modify damages? It is burdensome and hard to relitigate damages + damages are about the past and injunctions about the future. 
Under FRCP 60(b)(5) An injunction can modified when 5) it is no longer equitable that a judgment should have prospective application. But, this rule doesn’t really give a standard. 
So, under what circumstances will courts modify an existing injunction? 

· Old Rule of Swift: Party moving for modification must make nothing less than a clear showing of a grievous wrong evoked by new and unforeseen circumstances (very hard to meet this)

· New Rule of Ruffo: 5 situations where injunctions can be modified.

Ruffo

πs are pretrial detained inmates claiming held under unconst conditions.  DC issued injunction saying that each cellmate had to have own cell.  1977 parties entered consent decree to build new jail with only one inmate per cell. (Consent decree = Settlement agreement btwn parties that ends litigation; requires ∆ to engage in future conduct; enforceable with contempt power if party does not fulfill its requirements).  1989 govt moved to modify consent decree to allow double bunking.  (When consent decree initially entered, no crt decision re constitutionality of double bunking, but then Bell crt decided that double bunking ok, so govt wanted to change decree.)

Issue:  Was modification allowed? Conclusion: Yes! (This would have been easy “no” under Swift, but court made new rule in this case making it easier to modify.)

TEST: 

1. Is the modification permitted?
5 situations where injunctions can be modified:

· 1) Where changed factual conditions make compliance with the decree substantially more onerous 
· Application: Here, there has been influx of inmates, and this might make compliance substantially more onerous (they have to build several more cells. This will be factual determination by judge.

· 2) Where the decree proves unworkable because of unforeseen obstacles (Note: the used of unforeseen rather than “reasonably unforeseeable”( unforeseen focuses on what was actually known, NOT what should have been foreseen)

· Application: Depends on what the sheriff actually knew (did he know that there would be this huge increase in the pretrial inmates)

· Stevens: says that the question is what should have been reasonably been known- should be reasonably foreseeable standard. 

· 3) When enforcement of the decree without modification would be detrimental to public interest
· Application: Could make argument that if we don’t double bunk we are going to have to let them back onto the street, and this is detrimental to public interest. 

· 4) Modification may be warranted when the statutory law has been changed to make legal what the decree was designed to prevent.  BUT, no modification where a party relied upon events that were actually anticipated at the time it entered into the decree. (If the sheriff knew that increase in inmates was going to be a problem and the parties had discussed double bunking, then harder to get modification)
· Application: Here, double bunking was now made legal under Bell.  BUT here the parties made a deal under conditions of uncertainty (not knowing whether double bunking would be legal).  Undermines the K aspect of the consent decree--.here the parties probably both budged a bit bc the law was unclear.  Less incentive to enter into the agreement if you know that when the uncertainty is resolved the other party can run into court and ask for a modification. 

· Can the consent decree ask for a waiver?  Not in prison litigations. But could try in other contexts.  ie. Could the πs ask ∆s to waive any future modification of double bunking, even if it turned out to be legal? NO, waivers are NOT allowed in prison litigation. 

· 5) Modification could be warranted if the parties had based their agreement on a misunderstanding of the governing law
· Application: Very hard for the ∆ to rely on this here, bc parties here knew the law was unsettled.  

2) If yes, then how to modify injunction/decree? 
· Modification should be suitably tailored to the changed circumstances.

· Don’t modify in a way that violates the Constitution

· Don’t impose just the constitutional floor (minimum) unless that is part of the parties agreement. (This was before the Prison Litigation Reform Act.)
· Defer to public authorities (school system, prison system) re: how to remedy the problem.  O’Connor asks, why are we deferring to a party in the litigation and not a public authority?
Frew (2004)
SCrt said principles of federalism require that state officials with front-line responsibility for administering the program be given latitude and substantial discretion; this case reaffirms deference to public authorities when determining means to modify.

Back to Ruffo: 

· Though, SCrt found that the rise in the inmate population was not actually foreseen (would have allowed modification), they also found that the objective of the initial decree was to eliminate double bunking.  Therefore, they denied request for double bunking. 

· 1996, govt asked crt to terminate the consent decree pursuant to Prison Litigation Reform Act.

PLRA stated that you can modify any order against a prison than does more than give the constitutional floor.  Also, crt cannot issue injunction that gives more than the constitutional floor! ( This rule ONLY applies to prison litigation!!  
· BUT, NOTE: parties can sign a consent decree that goes beyond the constitutional floor in NON-Prison litigation. 

· Also, can still have settlement agreement giving more than constitutional floor, BUT they are not enforced as an injunction.  

3. The Right of Third Parties:  

To what extent can the crt’s order effect third parties? (indirect orders)

Hill v. Gautreau – indirect order

 CH housing authority racially discriminated in section 8 housing.  DC ordered HUD to provide desegregated neighborhoods.  π suburban entities, which were third parties in case re discrimination, assert in this case that they are innocent party who will bear burden of DC’s remedy. ie. they will be financially burdened bc of increase of indigent people in the suburbs (govt would have to provide more social services).  

Issue: Can this innocent party be burdened?

Conclusion: SCrt says YES! Ok to burden 3rd party without necessarily violating the constitution. 

Rule: Ok to severely burden innocent third parties, but cannot force that party to restructure. 
Crt distinguishes this case from Milliken in 2 ways: 1) here, the wrongdoer is the fed govt, so no intra/inter district issue ( when feds = wrongdoer, have no geographic boundaries to remedy. 2) this case does not involve restructuring, unlike Milliken, which did involve restructuring.

Jenkins III – indirect order

Majority: Can’t burden parties too much, but not overruling Hill

Dissent: Majority effectively overrules Hill bc Hill allowed great burden on 3rd parties

Bottomline: There is uncertainty as to how much 3rd parties can be burdened.

To what extent can the crt directly order a third party to do something?

General Building Case – direct order

Here, crt directly ordered employers who were NOT found liable for discrimination to do certain things, including filing reports to prevent discrim and paying for part of remedy. 

Issue: Is the direct order against the innocent 3rd party allowed?

Conclusion: NO!! This was not minor or ancillary. 

Rule re direct orders to 3rd parties: Crt can only directly order innocent party to do MINOR or ANCILLARY things ( cannot issue burdensome orders. 

There is a huge discrepancy btwn how much a crt’s indirect order can effect a 3rd party and the crt’s ability to directly order a 3rd party to act. 

· Note: Exception to minor and ancillary rule: Law enforcement may be greatly burdened  when they are being used to enforce the court’s order ie. Brown
PUTTING IT ALL TOGETHER: Under Hills and Milliken, third parties may be burdened, even substantially, short of “restructuring.”  But as to direct court orders to third parties, they can be no more than minor and ancillary.

VI. CHOOSING REMEDIES
A. Substitutionary or Specific Relief
1. The Irreparable Injury Rule

Standards for granting injunction:

1. Irreparable injury (no adequate remedy at law)

2. Propensity

3. Sometimes other policy concerns 

History of irreparable injury requirement: Crts sitting in equity could only give remedy if there was no adequate remedy at law.  

TODAY, still have to prove that legal remedy is not adequate. 

Pardee v. Camden 

π sued to enjoin ∆ from entering π’s land and cutting π’s timber.  Old rule said no injunction to prevent cutting of trees.

Issue: Does π get injunction or damages? 

Conclusion: π gets injunction bc damages don’t adequately cover value of trees.

Rule: Showing inadequacy of damages is not that difficult once propensity has been proven.  TODAY, Crts are more willing to give injunctions/specific performance.

Factors Crt will look at to determine whether damages are adequate: uniqueness of item, personal/sentimental value, is it easily replaceable
Brook v. James Cullimore
∆ borrowed money and secured it with personal property.  ∆ defaulted and π sued for replevin (specific relief for actual recovery/actual delivery of personal property).  ∆ wants to just give $ and keep property for himself.  

Issue: Does π have to show irreparable injury to get replevin?

Conclusion: NO!! 

Rule:  Replevin does not require proof of irreparable injury.  In very narrow circumstances, π has choice of replevin or damages. π can only sue for replevin when his personal property has been taken away. 

· Why irreparable injury requirement for injunction, but not for replevin? 

· Injunction provides contempt power; since this is more powerful, need a higher burden to invoke it.  

· Why seek injunction when you can get replevin without proving irreparable injury? 

· Replevin does not have power of contempt to enforce it

· Replevin can only be used in action for return/delivery of pers prop ( narrow

· Jury decides replevin bc it is a legal question; injunction decided by judge bc it is equitable question

How inadequate does legal remedy have to be? 

Thompson v. Commonwealth
∆ breached K by not providing voting machines.  ∆ wants to pay damages and π wants specific performance – wants the machines. (No replevin bc π never had the machines.)  

Issue: Was the injury irreparable/were damages inadequate?

Conclusion: Yes!!!

Rule: When we say damages are inadequate, we are not saying that it is impossible to get damages, but rather that damages do not provide as good of a remedy or damages are more difficult to get.  

Laycock: Adequacy = legal remedy is as complete, practical and efficacious as equitable remedy.     

If irreparable injury is so easy to show, why do we care about it? 1) it is still an element, so have to show it; 2) Crt uses this rule to address other concerns.

Van Wagner Advertising Corp. 

K for advertising billboard in NY.  Owner breached K because he wanted to demolish the building.  π sued for specific performance of K. 

Issue: Are damages inadequate so that specific performance is ok?

Conclusion? NO, Crt said damages were adequate. However, damages would have been really hard to show and thus seemed inadequate.  BUT, CRTHAD POLICY CONCERNS RECOGNIZING THAT THE BURDEN ON ∆ IF IT GRANTED INJUNCTION WOULD BE MUCH GREATER THAN THE BENEFIT TO PLAINTIFF.  So, Crt hides behind irreparable injury argument and says damages are adequate. 

Rule: When burden on ∆ in granting injunction is much greater than π’s benefit from injunction, crt may refuse injunction even if elements needed for injunction are met.  
Irreparable Injury Sum-up

· It is easy to meet the irreparable injury test!

· But, some cases will say adequate remedy at law bc crt concerned with something else.
2. Economic Analysis of Specific v. Substitutionary Relief 

LOOK AT SLIDES

Transaction costs = impediments to bargaining ie. costs, bilateral monopoly
Critiques of the economic theories:

1) Transaction costs are usually high so the injunction will not lead to efficient result:

· High information costs

· High bargaining costs (problem of bilateral monopoly( one buyer and one seller. When this is the case the parties don’t always bargain to an efficient result)

2) Denying the injunction in situations of high transaction costs is unfair from a corrective justice perspective, which the economic analysis ignores
· Economists use a normative view (law only cares about overall wealth, NOT distribution of wealth). You can claim that this is unfair( Say that the law should care about fair cutting of the pie/distribution of wealth. The economists normative goal is wrong. 

3) Rationality problems- can we expect people to act as though they are rational economic actors? NO

· People just don’t act rationally when they are involved in litigation. 

Despite these critiques, some judges will still make decision whether or not to grant injunctions based on this economic model.

3. Undue Hardship and Burden on the Court

Undue Harship

Van Wagoner – no injunction bc undue hardship on ∆ if injunction granted

Ariola v. Nigro
D’s building encroached on the π’s property. ∆’s found out that the π’s rain gutters encroached on their property line and asked π to remove. π refused and therefore the ∆ removed the gutter themselves. Water damage going into π’s property. π wants an injunction to make the ∆ tear out the encroachment AND they wanted damages for the removal of the gutter and water damage that occurred to the building. 

Issue: Damages or injunction?

Conclusion: Ct granted injunction bc the ∆ knew that they were encroaching on the π’s land and they kept doing it, therefore since the ∆ acted with willful misconduct, ∆ cannot raise the undue hardship argument. 
Rule: In order to get out of an injunction because it is an undue hardship, the ∆ is also going to have to show that he did not exhibit willful misconduct.  Undue hardship is when injunction causes more burden on ∆ than benefit on π.  (NOT a hard and fast rule – see Boomer)
Note: Also, the court might look at the P’s conduct( did the P entice the D into this behavior? If so, then less likely to get the injunction.

Boomer (EVEN when the conduct is intentional, some courts will accept the undue hardship requirement and give damages)

Cement company damages people’s homes when building.  If injunction issued, there would have been great burden on ∆, but ∆ committed willful misconduct, so under Ariola, injunction should be granted.  However, the crt awarded damages based on public policy that they wanted the building to continue.  

Burden on the Court

CIS v. Argyll (in the UK)

Lease by CIS to A for space for Safeway store.  A defaults on the lease when they close that store (closing the store violates the lease). CIS wants an injunction to make the store reopen.  TC ordered damages, Ct of Appeals granted specific performance (ie injunction ordering the P to do what they promised to do)

Issue: Should the injunction have been granted?

Conclusion: NO, highest Crt does NOT allow the injunction. Why: 1) Too much burden on the court to supervise a remedy of specific performance ( difference bt orders to achieve results and orders to do carry on activity. The ct is concerned with its ability to police this order to do activity bc it is harder to monitor).  2) Hardship to the ∆( they were closing the supermarket bc it was not making as much money as it should be. Therefore, could argue that there is undue hardship to the ∆ in continuing store.

Note: How is Ariola distinguished from this case? Ariola was tort case and this is K case.  In K case, when someone breaches, there is no wrong because this could be an efficient breach. 

Bottomline: CT has broad discretion to grant injunctions.  Burden on crt or ∆ is not determinative bc crt can consider public policy issues. 
Ebay v. Merexchange LLC

M had patent on how to create an auction system for people to buy items online.  M sued for injunction to stop Ebay from using practice.  DC found patent infringement and gave damages, but denied injunction based on test. Appeals allowed injunction based on per se that injunctions always issue in patent infringement cases.

Issue:  Was the Appeals Crt’s reliance on the general rule correct?

Conclusion: NO!! The crt was wrong to apply the per se rule and should have used the “familiar” four part test:
1) Is there irreparable injury?

2) Are damages are inadequate?

3) Balance hardship (ordinarily we don’t do this when determining whether to grant injunction)

4) Public interest is NOT disserved by issuing an injunction  (Under this test, it looks like it is going to be the π’s job to prove that the public is NOT disserved by the injunction.) 

Problem: This four part test is NOT known- and is contrary to the regular test (irreparable harm, propensity and sometimes, other policy concerns)
· Until this issue is settled, this NEW test applies in all Fed Cts when asking for a permanent injunction. 
· On exam, do original test, then say BUT EBay talks about balancing
4. Reasons of Substance or Procedural Policy
Willing v. Mazzacone

π law firm sues for injunction stopping woman from walking between 2 cts with a sign that said that the law firm stole money from her and sold her out to the insurance company.  π wanted injunction bc ∆ is indigent and hard to determine damages for reputational harm. Crt said no merit to her statements re πs behavior.  

Issue: Should the injunction be granted?

Conclusion: NO, Crt denied the injunction because:
· 1A/ban on prior restraints (don’t want to chill speak) 

· Damages are adequate (is this true? Are damages really going to be adequate?)

· NOT convincing(damages cannot be adequate if she is destitute.  Ct says that you look at the remedy itself, NOT the success of the remedy (ie just look at what would happen in theory). This is bc otherwise it would be discrimination against the poor (can get injunctions against poor people bc they can’t pay damages).

· Preserve her right to jury trial 

· Damages came out of cts of law (tried to juries), injunctions out of crts of equity (tried by)

· Injunction would cause multiplicity of lawsuits

· If injunction issued, have to keep going back to court every time she acts in this way 

Hasen doesn’t like any of these except the 1A point. If the ∆ was throwing eggs( Hasen cannot imagine that a court would deny injunction.  Even though all of the above (minus the 1A issue) would be present, the court would likely grant injunction on the throwing of the eggs. 
· 1A is special policy concern that will convince a court to deny an injunction. 

· Despite this case, when dealing with an indigent ∆, can make irreparable injury argument based on fact that collecting damages will be difficult/impossible.

ABC v. Wolff
W had personal service K with ABC to do sports broadcast.  K cotainted right of first refusal clause (W could not accept a competing offer with competitor within 90 days of expiration of K without allowing ABC to try to match the deal).  W signed K with CBS 1 month before K expired.  ABC wants specific performance of right of first refusal clause. ie.  ABC wants injunction preventing Wolf from being on CBS, not an injunction forcing Wolf to work for ABC.  

Issue: Should the injunction be issued?

Conclusion: NO!! Ct says this violates the prohibition against specific performance of personal service Ks.  Even though you can prove irreparable injury and propensity, the crt denied the injunction based on public policy concerns re personal service Ks. 

Rule: No specific performance in personal service Ks.  

Thompson v. Commonwealth  (voting machine case)
Why is this not a personal service K so that the injunction is ok? Here, it did not matter who  made voting machines, it is about the end result of having the voting machine.  So, this is not primarily about performance of personal service K. 

Rule: The more it looks like it matters who the person is who does the work/service, the less likely it is that the court will grant an injunction. 
B. Preliminary or Permanent Relief (the law of preliminary injunctions and TROS)
· Preliminary injunctions and TROS give relief Before a final judgment on the merits. (there is nothing like this on the damages side)

· Preliminary injunction lasts from time of issuance until the time of the judgment. (can be extended as a permanent injunction)

· Scope requirement for permanent injunctions applies to prelim injunctions as well

Raiders 

Raiders looking to move from Oakland to LA. The NFL was going to try and block the move by applying a bylaw. The Coliseum commission (who were trying to bring the Raiders to LA), sued  for prelim injunction to enjoin the NFL from applying this bylaw(claiming that the bylaw violates anti-trust laws.  DC granted the prelim injunction and NFL asking for an order to stay the injunction.  The basis for the appeal is that the DC abused its discretion by misapplying the rule for prelim inj. 

Why did they ask for a prelim injunction and not wait for perm inj? bc Coliseum claimed that the Raiders could have been forced into entering into a long term agreement to stay in SF.

Issue: Should the preliminary injunction have been granted? 

Holding: No, the 9th stayed inj. 
Rule: Requirements for granting Prelim injunctions:

(1) Strong likelihood of success on merits (this includes standing and propensity): TC judge takes a sneek peak at the merits of the case and decide whether the π is likely to win. Judge can look at evidence, briefs, testimony, etc.

(2) Possibility of irreparable injury to the π if relief is NOT granted( this is harder standard to meet than perm inj irreparable injury.  In preliminary injunctions you look at whether there is something that is going to happen in the small period of time btwn request for prelim injunction and final judgment that is so incapable of being undone that damages would not be sufficient, while with permanent injunctions you look at irreparable injury after the final judgment.  
· In this case, would not be tough to get a permanent injunction, BUT there was not enough proof of injury here for a prelim injunction. 

(3) Balance of the hardship favors plaintiff (i.e. consideration of irreparable injury to ∆ if relief is granted)

· Takes into consideration the risk of error ( compare the harm to ∆ if the court incorrectly grants the injunction with the harm to π if the court incorrectly denies the injunction. 

· Perm injunctions: Don’t usually do this balancing bc courts have already looked at merits and the risk of error is low. (Note: Ebay did balance with permanent injunctions.)
(4) Public interest (in certain cases) 
· Some jdxs require that you show all elements, others balance the totality of the circumstances. 
Lakeshore Hills v. Adcox

π is a corp who owns real property and the ∆ bought a lot in subdivision. Housing covenant said that you can only have household pets. ∆ has a bear.  Homeowner corp wants prelim injunction that would require ∆ to remove the bear. TC granted the prelim injunctions. 

Issue: Should the prelim injunction issue?

Holding: YES! 

Applying the test:

1) Likelihood of success( seems highly likely that the bear will NOT be considered a household pet. 

2) Irreparable injury (looking at time until final judgment)( Death  

3) Balance of the hardships: 


π- the property owners may die if no inj granted


∆- he would not be able to keep the bear on his property/ expenses of moving bear

The harm to the P outweighs the inconvenience to the D. 

4) Public interest: There might be an argument that a bear should not be kept on private property, bc it could harm anyone, not just the πs. 

Posner’s Theory (slide set 10 #8/17) 

COMPARE: 

a) P’s success on the merits multiplied by the harm to the P WITH

b) (1- the P’s success on the merits) multiplied by the harm to the ∆. 

(add the public interest component to the appropriate side if applicable)

Grant injunction when a > b

Seeking a Stay pending appeal:
· Stay is like a preliminary injunction and raises similar issues regarding the risk of error & merits. 

· CA rule on stay of monetary judgments (∆ has to post bond at 2.5 times the amount of the judgment to get stay) 

· If you don’t post a bond( then the π can start collecting the $ before the appeal is over 

· Posting the bond functions as an automatic stay. 

· If you request a stay for prelim injunction then you do 4 part test from Rostker v. Goldberg
· Reasonable probability that 4 justices will vote to grant cert

· There is a fair prospect they will conclude that the decision below was erroneous

· Irreparable harm is likely to result from the denial of a stay, and

· Balance of the equities, look at harm to both parties as well as the interest of the public at large. 

Purcell v. Gonzalez (voter id case). Just before the 2006 election, a DC was asked to issue prelim injunction that would prevent Az from enforcing its voter id law. DC denied the prelim injunction. Judge did not give any reasoning for decision. Appealed to 9th cir asking for prelim injunction. 9th Cir reversed the DC and issued prelim inj enjoining Az from using the voter id law for this election. AZ then petitioned for a stay with Justice Kennedy.  The Ct actually decided the merits and reversed the 9th Cir reinstating the DC’s denial of prelim inj.

Rule: DEFER to DC’s discretion on prelim injunctions( VERY HIGH abuse of discretion standard. 

Bush. v. Gore(SCrt granted stay disallowing the π’s to recount all ballots. 


Using the Posner model: 1) the harm to Gore was huge 2) the harm to Bush was small (cloud on the legitimacy of the election).  Posner said that it doesn’t only depend on the harms to P or D, but also on the likelihood of success.  Posner thought that the likelihood that Gore would win was zero; therefore Posner said that granting the stay was proper.

INJUNCTION BONDS: 

Coyne-Delany Co v. Capital Development Board

π wants prelim injunction preventing ∆ from getting other bids for their plumbing contracts. Prelim injunction was granted.  At the time the injunction issued, looks like the π would win. Then the law changed and therefore, no longer looked like the π would win.  The harm to the ∆ was that there would be a time delay, which would increase cost to the ∆.  π could post an injunction bond (different from an appeal bond), which is issued along with a prelim injunction. This bond helps reduce the risk to the D. As a condition of the ct granting prelim injunction, it requires the π to post a bond, which should cover the damages suffered by the ∆ before final judgment, if the prelim injunction was wrongly granted.  Injunction bond only matters if the π gets the prelim injunction and then at the time of final judgment, the ∆ wins. These bonds make it less likely that a π will ask for a weak prelim injunction bc the π will have to post bond.

Bonds purpose is to mitigate for the risk of error that occurs at the prelim injunction stage, giving some protection to the ∆. 

Judge can make 2 kinds of error: erroneous granting or erroneous denial of injunction. The injunction bond helps if the ct erroneously grants injunction. If the ct erroneously denies the injunction, the P can ask for additional damages that occurred from the denial. 

If the π moves for a prelim injunction in Fed Ct, the ∆ can and should request a bond.  ∆ has the burden of asking for a bond. 

How much should bond be? How does judge decide on amount? Has to be an amt that the ct deems proper under FRCP 65(c). 

· If the ∆ is not satisfied with the amount of the bond, they can address this amount in an interlocutory appeal. 

· The π can also appeal the amount, BUT have to argue this at the time of request for the prelim injunction, NOT after the final judgment. 

· If you are the P you want the bond to be small (if public interest, ask for waiver of the public interest); if you are the D, want the bond to be large.

Does the judge have the authority to grant a bond of zero? Some cts say that you can waive the bond requirement (usually seen in public interest cases). 

· Once the ct grants the bond, the liability is limited to the amount of the bond.  

· ∆ still have to prove the damages incurred due to the prelim injunction up to the time of final judgment, but can only recover the amount of the bond.

Good faith in filing a request for prelim inj is not enough to get excused from paying on the bond. 
Temporary Restraining Orders = kind of preliminary injunction that can be gotten immediately/ in an emergency

What is the standard to get TRO?  Same standard as for prelim injunction.  (The only difference is that the judge will have less time to go through everything such as evaluating the merits.) So, put the law before the judge, affidavits, MAKE A CASE for the judge on the law and the facts. Make it easy for the judge!!
Carroll v. President of Princess Anne 
Hate rally that was to continue the next night. The town went to get a TRO to prevent rally, arguing that the rally would endanger the citizens of the county (violence). The hate group did not show up at court bc they did not have notice that the TRO hearing was going on. 
Issue: Whether or not the issuing of the TRO was improper bc there was no notice to the D?
Holding: TRO was improper! Ct held that notice was required bc need to give each side opportunity to be heard ( need to have an adversarial proceeding, in order to ensure that a balanced analysis will occur. 

Rule: Ordinarily for a ct to issue an order like a TRO you have to give notice. If you don’t give notice, then you have to provide a good reason for not giving notice. (ie the person cannot be found or that you will suffer harm if notice is given(  the D will do something very bad bt the time that the notice is given and the TRO hearing occurs).

FRCP 65 says the same( you have to give notice before TRO or give a good reason why no notice. 
How much notice is req’d? Nothing in the FRCP that says how much notice must be given, but you have to give adequate notice.  

How long does the TRO last?

FRCP 65 says TRO without notice can not exceed 20 days.  Does not state how long TRO with notice can last.
Sampson v. Murray 

Gov’t probationary employee terminated. She argues that she was erroneously terminated bc gov’t did not give her hearing.  She asked for a TRO enjoining her dismissal pending an administrative hearing. TC granted TRO that stayed her termination until there was a complete review. Ct of Appeal upheld. The TRO here was WITH NOTICE and lasted a lot longer than 20 days!

Issue: How long can a TRO w/ notice last?

Holding: Not more than 20 days.  TRO with notice lasting more than 20 days becomes a prelim injunction.  Crt said that since this TRO lasted longer than 20 days, it treated the TRO as prelim injunction.  This allowed the defendant to appeal the prelim injunction. 

Can you appeal the grant of a TRO? NO. Why? TRO is supposed to be a temporary relief, not something that last long enough to be appealed.) But you can appeal the grant of a prelim injunction. 

Granny Goose  SCrt said that a TRO with notice lasting more than 20 days is a nullity. 

· Conflict bt Sampson and Granny Goose: Most cts follow Sampson, and distinguish Granny Goose. Most cts will treat TRO lasting more than 20 days as a prelim injunction. 

What to do- do you tell the client to ignore the TRO? Do you appeal? 

Safe Strategy: Move to have the TRO dissolved.  If crt denies dissolution can appeal that.  
V. DECLARATORY REMEDIES
A. DECLARATORY JUDGMENTS
Wallace

RR asks for a declaration that the state tax was unconstitutional under Uniform Declaratory Act. (Here, good to ask for declaration, bc fairly likely that the state will abide by the declaration if it is issued.)
Holding: There was a controversy, and the declaratory judgment saying tax unconst was aff’d

Injunctions v. Declaratory relief

Injunctions:

What do you have to prove:
· For injunction have to prove irreparable injury and propensity (similar to ripeness)

· For declaratory judgment, DO NOT HAVE TO PROVE IRREPERABLE INJURY.  Have to prove an actual case or controversy and ripeness, (P has to prove that the state is ready to collect the tax and that the P will not pay). 

· Still have to prove that there is an actual controversy for 2 reasons:

· State law generally requires it

· Article III requires that there is an actual case and controversy

What happens if the state ignores the cts order:

· If it is an injunction, then the ct could enforce the injunction through contempt power ( explicitly coercive

· If it is a declaratory judgment then there is no contempt power ( implicitly coercive bc you can go back to ct and enjoin D’s actions and once you have a declaratory judgment, it is easy to get injunction

Why not just get an injunction? 

· Easier to get declaratory relief( don’t have to prove irreparable injury, AND don’t have to worry about other policy considerations that arise under injunction inquiry. 

· Sometimes also good to get declaration, bc can get it early in the game( if there is a K bt 2 parties and there is a dispute over a meaning of one clause(could ask for a declaratory judgment as to what the clause means. It is not as serious as seeking specific performance via injunction. 

Which do you want, injunction or declaratory judgment? 

It may depend on the ∆’s behavior (if the ∆ is sneaking onto property cutting down trees- you want injunction, bc you want contempt power) (if dealing with 2 neighbors that are going to follow law, then declaratory judgment may be just fine)

Have to ask: Is it worth the extra cost and complexity of actually getting the injunction?
Cardinal Chemical Co v. Morton

Patent infringement suit by M. C brings countersuit for declaratory injunction that the patent was invalid. TC found no infringement and declares patents invalid. Fed Cir said no infringement and, pursuant to a per se rule, they did not need to adjudicate the issue of the validity of the patent (holds that the request for a declaration of the patents validity is moot bc there is no issue with infringement).

Issue:  Should the ct rule on the validity of the patent once it is decided that there is no infringement?

Holding: YES. Crt says case is ripe and that declaratory judgment should be discussed bc parties are really in dispute about the validity of the patent!! (validity will affect rights of parties in future). Ct distinguished an affirmative defense from a counterclaim. 

DECLARATORY JUDGMENTS GOOD TO GET RID OF UNCERTAINTY!!

· This helps determine what the rights of the parties are. 
· Prevents someone from acting at their peril

· Especially useful in patent, insurance disputes and const litigation

· Insurance disputes:  Insurance co sell homeowners insurance to X saying “if you are neg, we will pay damages and defend you for anything covered under this policy”). If X is sued for neg because π want to get after the insurance company $, insurance co will seek a declaratory judgment as to whether acts of X under the policy. 

· Life insurance: Policy left to wife. 2 women claim to be wife. Ins. co doesn’t want to pay both, so will get declaratory judgment as to who is the wife

· Constitutional litigation: When there is some law that is on the books, that could be unconstitutional- may want a declaratory judgment, BUT have to show a real controversy (i.e. have to show that someone actually wants to march down Mainstreet, if claiming that the statute disallowing marches on Mainstreet is unconstitutional)

Tactical issues:

Abstention

HYPO: Crim law says can’t march down Main St without a permit, which requires a $1mil bond. Claim is that the law violates first amend- what can you do?

(1) Violate the law, then defend the criminal charges by claiming that the statute is unconstitutional( risky!

(2) Go to state ct and seek injunction barring the enforcement of the law or a declaration that the law is unconstitutional 

(3) Go to fed ct and do #2

But, if you have done #1 and the state has begun to prosecute you criminally, you cannot got to federal court and ask for declaratory/injunction bc fed ct will abstain from deciding the case(Ex parte Young, Younger v. Harris abstention cases.

Forum shopping issue (Younger and more)

Suppose CA resident driving in NY and get into accident.  You injure NY citizen. You seek a declaratory judgment from CA ct, (bc you think that NY court will not be as favorable) saying that you were not negligent. CANNOT do this bc the plaintiff has to be the one to bring personal injury suit ( cases should be brought by π where π wants! 

Cts have a lot of discretion in granting declaratory judgments( if the ct thinks that the person is bringing the action for tactical reasons, then the ct may decline to hear the action. (ie trying to get around SOL, administrative rules)

One benefit of declaratory judgments: do not usually have res judicata effect( 

· Suit for solely declaratory judgment does NOT have res judicata!!! (There is collateral estoppel, but not res judicata for the whole case)

·  If you ask for decl judgment + injunction or damages, res judicata as to whole case! 

B. Other Declaratory Remedies:
· Nominal damages: compensatory in form, declaratory in function bc declare rights (you might be able to get punitive damages if you sue for nominal damages

· Other remedies that can be declaratory in function, but not in form:  bills to quiet title, bills to determine adverse claims, trepass to try title, replevin, trover, detinue, ejectment, trespass, bill to remove cloud, cancellation, rescission and re-execution

1. Quiet title:

Newman Machine Co v. Newman

Newman owns shares and threatens to sue (for 2 years)( wants the benefit of the lawsuit without suing. The π petitions the ct for a declaratory judgment that there is no fraud and that that there is no valid claim against the company that Newman could bring bc if the P wanted to sell company, he would have to tell potential buyers of this potential lawsuit(this puts cloud on company.  π wants to get gid of uncertainty caused by threat of litigation. Newman claims that the declaratory judgment should not be made bc: 

1) that the claim doesn’t fall within the Decl Judgment Act (DJA)

2) that under the quiet title act, claims to quiet title only for real property, NOT personal property. 

Holding: Crt said this could go forward under DJA.  Moreover, it said that quiet title act could apply to personal property.
2. Reformation and Recission:
Hand v. Dayton-Hudson

H was atty who got laid off. ∆ wanted to offer him severance package, but he would have to waive right to any claims that he might have against ∆. H forges a copy and inserts a phrase that allows him to sue for age discrimination, breach of K.  He signs it and they sign it. He takes cash and then sues. ∆ Co wants to use reformation(which would make the K what they had intended it to be. π wants rescission, which would undue/cancel K. (H would have to give ∆ $38k and the K would be ripped up- so H could then sue ∆ (though he would not get the $38k)) 

Issue: Reformation or rescission?

Holding: Ct allows reformation.

Rule: Reformation can be had when 1) mutual mistake of fact as to the writing OR

2) unilateral mistake as to the writing is caused by other party’s fraud.  

Note: Reformation: need mistake re writing, where as rescission can apply when there is a mistake as to the writing OR as to the substance. 
Reformation is declaratory bc the ct is determining what the K says.

VI. Restitution
· All about unjust enrichment
· Restitution = both substantive law and a remedy

· Sometimes a restitutionary remedy is an alternative to a tort or breach of K (remedy), other times it is the only basis for a cause of action (Dean Aprill’s check- substantive claim by the bank)

· Provides an alternative remedy based on ∆’s gains. Suppose that a thief gets camera- goes to pawnshop and gets $100, then goes to track and wins $1000. Restitution as a remedy allows you to get the gains of the D as opposed to the losses of the P. (alternative remedy, alternative to damages)

Substantive Law of Restitution: 

· 1) Restitution aims to prevent unjust enrichment (if there is no enrichment, there is no restitution)

· What is unjust?

· Is there enrichment?

· 2) Measure π’s recovery by ∆’s gain rather than π’s loss. 

· How do we measure gain?

Major categories of substantive restitution:

· Benefits conferred by mistake ie. Dean Aprill’s check 
· Biggest issue is mistaken improver ( run into issues with valuation of improvement and liquidation (can’t force person to sell property)
· Benefits conferred on transferor with defective consent or authority:
· i.e. Niece says to uncle- can you sign this, you are guaranteeing my loans, but actually uncle is signing away interest in Whiteacre
· Benefits conferred intentionally in an emergency by professional 
· Emergency: Dr gives CPR to person at restaurant – Dr should get restitution
· But no restitution for benefits conferred by “officious intermeddlers”(someone who forces benefits on you—ie someone sending you magazines you did not pay for) or “good Samaritans
· Benefits conferred by K:
· 1) Where the K is unenforceable (i.e. K void on statute of frauds grounds)
· 2) As an alternative measure of recovery in some breach of K claims (losing Ks, possibly for opportunistic breach)
· 3) As a remedy for a breaching party to offset a claim for breach of contract- Neri (gets back deposit as restitution after damages were paid)
· Benefits obtained through tortious or otherwise wrongful conduct
· 1) trespass or conversion
· 2) misappropriation of assets
· 3) interference with IP rights
· 4) breach of fiduciary duty
· 5) other wrongs (restatement has a catch-all)
Restatement says that the worse the conduct of the ∆, the more pro-π are the measure of the gains.

· The greater the extent of the conscious wrong-doing by the ∆, the more likely the rule will measure gains in ways that will help the π. 

· Conversely, innocent ∆s who unjustly enrich Ps don’t have their gains measured as harshly. 

Remedial Restitution – once we determine there is unjust enrichment, how do we measure the remedy? 

A. DISGORGING PROFITS – Corrective justice argument for restitution in cases where there is conscious wrongdoing by ∆. 

When restitution applicable? 

1. No other cause of action ( this goes to substantive restitution, not remedial restitution

2. ∆’s gain > π’s loss

3. ∆ is insolvent and π can get a preference in bankruptcy by seeking restitution of specific property that used to be his or hers.
Restitution v. Injunction/Damages regarding rightful position standard:
· Injunctions keep π in rightful position; Damages get π into rightful position; Restitution sometimes gets π into rightful position and sometimes it puts them in better position

· ie. If someone steals camera, sells it and gets $100, then uses $ at track and wins $1000

· Tort suit ( get $100

· Restitution ( π gets all ∆’s winnings; here, restitution gets π to better position

1. The Basic Principle
Olwell v. Nye (quasi K)

π sold interest in Egg Co to ∆. π owned egg-washing machine, which was stored near ∆’s co. ∆ took machine out of storage and used it for 3 years (w/o permission of the π).  π seeks restitution (Crt used old fictional language of bringing a suit in quasi-K. π waives the tort of conversion (damages) and sues in assumpsit (restitution remedy). π should use restitution here bc ∆ likely for more gains that π lost.  Crt awarded π restitution amounting to $ that ∆ saved in labor costs by using the misapp machine multiplied by the amount of time that ∆ used the machine. 
Rules: 

· Where there is a misappropriated asset (here the egg washing machine) and it is combined with a non-misappropriated asset (the egg business)- there will be a gain. 

· In cases where there is willful/conscious wrongdoing, crt might be more willing to use restitution punitively and give π a windfall. 

· Here, crt could have used rental value of machine, which was substantially less than saved labor cost, but bc of willful wrong conduct, used labor cost  to penalize

· Can sue in assumpsit anytime there is tort claim and leads to a gain by ∆; anytime you have sued on tort which led to gain, tort elements will show unjust enrichment & you can get restitution as remedy.

Vincent v. Lake Erie (trespass for restitution)

∆ kept ship tied to the dock in a severe storm, which damages π’s dock.  Although it is ok for ∆ to use dock to save his ship and dock, ∆ has to pay for damages to the dock ( does not have to pay π for his gains (his life and cost of ship). 

What explains the different treatment Vincent and Olwell? 

Difference in the conditions of the market.  In Vincent, there is a bilateral monopoly (only one buyer/seller), so there is no bargaining power.  In Olwell case, there is a functioning market bc ∆ could have purchased the machine, either from the P, or from someone else, could have rented the machine, etc. The conduct in Olwell looks very bad bc there was a working market and the ∆ bypassed that market and used machine that was not his.  

Rule: Economists would say that when there is a functioning market and the ∆ deliberately bypasses the market, then crt should use restitution.  But, when there is a bi-lateral monopoly and necessity/bilateral monopoly, restitution doesn’t make as much sense. 
Maier Brewing (accounting for profits)

Black & white scotch (π’s product). ∆ made cheap beer and sold under the same Black and White label. π sues the brewery and Ralph’s (who sold the beer) for trademark infringement asking for restitution bc damages would be hard to show.  

Issue: How does crt measure ∆’s gains?

Holding: Crt found infringement and measured ∆’s gains using accounting of profits ( gave π all of ∆’s profits. 

What were the ∆’s gains directly related to trademark infringement?

· Problem with showing the ∆’s gains bc have to show how much the beer sales increased by virtue of stealing the black and white brand name (possible to get to conclusion that none of the profits are due to the fact that the black and white name was on the beer)  

Accounting for profits (way to measure ∆’s gains): restitutionary & equitable remedy 

Accounting for profits ( ∆ will have to pay π some or all of their profits

∆’s gains = gross receipts shown by ∆ - expenses

· Crt can then determine the percentage of profits attributable to misrepresentation.  Here, crt was extreme and gave π all of ∆’s profits (big windfall ( likely to deter future acts/punish)

Here, D bypassed the market! They could have bargained for the license to sell the beer under the name.  So, since bypassed mkt, good case for restitution bc ∆ unjustly, BUT here outcome extreme since crt awarded all profits to P was OVERLY punitive.

Relevance of culpability? If ∆ had negligently infringed crt would have only allocated to π a percentage of ∆’s profits attributable to infringement

Should it be relevant that damages were very difficult to approtion? It did matter in this case. (though this is not an official factor that you should be looking at, the ct likely considered this when choosing to award all profits to π) 

Snepp v. US (constructive trust)
∆ was a former CIA agent, wrote a book, but did not get clearance/prepublication review with the CIA. CIA conceded that there was nothing confidential in the book, but said ∆ breached the K promise to give pre-publication review. DC gave govt a constructive trust where they would get profits from the books.  Crt of Appeals reversed.  

What were ∆’s gains? $ made off of the book ($60k advance and royalties on the book). 

Issue: Should SCrt issue constructive trust?

Holding: YES. The ct says that the constructive trust was the correct remedy. The ct is concerned with deterrence for national security reasons( said that the nominal damages given by Appeals would NOT deter, bc it is uncertain whether the jury would have awarded high punitive damages. 

Constructive trust: Not a real trust, it is a fiction imposed by the Ct. (It is as if the ∆ was investing the $, as a trustee of trust, which holds the $ for π) (any assets that are held in trust by the ∆, have to be transferred to the π). Here, as if Sneff holding money for govt in trust. 

Advantage( tracing: allows the π to go from one item to the next (can get  future 

Accounting for profits alone is not as good as constructive trust bc just results with only $ judgment.  

· Have to ask for constructive trust to get it!!!!!!

2. Apportioning Profits
Sheldon

Sheldon wrote play. MGM made movie with Joan Crawford and Robert Montgomery. There were negotiations btwn S and MGM to buy the rights to play, but they fell through. Then MGM decided to make the movie anyway, in which lines of the play appear. NO question of wrongful conduct/misappropriation. S wants restitution, not damages bc damages would have been capped at negotiation price.  MGM made/going to make a lot of gains, so restitution good. 

Issue: How much does π get? How much gain can you attribute to π’s lines? 

Holding: Most of the profits here are coming NOT from the misappropriated item, but the properly appropriated items (the cast). 

· The TC said that 25% of the profits were based on the misappropriation (even though experts said only 10%), bc the conduct of MGM is bad. 

· Ct gave the π a windfall of 15% bc the conduct of MGM so bad. The more conscious the wrong doing, the more generous the ct will be to the P.  
Rule:  Modern/Sheldon approach: Ct will take profits and then apportion btwn that which is attributable to the wrong and that which is not attributable to the wrong  (the more wrongdoing by ∆, the larger the benefit to π 

· ∆ bears the burden of asking for apportionment (if they don’t ask for it, π could get all of the profits)
Note: Under the copyright act( the act allows for damages as well as profits (whatever the ct finds equitable)(P’s don’t have to choose bt damages and restitution. 

Hamil v. GFI
Hamil sued GFI and 2 other companies for copying floral pattern. DC said companies did infringe and TC gave π Hamil ∆’s gains.  Crt calculates gains under copyright law using accounting for profits = gross revenue resulting from sale of infringing goods – expenses to make infringing goods. GFI wanted to reduce revenue by overhead expenses.  Trial Crt said NO bc overhead would have been the same even if no infringement/fixed.  

Issue: Which expenses get taken out? 

Step 1: Find items of overhead that have a substantial and direct nexus to producing items? ie. country club costs.  May be able to categorize them as entertainment ( Crt has discretion to decide whether there is appropriate nexus
Step 2: Come up with a fair and acceptable allocation formula for fixed costs

Note: In both steps above, the more “conscious wrongdoing” by defendant, the stingier the deductions for fixed cost expenses.  If ∆ is negligent wrongdoer, crt will be more generous to ∆ on both steps.
· Burden of proving variable and fixed expenses is on ∆. 

Distinction btwn variable costs and fixed costs.

Variable: only incurred in producing/working with misappropriated item – these get deducted from gross revenue

Fixed: these are generally incurred in business; they may get deducted depending on factors

Gaste v. Kaiserman
Gaste brought copyright infringement case against Kaiserman/Fermata, who used Feelings tune with his own words.  

Issue – calculating expenses in order to determine ∆’s profit: Fermata said jury should have allocated 90% of the overhead to this song.  Crt said no!  It was Fermata’s burden to show that the overhead was attributable to Feelings, not the other 200 songs that they made, which he did not do. 

Issue – apportionment of profits: apportionment due to music v. words: Crt said only 12% of the profits were attributable to words)

- witness said words fantastic; then, could not remember the words, but could hum tune 

“Bought and paid for” rule

1) When taking out expenses, ∆ only gets to take out expenses for things that he/she bought and paid for.  Cannot subtract out the value of wrongdoer’s own labor.

2) Do not give any credit to wrongdoer for wrongdoer’s own reputation (Crts do not always follow this)

HYPO (da vinci steals paint and paints the mona lisa( can’t subtract the value of his time, and cannot, in the allocation, give Leonardo credit for his reputation.  BUT, if someone else stole the paints, THAT wrongdoer, COULD subtract the value of the labor AND can get credit for Leonardo’s reputation). Demonstrates that the rule is arbitrary. 

HYPO S enters F’s land taking lumber w/ market value of $1k. S invests another $500 to process the trees into lumber, yielding lumber which he sells on the market for $2100. How much should the ct award F in restitution?

ANSWER: She could get damages for conversion ($1000 = market value), OR waive the tort and sue in assumpsit restitution.  

1. ID Revenue = 2100

2. Deduct variable costs = 500 for processing trees – he can deduct this as long as he bought and paid for this! (But, if 500 represents his labor, cannot deduct it.)

2100-500=1600

3. Deduct appropriate portion of fixed costs if allowed by court 

2 step process ( Evidentiary burden and method of allocation may depend on culpability of infringer.

4. Apportion profits attributable to misappropriated item in mixed item cases using some reasonable method of apportionment (Some courts will refuse to apportion and will award all profits to the plaintiff.)

--Factors to look at: culpability of ∆ (more culpable ∆, more profits to π), look at proportion of contributions by each party (ie, here, 2/3 to Fiona and 1/3 to Shrek), look at how much profit was actually due to the misappropriation

--#3 & 4 ( Crts have lots of discretion to take into account the culpability of the defendant

B. restitution in contract
Rescission and enforceable Ks; rescission = restitutionary remedy
Mutual Benefit Life Insurance  Co. v. JMR Electronics Corp
JMR submitted application for life insurance on its President’s life. Company had misrepresented president’s smoking habits to insurance co.  President died.  Mutual discovered misrepresentation and sued to rescind life insurance contract. 

What is rescission? Undoing/cancellation of contract and restore to plaintiff whatever they gave.  Here, JMR would get all its premiums back, but it would not get any life insurance.  JMR asks to get life insurance for a smoker. Crt says NO! Crt says company might not have wanted to sell that in the beginning

Rule: Can get rescission of contract if there is any material misrepresentation of fact. Rescission only occurs when there is a valid contract. 

--- Crt says does not matter if he died of something besides smoking-induced problem, can still get out of contract. Crt gives windfall to π bc wants to punish ∆. 

Cherry v. Crispin 

Sellers fraudulently said there were no termites in house.  

Issue: Could πs rescind?

Holding: YES! Even though termite problem was fixed and damages could make up for loss in value of house, Crt allowed buyer to rescind K (B had to give seller rent $ for time living in house; Seller gives back $; Buyer gives back house)

Rule: To the extent that you can find basis of rescission, even if it is pretextual (excuse), plaintiff can rescind the K.  ie. Buyer can still rescind even if Buyers just had buyer’s remorse and used termites as excuse. Crt finds that deterring bad behavior of ∆ is more important than worrying about windfall to π.

Notes: 

· Can only rescind if there was a valid K

· The more performance there has been by parties of K, the harder K is to rescind. 

Restitution and unenforceable Ks
What happens if contract is unenforceable? 

Farash
π owned building and orally agreed that he would improve building for ∆ to later lease building. ∆ never leased the building. π sued for breach of K, but this failed bc of SOF in NY.  π sued for promissory estoppel (reliance substitutes for writing; this failed bc NY does not allow this); π sued to recover the value of the work π had already done on building.

Is this a restitution claim? Yes, but here there is a problem bc there is no unjust enrichment!!  However, the court allows the recovery of the amount of the improvement anyway!!  Crt called this restitution even though no unjust enrichment bc it wanted to give reliance damages (which NY did not allow).

· Crt sometimes ignores unjust enrichment principle.  Sometimes, if you can show reliance, but you are unable to sue for reliance under state law, try to sue for restitution.
Losing contracts 

Losing Ks come up in situation where party with losing end of K gets lucky bc other side breaches and instead of suing for K price, π then tries to get restitution of reasonable value of what was provided. 2 possible limits: 1. can you get restitution for amount more that K price; 2. even where you can get restitution that exceeds K price, non breaching party can’t get this if K completed.
HYPO: Non-breaching party has losing contract and non-breaching party wants to sue for restitution, rather than breach of K damages.  $75000 K price to build house for owner to be paid at end of completion. $100,000 spent so far to build house that is 80% complete ( (losing K because contract was only for $75,000).  Buyer breaches when house is 80% complete; Contractor wants to sue for restitution, not K price.

What would damages be in K suit? 

· 80% of $75,000 if K divisible OR $75000 if indivisible + interest (this is not good for contractor bc contractor is still out at least 25,000)

· What about reliance damages (if π can show he relied on something ∆ said)? Can’t have reliance damages that exceed expectation damages; here, limited to $75,000.  

· Rescission? NO bc lots of performance

· Restitution? Have to show unjust enrichment! 

· How to measure ∆’s gains? What is the reasonable value of what was provided? (K price is evidence of reasonable value, but not determinative)
· So contractor’s lawyer will say that owner should pay 100000 (cost to hire someone else to do that work done by contractor).  

· Buyer’s (∆’s) lawyer will say the house has little value to him, so owner will want to pay less than 75,000. 

· Restitution likely depend on culpability of breaching party.

Notes:

Restatement 2nd of contracts says K price is not ceiling

Restatement 3rd of restitution says K price is the ceiling

Rules: 

General Rule: Cannot get restitution if one side’s performance is COMPLETE!!!  (In above hypo, contractor’s lawyer would argue that house is not complete, so can still get restitution.)

Exception to the rule that cannot get restitution when performance is complete: 

New Restatement of Restitution §39: restitution should be available when there is an opportunistic breach of contract, even if the performance is complete. 

To get restitution under this exception, must show:
· Material breach of contract

· Opportunistic breach (deliberate and profitable breach of K)/bad intent

· Damages are not adequate to protect non-breaching party’s contractual interest (usually damages are good enough so this is rarely used)

See slide Set 13, 22 out of 22 ( applies this new section from restatement of restitution

· material breach 

· opportunistic and deliberate

· damages were no good bc no damages to property and K btwn L and T still being observed

Where restitution used in K cases?

· K unenforceable

· Rescission

· Non-breaching party using restitution with losing K or opportunistic K

· Even breaching parties can get restitution in K actions!!! Neri case

C. TRACING DEFENDANT’S BENEFIT – Restitution and Insolvency
Whenever seeking restitutionary remedy, first discuss the right to restitution (whether there is unjust enrichment).  Only if there is right to restitution, do you discuss the types of restitution.  i.e. const trust, equitable lien, 

Const trust & equitable lien

· have to show irreparable injury in theory (but many crts ignore it)

Constructive trust = classic restitutionary remedy/equitable remedy so have to show unjust enrichment ( used in cases where ∆ has misappropriated/stolen property and ∆ still has property or has changed that property into something else ( allows π to get that item back

· Tracing is the way that the π gets back his or her asset.

Hicks

Clayton (lawyer) had exchange with Hicks (clients) where Clayton got property in exchange for worthless stock. Clayton in bankruptcy – cannot pay his creditors.  Hicks want constructive trust over property, which would give back to Hicks ownership of their house rather than payment (property removed from bankruptcy estate).  If Hicks don’t get house, they could get damages, but damages might be insufficient bc Hicks will be at bottom of creditors pile --> irreparable injury).  

Issue: Should Hicks get restitution in form of constructive trust?

Conclusion: Yes, because here defendant was unjustly enriched bc he misappropriated an asset + plaintiffs can identify that asset. 

Rule: For constructive trust in bankruptcy, need unjust enrichment + need to be able to identity asset + have to show fraud/misappropriation/mistake + have to show irreparable injury (easy to show bc pot not big enough for everyone to be paid).

· With constructive trust in bankruptcy, can only get the value of π’s loss, not the gains.  
Teltronics
Newspaper advertisement to sell watches, but there were never any watches to sell. Bank had loaned money to Teltronics.  Could say that Bank was frauded bc Co knew never going to pay back loan!  Here, customers get priority over bank even though Bank frauded as well bc crt said customers more defrauded than Bank since bank assumes inherent risk and customers assume less risk.

HYPO: Clayton gets check from state in mail.  C buys 10,000 of Google stock. Stock goes up to $50,000.  Can state get $50,000? 

Answer: Yes, outside of bankruptcy, can get ∆’s gains if you can trace asset/identifiable asset + unjust enrichment ( no need for fraud outside of bankruptcy context.  If can’t trace asset, you can’t use constructive trust and only get damages.  

North American Coin
North American trying to decide whether to shut down or invest more money bc bad times for company.  They continued to do business, but any money made during that last week was put into one Special Trust Account to protect these customers (Co. said that if Co. could not fulfill orders, $ given back to customers).  Co filed for bankruptcy.  πs (people who bought last week and never got items or money back) sued for constructive trust to get priority in bankruptcy.   

Issue: Should they get preference?

Conclusion: NO! No constructive trust bc no fraud.  Therefore, these πs will be in line with the other bankruptcy creditors.  

Go through steps?

· Could πs id their assets? Yes, πs could identify their assets as money in the Special Trust Account (money was combined with other people’s money). Although money was commingled with others money, crt says it was still identifiable 

· Proof of fraud? NO! Crt read constructive trust doctrine narrowly and said needed to show fraud. Here, Crt says no fraud bc company intended to fulfill orders ( no intent to defraud here! 

TRACING – useful when ∆ has made gains through the change of π’s property into new property; useful in bankruptcy (π can trace, but only up to amount of π’s loss)

GOAL OF TRACING: π wants to take as much as possible from investments that do well and as little as possible of investments that do badly (but remember that well and badly are relative)
3 fictions used: 

1. Lowest intermediate value rule (at some point, account gets to its lowest point ( π cannot get more than that lowest intermediate balance)

2. ∆ spends ∆’s money first on bad investments

3. ∆ spends π’s money first on good investments

Ask how can people use the fictions to maximize π’s recovery?

PROBLEMS FROM PAGES 682-683; Notes from 10.15.07.  

Note: If there is no commingling, π is limited to the assets that he or she can trace.
Note: If there is commingling, set up ledge monitoring: 
· how much total in account?

· how must belongs to ∆?

· how much belongs to π?

Requirements for constructive trust outside of bankruptcy (this is restitutionary remedy): no need for fraud!
· Unjust enrichment 

· Substantive restitution (5 categories discussed)

· Identifiable asset 

· Irreparable injury

Advantages to constructive trust over accounting of profits:  

1. Trace into different assets  

2. Can use crt’s contempt power – if the requirements of the constructive trust are not fulfilled, the π can go to crt and seek contempt order, so that crt will use its contempt power to get requ. done.  

BUT, have to ask for constructive trust to get it!

D. RESTITUTION FROM THIRD PARTIES
Constructive trust useful when trying to get something from ∆ that has been turned into something else

When can you get traceable asset from 3rd parties?
Rogers v. Rogers (constructive trust)

J and S get divorced.  Separation agreement said J will maintain $15000 life insurance with S and their children as equal beneficiaries. Life insurance terminates. J marries other woman and gets new life insurance for $15000 with new wife and their daughter as beneficiaries.  Insurance Co pays new wife.  Old wife sues new wife (3rd party) for restitution.  

Issue: Can old wife trace to new insurance policy? 

Holding: Here, Crt says yes even though there is no connection between policy 1 and policy 2. Here, Crt willing to relax the rules for family law.  Why relax tracing standard here? Policy to protect the old wife, as it is likely that the husband will favor the new wife.

If usual tracing rules had applied, first wife would loose bc she cannot trace to second policy! 

Rule: π can trace into hands of 3rd party who is gratuitous donee, but cannot trace into hands of bonifide purchaser for value who does not have actual or constructive knowledge of unjust enrichment/wrong 
Robinson v. Robinson (equitable lien)
π Anne Robinson divorcing H.  Ann and H built house on H’s parents land.  4 interests in house: 1) parents; 2) bank bc construction loan against property; 3) H; 4) Ann.  Ann said she built house with mistaken expectation that house would be hers eventually.  Parents said never going to give property to son or Ann.  

Issue 1: Did any part of house where Ann and H lived belong to Ann?  

Holding: Yes, Crt said parents would be unjustly enriched if they got benefit of improved house without giving something to Ann (parents knew Ann was improving house) ( Ann entitled to ½ of appraised value of the improvements – value of land after making provisions for payments of construction loan = $28,000

Here, crt gives equitable lien to Ann (restitutionary remedy) that results in actual lien (claim against house) being put on house ( equitable lien = $28,000
· Property on which lien is placed must be connected to the wrong!!

Issue 2: Ann wants to force H to get equitable lien against his half of improvements so that she can then get assets from H, since he owes her money.  H does not want to bring claim against parents.  Ann says H hiding assets.  Can Ann reach H’s interest in property?  Crt says not going to create equitable lien against parents on behalf of H where one is sought. Court will not force H to exercise his right against his parents.   

NOTES:
· Mistaken improver cases: problems of valuation (what is value to person who owns loan) & liquidity (can’t force person to sell property)

· Mistaken improvement: if you know someone improving your land, and you watch and don’t stop them, crt will likely not side your way.  

· Types of equitable lien: 1) can act upon lien immediately; 2) lien cannot be acted upon until the house is transferred/sold (deals with liquidity issue)

Drye (tax lien – contrast with Robinson)

Drye insolvent, but owed taxes to govt.  He is supposed to inherit money, but he disclaims the right and gives the money to his daughter.  Daughter sets up trust to benefit father.  

Issue: Was this trust okay?

Conclusion: NO! Here, the crt attached the tax lien to Drye’s right to inherit!  Basically, the court forced him to enforce his right to inherit!  Why? Drye owned money to govt.

Equitable lien v. constructive trust

· For both, you need to identify the asset!!

· Equitable liens are fixed at a certain dollar amount, whereas a constructive trust gives an percentage of ownership/ fractional interest in the asset (can capture the appreciation)

Whether to use constructive trust or equitable lien with land?

· If value of property going up ( get constructive trust because can get appreciation

· If value of property going down ( set amount for equitable lien

E. OTHER RESTITUTIONARY REMEDIES
1. Subrogation

American
Board asked A to tender shares bc there was offer to buy shares for $32/share.  If more shares tendered, America would buy pro rata amount of shares, but have to check box to get this advantage.  Box should have been checked, but it wasn’t.  Either A or other bank or W erred and did not check box, so shares not bought. A paid Board amount they would have paid had box been checked (A paid loss).  A then tries to step into shoes of board to sue person would caused the wrong /did not check box using legal subrogation. A=subrogee; Board = subrogor; Bank + W = ∆s. Here, ∆ argued that American did not have standing to subrogate bc did not meet 4th requirement.  However, Crt said that A did meeting standing requirements and rejected formalistic approach to requirements. 

Legal subrogation: 2 general steps

1. Party A pays ∆’s debt to party B who is suffering loss

2. ∆ pays party A for the debt
4 requirements to subrogate:

· 1. Subrogee paid debt in full; (this is true here – A paid board)

· 2. Subrogee paid a debt for which a third party, not the subrogee is primarily liable; (this will have to be tried bc not known who messed up)

· 3. Subrogor had a right to enforce against ∆ and the subrogee is seeking to enforce the subrogor’s right --> did subrogor have right to sue had there been no subrogation? 
· Subrogee is limited to subrogor’s rights
· If there was a valid defense against the subrogor, that defense is also affective against the subrogee; (this prong is met here)

· 4. Subrogee is not volunteer; subrogee must be paying the debt to protect his own interests and rights; subrogee cannot be a mere stranger who has nothing to do with the transaction; (here, crt says subrogee (A) was not paying as volunteer bc even though no legal obligation to pay, A had business interest in paying board. Crt: American paid bc if it didn’t pay Board would be upset and American might loose big client --> it was acting to protect its own interest.)

Why is subrogation restitutionary?  Subrogation prevents unjust enrichment of ∆ (∆ would be unjustly enriched bc its debt paid by someone else & ∆ does not have to pay anybody back.)  

2. Contribution/Indemnity
· These work with joint tortfeasers

· Say D1 and D2 cause accident.  D1 pays π full damages, then D1 can go after D2 for a portion of what D1 paid.  

Old days: indemnity and contribution different!!!

Modern, Today in CA: Partial equitable indemnity: D1 and D2 share damages based on their percentage of fault.

3. Replevin = action for the return of personal property
· Legal remedy (from law crts, not equity crts) for specific relief not subject to the irreparable injury rule. 
· If someone has your personal property and they have no right to it, you can bring an action for replevin 
· Replevin often an alternative to damages sought for conversion(trover)
· Which do you want? Covnersion(trover) or replevin? If the good is lost, or has depreciated in value, you probably want trover (damages); if it has appreciated, then you want to get replevin (and damages for loss of use). 
· If you don’t know where the item is, then go for damages, bc replevin does NOT come with contempt power; 
· Also, with replevin you have to tell the sheriff where to get the item. 
· Also want replevin when it is something that is sentimental for you
· How is replevin restitutionary? 
· Brook: ∆ was holding personal property worth $2,500. π wanted property back and ∆ wanted to just pay $2500. Ct said that the π had the right to get their personal property back, by asking for the remedy of replevin. 
· ∆ has gained bc he has your personal property, and you take that “gain” back when you get the item back.  This is why it is restitutionary. 

· When can you get damages in addition to replevin? 
· When there is loss of use (i.e. without the ipod for 3 months(you would get the ipod back AND damages for loss of its use)  

VII. Punitive Remedies
A. PUNITIVE DAMAGES: 

· Purpose of punitive damages is to punish and deter (sometimes called exemplary damages( to make an example of the ∆).  They typically put π in better than rightful position.
· Although punitives do compensate the π because they get money, punitves are not solely about putting the π back in the position they would have been in but for the wrong.
· Punitives increase the payment that a ∆ will have to make
· Usually the amount of punitives goes to the π (sometimes part go to the state), resulting in a potential windfall to π. However, punitives are not always a windfall. (ie. if there is a wrongful death action- $ probably doesn’t make up for the death)
· Atty gets % of the punitive damages. (if contingent fee)
J punches π in the nose, breaking the nose causing $500 in medical expenses and $1000 for emotional distress. Jury awards $1500- puts the π in the rightful position. If the Jury also awards $5k in punitive damages, to deter and punish J, then π is in a better position than he would be but for the wrong. Punitive damages can punish and deter, but also can create a windfall for the P.  
Note: 

· Some courts require that there be compensatory damages in order to award punitive damages. (so, this is why nominal damages are attractive sometimes; they act as compensatory so that punitives can be awarded)

· In some jdx you cannot use punitive damages with restitution (bc restitution can sometimes be punitive)

1. What conduct is bad enough to award punitive damages?
Grimshaw
Ford made Pinto. π injured when car blew up and caused π serious burns. Jury gave 2.5 million in compensatory damages + 125 million in punitives.  Pinto was rush project – many mechanical issues made the Pinto less safe than other cars. π sued in tort for defective product.  

Issue: Did Ford’s conduct in designing the car merit punitive damages?

Conclusion: Yes, Ford knew that the car would not hold up well in accident because crash tests; failed ( Ford exhibited malice.

What is malice? Conduct worse than negligence.  Conduct can include intent to harm, but does not have to include intent to harm.  Here, Crt discussed “conscious disregard for the probability that the actor’s conduct will result in injury to others.”

· Crt thinks problem was Ford balanced life v saving $.  Hasen thinks Ford’s balancing was skewed.  

What’s needed to recover for punitive damages in CA ( CA 3294:

· ∆ has been found guilty of oppression (battery, false imprisonment, physical harm), fraud (deceit, intentional misrep.) or malice

· Must prove conduct that merits punitives by standard of clear and convincing evidence (not preponderance of the evidence standard); Why higher standard? We are punishing!

· Negligence is not enough for punitives; Intent to harm is enough for punitives ( confusion caused in cases that are btwn negligence and intent to harm

· Have to get actual damages as prerequisite to punitives

· This gives standard for punitives in tort case; says cannot get punitives in K cases.

What about punitive damage in a strictly liable tort? ie. blaster

---If blaster acts very carefully.  In CA, can get compensatory damages based on strict liability, but cannot get punitives because conduct not even negligent. 

---If blaster is not careful at all.  In CA, can get compensatory damages AND can also get punitives as long as behavior was worse than negligence. 

Bottom Line = For malice, look at the conduct, not the name of the tort.  
2. What about amount of damages?  Need amount necessary to punish and deter.
In Grimshaw, punitives were reduced to 3.5 million by trial court.  Both parties complain about amount of punitive damages.  ∆’s say 3.5 too high; π’s say too low.  Grimshaw argued Ford’s profits were more than twice the punitive award.  Crt upheld 3.5 mill saying 125 mill too much.      

· Remittitur – If judge believes amount of award is subject of jury’s emotions, rather than of the evidence, judge can give ∆ the option of lower damages or new trial.  

4 Factors considered by CA courts when reviewing punitive damage awards: 

· 1) degree of reprehensibility ( how bad is ∆’s conduct? Worse conduct, higher award

· 2) wealth of ∆( more wealth of ∆, higher award needed to deter (deterrence of that specific ∆)

· 3) ratio of punitive damages to compensatory damages ( should be reasonable ratio

· 4) amount necessary for deterrence ( if wealthy, need higher damages to deter (this looks at general deterrence)

Why do judges reduce amounts? Uncomfortable with high awards bc it seems like a windfall for the π.

Constitutional limits on the amount of punitive damages

· Limits under the DP Clause of 5th and 14th Amendments; here, dealing with substantive DP, rather than procedural DP

· Argument: Amount of punitives could be so high as to be unconstitutional bc it violates substantive DP

· Issue of limit on punitive has been highly litigated
Pacific Mutual v. Haslif ( ration of 4:1 ( SCrt said damages might be too high so that it violated DP ( Scrt said 4:1 was very close to limit

TXO ( 500:1 ratio was ok said SCrt

BMW v. Gore (guy buys BWW and then finds out it was painted already) Gore sues BMW.  BMW had sketchy internal rule.  Crt awarded punitive damages of $4 million.  AL SCrt reduced award to $2 million, punishing BMW punished partly for its conduct in other states.  SCrt says punitive damages are too high!  Crt gave 3 guideposts (guiding, not rules)

· Reprehensibility of conduct (here, conduct not so bad)

· Ratio of punitive damages to actual and potential compensatory damages (potential damages = damages that would have been incurred had conduct not been stopped)

· Criminal sanctions for comparable conduct (look to see how much state law punished conduct; if state punishes a lot ( high punitives)

· CA says if criminal sanctions are high, punitives should be low

State Farm v. Campbell
Guy kills people when driving.  He is sued for wrongful death.  ∆ is insured by State Farm Ins. Co. & SF has to defend him.  πs offer to settle case for insurance policy limit (State Farm has obligation not to put its interests over insured).  However, State Farm did not settle. Verdict against ∆ for $185,000, which was more than the policy.  ∆ sues State Farm, agreeing to give the πs a large percentage of what he received.  ∆ gets 2.6 million dollars and 145 million punitives.  Judge reduces award to 1 million and 25 million punitives.  (Ratio of 25:1.)  Utah SCrt raises punitives back to 145 million.  US SCrt says:

· Re ratio ( no more than single digit multipliers to actual or potential compensatory damages – no more than 9:1 ratio; Crt suggests 1:1 is most appropriate where there are significant compensatory damages.  However, none of this may apply when dealing with “spit in the face” case.

· Need sufficient nexus btwn ∆’s conduct against π and ∆’s conduct with 3rd parties in order to introduce ∆’s conduct with 3rd parties

· Wealth of ∆ cannot be used to justify an otherwise unconstitutional award

· Cannot use wealth to increase punitives, but may be able to use lack of wealth to decrease punitives

Phillip Morris
π’s family sued ∆ for advertising cigarettes as being safe.  Jury gave compensatory damages of 500,000 and punitives of 79.5 million (ratio = more than 175:1).  OR Crt upheld punitive award.  SCrt invalidated the punitive award saying that ok to introduce evidence of ∆’s harm to nonparties for purposes of determining how reprehensible the conduct is, but cannot introduce such evidence to determine amount of damages.  Makes no sense!!!
Note: Crts have aggressive policy of reviewing punitive awards; Appellate courts engage in de novo review of punitive damages.  

Today, have to satisfy both CA and Fed standards, which are incompatible.  SEE CHART FOR COMPARISON:

	California
	Federal

	Degree of Reprehensibility
	Degree of Reprehensibility

	Ratio btwn compensatory and punitive damages must be reasonable
	Ratio btwn actual and potential compensatory damages and punitive damages can’t be higher than 9 to 1 (much stricter)

	Sanctions for comparable conduct (If light crim sanction, increase the award)
	Sanctions for comparable conduct (if light crim sanction, punitive low too)

	Amount necessary to deter (look at ∆’s wealth)
	Wealth cannot be used to justify otherwise unconst awards


3. When if ever can π recover punitives in K cases? 
Punitives are sometimes allowed when there is a contract claim AND an independent tort claim. 

· Depends on whether an independent tort arises out of the relationship btwn the parties. 

Even if contract relationship btwn dr and patient, if you can find an independent tort that applies, π can also sue for tort to get punitive damages.  (Here, the independent tort would be med mal.)
Insurance claim hypo:
· damaged by wind ( covered

· damaged by flood ( not covered

Insurance reasonably believed that water caused damages so denied coverage.  Say jury then determines the damages were caused by wind.  Here, π will get breach of K damages, but there is no tort, so no punitives. 

VERSUS

Insurance Co knows it was wind damage, but says it was water damage so it does not have to pay.  π can bring K and tort claim (ins co acted unreasonably) ( can get punitives. 

When do courts recognize these special circumstances in K cases? What creates independent tort?

· When there is a special relationship btwn π and ∆ (ie. trust) and there is bad enough conduct

· When breach of K causes phys injury or property damage

· When there is negligence in professional service Ks (ie. accountant malpractice).  But, some jdxs say no punitive damages in such cases for negligence.  

Friedman (this case does not fall into any of the above three categories)
∆ failed to pay π for accounting services and told π to go to law firm for payment  ∆ sues π for breach of K.  ∆ denied K existed so π added claim for bad faith denial of K (tort), asking for punitives relying on Seaman, where punitives given for bad faith denial tort. 

Issue: Can π bring the bad faith denial of K claim to get punitives? 

Conclusion: NO! Crt rejects/overturns tort for bad faith denial of existence of K + this case does not fall within any of the three circumstances listed above. 

RULE: NO TORT FOR BAD FAITH DENIAL OF EXISTENCE OF K IN CA.

Concurring Opinion of Mosk: Seaman’s stated wrong rule! Mosk gives 3 categories in addition to 3 categories listed above where crts should recognize independent tort:

1) breach accompanied by a traditional CL tort, (such as fraud/conversion) (not controversial)

2) tortious means used by one contracting party to coerce or deceive another party into foregoing its contractual rights (not controversial)

3) one party intentionally breaches the K intending or knowing that such breach will cause severe, unmitigable harm in the form of mental anguish, personal hardship, or substantial consequential damages (controversial ( crts may or may not recognize this)

· Mosk puts Seaman’s claim into this third category

Erlich (1999)

Crt: Dicta that crt accepts 3 Mosk categories.  Crt stated negligence in breaching K is not enough to create independent tort.

NOTE: If independent tort found, π will get punitives and emotional distress damages, which are not usually available in K case!
B. OTHER PUNITIVE REMEDIES
3 categories to classify civil penalties: 

· Can make argument civil penalty is really a criminal law prosecution.  If it is seen as criminal punishment, get lots of extra protections.

· If seen as civil penalty, get some protections.

· If not civil or criminal penalty, no extra protection.

VIII. The Right to a Jury Trial
A. FEDERAL RIGHT: 

7TH AMENDMENT “In suits at common law, where the value in controversy shall exceed $20, the right to a jury trial shall be preserved.”
Terry
π truck drivers feuding with other drivers represented by same union.  Union sided with other drivers and πs were laid off.  πs sued union for duty to fairly represent them + sue employer for breach of collective bargaining agreement (both causes of action statutory). πs want back pay/damages. 

Issue: Do πs get right to jury trial? Conclusion: YES

Analysis: Step 1: Here, plurality says that cause of action for duty of fair representation is most like action for breach of trust (crt of equity), but issue being litigated looks like breach of K action (law courts).  Conclusion for step 1: Crt can’t decide.

Step 2: Since only remedy sought is compensatory damages, it is legal in nature ( jury trial! 

RULE: Two-step test: 1) look at cause of action and analogize it to a cause of action that existed in 1791 (Brennan said get rid of this); 2) Does remedy sought seem legal or equitable in nature? (more important than step 1)
Crt says step one does not matter!!! (On test, just say “I would have to find the 1791 common law analog.”) Just do step two ( look at the remedy sought and decide whether jury trial based on that remedy type. 

What if action seeks both legal and equitable remedy?

Jury will decide the legal issues (damages), and then facts found are used by judge for purpose of equitable remedy (injunction). 

B. CALIFORNIA CONSTITUTION
CA Const guarantees jury trial ( applies right as it existed in 1850, so ask did person have right to jury trial in 1850? 

Question: Do some procedures done by judge violate the right to a jury trial because the judge found facts?
Hung v. Wang
Partnership ended.  Hung felt attns conspiring with other partners to deprive him of money. Hung sued partners and attns.  Before Hung can sue adversary’s attns for conspiracy, Hung has to show reasonable probability that he will win the suit.  

Issue: Did the preliminary finding of reasonable probability by the judge take away the right to jury trial?

2 possibilities here: If judge weighs the evidence, then this does take away right to jury trial.  If judge does not weigh evidence (just looking at evidence on π’s side to see if case can go forward), then there is no violation of the right to a jury trial

Conclusion: NO VIOLATION OF JURY TRIAL!! Crt said that determining whether H had reasonable probability of winning did not require weighing ( no violation of right to jury trial.

RULE: Preliminary findings do not violate the right to jury trial as long as there is no weighing of evidence done by the judge. 

IX. Ancillary Remedies
A. ENFORCING THE JUDGMENT 

Ancillary remedies = helping remedies ( all the things the court does to effectuate other remedies given by the court. 

Enforcement on injunction side

· Contempt (helps effectuate injunctions)

Enforcement on damage side

· collecting money judgments

· preserving assets before judgment

· litigation expenses/attorneys fees

1. ENFORCING COERCIVE ORDERS

a. Three kinds of contempt
1. Criminal contempt – punishment for past willful violation of court order; purpose to punish (no need to give warning)

· Brought by prosecutor/government, not π

· Event though meant to punish, this still has coercive effect bc people know they can be punished if they do not comply

· Get full crim procedure protection

· But, criminal contempt can be issued during trial without criminal protection if there is a petty contempt (ie. piss off judge)

2. Civil coercive contempt – fine or jail ∆ until they comply with crt’s order; ∆ can get out of/purge contempt whenever he wants by complying with order 

· Brought by π

· 3 steps to civil coercive contempt: 1) injunction issues; 2) define threat if no performance; 3) fine/jail penalty imposed

3. Civil compensatory contempt – not in CA
· Like an action for damages/restitution for injuries that are incurred btwn issuance of injunction and time ∆ actually complies

· In CA, can only ask for delay damages (from time of wrongful conduct until time that ∆ complies)

Bagwell
Injunction (step 1 of civil coerce) to stop unlawful strike activities by employees (want injunction bc then they have contempt power).  Violence continues.  Judge fines 642,000 in criminal contempt and threatens penalties of 100,000 and 20,000 for other violations (step 2).  Court later finds 400 more violations and fines 76 mill in civil coercive contempt fines (step 3).  Union ends strike and owners say do not want fines, but VA government still wants its 52 mill. 

Issue: What kind of procedure (criminal or civil) will apply to judging whether the fines will stand?  Union argues they should get procedural protections included in criminal trials (ie. jury )

Conclusion: Union entitled to full criminal procedure protections.  Fine reversed and remanded ( union to get jury trial upon remand. 

RULE: When violation is 1) outside of crt’s presence (judge must fact-find, but don’t want jury trial in all civil coerce cont cases, so only use if next requirement applies); and 2) it involves large fine or long sentence, full criminal procedural protection may apply. 
Ginsburg concurrence: Turns on who gets the money: If money going to state, rather than π, it should be considered criminal.

	Type of contempt
	Standard of proof
	Right to a jury trial?
	Purpose

	Criminal
	Beyond a reasonable doubt of willful violation
	Yes, except for minor penalties
	Punitive

	Civil coercive
	Clear and convincing?

Bagwell
	? Bagwell
	Coercive

	Civil compensatory
	Clear and convincing
	No.
	Compensatory


Note: Most ∆s will comply once crt orders compliance bc do not want contempt problems.  

What are the groups of people that will not pay attention to injunction? Family law cases to turn over child to spouse, testify against mafia associates, labor strikes (worth fine to make a statement)

If contemnor can prove that he is unable to comply OR that he will never be coerced to comply, the court must release him from contempt bc this is not about punishment, but about coercion. 
What is the point of inability or impossibility to be coerced?
Anyanwu

Bad divorce; father put in jail for contempt bc did not obey order to produce kids living in AF.  

If H does not know where kids are, he should be released be coercion won’t ever work.  However, if H does know where kids are and does not produce them, then willfully violating crt order and can be put back in criminal contempt.  

· Judge must hold evidentiary hearing to give contemnor the ability to show he is unable to comply or that he will never be coerced to comply. Then judge must make credibility judgment of whether parent is telling truth that he does not know where the child is.  

Evidence of inability to comply: external factors: child in Nigeria and he does not know where child is; been in jail long time; letters to wrong address

Evidence of not going to be coerced: this has to do with ∆’s mind, not external events!  

Catena case – Guy would not testify; said could not be coerced ( crt said he was going to die soon, he was ill, so let him out.  He ended up living 25 more years FREE. 

· Hasen: problem bc gives people in jail for contempt  an out if they wait it out and maintain that they will not be coerced long enough 

Note: Under fed law, 18 month limit for people who are jailed for contempt of grand jury

Yonkers (sometimes just easier to order something rather than contempt)

Judge ordered board members to disburse funds – they kept going to jail for contempt; however, it was possible to just order someone else to disburse funds!! 

Griffin (anticipatory contempt)

School district closed public schools; giving tuition grants to white parents for private school tuition.  πs want order stopping all checks.  DC enjoined payments from last year, but would not enjoin payments for 1964-1965.  πs appealed and asked for stay of money being given out.  Judge could not issue stay, so asked parties to stip; they didn’t.  Crt asks them not to disburse money; they did anyway. Crt said acts = contempt.

Issue: Is this criminal contempt?  

Conclusion: Yes, this is punishment for what they have already done!!  School board says they should not be in contempt bc there was no injunction/crt order.  Crt holds them in contempt saying that though injunction & stay pending, they were “in effect” a decree/command.  

Notes: 

Hasen says this is stupid! If we applied this to every case, would not need a stay bc if contempt can be affected prior to crt order of stay, stays become obsolete.  

Why is this case different?  Clerk called and told ∆s that judge was going to issue stay.

Should the crt have power to punish for order that has not yet been issued? NO. Today, there are procedures for filing emergency stay so Griffin problem never arises.  

Bottom line: if there is an informal order by judge, treat it as a final order.
b. The collateral bar rule
	*****Only applies in criminal contempt cases

General Rule: Have to comply with injunction even if it turns out to be erroneously issued.  Have to directly attack the validity of an injunction order; you cannot collaterally attack the order by raising the invalidity of the injunction as a defense in a criminal contempt hearing. 
Exceptions (very narrow exceptions)

1. Crt does not have jdx to issue the order  If the ct lacked the power to issue the order in the first place then you should not be bound by the order. 

· BUT ,remember that the ct has jdx to determine whether or not it has jdx. Thus, if there is a dispute over whether there is jdx in a case, while the ct is deciding that question, you cannot disobey the order.  (Crt can maintain status quo with injunction/stay).  

2. Injunction is transparently invalid or had only a frivolous pretense to validity  Crt tries to draw distinction btwn type of order that might be wrong and order that is in no way valid.  Problem is that crt has never found any order to fall under this exception. 

3. Person directly attaks validity of injunction though appeal, but is met with Delay or frustration  (i.e. if here the marchers tried to appeal to the Ala. Sup Ct, they probably would have been met with lots of delay)
Underlying reason for rule: protect integrity and power of crts


Walker
AL state court issues injunction to stop marchers from marching without permit required by AL law.  Marchers marched.  Court held them in criminal contempt. Marchers wanted to raise the unconstitutionality of the ordinance and crt injunction as defense in contempt proceeding. 

Issue: Can marchers raise validity of underlying order to defend themselves from criminal contempt charges? 

Conclusion: NO 

RULE: Collateral bar rule prevents collateral attack. 
Dissent: Does not sake sense to allow collateral attack for lack of jurisdiction, but not for unconstitutionality.   

Why did officials want injunction, even though there was a statute under which marchers could be prosecuted?
· they wanted contempt power

· they did not want the marchers to be able to defend themselves by arguing unconstitutionality of statute

What should marchers have done once injunction issued?

· attack injunction directly or seek stay of injunction or seek modification

· seek declaratory relief invalidating statute (do this before criminal process begins)

Shipp
Mob lynched death row prisoner while he was in custody of sheriff.  Although SCrt had stayed execution, but sheriff facilitated lynching. Sheriff held in criminal contempt.  Sheriff claimed no jdx bc no substantial federal question in prisoner’s case. 

Issue: Did crt have jdx to issue stay?

Conclusion: YES, court had jdx to determine jdx and until the crt announces decision re jdx, it  has jdx.  Crt upholds the criminal contempt and applied the collateral bar rule. 

Note: Is CBR good or bad?  Might depend on the types of people.  InWalker, seems bad to useCBR; but, in Shipp, it is good to use CBR.

c. The rights of third parties

	When can 3rd party ever be held in contempt for violating an injunction?
1. 3rd party interferes with  effectuation of the crt’s power. 

2. Crt has in rem jdx.


Hall
School injunction ordered desegration.  Violence and unrest resulted.  Exparte injunction order that only certain people could go on school property for certain reasons.  3rd party Hall= person not allowed on property ( he was not given notice of hearing, but given notice of order.  Hall violated order purposefully.  Hall held criminal contempt, but argues that order cannot apply to him based on 65(d) and the fact that he was in pursuit of his own interests. 

Issue1: Could crt bind Hall?

Conclusion: YES

Crt: 1) The injunction effectuated the crt’s order to desegregate.  Since Hall could ruin safety/segregation, the crt had the inherent power to issue this new injunction to effectuate its initial injunction, even though he does not fall within 65(d).

2) Crt had in rem jdx over school and it could issue injunction to anyone who comes into contact with that school.       

Problem: This decision is not consistent with 65(d)’s purpose, which was to reign in crt’s power. 

NOTICE OF HEARING

Issue 2: Hall was not given notice of hearing—was that a problem? 

Conclusion – problematic ( not received well: Crt said no. Crt said that injunction was TRO so it did not have to give notice of hearing.  BUT, PRINCESS ANN REQUIRES THAT YOU ATTEMPT TO GIVE NOTICE OR PROVIDE LAWFUL EXCUSE AS TO WHY COULD NOT GIVE NOTICE (ie. cannot find person or giving notice would incentivize the person to do the soon to be enjoined action)

Another note re notice of hearing: Hall could have argued that crt lacked jdx over him bc no notice of hearing; therefore, crt did not have jdx to issue injunction to him.
NOTICE OF ORDER

· Cannot be held in criminal contempt for violation of injunction if NO actual notice bc can’t show willful violation of injunction if don’t know about it.

· But, crts are lax about what they consider actual notice ie. notice via bullhorn ok

· Only need to know there is an injunction; it is person’s burden to find out what is in injunction

ADVICE TO CLIENT who wants to violate injunction:
· First, look at whether notice of order

· If notice, CBR governs unless one of the exceptions apply, so client should obey order

d. Drafting decrees – what is needed for a good draft? 

· Make sure injunction is directed to class if this is a class action.

· Cannot just restate the statutory language ( have to state stuff for regular people, not other lawyers

2. COLLECTING MONEY JUDGMENTS
π = judgment creditor; ∆ = judgment debtor

a. Execution, Garnishment and the like (πs don’t want the hassles of these, so will often settle for insurance policy limits)
Steps before collecting money judgment: Client has judgment for 40K from jury.  1. Get signed judgment for 40K from judge ( however, this does not have contempt power.  2. Ask will ∆ appeal judgment?  If ∆ appeals, ∆ must post appeal bond = 2 1/2 times judgment.  3. If no appeal, ask for money?  Whether ∆ will pay voluntarily depends on who ∆ is.  

· Who will pay? ∆ with lots of assets with easily found assets

· Who won’t pay?  ∆ without money and people who have money, but can try to hide it. 

4. Find an asset that belongs to the judgment debtor (some assets are easier to find than others. ie. real estate)

5. Try to collect
1. Try to file a judgment lien to the extent that the property is not exempt (do not apply to consumer goods, vessels registered by DMV, some real property)

· File papers with county recorder; then force sale; money goes to creditors in order (secured creditors go before tort creditors)

2. Execution, for personal property – judgment creditor must figure out where property is, then tell the sheriff to go there and execute lien on it

Credit Bureau v. Moninger
Bureau got judgment against M. M renewed bank loan, which was to be secured by M’s truck, but no written security agreement at that time.  Bureau got writ of execution on truck to satisfy judgment.  Sheriff touched truck and said “I execute on truck.”  Bank and M then execute and record security interest in truck.  Sheriff takes truck and sells it.

Issue: Who wins the truck? 

Conclusion: Bureau ( this depends on when the truck was levied.  Crt applied minority rule saying that when sherriff touched the truck & said words, he put a valid lien on truct.  Thus Bureau was first in line compared to bank. 

MAJORITY RULE not applied in this case: Sheriff has to do something physical to car (boot, sign on it  ( something that tells the world that the property has been levied on).  

Notes: 

Had the bank and M executed security interest when M renewed bank loan, bank would get the truck bc they were first in line (FIRST IN TIME WINS).

What if this was dealing with pigs (can’t record title to animals)?  If nowhere to file an interest, bank is in bad shape!! One should not lend money with unrecordable items as collateral because there is no way for the sheriff to know that the Bank has interest in pigs. Thus, the sheriff could validly execute a lien and Bank is SOL.  

CALIFORNIA JUDGMENT LIENS ( to put one ahead of unsecured creditors

Cal. Civ. Proc. 697.510: As soon as π gets a judgment, he can file a judgment lien in the same way that secured creditors file other liens in the state.  This will put him ahead of any other unsecured creditors (but, still behind secured creditors).  However, after five years, have to file again and loose place in line.


3. Garnishment – order to 3rd party to pay proceeds that would go to the judgment debtor to judgment creditor until judgment is satisfied

Garnishor = π, judgment creditor (will get some of the money from the garnishee)

Garnishee = innocent 3rd party who will pay the judgment creditor a portion of the judgment debtor’s money according to a court order ( can keep garnishing until judgment amt satisfied

· Judgment creditor might be able to do post-judgment discovery to try to learn where the judgment debtor’s assets are

· State and federal limits on amount of garnishment

· Typically, cannot get more than 25% of wages, unless wages are over a certain amount

Dixie 

Chase (creditor) had judgment against Gore (debtor) for 48K.  Dixie sent notice of judgment to Gore’s bank (Dixie) looking for money.  Dixie finds one account with $32.  It then realizes there is other acct with $275.  In btwn asking for $ and finding acct #2, Gore made deposits and withdrawals of 13K.  Dixie should have found 2nd acct and that money should have gone to judgment creditor/garnishor (Chase).  

Issue: Can Chase (garnishor) recover 13$ from Dixie(garnishee)? 

Conclusion: Yes! Garnishee has to pay!  If garnishee makes a mistake on garnishment, they can be held liable and forced to pay twice.  

· However, nothing prevents the bank from telling debtor not to deposit money. 

· Threat of garnishment in employment context may get person to pay bc people may fear being firing bc garnishment is burden on employer. 

· If bank pays twice, bank can go after the debtor for the extra money it had to pay with claim for unjust enrichment.  But, probably don’t have to pay if garnishee was negligent.  

How does judgment creditor find assets to be executed upon or garnished? 

Possible is post-judgment discovery (allowed in some jdxs); ask very specific questions
b. Coercive Money Judgments

· This applies to very small # of cases ( family law context

Logston
Couple divorces.  Crt orders H to pay $ to W.  H was in arrears ( Crt ordered payment w/in 60 days; if no payment, jail.  Here, court is using civil coercive contempt power to get payment of money.  H argues 1. Cannot do it bc statute prohibits it since his Social Security is exempt; 2. he was unable to pay, thus failure to pay not willful. 

Issue: Was the crt’s action ok?

Conclusion: Yes. 1. Crt said wife is not trying to get money directly from social security, she just wants what is already in his bank account + even if you can’t garnish certain things in most cases, can garnish them in family law cases.  2. Crt remanded bc order was going to jail for 6 months bc he had not paid; Appellate crt said this was civil coercive contempt, so he should have had option to pay and get out of going to jail.  

Why is inability to pay relevant for contempt? 

· In order for crt to criminally punish for contempt, has to show willfulness to not pay. 

· For civil coercive contempt, inability to pay is a defense.  If person is unable to pay, there is not coercive power available. 

· Crt must make a credibility decision of whether ∆ is really unable to pay; Ask are other debts that defendant says he has to pay really necessary?

Hasen’s thoughts re 11K:

· Fact that he spent 11K is good case for criminal contempt!  Spending 11K = willful disobedience

· But, spending 11K is a good argument against civil coercive contempt bc he can say that he no longer has that money ( thus can’t be coerced to pay.

3. Preserving assets before judgment:
Why? Person trying to hide money; Person running assets into the ground; ruining the asset

No preliminary giving of damages, so in the meantime ∆ could get rid of assets and π would be left with nothing. Thus, we provide the π with the following remedies: 

FREEZE ORDERS – Kind of preliminary injunction that prevents a ∆ from transferring specific assets pending judgment (this is the least intrusive ( still person’s account, just can’t transfer what is in it)

· Must show π is going to try to hide or dissipate property

· Whether something is subject to freeze order is state issue

· Crt needs to balance interests given the risk of error and give notice of hearing

ATTACHMENT – levy or garnishment before judgment – more extreme than freeze order bc takes away asset from owner, which simply prevents ∆ from dissipating assets ( harder to get than freeze order.

Citisource
City sued ∆s for bribery under RICO. City wanted to attach various accounts and get injunction/freeze order barring them from transferring anything.  ∆ 1 - 400,000 treasury bill - ∆ starting inquiring about transferring bill into his name; ∆ 2 – Asked about withdrawing money.

City worried that there would be no money left when case finally resolved so wants to attach ∆’s assets.  Crt ended up granting attachments. 

NY Rule: π has to show that ∆ has intended to defraud creditor or frustrate the enforcement of a judgment that might be rendered in π’s favor + have to show likelihood π will win on merits + have to post attachment bond.

GENERAL RULE: Need likelihood of success + attachment bond (no need for fraud)

· Less likely that attachment bond with be waived than an injunction bond. L

· Less likely that state will limit plaintiff’s liability to the bond amount. 

· Some states have strict liability if attachment was erroneously granted ( ∆ gets all of bond amount. 

Differences and similarities btwn attachment and prelim injunction?

Same – both have risk of error

Difference – With attachments, states care less about weighing merits of underlying case (preliminary hearing) and emphasize liability after the fact (posting of bond)

RECEIVORSHIP – Prelim injunction that allows neutral 3rd party to run an ongoing business or take steps to wind it down, during a dispute involving the business.  Also, use when worried about someone wasting assets or dispute over management (appnt-d by judge; paid by parties).

Erickson
Appeal from appointment of receiver.  Underlying case is for breach of K ( π had hired ∆ to build water slide.  π extended credit to ∆ with ∆’s deed to land as security.  ∆ defaults.  Parties finds out ∆ does not own land. ∆ had formed new company to run amusement. π worried $ from park being funneled into co instead of to him for payment.  π wants receiver ( someone to manage the day to day operations of business – make sure company pays him. TC gave receiver.

Issue:  Was receiver erroneously appointed?

Conclusion: YES bc π could not show ∆ had property by fraud or possibility of mismanagement + ∆ had paid part of his debt already

RULE: VERY HIGH BAR for RECEIVERSHIP: Need 1) Person seeking receivership has clear right to property or some lien or some special fund; 2) fraud or mismanagement that justifies receivership.  

Why receivership better than prelim injunction? Prelim injunction not flexible enough to dealing with running of an entire business.  

HYPO: See hypo on Slide Set 21; 16/16 – See answer on 11/7.

*** People can use their interest in their lawsuit as collateral!!! But lots of risk to bank who would accept this as collateral: might loose; might win and spend all the money.
B. LITIGATION EXPENSES

· Attorneys’ fees make a mess of the rightful position standard. ie. Barbara gets 100,000 in damages to get her to rightful position.  She then has to pay 25K to attn.  So she actually gets only 75K  ( not rightful position!! Cannot list attn’s fees as consequential damages!
· Collateral source rule (possibility of double payment) can help put π in rightful position without attn’s fees

English Rule – loser pays all attn fees

American Rule: Each party pays own fees absent contractual agreement providing otherwise \

· Am Rule pros: deters lit bc πs won’t bring weak claim knowing that they will have to pay their own fees; but, if really frivolous, ∆ may force π or π’s attn to pay attn fees (Rule 11)

· Exceptions to Am Rule:

· Attn fees provisions included in K

· State statutes sometimes provide for attn fees to winner OR provide attn fees to winner if the winner is the π only (one-way fee shifting = if plaintiff wins, ∆ pays πs fees; if ∆ wins, each side bears own fees -- usually in civil rights cases)

· Why have one-way fee shifting in civil rights suits? may encourage import lit.

· Attn fees are available, even in some tort actions, in common fund cases, including class actions

Attn fees in contract actions in CA

· One-way attorney fee provisions become mutual as a matter of law (and cannot be effectively altered – cant waive this) in CA under Civil Code § 1717

Rivera
Riveras and people at their house sue for 4th Am violation bc police broke into their party.  Jury for ∆s against city and some of officers; some claims accepted; some rejected.  Damages = 33K. Attn fees = 245K (§1988 allows attn fees for suits brought under §1983 = one-way fee shifting provision).  

Issue 1: Was π a prevailing party? This is an issue bc π only won some claims.  If π = prevailing party, govt will pay πs attn fees.
TEST: Look at claims and judge how successful they were against ∆’s objectives – this is at trial court’s discretion. Crts might look at 1) amount of money won; 2) lit objectives; 3) # of claims filed v. # won. Here, Crt said that πs prevailed. 
Issue 2: Was amount of attn fees reasonable in this case?

Here, crt used lodestar approach to get to 245K attn fees. Majority says although fees might seem unreasonable bc lots more than damages, this is constitutional claim and this attn fees award might discourage future violation and will send message to govt.  

Note: To make stronger case for attn fees, π should ask for injunction too (more value than dam)

Approaches to calculating attn fees: 1. Lodestar approach (# hrs reasonably expended x reasonable hourly rate). Then take into account 12 Johnson factors ( gives crt discretion to deviate from the lodestar approach.  

· Do you rely strictly on market rates or take into account context to increase fees?

2. Contingency fee approach (flat fee) OR Contingency fee with multiplier – multiply amount of contingency fee by certain number that takes into account the risk taken by πs attns.  

· Question re non-monetary relief and contingency rates.  How do you figure out contingency attn fees if part of the compensatory relief was an injunction.

· With contingency fees, incentive for attns to cut hours/corners bc that will not necessarily increase their recovery + attns might overburden selves with cases

3. Reverse Auction approach – Judge Easterbrook in Synthroid Judge selects the lowest, yet best & most responsible, bid from attorney’s bids to represent π (these bids were done before lawsuit); theory: lines up incentives of client and attn

Class Actions/Common Funds (crt awards damages into π fund; attn fees come out of that fund)

Synthroid  

Pharmacy Co. suppressed study that would have led consumers to use generic brand.  Class action by consumers and insurance cos. against pharmaceutical co.  Under settlement, 88mill to consumers and 46 mill to cos.  Before settlement goes forward, settlement has to be approved by judge to minimize the conflict of interest btwn attn and client (lots of temptation of collusion btwn π’s attns and ∆s).  DC judge said must cap attn fee recovery at 10% if common fund 75 mill and more = megafund.  This method REJECTED by Appeals!!!  We do not want situation that gives π’s attn an incentive to get settlement under 75 mill.  π’s attn should be trying to maximize settlement amount.  Instead, Easterbrook applies reverse auction method (uses market) – see above.  

Class Action Fairness Act: limits attn fee award in certain coupon cases to percentage of coupons actually redeemed (redemption coupons are not often redeemed).  This was response to GM case.


Issue of principal/agent ( conflict of interest btwn attn and plaintiff

	Approach
	Method of Calculation
	Potential principal-agent problem

	Lodestar
	Reas hour rate X # of hrs + 12 Johnson factors
	Run up hours or rate in excess of market

	Contingency fee
	% of recovery
	Spend less time on less lucrative cases

	Reverse Auction
	Ex-ante competition among firms for fees
	If choose for low bid, might get worst service.


Notes re attn fees: 

Nominal damages ( can be hook for punitives AND for attn fees

Class actions: Attn fees in class action cases are controversial bc remedies in class action seem to be minimal for πs, but very advantageous for attns (ie. πs get coupons and attns get lots of $); In class actions, problem of principal/agent is even greater

Jeff D.
∆ can make waiver of π attn fees a condition of settlement; in effect, this forces the π’s attorney to sacrifice himself for his client. π attns have been able to get around this provision, though it is not clear exactly how + not that many ∆s try to do this.

X. REMEDIAL DEFENSES – these have to be proven by person asserting them

A. IN PARI DELICTO(in equity and in law)
Pinter
Pinter (P) = oil and gas producer who agrees to drill on behalf of Daul (D, investor).  D sues for recission because wells valueless/investment fails (If recission allowed, D will get back money and right to securities go back to P). P claims defense of in pari delicto (in equal fault).  Since D’s conduct was as bad as Pinter’s (inducing others to invest knowing securities not registered), D should not be able to recover. 

Issue: Does in pari delicto bar D’s claim? 

Conclusion: Crt remanded so that lower crt could apply 2 prong test

TEST: ∆ must prove by preponderance of the evidence:

1) π at least equally at fault and 2) preclusion of suit would be in public interest

Why say that if πs behavior is wrong, π cannot recover?  

· Denying πs suit will help public interest by discouraging people from engaging in illegal activity ( We don’t want to let wrongdoers use the benefit of the crt to get some kind of advantage.  

Bad side of this defense: If ∆’s behavior was bad too, ∆ is getting free ride/benefit of fact that plaintiff is also a wrongdoer.  This goes to the 2nd prong of whether the suit is in the public interest.

B. UNCLEAN HANDS (in equity only) 
If π engaged in bad enough conduct, then unclean hands can bar the case.  

Differences btwn unclean hands and in pari delicto: 

· No balancing in unclean hands; π’s conduct only need be bad enough

· In equity only

· Unclean hands is a discretionary doctrine of the courts

Notes re unclean hands: 

Crts are reluctant to use unclean hands; although it is often pled, it is rarely successful!

Crt has discretion to do balancing with unclean hands, even though the balancing is not required as it is in in pari delicto

For unclean hands & In Pari Delicto:

· Bad conduct of the π which is basis for unclean hands defense must be at least somewhat related/causally related to the transaction at issue in the litigation

How to decide which to use? 

· Depends on remedy sought 

· If ∆’s conduct is pretty bad, use unclean hands bc don’t have to do balancing

C. UNCONSCIONABILITY (only available in K actions in BOTH equity and law)
Past Case: Campbell Soup v. Wentz
Campbell’s soup makes K to buy specialized carrots for soup ( very one-sided K that let Campbell’s off hook no matter what, but farmer could not get out of K.  Farmer agrees to sell carrots to Campbell’s at $30 per ton.  Shortage of carrots and price goes up to $90.  Farmer breaches and sells carrots on open market.  Campbell’s sues for specific performance – wants farmer to deliver carrots for $30.  Crt denies spec performance bc K unconscionable.  

Rule: If K so one-sided that it is unconscionable, crt has discretion to decline to give specific performance in equity suit.  
Modern Case: Almendariz
Female supervisors discharged by ∆.  Women said unlawfully discharged.  K said disputes brought by employee against employer had to go to arbitration; but, suits brought by employer against employee could go directly to court. 

Issue: Is employment agreement unconscionable?

RULE IN CA: Must show 1) procedural unconscionability (disparate bargaining power, harsh term in fine print); and 2) substantive unconscionability (regardless of whether π knew what they were signing, agreement is inherently fair or one-sided)

Conclusion: Employment agreement is unconscionable.  Here, crt says K is one-sided bc forces ONLY employee to go to arbitration + employer/employee relationship is unequal bargaining. power.  

What is the remedy if K provision unconscionable? 3 options: 1.Crt voids entire K.  (Crt says if worst that happens is bad part of K comes out and rest stays, there will be no deterrence from drafting one-sided agreements bc only the problem part will come out.  So, crt strikes the entire K so there is deterrent effect); 2. Crt rewrites entire K. 3. Crt can sever the unconscionable provision. 

Requirement of procedural and substantive unconscionability works on a sliding scale.  If more of one, less than other ok.  Some crts require both; some only require one.

D. ESTOPPEL (equity and law)
Geddes 

∆ = glf course; π = residents near golf course.  π sues for trespass and nuisance bc balls on property.  ∆’s invoke estoppel saying that πs had changed ∆’s plans to exclude and include 5th hole + πs signed agreement for fence ( πs knew what getting into bc asked for it.  

Issue: Is π estopped from asserting claim? 

Conclusion: Yes, crt found test met.  It rejected π’s argument claiming ignorance of golf game saying everyone knows golf balls go beyond fairway. 

RULE: In order to show estoppel, must show following 3 requirements:
· 1. Act or statement by π inconsistent with right later asserted (Here, K and appearance in front of zoning board are inconsistent with πs later assertion of claim.)

· 2. Reasonable reliance by ∆ on the statement and (Here, ∆ relied on π statement and built fairway near π.)

· 3. Injury that ∆ would face if in fact π can assert the claim (Here, ∆s will have to remove fairway or add higher fence.)

Notes: 

· When there is fraud, ∆ can use estoppel.  But, fraud is not required for estoppel.  There can be innocent acts or statements inconsistent with right later asserted. 

· Estoppel not only as a defense, but also to preclude a defense ie. ∆ injures π.  ∆ tells π statute of lim 3 yrs, but it was 1 yr.  π sues after 2 years.  ∆ says statute has run.  π can estop ∆ from using statute as defense (so long as reliance on ∆’s statement reasonable)

ESTOPPEL AND THE GOVT ( DOES NOT APPLY AGAINST GOVT

ie. Say call govt and they give you the wrong information re statute of limitations.  2 years later file for benefits and govt says “sorry too late.”  π sues. ∆ says statute of limitations ran. π alleges estoppel. No estoppel against ∆ govt.  Govt cannot be estopped by its representations. 

Why no estoppel against govt?

· Govt employee might collude with π

· Govt huge and hard to police govt employees

· If rule different, Govt might just stop giving advice

***Sometimes the court ignores estoppel rule or recasts the issue as waiver.  

E. WAIVER – intentional relinquishment of known right (in equity and law)
Bimco
Policy holder’s building broken into, damaged and stuff stolen.  π files claim pursuant to policy and ins rejects paying for theft, but will cover property damages.  To get ins money, have to file within certain time. π did not file on time, but ins co kept working on case and paid for door damages.  π brings suit for breach of K for failure to pay for stolen items.  ∆ says no breach of K bc insurance only has to pay if claim filed on time and π did not bring claim on time.  π says that since Co. paid for door damages, it had waived date requirement. 

Issue: Did Co. waive the filing date requirement?

Conclusion: YES!!! Crt said ∆ had right to not pay when π initially submitted claim, BUT ∆ still paid portion of claimed amount. By doing so, crt says that π could get everything bc the ∆ intentionally gave up its right not to pay bc of failure to file claim on time = intentional relinquishment of right. Hasen says outcome questionable bc not clear that agent of ∆ intended to give up right. 

Notes: 

· Do not have to prove reliance for waiver.  Reliance is assumed in waiver cases. 

· The more intentional the conduct of party is, the more likely you can show waiver.

· Waiver can be retracted (landlord allows 6 months late; then says have to pay on time ( this would = retraction)

F. LACHES  = affirmative defense; applies only when π seeks an equitable remedy

TEST for LACHES:

1. unreasonable delay by π (judge decides what is an unreasonable delay – not fixed period); “unreasonable” depends on specific context of the case (ie. butterfly ballots: unreas = days)

2. prejudice to ∆ (ie. reliance)

If this test is met, laches bars the claim completely.
NAACP
NAACP created NAACP LDF to get tax benefits. Tax officials had problem with LDF so LDF and NAACP become independent of each other.  NAACP asks LDF to stop using name in 1966.  12-13 yrs later NAACP then sues LDF for trademark infringement for using NAACP bc concerned about people giving checks to LDF, not NAACP.  LDF defends saying that laches prevents claim.

Issue: Can NAACP sue?

Conclusion: NO – laches prevents!  Here, ∆ prejudiced bc they had spent time developing good will of NAACP + 12-13 year delay was unreasonable! 

Notes: 

What could LDF have done after 12 years?  Ask for a declaratory relief saying that LDF has right to use NAACP.  If delay by π in bringing suit, ∆ can become π and sue for decl relief. 
Why not bring suit?  Might loose; if wait, can use time to build up goodwill to strengthen laches

What if there had been settlement negotiations going on? This could show that delay is not unreasonable + could show that delay is not so prejudicial. 

What if NAACP did not raise trademark issue until 1976? Could maybe argue that delay is not unreasonable saying it did not know about claim.  BUT, CRTS HAVE SAID THAT IGNORANCE OF LAW/CLAIM DOES NOT MAKE DELAY OK!  

· LDF could also have argued estoppel saying that waiting 12 years to sue is inconsistent with its later action of bringing a suit.  

RELATIONSHIP BTWN LACHES AND STATUTE OF LIMITATIONS:

· Laches in equity crts; statute of limitations apply whether suit in law or equity!!! 

· EXCEPTION: For a cause of action for which there is no legal remedy and the only remedy available is an equitable one, laches is the only doctrine that applies.  ie. for breach of trust, there is no legal remedy – so only laches is available!

· Even if statute of limitations is available, laches may still be a very good remedy bc it is possible that laches defense will kick in before statute of limitations.  ie. butterfly ballots – laches applies within days, but statute of limitations may be years.

· Laches gives court a lot more discretion with time limits, whereas statute of limitations is very mechanical.  

G. STATUTE OF LIMITATIONS (applies in legal and equitable relief)

· Statute passed by leg that applies to class of cases that imposes outer limit on when one can sue.  Much more rigid than laches – no discretion; after SOL passes, the claim is barred

3 Issues: 

1. Accrual – when clock starts ticking?

3 Approaches (approach followed is judicially or legislatively determined):

· Date of wrongful acts

· Date of injury

· Date of actual or constructive discovery of injury

HYPO: Negligent transmission of HIV blood – statute says must sue within 3 years of injury.  In CA, date of injury = time of “appreciable harm” (when the harm couls be measured).  You can test for HIV 6 months after HIV, so that is when SOL starts to run.  Date of wrongful act = day of transmission.  When accrual starts with date of injury and dealing with a latent disease, could have a problem.  Some states like NY have tolled or delayed accrual for cause of action for latent injuries.
2. Continuing Violations (series of violations) – how do we treat claims based on injuries that continue to be inflicted over time?

2 kinds of wrongs: 1) wrong happens only once; 2) new violations all the time (continuing)
Klehr – continuing wrong

π bought grain silo from ∆ in 1974. 1991 discover silo is faulty.  1993 – π sues.  SOL = 4yrs.  

RULE: When continuing violation, possible to argue that at least some of the conduct can be within the SOL so can recover.  

Issue 1: Is the harm by ∆ a single wrong or a continuing wrong?  

Conclusion 2: SCrt says this is a continuing wrong/violation bc RICO defines wrong as the pattern of deceptive conduct, not the sale of the silo.  The fact that this case is a continuing wrong case depends on the underlying RICO claim.  

 Issue 2: What can π recover?

Conclusion: Damages based on day-by-day rule: When continuing wrong/violation, court allows π to recover only the damages caused by violation in the 4-year SOL window, counting backward from the time of filing complaint.  Here damages from 89-93. 

· If suing for injunction in a continuing wrong case, statute of limitations will not be an issue bc a new SOL starts to run every time that there is a new wrong; instead, laches will be the appropriate defense.
Sum-Up:

For non-continuing violations, no recovery for any damages if SOL ran because entire suit is barred by SOL.  Though the harm is continuing, there are no new violations.  

For continuing violations, violation must continue, harm must continue, and the harm because of new violations must occur within limitations period counting backwards from filing.

Ledbetter (harsh application of day-by-day rule in employment cases)

Empl discriminates based on gender in 1978.  Beginning in 1985, co stops discriminating, but does not give women retroactive relief (women have lower base pay).  SCrt said no recovery for wrong to π because, going backwards, no new violation within the limitations period.  This case shows problem with day-by-day rule: once you eliminate discriminatory during limitations window, you can grandfather in those problems and no damages!  

3. Tolling – what stops the clock? under what circum will crts delay the running of SOL? (once tolled, clock stops until something happens)

3 Tolling Doctrines:
1. Minor rule – Statute tolled until π is 18.  Breach of K when minor is 12.  In most jdxs, even though minor is injured and knows of injury (accrual), statute is tolled until the minor is 18 ( at age 18, the clock starts to tick again for the SOL period.  Just because SOL tolled bc of minority, ∆ might be able to use laches to prevent specific performance.  

2. Discovery rule

O’Brien
1971 girl found sick w cancer, but girl not told of cancer. Girl’s mother had taken DES during pregnancy = wrongful act.  Injury = 1971, when girl underwent surgery.  But, she did not discover cause of injury until 1976 when she read article re DES.  Girl then talked to Dr to find out if related to DES – Dr. said “it pointed to DES, but not sure.”  Girl makes mom call Dr. 1979 and Dr confirmed she took DES.  Injury in 1971, but 2 yr SOL tolled until she was 18 (tolled till 1975).  SOL starts again in 1975 – SOL would be over in 1977.  BUT, in this jdx, there is discovery rule = clock stops until you discover or reasonably should have discovered both your injury and the cause of your injury.  

Issue: When could π reasonably discover injury and cause of injury?  If cause of injury not known until 1979, cause of action timely bc SOL good till 1981, but if knew cause in 1976, cause of action not timely bc SOL good till 1978.  

Conclusion: π could have discovered cause in 1976 using reasonable diligence; Dr. saying “it pointed to DES” put her on notice.  So, SOL ran by 1978 ( her claim barred. 

Dissent: Not reas for 19 yr old who just found cancer to process fact that DES was cause.

Note:
· This is a very harsh rule!!! Deposition testimony ended up barring her claim. 

· Whether discovery rule applies depends on jdx and cause of action – more likely to have this rule in tort cases. 

· Delayed discovery of fact that you have right to sue is irrelevant.  

3. Fraudulent concealment – Tolling doctrine that tolls SOL (where no other tolling doctrine applies) for period of fraudulent concealment until π discovers or reasonably should have discovered his or her injury and the cause of the injury.

Knaysi
π had miscarriages during use of ∆’s birth control.  π read article and then finds out from Dr. she was using ∆’s birth control.  Brought suit in 1978.  Wrongful act: π gets ∆’s birth control – 1972.  Date of injury: π has abortion – 1972 (SOL would run in 1975 if no tolling).  This jdx does not have discovery rule + π not minor.  So, unless fraudulent concealment applies, her claim is barred bc SOL runs in 1975 and she brought suit in 1978.  

Issue: Fraudulent concealment?

RULE: Fraudulent concealment in this jdx requires: 1. ∆ has superior knowledge and either 1) ∆ makes affirmative misrepresentations/misstatements of fact; or 2) ∆ has to be fiduciary who conceals the facts. 

Conclusion: ∆ had superior knowledge + ∆ kept advertising to public that product was good ( this = fraudulent concealment so SOL was tolled until 1976-1977 ( not barred.  

How to determine which SOL applies?

· State law claims governed by statute (state leg can go in and reopen SOLs)

· Federal law claims – Generally, federal statutes do not provide SOL.  For federal statutes created before 1990, find the analogous state law claim and use its SOL.  For statutes passed after 1990, use 4 year SOL.  

Why need laches and statute of limitations?  After certain amount of time, it is unfair to allow π to bring suit against ∆ 

When need laches over statute of limit?  The “it’s too late” time comes before statute of limit

H. SUITS AGAINST THE GOVERNMENT

· No estoppel against govt; can’t raise estoppel to prevent govt from raising defense

· Waiver sometimes works against the govt
Sovereign immunity – cannot sue the govt for retrospective relief (i.e. damages, not injunction) unless govt consents to being sued (“waives sovereign immunity”)

· Fed govt has sov immune; States & state agencies have sov immune, except when Congress waives the state immune (“abrogates state immune”)

· Municipalities/Counties/Cities do not have sov immune, but there are other doctrines that can help in their defense
Suits against Government Officer in official capacity – same rules as sov immun.  Cannot get around sov immune by suing the head of a govt agency in his or her official capacity; suit against officer in official capacity, even if allowed by waiver of sov immune, does not make the officer personally liable for damages ( govt is liable.  

· suits in official capacity usually brought for injunction

When does govt waive sov immune?
· Fed Torts Claims Act ( under this, fed govt has waived its sov immune for non-discretionary function torts (i.e. postal worker ran over person’s foot).  But, waiver cannot be done for discretionary functions!!! 
· States can waive sov immune for certain suits
Suits against govt officers in their personal capacity (personal liability) ( does not make sense to sue for injunction
· Sov immune does not bar these personal capacity suits!  If successful in one of these suits, govt official is pers liable. 

· But, we do not want many of these suits to go forward, so other types of immune apply, such as absolute immunity, qualified immunity or no immunity

· Absolute immunity – cannot sue Pres./Judge for anything he does in personal capacity to get damages; does not matter how bad conduct is

· Qualified immunity – sometimes immune applies and sometimes it doesn’t

· No immunity – postal worker who does non-discretionary tort 

Does qualified immune apply when sue someone in personal capacity for injunction?  NO.  You would not sue indiv person for injunction ( would sue in official capacity

TEST for application of immunity in personal capacity:

1. Is the conduct a discretionary function?  If no, then no immunity applies.  If yes, 

2. What kind of immunity might apply?

· Generally, qualified immunity applies:

· Is there a violation of constitutional or statutory right?

· Is that law clearly established?

· Look at 3 ways discussed below

· But, absolute immunity could apply if 1) acts done in official capacity; and 2) actor falls within categories below

QUALIFIED IMMUNITY – applies when there is a discretionary function/decision
Harlow 

Harlow=whistleblower ( embarrassed administration.  Harlow fired.  H sued Nixon administration (F) for firing him, but investigation did not find anything big.  H sues F 8 yrs later claiming conspiracy based on Nixon tapes – sues him in personal capacity.  

Issues: 

Does sovereign immunity apply? No, bc F is not the state or govt

Absolute immunity? No, only pres himself, not cabinet members, get absolute immune 

Qualified immunity available? Possibly, bc engaged in discretionary govt business, BUT have to decide if these officers get qualified immunity or not – Harlow gave new test to decide this:

OLD TEST: 1) objectively reasonable and 2) not in bad faith

NEW TEST: Govt officials performing discretionary functions can be shielded from pers. liability for civil damages insofar as their conduct does not violate clearly established statutory or constitutional rights of which a reasonable person knew or would have known ( In new test, Crt affirmed objective standard and weakened the subjective standard.

Why get rid of subjective component? Crt wants to make it easier for ∆s/officials to win on SMJ motions – if immunity can be decided on subjective standard/motive, then a lot of suits will have to go to trial ( objective test will cut back amount of litigation. 

Issue on remand? Whether officers conduct violated clear stat/const rights.  Issue?? Dispute re motive of firing him will still have to be tried. 
· Harlow involves dispute about facts re reason of firing; Other more typical cases involve dispute about law (whether conduct violates clearly established const rights).

How do you know when there is clearly established const law? 3 ways
1. Controlling authority in the jdx

2. Consensus of cases of persuasive authority

3. Unconstitutionality that is too obvious to have been litigated  

How do you ever get clearly established law?
HYPO: Officer tied π to hitching post.  Crt needs to decide whether qualified immunity.  Crt might be tempted to not reach constitutional issue of whether conduct actually violates a law and just decide whether there was a law that was clearly established or not ( PROBLEM!!!! So, SCrt has said crts must first decide what is the constitutional right and then decide whether it was clearly established.  But, this has not been followed by crts.  

· If suing for injunction that is against official in his official capacity, qualified immun is not an issue (neither is sov immun bc only for retrospective relief).  If suing for damages in personal capacity, have to decide qualified immunity issue.    

· If π fails to show that ∆ violated clearly established law, ∆ gets qualified immunity and suit over. 

ABSOLUTE IMMUNITY – sometimes used when suing govt official in his personal capacity for discretionary decision TEST for absolute immunity: 1) only for official acts 2) done by one of the groups below:
1. PRESIDENT:

· Anything related to president’s official duties in office deserves absolute immunity. 

· But, if President ran over person’s foot while golfing, absolute immunity does not apply bc does not relate to official duties.  

· Members of the cabinet/employees of president DO NOT get abs. immunity!

Clinton v. Jones – absolute immunity does not apply to unofficial acts of President, but maybe the trial judge should delay things to fit president’s schedule (left it in the trial court’s hands).  Hasen: Better option would be to stay proceedings until after president’s term is up. 

2. JUDGES:

Stump
Mom asked crt to approve order to sterilize her daughter.  Petition also indemnified hospital and doctor who did procedure.  Daughter not given notice of order; judge does not assign docket number.  Judge allows sterilization and approves indemnity.  Child given procedure under false pretences.  2 yrs later, finds out sterilized and sues judge (could not sue others in fed crt, but maybe in state crt).  Judge says absolute immunity.  

Issue: Does judge get absolute immunity?

RULE: So long as no clear absence of jdx, judge will have absolute immunity.   

Conclusion: SCrt says YES.  Judge had general jdx to handle all sorts of cases; therefore, there is jdx or at least there is not a clear absence of jdx.  

· But, Laycock says even though SMJ over claim, no personal jdx over π daughter!  Scrt did not address.  

· Powell: Absolute immun turns on whether what the judge did was appealable order ( if there is possibility to appeal, then π has some remedy ( no need for suit against judge.  Here, Powel said no docket # ( can’t appeal ( no absolute immune ( allow suit.  Hasen said this does not solve the problem, bc there was still no personal jdx.

3. PROSECUTERS: 

· Have absolute immunity for actions related to job as prosecutor (deciding who to indict; how case is tried; presenting fraudulent evidence) 

· BUT, when prosecutor acting as investigator or administrator, only qualified immunity applies (makes up fraudulent evidence) 

4. MEMBERS OF CONGRESS (speech or debate clause)

· Immunity only for actions related to legislative functions

· BUT, no immunity for republication of information privy to legislative people (Gravel – pentagon papers case) + no immunity for bribery claims.  

Why give qualified and absolute immunity? Worried about too many lawsuits against govt – we want people to be free from litigation. 

Why distinction btwn qualified and absolute immunity?  Want to protect the most sensitive govt functions from lawsuit i.e. judges, president, members of congress  

XI. FLUID CLASS REMEDIES
Eisen
Co had monopoly on odd-lot trading ( able to make a little money off a lot of people.  Class action brought, but problematic bc so large + little bit at stake for each π.  (πs did not want to give notice to all 6 mill πs when each π only lost little bit of money.)  When not a lot at stake per π, notice requirement may economically prohibit the suit from going forward.  (Prior courts gave ways to reduce notice problem: 1) define class narrowly; 2) π can bring suit for injunction, followed by civil fines payable to govt and attn fees for π’s attns.)

Conclusion: Because of economics + because of constitutional notice requirements, ∆s will get away with some wrongs bc not economically feasible to sue. 
But, even if notice is given, lots of πs won’t participate in suit.  So, what is done with leftover money?  

Maybe FLUID CLASS REMEDY: Money gained during class action that is not collected by π will be given to people who are harmed in same way after the suit.  Gives remedy to individuals that are similarly situated to the π.  

· But, Crt in Eisen said crts cannot force ∆s to give remedy to people who are not the π bc this violates Hatheley matching requirement.  

· Not allowing crt to impose fluid class remedy ends up underdeterring ∆s who steal a little bit of money from a lot of people. 
Even though Eisen says no fluid class remedies, they are often created as part of a settlement after adjudication, giving leftover money to some other charity or cause somehow associated with plaintiffs.  

· Affirmative action remedies look like fluid class remedy, but they were held to be valid.  However, today there is a question whether even affirmative action fluid class remedies are valid.

How to reconcile affirmative action remedies with crt’s disapproval of fluid class remedy:

· Allow fluid class remedies across boards

· Affirmative action is so important that fluid class remedies are okay in that context

· Reject the fluid class remedies in affirmative action cases 

How to approach remedies problem: 

· Are there measurable damages

· Is there still harm about to happen

· What does π want ∆ to do; is it workable; can it be drafted and enforced?

· Did ∆ profit from his or her violation; advantages to getting ∆’s gain rather than π’s gain?

· From whose prospective must you evaluate the question? Look at call of question.  

· What would be better?  For π, want to maximize remedy? For ∆, want to minimize remedy? Crt wants the most justiciable remedy.  

· What are the limitations on the remedy? 

These 2 do not necessarily cancel out.





Crts can do both.
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