REMEDIES
PART I: COMPENSATORY DAMAGES
I. VALUING Compensatory Damages:
A. RIGHTFUL POSITION STANDARD: Compensatory damages are aimed at putting plaintiff in the rightful position; that is the position plaintiff would have been in but for the defendant’s wrong
1. Compensatory Damages = “substitutionary” relief for what D has lost or destroyed
B. Measuring Property Damages in a Well-Functioning Market ( market value
1. Well-functioning = many buyers and sellers

2. Market value -an objective market measure for calculating (evidentiary issue)
a) Examples:

(1) Going price for the item

(2) Value of property taken or destroyed

(3) Difference between the value of property bf damage and value after damage

(4) Difference between K price and market value of property promised but not delivered

b) Will be under-compensatory when Ps subjectively value more than market

(1) But easier to administer

(2) One way to allow subjective valuation through back door = emotional distress

3. Market value v. repair/replacement 
a) Cts usually award whichever is cheaper 

(1) NOTE: If the market is functioning well, the market value of the lost item and the cost for a reasonable replacement will be about the same.

(2) Roof hypo: market value of perfect house ( $100K; builder builds the perfect house but d/n put on roof, market value w/o roof ( $30K, costs $5K to put on roof, damages could be repair (5K) or market value (70K) ( use repair value bc cheapest way to put P in rightful position
b) Repair/replace high, but overall impact on MV is low, issues of subjectivity can surface

(1) Usually cts use market value
(a) Kent: different brand of pipe d/n change MV, but replacement costs high 
(2) EXCEPTIONS – cts may allow higher repair or replace value when:
(a) Subjective value in item that was lost or damaged, or that they intended to make repair or replacement

(i) HYPO: D cuts down tree on Ps land in order to use the lumber, the tree provided P with shade near his home, the cost to replace is $1K, but MV of land w/o tree is unchanged

(ii) Problem of awarding no damages: would not create deterrence
(b) Willfulness: D engages is will breach of K or intentional tort
c) Replacement ( must be a reasonable substitute
(1) U.S. v. 50 Acres of Land: if use substitute, need to discount by extra yrs substitute would give
4. When are damages calculated?

a) General Rule: at time P suffered the loss (at time and place of destruction/damage)
b) Exception: items that have fluctuating values over time 

(1) Crops: value at time of harvest, not time of loss or time after holding crops 

(2) Stocks: SPLIT (e.g., broker d/n buy stocks instructed to buy)   

(a) Value at the time of trial

(b) Value at time the suit is brought

(c) Highest value between the date of wrong and the discovery of the wrong
(d) E&E ( highest value between time of wrong at time of trial or time of filing suit 
C. Measuring (Economic) Damages WITHOUT a Well-Functioning Market  
1. Household goods and apparel

a) Ct usually still use MV at time of loss

b) Some cts may be more generous and allow a higher value based on replacement cost less depreciation but NOT usually for other consumer goods (e.g., cars)

2. Only market value is sentimental (few buyers and sellers) (e.g., family home movies)

a) Sometimes cts allow recovery as part of noneconomic emotional distress damages 

b) But sentimental value rarely awarded for fungible items

3. Price paid is not necessarily market value King Fisher anomaly 
a) When market not functioning properly bc can’t buy another one (& seller sold way under market price), $ paid (as estimation of MV) may not be compensatory and should measure with higher repair cost  
4. Property is special purpose (no active market), may need repair/replacement Trinity Church
D. Time and the Value of Money
1. Prejudgment and Postjudgment Interest

a) Since there is a time delay from time of injury to time of payment, the award will be under-compensatory if no interest, P will not be put in rightful position  

b) Prejudgment interest: measured from time of wrong until time of judgment
(1) Availability depends on jdx and nature of claim (may not be able to get)
(2) Traditionally, unavailable for personal injury, but some states have abandoned this rule

(3) Rate of interest varies by jdx and no set rate in fed ct

c) Postjudgment interest: for period between time of judgment and time and end of appeals

(1) Many states set by statute (so easier to get), fed sets at rate of 52-wk treasury bill 
2. Present value (see separate doc example)
a) Valuation issue w/compensation for future losses ( goal is to give you the right amt today for what you will need in the future
b) Countervailing tendencies
(1) Two main tendencies

(a) Inflation - cost of things like medical care and wages will go up over time

(b) Interest - P will have money from judgment bf she needs it and bc she can invest the money, she will need less money now

(2) Usually 2 tendencies not exactly offsetting, but usually need to calculate present value
(a) “Total Offset” Method: some cts (Jones) have said it is permissible to ignore the effects of each bc they offset/cancel each other
c) Present value calculations – need to make assumptions
(1) What costs/payments will be in the future

(a) Inflation (general)

(b) Future wage inflation 

(c) Length of time P will continue to work

(d) Industry productivity

(e) Individual Ps abilities 

(f) Medical expenses

(g) How long will Π live for?
(h) Whether it is paid at the end of the year v. beginning of the year
(2) Interest rates (invest now to yield right amount in future; assumptions by economists influential)
(a) Ct usually assume risk for safe investments (generally calculated at the US Treasury rate); 

(b) Another component to be considered is how long the money is to be tied up for.  
(i) The longer it is tied up, the better the rate one will be given, so could try to say mixed investments of long and short-term

(3) Debate on issues: experts for each side
(a) P: will say he would live long, work long, wages would inflate a great deal, and general inflation would be low (because then money worth about the same now as later so can try to recover about the same now as should be paid later – basically saying interest will not make the money increase much in value over time)
(b) D, on the other hand, would want to say that P won’t live long, won’t work long, his wages won’t inflate/increase much over time, and the general inflation rate will be high (so D can pay P less now to make it equal the amount due in the future)

3. Structured Settlements/Periodic Payments: D pays certain amt & P paid certain amt per/yr 

a) Used often in the medical malpractice

b) Involves another party (usually insurance co)

c) Benefits (but lawyers don’t like, want one large sum)
(1) Shifts risk from D to insurance company

(2) P may get higher $ if insurance co takes into consideration inflation

(3) P gets a fixed, guaranteed amount each year and it is generally tax-free (better than lump sum payment up front because P must pay taxes on the interest earned from investing that large amount).  

(4) Also good for D because D generally pays less (insurance company assumes they can use the money to make better investments to make themselves money also after paying P out)

II. Limits on Getting Damages
A. Certainty Principle: damages have to be proved with reasonable certainty (especially in K cases)

1. New business rule (in some jdx) – no K damages bc too speculative  
B. Actual cause rule – “but for” causation (e.g., toxic tort – hard to match particular P with cause) 
C. Proximate Cause/Foreseeability Issue – justified by public policy concern (crushing liability)  
1. (K only) Foreseeability - Rule of Hadley: special damages for K breach not recoverable unless can fairly and reasonably be considered as arising naturally from the breach or as being within the contemplation of the parties, at the time the K was made, as the probable result of the breach 
a) Foreseeable = damages D knew (or reasonably should have known) at the time of contracting would result from breach 
b) EXCEPTION: parties bargain around it (i.e., no consequential damages clause)

2. (Tort only) Proximate Cause/Economic Harm Rule – harm can’t be too remote
a) Proximate Cause: certain acts too “remote” or not “substantial factor” in causing Ps harm, limits damages on policy grounds (fear of crushing liability)
(1) Foreseeability not required - thin-skilled/egg-shell P rule: take P as you find him, P can recover all of his damages, even if the extent of his harm was unforeseeable

b) Economic Harm Rule: must be physical impact to person or property to recover economic harm (e.g., lost wages) (sometimes exceptions if economic harm is especially foreseeable)

(1) EXCEPTION: if the only kind of harm D can inflict is economic harm (e.g., accountant does something wrong and you have to pay a penalty)
c) At times courts must play with doctrines to get to the result it finds appropriate
(1) Pruitt – ct uses economic harm rule to “draw the line at the water’s edge”
(2) Evra: Ct applies K foreseeability doctrine to tort case based on policy reasons and allocated the loss to the party best able to prevent it – the cheapest cost avoider (sloppily uses various doctrines of substantive law to gets results he wants)
D. Avoidable Consequences Rule: P must take reasonable steps to mitigate losses (only compensated for unavoidable losses)
1. Only have to take “reasonable” steps in mitigation (make reaz resale, substitute perf)

a) E.g., Stop unnecessary work (see Rockingham County “bridge to nowhere” case)  
b) Does not require unreasonable steps (See McGinley back surgery case) 
2. Mitigation in employment: you have to take similar work, but you are not required to take different or inferior work (protects the social position of professionals) (see Parker)
a) Rationale: May put you on a career track you don’t want to be on (e.g., job at McDonald’s); Ct trying to protect those with professional training – cts have attitude about certain kinds of professions that are worthy of protection (white collar v. blue collar)

E. Offsetting Benefits: must deduct from damages any offsetting benefits, i.e., something of value/benefit that you received because of Ds wrong 

1. RATIONALE: Damages = (profit if no breach) – (offsetting benefit), must subtract offsetting benefit (e.g., resale) otherwise puts P in better position than he would have been in but for the breach. 

2. EXCEPTION: loss volume seller, do not have to subtract benefit of resale (Neri) 

3. EXCEPTION (split) - Collateral Source Rule:  If P compensated for losses by a source wholly independent of D (tortfeasor), such as insurance, D’s liability is not reduced by this amount
a) What are collateral sources? Generally insurance proceeds and govt benefits
(1) BUT: Just bc both recoveries come from the D does not necessarily mean that they are coming from the same source (see Molzof V.A. case)
(2) Application of the collateral source rule depends less upon the source of funds than upon the character of the benefits received

(3) NOTE: Some insurance Ks have a subrogation clause
b) Arguments for the rule
(1) Want to encourage insurance coverage
(2) Between an innocent plaintiff and a culpable defendant, it is better that the defendant pays    
(3) no necessity of a double recovery, because insurer’s contracts allow for subrogation

(4) militates against other factors in torts cases, like fact that jury is not told about contingency fees
(5) September 11 victim compensation fund ( uproar bc “no collateral source rule 
c) Arguments against the rule (been abolished in some jdx)
(1) possibility of double recovery, because no subrogation requirement

(2) no reason for a special exception for these kinds of offsetting benefits, if we allow others

(3) should not be used to solve contingency fee, use recovery of attorney’s fees for that

III. TORT DAMAGES 
A. Reliance damages = difference between position of P before wrong committed and after wrong

1. EXCEPTION: (modern rule) sometimes ct will allow expectancy in FRAUD cases (allowing for benefit of the bargain, esp. if fraud by fiduciary in CA) (but not always, see Smith) 
B. Damages often undercompensatory
1. Use of MV instead of subjective value

2. Inability for some to get prejudgment interest

3. Lack of recovery (in most cases) of attorney fees

C. Types of damages

1. Economic Damages ( recoverable

a) Property damages – MV or repair/replacement (+ pre/post judgment interest)

b) Delay damages
c) Past/future Wages

d) Medical expenses

2. Non-economic damages ( lots of dispute

a) Pain and suffering

b) Emotional distress
c) Dignitary harm
D. Compensating for Noneconomic
1. Some states have enacted statutes to limit amt of noneconomic

a) CA ( $250K cap if injured by health care provider

2. Most courts allow an amount to be stated 
3. Some cts may allow per diem arguments

a) How P & D will argue

(1) P argument: per diem b/c if amt is broken down and then increased ($5/day for 24 years will equal $438,000) it is easier for the jury to get a grip around the numbers
(2) D argument: argues for the big picture, that for this injury, is it right to give such an exorbitant amount of $438,000, when all their medical bills, wages, etc. have already been taken care of?
b) Arguments against allowing per diem

(1) Jury verdict be based on evidence b/4 it and per diem argument 
(2) Allows jury to calculate damages based solely on argument of counsel
(3) Unfairly assumes that pain is constant, uniform and continuous 
(4) Creates an “illusion of certainty” in disability 
(5) Jury will be too easily misled by Π’s argument 
c) Arguments in favor of per diem

(1) Sufficient safeguards exist in adversarial system to overcome objection to its use 
(2) Π’s hypothesis must be reasonable or suffer serious attack from counsel
(3) Idea pain is constant/uniform refuted by opposing counsel or experience
(4) Juries are entitled draw inferences from the evidence before them (Damages attributable to pain/suffering is a permissible inference) 
4. When counsel is suggesting or arguing damage claims, can NOT ask jury: 
a) How much would they want if they were P? 

b) How much would they pay if they were D?  

c) How much would it cost to hire someone to suffer the injuries that P has suffered
E. How do Judges Police NED?
1. Problem – Conflicting Factors

a) In serious cases, damages likely to be undercompensatory 

b) BUT, cts (and society) wouldn’t tolerate infinitely large damage awards – cts suspicious that Ps may overstate extent of NED to reap a windfall

c) Lack of established market means juries are likely to reach highly divergent decisions
2. Cts will sometimes lower the amt of damages
a) On motion from D on grounds amt of award is so high as to “shock the conscience” – this standard allows for more open-ended judicial review of verdicts

b) Procedure: use remittitur – gives P option of either taking lower amt chosen by judge or having a new trial on issue of damages

(1) Dangers of new trial

(a) Δ knows strategy and can plan accordingly

(b) Judge may issue another remittitur if amt high, but some cases accept higher 2nd award 

(c) May result in a lower damage award

(d) Only issue for new trial is damages and ( can’t play off of Δ’s bad

(2) Powerful tool for the D

(a) If D requests remittitur, then there will be settlement negotiations

(b) If P thinks that it will be granted, then may go for a reduction

c) NOTE: some jdx may use additur: gives D option of taking higher amt of damages chosen by judge or new trial on damages issue ( BUT some states and fed held it violates right to a jury trial so n/ae (so if judge thinks amt of damages too low, can order a new trial)

3. Sometimes to achieve level of uniformity, judges will compare verdicts in similar cases and make adjustments to outlier verdicts (see Levka – strip search) 
4. Cts traditionally limit Ps ability to recover damages for economic distress that is unaccompanied by any physical injury 

a) Some jdx relaxed req of “physical impact” to one req Ps to be in the “zone of danger”
b) Some jdx can recover for witnessing injury to another (but usually severe distress and relative of victim)
c) Some jdx allow absent physical harm if particularly foreseeable (human remains)
F. Wrongful Death
1. Ultimate mismatch between rightful position standard and application of damages rules

a) No amt of money that most of us would ever exchange for our own lives, therefore, any amt is going to be undercompensatory (esp bc person is dead)

b) Damages are statutorily limited be less generous than the typical tort measures available to Ps in cases of injury but not death  
2. Usually limited by STATUTE:

a) Defines type of damages (pecuniary v. non-pecuniary)
b) Some states put caps on the amounts
c) Limit who can recover (e.g., unmarried co-habitants & children) 

d) CA (  can only recover for “pecuniary loss”

(1) Hospital, medical and funeral expenses

(2) Monetary value of services that would have provided (salary, HH, chores, homemaking, education,) 

(3) Monetary equivalent of “comfort, society, and protection” (companionship) but can’t get damages for pain or anguish suffered by person right bf death 
e) In some jdx, may recover emotional distress damages (non-pecuniary) 
(1) Might be brought as a “loss of consortium” claim if separate statute (i.e., loss of love, affection, care, attentions, companionship, comfort, etc.), but usually limited to spouses
G. Dignitary and Constitutional Harms
1. Dignitary harm awards damages for an affront to the person, such as offensive battery  
2. Lack of market to determine measure of harm

a) Therefore measure harm by comparison to other cases 

3. Three potential parts of dignitary harm:

a) Damage to reputation  
b) Emotional distress: more emotional distress you can prove = more damages (proof such as regularly seeing a therapist, job loss, marriage break-up) (Levka: strip search)    

c) Instrumental arguments for dignitary harms beyond compensation:
(1) Avoids self-help – get people to obey the law and not let things get out of hand
(2) Serves deterrent/punitive function (some people argue that dignitary harm cases are really about punitive damages – spit in the face)

4. If no emotional distress, only nominal damages

a) Carey: SC held that proof of a constitutional violation entitled student (suspended w/o hearing) to nominal damages, but could not recover additional damages unless he could prove them (e.g., proof that he suffered emotional distress). Ct rejected “presumed” damages) 
b) Value of nominal damages
(1) Might provide a hook for punitive damages

(2) Get attorneys’ fees (but not always)

(3) Value of the declaration itself – D adjudicated as a wrongdoer
H. Defamation = “act of harming reputation of another by making a false statement to a TP”

1. CL = presumed damages: Ps could recover damages even if c/n prove with reasonable certainty suffered such damages (Avoids administrative and evidentiary problems (put how is this different from other areas?)
2. SC places first Amendment limits on tort: Threat of liability could inhibit protected speech
IV. CONTRACT DAMAGES: 

A. Expectancy is the usual rule: Difference between what was promised and what was received 
1. Limitations: certainty, actual cause
2. Lost volume seller should get expectancy damages Neri 
3. Expectancy damages even if K looks too good to be true Chatlos 
4. 3 EXCEPTIONS to usual rule of expectancy in K, instead reliance (cost incurred in reliance on K)
a) Public Policy Concerns: Doctorss – belief that expectancy would over-deter doctors 
b) Underlying K may be uneforceable (e.g., lack of consideration, lack of writing for SOF)

(1) No expectancy when reliance used as substitute for consideration Ricketts 
c) Problems w/certainty – damages too difficult to prove (e.g., new business)
B. Consequential Damages = everything that happens to the P as a consequence of the initial loss
1. Limitations: certainty, actual cause, foreseeability (see Hadley)
2. Meinrath Exception: if the wrong is the failure to pay money, no consequential damages (even if foreseeable) except for interest on that money at the prevailing legal rate  

a) Exceptions to Meinrath Exception: 
(1) Insurance company denies claim in bad faith and fails to pay (but not if denial a reasonable, but erroneous rejection)

(2) SPLIT: obligation to loan money  
3. Consequential damages are provided for under UCC (Article 2 covers sale of goods) (sellers get incidental, buyers get consequential and incidental)
4. K limitations of consequential damages
a) Consequential damages excluded by K: usually excluded so rarely get (e.g., FedEx)
(1) EXCEPTIONS
(a) If limitation or exclusion is unconscionable (UCC approach)
(i) Tunkl rule in CA: safety, shelter, health  
(ii) Personal injury caused by consumer good ( per se unconscionable 
(b) SPLIT: Where exclusive or limited remedy fails of its essential purpose (but see Kearney where consequential exculpatory stays in)
b) Liquidated Damages Clause: stipulate to set amount (or some formula) for computing damages if based on good faith attempt to set amt 

(1) EXCEPTION: Courts don’t allow them if they are penalties (“unreaz large”)
(2) Restatement two-part test (note tension between 2 parts)- Must show:
(a) Stated damages bear a reasonable relationship to actual or anticipated loss; and
(i) Exception: if D “bad” actor may uphold even if looks like penalty (Ashcroft lawyer case) 

(b) Actual damages are difficult to prove
V. TORT v. CONTRACT DAMAGES 

A. In K can probably get expectancy, but tort only reliance

B. Still may choose tort bc

1. Might allow for punitive which generally aren’t allowed in K

2. Might make it easier to recover for consequential damages even if not foreseeable by breaching party at time of contracting/misrepresentation 
3. K may prove problematic (e.g., not a valid K bc K not in writing)

4. Might be subject to longer statute of limitations (though in practice other way around)
5. Can get emotional distress
PART 2:  PRELIMINARY RELIEF
VI. Preliminary Injunctions  
A. Temporary Restraining Orders
1. Move in court for a temporary restraining order (TRO) pursuant to FCRP 65 if in fed ct
2. TRO is fastest way to get relief – you could approach a judge even in middle of the night for a TRO
3. If you seek a TRO under FRCP 65 (and under the Constitution; see Princess Anne), you will either:

a) Have to give notice to D (can be informal, written or oral); 
(1) NOTE: nothing in fed rule that says how much notice must be given, but if you don’t give “adequate” notice, judge will be upset (want to have credibility bf the judge)
(2) Note: if you go for a preliminary injunction, notice will be required, though the statute does not define the difference btwn a preliminary injunction and a TRO

(3) Princess Anne: failure to give notice TRO hearing violates due process rights (unless good reason)
b) OR provide a compelling reason why you couldn’t/didn’t give notice
(1) Must clearly appear from specific facts shown by affidavit or by verified complaint that immediate & irreparable injury will result bf adverse party can be heard in opposition; 

(2) Attorney must certify to court in writing the efforts, if any, which have been made to give the notice and the reasons supporting the claim that notice should not be required

(a) Can’t find the person

(b) Would suffer harm if you gave notice

c) Duration:
(1) Without notice: under Rule 65, can last 10 days, with a single 10 day extension 
(2) TRO with notice: (issue not clear) rules do not provide how long TRO may last
(a) Sampson (SC): after 10 days, morphs into preliminary injunction  

(b) BUT, Granny Goose (SC): after 10 days is a nullity (dissolves/expired order) 
(c) Most appellate cts now appear to follow Sampson and treat a TRO after 10 days as a preliminary injunction, but not settled

(i) Sometimes ct will grant TRO and preliminary injunction from beginning, so no issue 
(ii) NOTE: if D has notice TRO is being extended, he has opportunity to move to dissolve TRO

(d) Why does Sampson/Granny Goose Question Matter?
(i) A person cannot be held in contempt of an expired order.

(ii) TROs are not appealable, but preliminary injunctions are
(iii) Safe strategy: Move in TC for dissolution of TRO, and appeal that order if denied
B. Preliminary Injunctions (note: standard of review is abuse of discretion)
1. Notice: FRCP 65 provides that ct c/n issue preliminary injunction w/o notice to adverse party 

2. Standard 4-part test for preliminary injunctive relief: need to prove
a) Ps likelihood of success on the merits (includes propensity: realistic threat that the D will engage in the prohibited conduct)
b) Possibility of Irreparable Injury to P if preliminary relief is not granted (i.e., damages not as complete, practical, and efficient) (see LA Coliseum)
(1) Is there going to be irreparable injury between the time for the request for the injunction and the time of final judgment that couldn’t be fixed with damages
(2) Much harder to show than for permanent, the ct is going to be tougher   
c) Balance of the hardship favors P:  
(1) Greater harm to P if injunction erroneously denied or greater harm to D if injunction erroneously granted?

d) The cts also consider the public interest, in appropriate cases (see Lakeshore Hills pet bear)
3. NOTE: on balancing likelihood of success and risk of error/irreparable injury, cts have different standards (TC has a lot of discretion, even more than permanent injunction)
a) Some have suggested - Can make up in one factor what you lack in the other

b) Some cts say have to show a significant amount of EACH factor  
c) Others balance totality of circumstances

d) See Posner economic analysis: preliminary injunction only if [Probability of P success X harm to P if erroneously denied] GREATER than [Probability of D success X harm to D if erroneously granted] (but hard to come up with numbers) 
4. Duration: may remain in effect pending a final judgment

5. Appealability: order appealable unlike TRO

C. Injunction Bonds
1. Injunction Bond: Issued along with a preliminary injunction, as a condition of the ct granting the injunction, the ct requires P to post a bond

a) If ct determines at final judgment that injunctive relief not warranted, some (or all) goes to D for damages that accrue during period btwn granting of prelim injunction and final judgment  
b) PURPOSE: mitigating against the risk of error to D, shifts some of the risk to P 

c) Makes it less likely that P will seek preliminary injunction    

2. Amount of bond:

a) Ct shall issue a bond in such an amount that the court deems “proper” (FRCP 65(c))

(1) Many cts say can’t have amount of $0 bc that means no bond, but some cts may waive the bond (esp. if public interest is served by no bond) 

b) P pays bonding co. initial premium which will NOT be refunded later regardless of who wins
3. Liability is limited to amount of bond
a) D/n necessarily get full amt of bond, still need to prove damages w/reasonable certainty
b) EXCEPTION: malicious prosecution, i.e., by showing that the injunction was obtained maliciously and without probable cause

c) Damages usually delay damages (e.g., lost profits during time biz closed, etc.)  

4. GOOD FAITH is not a defense to payment on a bond  

a) Coyne-Delany v. Capital Development: looked like P had a good chance of winning, but law changed by final judgment, so different decision at end
VII. Other Preliminary Relief
A. STAYS
1. Definition: order by an appellate court suspending implementation of a lower court order or judgment (can be stay of preliminary OR permanent relief)
a) Appeal standard: high abuse of discretion standard to overturn district court
2. Stay bond in CA – must post bond at 2.5 times amt of judgment 
a) Bond co. charges interest you don’t get back
b) If don’t post bond, P can start collecting the money bf the appeal is over

3. SC Standard - Rostker v. Goldberg (similar to prelim injunction in terms of risk of error issues)
a) Reasonable probability that four Justices will vote to grant cert

b) Fair prospect ct will conclude that decision below was erroneous (like likelihood of success) 

c) Irreparable harm is likely to result from the denial of a stay (irreparable harm)

d) Balance of the equities, look at harm to both parties as well as the interests of the public at large. (balance of hardships, public interest)

4. Application to Bush v. Gore
B. Preserving Assets Before Judgment
1. Overview: Under applicable state laws, D may not hide assets or transfer them in an attempt to defraud creditors or prevent enforcement of a valid judgment

2. Freeze Orders (prevents D from dissipating assets pending judgment)
a) Definition: A freeze order is a kind of preliminary injunction that prevents D from transferring specific assets pending judgment

(1) Need to point to specific assets that D is planning on dissipating bf trial

(2) If D has many assets suggests that freeze order would be unnecessary
b) Same Requirements as Preliminary Injunction  
(1) Likelihood of success on the merits in the underlying suit

(2) Irreparable harm that would come from denial of the order

(3) Ct must balance the harm to P if ct errs in failing to grant the freeze order against the harm to D if ct errs in granting freeze order (e.g., can’t run biz w/o money in acct)

(4) Ct may require P to post a bond to cover costs associated with an erroneously granted freeze order

3. Attachments (puts Ds money in Ps hands bf final judgment on merits)
a) Definition: An attachment generally refers to a levy or garnishment bf judgment
b) States differ on standard for obtaining an attachment

(1) New York (Citisource Case): must show D has

(a) Intent to defraud creditors or frustrate enforcement of judgment that might be rendered in Ps favor, AND

(b) Assigned, disposed of, encumbered or secreted property, or removed it from the state or is about to do these acts 

(2) Most states: just show preliminary injunction req and post bond
(3) NY advantages: less burden on ct, not always in Ps interest to get attachment & pay bond

c) Attachment bonds: protect against risk that P will spend the money
(1) Not likely to be waived (compared to injunction bond)  
(2) Ps liability probably won’t be limited to amount of bond 
(3) Some states have strict liability if the attachment was erroneously granted.
(4) Even if P wins, can’t get premium back spent on attachment bond (e.g., 10%) 
4. Receiverships
a) Definition: is a kind of preliminary injunction that allows a neutral third party to run an ongoing business, or take steps to wind it down, during a dispute involving the business to prevent fraud or mismanagement
(1) More flexible than a preliminary injunction for running an ongoing biz

(2) The role of the receiver depends on the facts of the case, receiver appointed by the judge, receiver paid out of the proceeds of the biz
b) Requirements (very difficult to get) (see Erickson case)
(1) P has clear right to the property or some lien on it or a right to resort to some kind of special fund for satisfaction of the claim

(a) Creditor doesn’t qualify bc no property right over specific assets

(2) There is proof of fraud, or mismanagement 
PART 3:  INJUNCTIONS
VIII. Overview  
A. Injunction = a court order, enforceable by sanctions for contempt of court, directing a defendant to do or refrain from doing something
B. Injunctions as a Coercive Remedy
1. Contempt power: coercive, compensatory, and punitive
2. Other coercive remedies
a) Writs of mandamus, prohibition, habeas corpus

(1) Mandamus – an order to a public or corporate official, directing him to perform a ministerial duty

(2) Prohibition – order to an inferior CT or quasi-judicial agency to prevent it from exceeding its jurisdiction or abusing its authority 

(3) Habeas corpus – order to a person holding another in custody, directing him to bring the prisoner to CT and justify the prisoner’s further detention

b) Cross-reference in your notes: Declaratory judgments may be implicitly coercive

c) Note that damages are usually not coercive; you are not thrown in jail if you don’t pay judgment

C. Rightful position: Injunctions aimed at the future to assure the rightful position

D. Damages v. Injunction 

1. Past v. future

a) Damages about past harm

b) Injunctions about future harm (preventative) or future bad effects of past harm (reparative)
2. Substitutionary v. Specific relief

a) Damages = substitutionary bc money substitutes for the thing that P has lost

b) Injunction = specific relief bc give P the very thing he or she lost (or stands to lose)  
3. Advantages to injunction when choice of both: 
a) Damages might be too hard to measure (or personal value higher than MV)
b) P bears the risk of the court’s errors in valuing damages

c) D may be difficult to find, poor or judgment-proof

d) Better to prevent harm, rather than allow the harm and then seek and after-the-fact remedy
4. No double recovery, but injunction + damages to compensate for delay permissible 
a) Delay damages: the equivalent of damages for the temporary loss of use; sometimes only injunction + delay puts P in rightful position (See Forster v. Boss)
E. Injunction Requirements

1. P must prove

a) Propensity: D is likely to engage in the conduct that P seeks to enjoin  
b) Irreparable harm: a “legal” remedy, such as damages, are not as complete, practical and efficacious as an injunction
2. Ct may still not grant where other strong policy reasons exist for denying the injunction 
a) Hardship on D 

b) Burden on ct

c) Constitutional rights (Free speech, Right to jury trial)
d) Personal service contracts
3. BUT recent eBay SC case has created new confusion, so should probably apply 4 part test if federal case involving permanent injunction
a) Plaintiff has suffered irreparable injury;

b) Damages are inadequate (difference between 1 and 2?);

c) Balance hardships; and

d) Public interest not disserved by granting of injunction (additional hurdle for P that was never there bc new burden)

IX. Injunction Requirements
A. Injunction Requirements: Propensity
1. RULE: must demonstrate realistic threat from D of future harm (or future injury from past harm)  
2. Ripeness problem: there is insufficient evidence that D will engage in the prohibited conduct to justify issuing an injunction (has not happened yet) (see Humble Oil v. Huang)
a) Note: even if no injunction, threat of injunction could work to Ps advantage because if later D commits act, judge going to be unsympathetic to D when P later sues for damages (and possibly punitive damages) 

3. Mootness problem: under W.T. Grant Standard a mere possibility of future violation is not enough, must be some cognizable danger (Not very helpful in understanding standard) 
a) Claims arise when D has engaged in certain injurious conduct in the past but has since ceased and stated that he won’t engage in the conduct anymore

(1) E.g., person engaged in bad conduct terminated from company

b) Credibility determination as to whether D is likely to engage in the prohibited conduct again

c) W.T. Grant: 3 factors for determining if some cognizable danger (mostly credibility issue):
(1) the bona fides of the expressed intent to comply (credibility determination, when D has said he has stopped and won’t do it again, does judge believe him)

(2) the effectiveness of the discontinuance - steps taken to disable self to prevent future harms (do s/t to show it will be hard for D to engage in the conduct, did he do s/t so it will be harder to engage in conduct again, get rid of his chain saw…)

(3) in some cases the character of the past violations 

(a) Conscious wrongdoer more likely to engage in conduct again

4. Ct may hide behind propensity when it is really a policy issue   
a) Nicholson: halfway house w/societal value (wasn’t really nuisance under substantive law) 
(1) Note: cases where ct issued injunction where there was also depreciation in land values, but seems like no societal value
(a) Brainard: proposed use was town dump  ( injunction ok

(b) Torrant: embalming facility ( injunction ok

b) If no evidence of future likelihood of crime in nuisance case D can argue no propensity  
(1) BUT P would argue evidence of crime in other areas where halfway house went up
(2) D Counter: different area and population; or different type of parolees ( this goes to issue of scope, not ALL types of parolees likely to commit crimes, argue only injunction for burglary parolees
5. NOTE: scope needs to be tied to extent of propensity
6. Why do we have the propensity requirement?
a) Injury to D’s Reputation 
b) Administrative burden on cts if injunctions easily obtained  

c) Lose power to coerce - Lose their effectiveness if always injunctions (the fear of mistakenly being held in contempt by the courts might chill people from exercising their legitimate rights)

d) P may gains some tactical advantage in disputes with others

B. Injunction Requirements: Irreparable Injury (easy to prove, but still must prove)
1. RULE: damages at law are not as complete, practical and efficacious as an injunction 

a) Loss is something unique, not easily replaceable
(1) Sale of land Ks: CL allowed specific performance bc of the idea that each parcel of land is unique

(2) Under UCC – the more difficult it is to find a substitute product, the more it is true that the K is one that involves a unique good where specific performance is available as a remedy

(3) Pardee - Damages are not as good for the cutting down of timber (trees), bc timber is special/unique and hard to replace 
b) Damages may be undercompensatory and may not capture all the value 
c) D will not be able to pay damages (insolvent or hidden assets)
(1) NOTE: Willing ct says discrimination against the “poor” if what you are saying you can get injunctions against poor people but not rich people bc they can pay
(2) BUT most cts would say irreparable injury if D d/n have money to pay damages  
d) Injuries are hard to quantify and therefore hard to calculate
e) Asking for specific performance, action itself is good evidence rule met 
(1) Bc if non-breaching party trying to force breaching party to continue K relationship, it is bc damages not as good as injunctive relief – in most cases, would not want to work with breaching party (usually lots of acrimony), so implies there must be s/t particularly valuable about that party’s performance
(2) Thompson v. Commonwealth:(D argues for replacement of voting machine) slight burden enough to show irreparable injury in cases asking for specific performance  
f) Multiple suits for nominal damages not as good (e.g., trespass)

g) A damage award intrinsically is not as good as an injunction even when the party seeking the injunction has no special reason to seek it other than as a vindication of his rights

(1) If we could just take something we like whenever we wanted and then just pay for it later, we would be walking around defensively, would be an affront to our current notions about property rights and the ability to exclude outsiders from protected areas

h) NOTE: Ct may hide behind the irreparable injury rule (even when damages not as good) for policy reasons (See Van Wagner – held no irreparable injury)
2. Replevin: specific relief, but legal remedy, so do not need proof of irreparable injury  
a) Replevin =  Legal remedy for the return of personal property
(1) Brook: D borrowed money and secured with personal property, P wants the property back, the D wants to just pay the value of the property, ct says P has choice to sue for replevin or damages

b) Disadvantage ( no contempt power
(1) May be able to argue that replevin not adequate legal remedy if property is s/t small and could be hidden, otherwise, easier to argue that replevin just as good as an injunction
c) Note: since legal remedy, right to jury trial (not the case with equitable remedies)
3. Economic analysis of damages v. injunctions (used by many judges)
a) Terminology
(1) Efficiency: The rule that maximizes overall social wealth, regardless of its distribution (making the pie as big as possible, not how we slice the pie)

(2) Transaction costs: costs of bargaining, including costs of obtaining info and acting strategically

(3) Coase theorem: In the absence of transaction costs, the parties will bargain to an efficient result regardless of the underlying legal rule (“perfect” world – no tranx costs)

b) Should courts prefer damages or injunctions? The economists’ answer  
(1) Calabresi and Melamed theory: use injunctions when tranx costs low (and damages when costs are high) 
(a) Bc parties will bargain to efficient result, and avoid errors in cts computing damages.

(b) In perfect world, no tranx costs, so doesn’t matter what the rule is, because will get to the same result (e.g., if rule is injunction, will bargain to get to higher total wealth)

(2) Even if P has an injunction, parties can bargain around, economists assume that parties will bargain to an efficient result as long as transaction costs are low enough

c) Critiques of Economic Analysis (but some judges, e.g., Posner, will still follow)
(1) Transaction costs are usually high, so injunction will not lead to efficient result (high bargaining costs bc of bilateral monopoly problem, don’t bargain around injunction in reality)
(2) Denying injunction when high tranx costs unfair from a corrective justice perspective
(3) Rationality problems: can’t expect people to act as rational economic actors
C. Injunction Requirements: Other Policy Concerns
1. Undue Hardship on D:  
a) Not available in every case: cts have broad discretion whether to grant so can take policy concerns into acct, but fact that it is burdensome alone, d/n mean ct will deny the injunction

b) Hardship to defendant must be much greater than benefit of injunction to P: may deny on grounds of preventing hardship to D where disproportionate harm compared to Ps gain 

(1) Van Wagner (billboard) ct hides behind irreparable injury, but really policy issue of hardship on D so much greater than benefit to P
c) Willful Misconduct EXCEPTION: may still grant even if hardship Ariola (encroachment) 
(1) Does intentional breach of K fall under Ariola holding limiting Ds hardship argument

(a) Under Ariola would argue that Ds conduct was bad, so injunction should be granted

(b) BUT, could make an argument that when someone breaches K, that’s not a wrong way tort is wrong (some would say that’s not bad conduct, that’s just biz, in fact, in may be more efficient)

(2) Public Interest Exception: some cts may deny injunction even if “willful misconduct” where public interest is an issue and hardship REALLY BAD (Boomer cement plant)
d) Cts ordinarily did not simply balance the hardship to P and the hardship to D, but new confusion created by the recent eBay SC case (auction system patent infringement)
(1) eBay: 4 part test (w/balancing factor) usually applied to preliminary injunctions 
(a) Irreparable injury
(b) Damages are inadequate (difference between 1 and 2?);

(c) Balance hardships; and

(d) Public interest not disserved by granting of injunction (new burden on P) 
(2) In fed ct ( should probably use the 4-part test  

2. Burden on ct
a) Ct may deny injunction bc burden on ct too high to police specific performance order
(1) Co-operative Insurance Society: D Company managing Safeway store has lease but wants to shut store down bc not profitable; highest ct reverses order for specific performance (keep managing the store) bc burden on ct would be too high bc would have to police management of ongoing biz  
b) Public/Social Interest Exception: may grant injunction even if hardship on ct to supervise    
(1) Certainly, supervising school district desegregation plan more burdensome than supervising order to keep Safeway store open, but PUBLIC INTEREST so much greater

(2) Also, look for cases having to do with hospitals, prisons, etc.  

3. Constitutional rights – first amendment, D right to a jury trial
a) Willing: no injunction when first amendment concerns (so P left w/o remedy bc D had no $)
(1) D outside law firm with a sign saying that firm sold her out; law firm wants injunction to shut her up bc hurting biz (esp since would probably never be able to collect damages bc D has no money)  
(2) 1st Amend: hard to get ct order her not to speak (especially bf it is spoken), could chill speech 
(3) Ct also gives following reasons but really concern is 1st amend
(a) Right to jury trial ( favors damages bc determined by juries 
(b) Multiplicity of law suits – will have to keep going back to ct every time she does it

(c) Damages are adequate – weakest argument bc D has no money 

b) Exception in some jds: if D proved libelous, then P can get an injunction

(1) NOTE: Damages in a defamation case, even “presumed damages” for loss of reputation are rarely going to be as good for a D as an injunction bc there is no way to know how many potential customers were scared away or how many otherwise would have hired Ps

4. Personal service contracts: prohibition against specific performance of personal service Ks
a) ABC: c/n order specific perf of personal service K even if order is to not work for someone else

b) In order to apply rule, ct has to determine if primarily for provision of personal services? ( the more it looks like it matters who the person is that is being ordered to do s/t, the less likely it is that the court is going to grant an injunction

X. SCOPE of Injunction
A. Scope should be tied to extent of propensity to tie to rightful position (see Marshall employment)
B. Two approaches
1. Winston – rightful position standard
2. Bailey –equity’s “roving commission to do good” (free-wheeling equitable discretion), ct going to do what it thinks is fair (the cost of the history of equity)
a) Some cts today probably view their equity power more broadly than simply a power to ensure that P stays in rightful position

C. Prophylactic measure:  if it looks like injunction goes a bit further than the rightful position, argue prophylactic measure to protect the rightful position
1. May be hard to tell difference btwn an injunction aimed at rightful position (but providing a bit of extra protection for P – the prophylactic injunction) and a broader injunction dressed up to look like a prophylactic injunction

D. Bottom Line issue in the debate between approaches ( where should the risk of error be? 

1. Overremediation? (liberals) 

2. Or underremediation? (conservative – rightful position)

E. Note: as matter of constitutional law, SC signaled structural injunctions must be rightful position standard

XI. Types of Injunctions
A. Preventative v. Reparative (cts don’t use labels “preventative” and “reparative” to describe)
1. Preventative Injunctions = prevents future harm (don’t remove tree)

a) An injunction to prevent wrongdoer from committing the wrong
b) Pardee injunction to prevent D from cutting down any more trees 
2. Reparative Injunction = stops the future bad effects of past harm
a) An injunction to repair a wrong that has occurred in the past  

b) Propensity not a problem in reparative injunction cases bc act has already happened, only trying to prevent future bad effects of the act (see Bell v. Southwell election)

B. Prohibitory v. Mandatory injunctions

1. Prohibitory prevents defendant from doing something

2. Mandatory requires defendant to do something

3. Some older authority (rejected in Bell v. Southwell) for prohibitory injunctions only (note that drafting can sometimes get around issue - D shall do nothing but X tomorrow)
C. Structural Injunctions: 
1. Series of preventive and/or reparative injunctions in public interest litigation aimed at restructuring institution systematically violating the law or whose very structure is unlawful 
a) e.g., prison, school desegregation, mental hospital, antitrust, police civil rights
2. Constitutional law based on current SC ( clearly rightful position standard (best argument is prophylactic measure aimed at rightful position, canNOT argue for Bailey approach)  
a) Still some room to disagree, must use the rhetoric of the rightful position

b) Write a broad remedy in the language of the “rightful position,” defending broader remedies as “prophylactic measures” aimed at the rightful position

3. Desegregation Cases

a) Preliminary point:
(1) De jure segregation: caused by state authorities (official govt action 
(2) De facto segregation is segregation from all other causes 
b) Earlier Cases

(1) Swann (more liberal) (1971) - considered leading case of free-wheeling equitable discretion bc remedy not tightly tied to the rightful position standard
(2) Milliken I (more conservative) (1974): marked the beginning of the change in SCs attitude toward structural injunction remedies

c) More Recent case - Jenkins III: SC holds that rightful position standard must be followed (strong conservative message – when in doubt under-remediate)
4. Other types of structural injunction cases
a) Prison context
(1) Hutto: SC viewed limit on time in isolation as prophylactic to guard rightful position

(2) Lewis: SC makes clear that cts should target remedies toward rightful position
(3) Prison Litigation Reform Act (PLRA) enacted to limit prison-related litigation
(a) Narrow rightful position standard to be applied to prison condition litigation

(b) Changes rules for modification of injunctions (See “modifying injunctions”)

b) US v. Virginia: SC affirms rightful position standard  
5. Consent decrees: settlement agreement between parties that ends litigation, requires D to engage in future conduct, but also enforceable by the court through the contempt power, and decree is embodied in an injunction issued by the court
a) Consent decrees can go beyond rightful position, but not under the PLRA 
XII. Modifying Injunctions
A. Swift standard: Clear showing of grievous wrong (very tough to get modification)

B. Rufo standard (pre-PLRA double bunking prison case): easier for parities to modify decree or injunction, including when a party wishes to reopen a case that had gone to final judgment
1. Step 1: Is modification permitted? (5 possible grounds)  
a) Changed factual conditions make compliance substantially more onerous.
b) Decree “proves unworkable because of unforeseen (actual knowledge) obstacles.
c) Enforcement of decree w/o modification “would be detrimental to the public interest.” 
d) Law has changed to make legal what the decree was designed to prevent.
(1) EXCEPTION: party relies upon events actually anticipated at time of decree 
e) Parties had based agreement on a misunderstanding of governing law 
(1) EXCEPTION: only applicable to consent decree

2. Step 2: What should the modification look like? suitably tailored to changed circumstance
a) Cannot violate the Constitution, but don’t impose constitutional floor unless that’s part of the parties’ agreement (minimum that constitution requires) (pre-PLRA) 

(1) After PLRA, now you have to give constitutional floor when modifying in prison case (and ct can reopen any decree/injunction that goes beyond constitutional minimum req)
b) Defer to public authorities (if they are involved, public entity) regarding how to remedy the problem (controversial bc deferring to one of the parties in the litigation)
C. Frew v. Hawkins (2004) SC recently reaffirmed of Rufo “Flexible” Standard (defer to public authority as means of modifying)
1. When state Ds involved, “principles of federalism require that state officials with front-line responsibility for administering the program be given latitude and substantial discretion.”
XIII. The Rights of Third Parties under injunctions
A. Summary:

1. Under Hills and Milliken, TP may be burdened, even substantially, short of “restructuring.”  

2. But as to direct court orders to TPs, burden can be no more than minor and ancillary (except in some jdx law enforcement bc duty to enforce law)
B. To what extent can court burden third parties?

1. Hills: SC held that TPs could be substantially burdened in the pursuit of federal remedies 
a) Remedy consisted of vouchers used to pay for housing in the suburbs

b) NOTE: order did not violate Milliken I: best way to distinguish ( burden went too far in Milliken, here, it doesn’t restructure the suburbs like it would have in Milliken  
2. Unclear whether Hills good law following Jenkins - tension now over how far TPs can be burdened w/o running afoul of Jenkins  
a) Jenkins majority held remedy aimed at “desegregative attractiveness” placed too high a burden on suburban school districts, which would lose students (seems less burdensome than Hills bc suburbs didn’t have to do anything)
b) Dissenters: accused majority of silently overruling Hills
C. To what extent can the court order third parties do something?
1. Direct orders to innocent TP must be “minor and ancillary”
a) General Building Contractors: filing of quarterly reports by non-wrongdoing TP might be too excessive

2. Possible EXCEPTION: ct can order law enforcement to enforce order In re Boung Jae Jung v. Brown
a) NOTE: Some JDX take position that the police could not be ordered to provide assistance to the court absent some adjudication of wrongdoing
D. Comparing Direct Orders and Indirect Burdens

1. HUGE GAP btwn how much TP can be burdened by an order but when it comes to direct orders, it has to be really small, can’t directly order innocent third party to do much of anything
a) E.g., The suburbs of Chicago in Hills is more burdened than TP ordered to file quarterly reports in General Building Contractors
b) E.g., Student who wants to remain at a nearby school would find it much less burdensome to fill out occasional paperwork than to attend a different school under a busing plan
PART 4:  RESTITUTION 
XIV. Restitution and the Unjust Enrichment Principle 
A. Restitution is attractive to plaintiffs in three circumstances:
1. There is no other cause of action.

2. Defendant’s gain exceeds plaintiff’s loss

3. P can get preference in bankruptcy by seeking restitution of specific property that used to be his
B. Why Allow Recovery of Defendant’s Gains
1. May put P back in rightful position (e.g., mistaken payments and improvements)

2. If gives more than rightful position: Punishment & Deterrence (reason why greater extent of “conscious wrongdoing” by D, ct measures gains in way more generous to P) 
C. Must have substantive base of restitution ( D has been unjustly enrichment
1. Unjust ( so do not have to compensate a Good Samaritan (even if consequential damage)
2. Enrichment ( D has gains (so not enrichment if car accident)

D. “Entitlement to Restitution” - Five categories of unjust enrichment (substantive bases) – 
1. Benefits conferred by mistake (e.g., Dean Aprill’s check) ( “Quasi-K”
a) Not every mistake entitles you to restitution, cts will look at
b) Ct may look at whether P bears or assumes risk of mistake (e.g., conscious disregard/ignorance v. carelessness)
c) Issue may turn upon relative culpability of the parties

(1) E.g., Gardener mistakenly mows Ds lawn instead of neighbor’s lawn, If D knew gardener was making the mistake and stood by w/o letting him know of the mistake may have to pay value of mowing services; if D did not know, ct is more likely to say that the gardener is out of luck

d) Biggest question is mistaken improvement context: problems of valuation and liquidity (d/n always allow for restitution) (e.g., mistakenly builds barn on Ps property)
(1) Valuation is a problem bc there may be a gap btw objective and subjective valuation
(2) Illiquidity: even if value can be stipulated, its relative illiquidity means that restitution award may require payment of money owner d/n have or would not have chosen to spend 

(3) Bc of these problems, cts may fashion remedies to assure fairness
(a) E.g., Ct could delay Bill’s compensation for barn by req payment only when Mary sells the house 
2. Benefits Conferred on Transferor with Defective Consent or Authority (“Quasi K” or rescission)
a) Fraud - Niece tells Uncle he is signing a promissory note guaranteeing a loan to Niece to pay for schooling expenses, but Uncle is in fact signing away his fee interest in Whiteacre

(1) Ct will rescind tranx upon discovery of fraud, returning Whiteacre, if already sold, Uncle will be able to use restitution to get proceeds from the sale from Niece  
b) Innocent Material Misrepresentations (some cts) - If Niece honestly believes Uncle’s loan guarantee “isn’t binding” on Uncle, K might be rescinded for innocent, though material, misstatement of fact
c) Duress - Niece tells Uncle he must sign over his property or she will break his legs

d) Undue Influence - Niece takes care of Uncle and uses undue influence to get him to sign over property 
(1) Rst definition ( “excessive and unfair persuasion” btw parties in a “confidential relation”

e) Incapacity - Niece secures Uncle’s signature transferring Whiteacre to her at a time when Uncle is mentally incompetent, unless he regains legal capacity bf transfer and ratified the tranx, ct will rescind tranx

(1) Minors can also rescind K, but may have to pay restitution (e.g., pays $5K for car worth $4K, crashes car & rescinds K bc minor, seller has to give back $5K, but ct can offset against reaz value of what seller provided minor (reaz value of car $4K), end result would be seller gives back $1K to minor)

3. Benefits Conferred Intentionally in Emergency by professionals 
a) Restitution available:
(1) Professional who confers benefits in an emergency is eligible for compensation through restitution for the reasonable value of their services  

b) Restitution NOT available:
(1) Officious Intermeddlers: give you benefit and then ask for payment (paint # on curb)

(2) Good Samaritans: presumed to confer benefits gratuitously
4. Benefits conferred by contract
a) K is unenforceable ( rescission (e.g., contract void bc of statute of frauds, indefiniteness, illegality, incapacity of recipient, mistake, etc)
b) Alterative measure of recovery by non-breaching party for breach of an enforceable K (instead of expectation damages, e.g., for opportunistic breach) Is this Quasi-K? 
(1) Instead of damages, raise a restitutionary claim based on the reasonable value of what the non-breaching party provided
(a) Value to defendant (e.g., D can try to argue that reaz value was lower than what contractor spent bc he was not doing a good job, so what he said he provided has less value) (e.g., how much did it increase the value of the owner’s land)
(b) Cost to hire another professional to do same amt of work (e.g., reasonably competent contractor)
(2) JDX SPLIT: restitutionary measure may be capped at amt of K price (rightful position standard) (See example p.261 in E&E)
(a) Restatement 3d of Restitution says amt should be capped at K price
(b) Restatement 2d of Contracts says K price is not the ceiling (ct can choose between the measures) - culpability will affect what ct chooses (deterrence and punishment perspective and non-breaching party w/losing K gets lucky)
(3) Performance Completion EXCEPTION: can’t get restitution when one party’s performance is complete, so often debate about whether K is complete  
(a) If losing K, better not to complete if it looks like other party is breaching

(4) “Opportunistic Breach” Exception to the exception (rarely available):
(a) RULE: If opportunistic breach of K, breaching party may have to pay full profits in lieu of damages even if perf complete. (new section in Rst 3d Restitution)
(b) Three Elements:
(i) Breach was material (i.e., sufficiently important to the contracting parties) 
(ii) Breach was opportunistic in that it was deliberate and profitable (gains are greater than breaching party would have received from performance of the K)
(iii) Damages inadequate to protect non-breaching party’s contractual entitlement
(c) Examples
(i) All elements met: P leases Blackacre to D.  D subleases property in violation of lease w/o P’s consent and in violation of K.  P learns of sublease after lease expires; Restatement says P can recover D’s profits on sublease even though P could prove no damages
(ii) All elements NOT met: clause in K provides that if Ps work increases Ds overall profits by $1mil, P would be entitled to a $100K bonus provided she was not fired for good cause during the 1 yr of K; P increased Ds profits by $1mil, but D dismisses P to avoid paying the money (claiming, w/o merit, that D had good cause to fire P). Opportunistic breach would not be available bc a K remedy that would award the $100K bonus would be sufficient    

c) As a remedy for a breaching party to offset a claim for breach of contract (Neri) (e.g., breaching party may be able to get back his deposit after paying damages to non-breaching party) (Note: could create situations of under-deterrence)
5. Benefits Obtained Through Tortious or Otherwise Wrongful Conduct 
a) Trespass or conversion
b) Misappropriation of assets
c) Interference with intellectual property rights
d) Breach of fiduciary duty
e) Other wrongs (Restatement has catch-all) 

XV. Legal and Equitable Restitution Remedies: “Form of Restitution”
A. Restitutionary remedies = measure P’s recovery by D’s gain rather than plaintiff’s loss

B. Restitution at law (legal restitution) – P brings a claim to get a money judgment in quasi-K (or perhaps just called “restitution)
1. P brings a claim to get a money judgment in Quasi-Contract: 
a) Quasi-K: another term for restitution that uses the fiction that parties had a K

b) Traditionally, referred to as a waiver of tort and a suit in assumpsit on implied obligation imposed by law to repay benefit tortiously obtained (quasi-K or implied-in-law K)

2. Measure of recovery = benefit to D (Ds gain, value of Ds use) (ct will be more generous to P, the more Ds conduct was a conscious wrongdoing)
a) Reasonable value of Ps services

b) Reasonable value of property
c) Reasonable rental value
d) Profits D received from using property (i.e., money saved bc of Ps property)
3. Fact patterns: 

a) See also substantive restitution fact patterns (e.g., mistake, benefits conferred by K)
b) Benefits Conferred Intentionally in emergency by professionals: 
(1) P only entitled to reasonable market value of his services, measured by a competitive market
c) Trespass:  value of use and occupation of property
d) Misappropriation of Money: 
(1) Note: amt of recovery would be same as suing for damages, but tort of conversion requires specific identifiable fund was taken, this is better bc of possibility of punitive

e) Conversion: Proceeds of sale of stolen property
(1) Also, available for fraudulent K (e.g., sole real property transferred in fraudulent K)
f) Conversion: Restitution for value of use
(1) Greater the extent of conscious wrongdoing by D, more likely ct will measure gains in ways that help Ps…different ways to measure gains

(2) Allowed when there is a working market, and D deliberately bypassed the market (ct may use higher measure to “punish” D who deliberately bypassed market)
(a) Olwell (egg-washing machine) 

(b) Compare Vincent (ship/dock case)– Restitution not appropriate bc d/n deter when lack of a well-functioning market (e.g., bilateral monopoly) and D is not a conscious wrongdoer only need to pay compensatory damage
4. Additional legal restitution: Replevin and Ejectment
a) Replevin: (take away Ds gains of property)
(1) Specific (v. substitutionary) restitution for return of Ps personal property  
(2) Compensatory damages for loss of use: can get additional damages for loss of use during the time that P was deprived of possession
(3) Replevin v. Damages – which is preferable?
(a) Replevin when:

(i) Property appreciates

(ii) Property has sentimental value

(b) Damages when:

(i) If property depreciated in value (bc measured in MV at time of wrong + interest) 

(ii) Won’t be able to tell sheriff where property is 
(iii) Property in hands of TP BFP
b) Ejectment: 

(1) Form of specific restitution for real property
(2) Damages for loss of use also available
(3) Also, detainer actions.  Note due process issues: Landlord-tenant – have to give someone a hearing bf you throw them out
C. Restitution in Equity – Constructive Trust, Equitable Lien, Subrogation   
NOTE – discuss irreparable injury in all bc equitable, but some cts may ignore

1. Accounting for profits: $ judgment, if you want something enforceable in equity you have to ask for this + constructive trust.  Accounting is a ct order to show how much the D gained, and then the D has the burden to prove expenses (this can be done on its own or coupled with a constructive trust)
a) Measuring the benefit (apportioning profits) when D has mixed item misappropriated from P with other items to produce an integrate product that yields profits to the D  
(1) Determine if restitution is preferable over damages (if damages available) 

(a) If so, ask ct to order an accounting of profits to determine appropriate amt of profits payable to Ps ( results in money judgment (legal or equitable?)
(2) Identify revenues from misappropriated/mixed item
(3) Deduct variable costs, but (in some cts) not costs associated with infringer’s own labor 

(a) Costs associated with producing the infringing item, 
(b) Costs D would not have unless producing infringing item

(c) Gaste (“feelings”): “Bought and Paid for” Rule – only deduct expenses of things that you bought and paid for, so cannot subtract the value of you OWN labor
(4) Deduct appropriate portion of fixed costs (overhead) if allowed by court (evidentiary burden and method of allocation may depend upon culpability of infringer)
(a) Hamil (2nd Cir) two-step process
(i) Find items of overhead that have a substantial and direct “nexus” to producing item  

(ii) Come up with “fair and acceptable allocation formula” for fixed costs

(b) More culpable (conscious wrongdoing), ct likely more stingy @ deducting overhead  
(c) Some jdx (9th Cir) suggest willful infringers cannot deduct any fixed costs

(5) Apportion profits attributable to misappropriated item in mixed item cases using some reasonable method of apportionment (use experts)
(a) Except that some courts will refuse to apportion and will award all profits to P; 
(i) Maier Brewing: D bypassed market, could have negotiated to use tradename on Ds beer product; looks punitive

(b) Some cts that will allocate do not give the infringer any credit for profits attributable to the infringer’s reputation (even if apportion based on reputation, may not do so if willful infringement)

(c) Ct likely to be more generous to P if D conscious wrongdoer (see Sheldon book/movie case)
2. CONSTRUCTIVE TRUST
a) A fictional trust – ct declares $ is held for the benefit of the injured party and orders its return 
(1) Gives P seeking restitution a preference in bankruptcy, but only to extent of Ps losses

(2) P can trace Ds gains from misappropriated item to item purchased by D that has appreciated 
(3) Allows Ps to “trace” Ps item from D to a third party UNLESS BFP
b) All assets held by D in the “fictional trust” have to be transferred to P

c) Allows for recovery of additional gains through the fiction of tracing
d) Requirements
(1) Basis for getting restitution (5 bases) (retention of property would result in unjust enrichment)
(2) Irreparable injury (many cts may ignore)
(a) Insolvency of D satisfies, i.e., showing that money judgment against D would not be paid

(b) Watch out for situations where damages equal constructive trust remedy and D would want legal remedy so she could get jury trial, arguable that P can’t get constructive trust remedy

(3) P must be able to point to an identifiable asset and trace it to possession of wrongdoer
(a) See Hicks crooked lawyer/house
(b) Note: we engage in the fiction that when D deposits Ps money in a bank account, the money remains identifiable in that acct (but arguable if commingle multiple P funds in 1 acct)
(4) (IN BANKRUPTCY ONLY): fraud, theft/misappropriation, or similarly bad conduct 
(a) See North American Coin
(b) Teltronics: ct may draw distinction between classes of people defrauded and give preference only to those most defrauded; focus on people directly defrauded
e) TRACING
(1) Overview

(a) One of main advantages to be gained by electing the constructive trust remedy is the ability to trace the money to its product
(b) Rationale of tracing doctrine is that P has property interest in the misappropriated money and that ownership of that property is not lost by a change in form
(2) Tracing to a Third Party
(a) Can trace to gratuitous donee
(b) Cannot trace to BFP (paid fair MV w/o actual/constructive notice seller d/n have good title) 
(c) Some cts may relax tracing rules in family law if life insurance (see Rogers)
(3) Tracing in Case of Commingled Assets (do E&E p.290 examples)
(a) P gets to use two fictions to identify the most advantageous means of tracing

(i) D spends his money first on bad investments
(ii) D spends P’s money first on good investments
(b) Lowest intermediate balance rule: P can never trace more than that which originated from the lowest intermediate balance in bank acct (i.e., D cannot replace Ps money w/money not traced to P)
(c) NOTE: Bankruptcy case: can only get gain up to the amount taken 
3. EQUITABLE LIEN:

a) Equitable lien: a money judgment secured by a lien on specific property, 

(1) Lien = a charge on property to secure a debt or other obligation, and gives holder of lien right to sell the property to satisfy the debt (in most circumstances)
b) Requirement: unjust benefit traceable to property owned by D
(1) Typically used in real property disputes (e.g., mistaken land improvement)
(2) Could use if lumber stolen to build house   

c) Equitable lien measured at time of wrong (unlike constructive trust)
d) Cut off by transfer to BFP
e) Enforcement of lien: by ct-ordered foreclosure and sale of property

(1) BUT cts have discretion to delay timing for foreclosure to assure a fair remedy  
(2) Usually will delay if mistaken improvements to land
(a) May delay foreclosure until D transfers ownership of property to someone else or dies to deal with problems of liquidity
(b) Ct decision may be based on Ds knowledge - if party knows about mistake, ct more likely to say unjust enrichment (see Robinson)

f) Equitable lien v. constructive trust: when both available, which is preferable?

(1) Both may be available: D misappropriates money from P and uses money to buy land
(2) Equitable lien: ($ amt) preferable for declining assets (could get another money judgment for left over owed)
(3) Constructive trust: (% of interest in property not $ amt) preferable for appreciating assets (from time of wrong to time of trial)
(a) Also, preferable if you want personal property back

(b) If misappropriated item, argue for % of property interest based on % it was of total $
(4) NOTE: whether cts allow constructive trusts, equitable liens, or a choice of both in appropriate cases depends upon each state’s case law as well as a judge’s views of the equities of the particular case 
4. Subrogation, Contribution, and Indemnity
a) Subrogation: remedy that prevents D from being unjustly enriched when P pays a sum to a TP to settle a liability or debt owed to that TP by D 
(1) Applies when one party (subrogee) nonofficiously discharges an obligation for which another (D TP) is primarily liable and which latter ought to pay ( party who paid subrogated to position of tcreditor and is entitled to any security interest or priority the creditor (subrogor) may have had

(2) Two Steps
(a) Step 1: Subrogee (P) pays subrogor (TP) for its loss caused by D 
(b) Step 2: Subrogee (steps into shoes of the subrogor) and sues D to get the loss back

(3) 4 requirements for subrogation remedy  

(a) Subrogee paid the debt in full
(b) Subrogee paid a debt for which D, not the subrogee is primarily liable.  

(c) Subrogor had right to enforce against D & subrogee is seeking to enforce  subrogor’s right
(d) Subrogee not a volunteer; must be paying debt to protect his own interests and rights (e.g., d/n need to be legal, could be biz interests); it cannot be a mere stranger who has nothing to do w/tranx
b) Contribution and equitable indemnity
(1) There are joint tortfeasors (T1 and T2) and one tortfeasor (T1) paid all damages owed to party injured (P)

(a) Under principles of joint and several liability, either tortfeasor could be required to pay the total amount of Ps loss

(b) T2 unjustly enriched if T1 pays entire amount if T2 also caused injury to P  
(2) Depending on state’s applicable tort doctrine, T1 may have the right to sue T2 to obtain:

(a) All of the money he paid to P (under traditional principles of equitable indemnity)

(b) A pro rata share of money he paid to P (under traditional principles of contribution)

(c) A share based on % of T2’s relative share of responsibility or fault of the money paid to P (under modern principles of comparative equitable indemnity)

XVI. Rescission and Reformation (arise out of K disputes)
A. May be restitutionary bc prevent unjust enrichment, but can occur when no unjust enrichment. Some classify these as declaratory in function (we covered in declaratory section)

B. Rescission
1. Remedy giving P right to cancel a K (ct declares void), and it is often followed by a restitution whereby each side returns the consideration it has received under the K

2. Five Major Points
a) K Necessary: (some cts may allow in cases of promissory estoppel) 

b) Available for void or voidable K
(1) Material misrepresentation of fact (e.g., Mutual Benefit life insurance case)
(a) NOTE: in many jdx, an innocent misrepresentation is enough to get rescission

(b) May be mutual mistake of fact (or unilateral mistake of fact if fraudulent) 
(2) Other examples that render K voidable: fraudulent conduct, promises under duress, undue influence, lack of capacity, failure to comply with Statute of Frauds

c) Substantial breach of enforceable K (See In C.T. Equipment, Inc. v. Shepherd Mach Co. E&E)

d) Can be complicated once some performance (ct needs to figure out value of perf)
e) May have choice btwn voiding K and suing for rescission OR standing on K and suing for compensatory damages (see Cherry v. Crispin (termite) case)
(1) Reasons why buyer might prefer rescission over damages 
(a) When both look equal:

(i) B may have lost confidence in S, questioning what else might be wrong in house

(ii) B may not trust ct would accurately estimate diff btwn purchase price and MV 

(iii) Market may have changed during period btwn close of deal and trial, and P might want to use rescission to get out of a bad bargain

(b) Voidable Losing Contracts
C. Reformation (A judicial rewriting of the parties’ K)

1. Equitable remedy that gives cts the power to rewrite a K of the parties 
a) NOTE: even though equitable, d/n seem to be any ripeness or irreparable injury requirement

b) Parties come to an agreement, but by fraud or mutual mistake write it down in some fashion that does not truly reflect K, equity will reform writing to make it reflect parties’ true intentions

c) Parties usually need to prove by clear and convincing evidence what intended written K to say

2. Ordinarily used when there was a mutual mistake of fact as to the writing  
a) Note: the mistake is one that goes to the content of the writing, if parties make a mistake as to the Ks substance, reformation is not available (intent of both parties should be the same)
b) EXCEPTION: ok if unilateral mistake if fraud as to the content of the writing (see Hand employment)
3. NOTE: Rescission can be used when mistakes as to things other than the writing, but for reformation, mistake must be as to the writing
4. In rare circumstances, may have choice between rescission and reformation (if parties’ intent was clear and there was just a mutual mistake as to the writing, ct will probably say reformation only)
PART 5:  OTHER IMPORTANT REMEDIES CONCEPTS 

XVII. Punitive Damages
A. Purpose ( Punish and Deter

B. Prerequisites to Award of Punitive Damages
1. Most courts say there has to be an award of compensatory damages first, but in some jurisdictions nominal damages are enough.  A few jurisdictions allow equitable relief like an injunction to satisfy in appropriate cases.

2. Some cts will not allow punitive damages coupled with restitution (Recall that restitution can sometimes be punitive.)

C. Is the CONDUCT bad enough to merit the award of punitive damages?
1. Worse than negligence: conduct that merits award of punitive must be quite bad, though states use different language to express this idea, must be worse than negligence

a) How much worse? Depends on jdx, all states will allow when D has been proven to have an intent to harm P, but such an intent is not required

b) In some states recklessness may be enough

2. CA standard:  
a) Actual Damages prerequisite (does this mean nominal not enough?)
b) “Clear and convincing” burden of proof standard (closer to crim law bc we’re punishing)
c) Must prove one of the following:

(1) Oppression (e.g., battery, false imprisonment, intentional tort that result in some sort of physical harm)
(2) Fraud (deceit, intentional misrepresentation)
(3) Malice (some cts very act of balancing cost-benefit shows malice- Grimshaw (Ford Pinto case))
D. How will jury determine (and ct review) amount of punitive damages?
1. Overview

a) Amount necessary to punish and deter (tension between this and windfall to P
b) Constitutional Limits under substantive “due process” on the Amount of Punitive Damages

c) If too high, ct can order remittitur, though now there is authority for court to just enter judgment in lower amount (? whether violates right to a jury trial under state/fed constitution)

2. California factors for ct considering punitive awards  

a) Degree of reprehensibility (how bad is the conduct, e.g., intent to harm is worse than recklessness)

b) Wealth of D (the wealthier you are, the more money it will take to deter you)

c) Ratio to compensatory damages (ratio should be “close”, reaz ratio) 
d) Amt necessary for deterrence (variation on wealth factor)
3. Constitutional limits on the amount of punitive damages
a) Appellate cts have to engage in de novo review of punitive damages (bc amt may be too high for constitutional reasons)
b) Comparison of CA and federal constitutional standards – incompatible – federal constitutional standard would win in a conflict (no cases yet) (Under supremacy clause, federal standard rules)
	California standard
	Federal Constitutional standard

	Degree of reprehensibility
	Degree of reprehensibility

	Ratio between compensatory and punitive damages must be reasonable
	Ratio between actual and potential compensatory damages and punitive damages (but much stricter, usually no more than single digit, 9:1)

	Sanctions for comparable conduct (used to increase award)
	Sanctions for comparable conduct (used to decrease award)

	Amount necessary to deter
	Wealth cannot be used to justify otherwise unconstitutional award

	
	Can’t use evidence of conduct directed at other TP for coming up with amount of damages (but can use to determine reprehensibility)


c) SC CASE LAW HISTORY
(1) Haslip (1991): first suggested high punitive damage award could violate substantive due process; Punitive that was four times amt of compensatory was “close to the line” of constitutiona excessiveness
(2) TXO (1993): refused to overturn punitive w/ 500:1 ratio of punitive to compensatory, leading some to wonder whether Ct serious about reigning in amt of large awards  
(3) BMW v. Gore (1996): Three “Guideposts” to determine if constitutionally excessive 
(a) Degree of reprehensibility of the conduct  
(b) Ratio of punitive damages to actual damages (and potential compensatory)
(i) Potential damages = amt could have caused had D not been stopped from acting
(ii) NOTE: ct issued caveats related to the use of the ratio – includes “potential” compensatory, higher ratio may be justified when damages hard to prove or conduct was particularly egregious but small amt of economic damages
(c) Sanctions for comparable misconduct: if civil/criminal penalties low = punitive award should be low 

(i) Low penalties for similar conduct signal state d/n consider conduct to be too blameworthy

(ii) Problem: punitive damages may be most useful when the state does not have other civil or criminal sanctions in place to deter bad conduct
(iii) NOTE: CA factor is opposite bc it says amt necessary for deterrence so if civil & criminal sanctions low, need high punitive to deter
(4) Campbell (2004) ( “BMW Guideposts on steroids” – how SC changed BMW guideposts in striking down $145 mil punitive award (145:1 ratio ( on remand reduced to 9:1) 
(a) Ct limited what evidence may be considered for purposes of judging reprehensibility:

(i) Jury may consider only similar conduct against other TPs that has a close nexus to the kind of bad conduct at issue in the case itself

(ii) So D will be able to exclude much evidence of a pattern of similar bad conduct 
(b) Ct using mathematical formulas to limit ratio of punitive and compensatory damages:

(i) Ordinarily no more than a “single digit” multiplier to actual or potential compensatory damages (i.e., no more than 9:1), hard and fast rule

(ii) If significant compensatory damages ( suggests 1:1 ratio 
(c) Wealth of D cannot be used as a reason to increase award of punitive damages:
(i) Perhaps biggest and most important change
(ii) NOTE: Absence of wealth may be reason to lower amt of damages (e.g., if award would bankrupt or destroy D)
(iii) Arguable the most indefensible - knocks the wind out of idea of punishment and deterrence if you can’t go up based on wealth

(5) Philip Morris (2007) can’t introduce evidence of other conduct directed at TP for coming up w/amount of the damages (but can still use for reprehensibility)
(a) Makes no sense bc can use reprehensibility to set the amount

(b) Telling jury conduct against others can’t be used to punish

(c) Ducked ? whether $79.4 mil punitive damages award (158:1 ratio) was excessive
E. If K action, can punitive damages be awarded?
1. Generally, punitive not available in breach of K unless breach of K also constitutes an independent tort (policy determination made by cts in each jdx)

a) Medical malpractice
b) Insurance context when claim denied in “bad faith” (sue for fraud)
(1) Campbell (SC): insurance co. failed to settle for policy limits, put false facts in file

(2) Possibility of tort damages can serve to deter bad behavior where consumers are trying to buy peace of mind and reduce risk through the purchase of insurance

2. NOTE: if independent tort, can also get emotional distress damages (in addition to punitive)

3. What creates independent tort? 

a) “Special relationship” (not necessarily fiduciary) (e.g., dr/patient; Insurance co/insured)
b) Breach of K that causes physical injury or property damage is also a tort  

(1) mechanic liable for independent tort of negligence (implied promise to repair car reaz)

c) Negligence in professional service K (e.g., accountant malpractice) in many jurisdictions.  But some jdx say no punitive damages in cases for negligence (contrast fraud claim)
d) Additional “suggested” categories (suggested in Freeman & Mills (CA SC) Mosk concurrence) 

(1) Breach accompanied by a traditional common law tort, such as fraud or conversion;

(2) Tortious means by one party to coerce or deceive another party into foregoing K rights (e.g., hold a gun to your head and tell you to sign away your house)

(3) Breach in which one party intentionally breaches K intending or knowing that such a breach will cause severe, unmitigable harm in the form of mental anguish, personal hardship, or substantial consequential damages (sounds like an opportunistic breach)

(a) This is the only one that is controversial bc suggests that in a number of consumer and biz K, where one party uses sharp practices along w/breaching – still possibility CA will recognize, but unsure (many cts would likely reject) 

(b) Erlich case: Dicta that seems to suggest endorsing the Mosk concurrence; Ct said negligence in breaching K not enough to create an independent tort

4. “Seaman’s Tort” for Bad Faith Denial of the Existence of a Contract - for a time, some jdx (including CA) allowed punitive damages when a party to a K in bad faith denied the contract’s existence (see Seaman’s), BUT cts have pulled back from recognizing this tort (see Freeman & Mills)

F. Other Punitive Remedies: Statutory civil penalties  
1. Arguable that it is really criminal or punitive and that D gets additional constitutional protections

2. Supreme Court has three categories to classify civil penalties: 

a) Really a criminal prosecution in disguise [get full constitutional criminal law protections: 5th Am. privilege, proof beyond a reasonable doubt, etc.]

b) Not a criminal prosecution, but civil punishment [get constitutional principles against punishment: Excessive Fines clause, double jeopardy, etc.]

c) Neither criminal prosecution nor a punishment; solely remedial [no extra protections]
XVIII. Declaratory Remedies
A. Declaratory Judgments
1. Declaratory judgment v. injunction

	
	Injunction
	Declaratory

	What does P have to prove?
	Irreparable injury & propensity + other concerns
	Ripeness (actual controversy)

No irreparable injury or policy concerns (streamlined & quick)

	What would the order say?
	State cannot collect the tax
	Ct declares tax unconstitutional

	What happens if D ignores order?
	Ct will enforce through contempt power
	Need to go back to court and ct will probably issue injunction (implicitly coercive)

	Res Judicata
	Res judicata on all issues actually raised or could have been raised
	No res judicata unless other claims for relief 
Collateral estoppel on litigated issues, therefore quick resolution on a single issue and can bring stuff later on


2. Form v. function: Declaratory judgments are declaratory in from and coercive in function
3. Implicitly coercive: once ct has declared a parties’ respective rights, a ct will be quite receptive to later issuing an injunction should it be necessary if one of the parties fails to respect those rights; 
4. Ripeness Requirements: Case must be ripe – there must be an actual controversy
5. Reduce uncertainty: 

a) Declaratory judgments can be used to eliminate frivolous threats of litigation
b) Declaratory judgments can serve to vindicate important constitutional rights
(1) Can protect the right to free speech and assembly (and other - constitutional rights)

6. Delcaratory Judgments and Federalism: Tactical issues if law may be unconstitutional: 
a) Could break the law and if arrested for violating it, defend themselves on the ground that law is unconstitutional, but risk being punished under criminal law

b) Could seek injunction from a ct barring city from enforcing its law (Ex parte Young SC held ok to give such an injunction)
c) Could seek declaration from court that law is unconstitutional

(1) Younger v. Harris abstention issues: federal ct will abstain from hearing a case requesting a declaration that provision is unconstitutional or an injunction barring prosecution, once state prosecutors take formal steps to begin criminal prosecution
(a) BUT, if you go to federal ct too early, could be problem w/ripeness 

7. Some risk in terms of issue preclusion and claim preclusion 

a) Issue preclusion (collateral estoppel): cannot litigate issue again in later suit for injunction as long as D had a fair opportunity to ague his case in the declaratory judgment action
b) Claim preclusion (res judicata):If P couples declaratory relief w/request for any other relief, P is then barred from asking for additional relief in a later case

(1) Best suited for personal injury action so jury can hear case

(2) But don’t couple other relief if just looking to reduce uncertainty, bc then can come back later and get other remedies if needed See Mycogen (CA SC) (1.75 mil error)  
8. Cts don’t like declaratory judgments used for forum shopping  
a) Personal injury cases: should be brought were P has ability to bring suit, can’t use declaratory judgment to forum shop - strong presumption that personal injury Ps entitled to choose their forum

B. Other “Declaratory” Remedies
1. Nominal damages: compensatory in form, declaratory in function - declaring rights, not really compensating  

2. Reformation: declaratory in form bc ct declares what parties’ K contains (but more than declaration bc imposes new obligations, some consider restitutionary bc puts parties in position would have been in w/no error)

3. Bill to remove cloud on title (bill to quiet title, bill to determine adverse claims): useful to deal with disputes over ownership of real property, particularly if disputes concerned the validity of any doc related to the title ( equitable (Newman – uses quiet title to get declaration that P owns company free and clear)
4. Ejectment (legal remedy) – if defendant is in possession of the property

5. Other remedies that can be declaratory in function (if not form): trespass, replevin, trover, detinue, ejectment, trespass, cancellation, rescission, re-execution

6. Note: states use different labels for similar COA, will need to know state specific law to know how to prove

PART 6: Ancillary Remedies
XIX. Enforcing the Injunction: The Power of Contempt
A. Three kinds of contempt 
	 Type 
	Standard of proof
	Right to a jury trial?
	Purpose

	Criminal
	Beyond a reasonable doubt of willful violation
	Yes, except for minor penalties
	Punitive

	Civil coercive
	Clear and convincing?

Bagwell
	? Bagwell (sometimes)
	Coercive

	Civil compensatory
	Clear and convincing
	No.
	Compensatory


B. CIVIL COERCIVE Contempt:

1. Definition: Power of the court to impose fines payable to the state or jail time to coerce the defendant’s compliance with the court’s order - can purge civil coercive contempt by complying
a) May feel like punishment to someone sitting in jail for refusing to comply, but the contemnor has “the keys to the jailhouse door in his pocket” 
b) Lasts for an indefinite duration (except fed law failing to testify for grand jury 18 month limit)
c) Three steps:
(1) injunction issues

(2) penalties threatened: threat (of fine or jail time) meant to coerce performance (but you)

(3) penalties imposed – fine or jail time imposed

2. LIMITS OF COERCION: Imprisonment Without Coercion
a) RULE: if coercive contempt has lost (or never had) power to coerce the contemnor, it must be halted as improper punishment, when

(1) Unable to comply or 

(2) Can’t be coerced 

b) Issue of credibility bc D has incentive to lie and say imprisonment has lost coercive power
  

(1) NOTE: sometimes cooperation not req if info about where kids are located outside US, an intern’l convention provides for return of kids improperly taken across internt’l boundaries
(2) Catena: established right to evidentiary hearing to prove coercion won’t work on D

c) Collateral bar rule d/n apply (so can’t be punished if d/n obey and later determined erroneous) 

d) No right to a jury trial bc you hold the keys to get out, all you have to do is comply
3. Criminal-like Protections in Civil Contempt Proceedings (BUT NOT ALL CTS)
a) RULE of Bagwell: may be entitled to criminal procedure protections (jury trial and higher evidentiary standard) 
(1) Two factors “seem” to be required:  
(a) Violation was not in the court’s presence (which means who knows if it really happened) – so fact finding issues; AND
(b) Very excessive penalty (large fine or serious jail time)  

(2) PROBLEM: makes contempt power less of deterrent bc harder to win contempt cases
b) Not all courts except the Bagwell rule, so the law is not clear

(1) What should judge do? It doesn’t hurt to give right to a jury trial and other criminal procedure protections

(2) Kuykendall: (10th Cir. 2004): rejected idea that “high end” awards or complex facts triggered additional criminal procedure protections (case involved civil compensatory contempt, not civil coercive contempt, but its language applies to both types)

(a) Said main issue was “whether the contempt of which Ds were accused is criminal or civil in nature” (how is that helpful?), ct declined to set forth a general explanation of Bagwell’s test

(b) Bright line rule: where sanctions sought in contempt proceedings are solely to be used to compensate injured consumers, the proceedings are civil in nature

(3) After Bagwell and Kuykendall, many open questions remain about which “civil” contempt proceedings are really “criminal” and which protections apply in such cases

4. Civil coercive and criminal contempt not mutually exclusive 

a) A contemnor who is released from civil coercive contempt after a finding that imprisonment was no longer coercive, could later face criminal contempt as punishment for willfully violating the ct’s order

b) E.g., Susan McDougal, the much publicized defiant witness who refused to testify in Kenneth Starr’s investigation of Pres Clinton served the full 18 months in coercive contempt, then she was charged w/criminal contempt and obstruction of justice, the jury acquitted on obstruction and hung on contempt

C. CRIMINAL Contempt:

1. Definition: Power of the court to punish a defendant’s willful failure to comply with court’s order

a) Purpose: meant to punish for disobeying court’s order (but will probably also serve to coerce)
2. Crim Pro protections: if outside ct’s presence, certain criminal procedure protections are required
a) Reasonable doubt standard 
b) Right to jury trial: cases involving jail time over 6 months, or large enough fines
c) Other rights: rights against self-incrimination, potentially right to counsel

3. “Anticipatory contempt” (rare): ct may punish for violation of order that is not yet issued if judge had made informal request not to engage in the conduct bf he is able to issue his order Griffin
a) Rarely an issue now bc of emergency stays (9th Cir can file any time day or night)
4. The Collateral Bar Rule: violations of invalid injunctions still subject to criminal contempt if violated bf reversed or set aside on appeal (even if injunction unconstitutional) (d/n apply to CIVIL)
a) Rule: the erroneous granting of injunction cannot be attacked in contempt proceeding (i.e., there can be no collateral attack on a decree rendered by a court having valid jdx over the proceedings) (so even if injunctive order later reversed, can be liable for contempt)
(1) Underlying reason: protect power and the integrity of the courts

(2) Order granting injunction only attacked directly by appeal (then try to get stay so not in contempt)
(a) If no stay, must obey unless claim met with “delay or frustration” Walker
b) Two possible narrow EXCEPTIONS (see Walker (SC) case)

(1) Ct lacks jdx over controversy

(a) BUT, ct has jdx to determine jdx and order issued while determining is valid (see Shipp)
(2) Injunction transparently invalid or having only a “frivolous pretense to validity”
c) Criticisms: d/n sufficiently protect constitution (can elevate state law above 1st Amend)
D. CIVIL COMPENSATORY Contempt:

1. Definition: power of the court to award damages to the plaintiff for defendant’s failure to comply with the court’s order (clear and convincing evidence standard) put back in rightful
a) An action for damages/restitution for injuries plaintiff suffers from D’s failure to comply with injunction  
b) Only time frame between time ct orders the compliance and the time D actually complies
c) Not available in some jurisdictions (including CA), so just seek delay damages for time period

2. Civil compensatory contempt compared to separate damages action

a) Civil compensatory different bc: (1) No right to a jury trial; (2) Clear and convincing evidence standard (rather than preponderance of the evidence)
b) May be better if additional $ would be difficult to collect through usual collection measures 

c) May consider if state law or contractual provision governing the availability of attorney’s fees

E. Rights of THIRD PARTIES: can a TP be held in contempt for violating a ct order?
1. Was the order “minor and ancillary”?
a) Cts may direct only “minor and ancillary” orders against TPs, i.e., non-parties to lawsuit or parties to lawsuit who h/n been adjudicated as wrongdoers (General Service Contractors)
b) TPs may be burdened by injunctions somewhat more substantially, short of restructuring
2. Was TP someone bound by injunction?  

a) Under FRCP 65? (1) parties action; (2) their officers, agents, servants, employees, and attorneys; (2) persons in active concert or participation w/them who receive actual notice 
b) Under Hall Exceptions?
(1) Cts may have the power to charge TPs not mentioned in Rule 65(d) w/criminal contempt in order to (1) effectuate its judgment; and (2) bc of in rem injunctions 

(a) In rem injunction: can bind all who come into contact w/property subject of judicial decree
(2) Hall’s reach is unclear, some cts have expressed skepticism about holding TPs not named in Rule 65(d) in criminal contempt for violating ct orders, but Hall continues to be cited by cts for the principle that in certain cases TPs may be held in contempt 

3. Did the TP have actual notice of the court’s order before it was held in contempt? 

a) By its terms, Rule 65 appears to require actual notice of the order only to “persons in active concert or participation with them”  
(1) Actual Notice (can be informal) is required as an element of proof of criminal contempt bc one cannot be criminally liable for contempt w/o proof of a willful violation and one cannot willfully disobey an order one knows nothing about

b) But, under Princess Anne: Notice of hearing at which TRO/Injunction is issued seems required as a matter of constitutional due process ()– otherwise someone could be charged with contempt for violating an order she knew nothing about 
(1) But see Hall: sidesteps this due process issue and holds TP in contempt w/o notice
XX. Collecting Money Judgments 
A. Judgment lien: if judgment debtor owns real property, judgment creditor may file lien on that property, eventually forcing sale to pay for judgment (secured creditors have priority even if you force the sale)
1. Homestead exemptions: prevent executing on home (e.g., FL), or protects portion of home’s value

2. May be other exemptions (e.g., fed law pension fund, fed rules for exemption when bankruptcy)

B. Execution: Having sheriff seize Ds personal property to satisfy judgment (must ID specific prop)
1. Sheriff seizes by way of a levy (take physical possession) when a property is easily movable 
a) Min JDX EXCEPTION: (Credit Bureau) d/n have to physically (just say the magic words)

b) Problem bc no notice: What happens if debtor sold auto to a bfp after the sheriff levied it?  
2. CA rule:  have to give notice to others (physically take, disable it or mark it in some way)  

3. Priorities: (state statue may set order of priority)
a) Credit Bureau: can get priority over secured creditor if d/n properly file/notice their interest
(1) NOTE: bank is not going to take collateral for something it can’t file a security interest in

b) CA Civil Procedure 697.510 – when P gets judgment can file a Judgment Lien whereby P gets priority over other creditors who have not filed yet (but will not trump a security interest)  
(1) Only good on personal property used in business 
(2) Only good for 5 years
C. Garnishment: An order to a TP garnishee (usually bank or employer) to pay some of the proceeds that would go to the judgment debtor to the judgment creditor (the garnishor)

1. State & fed law limit amt from wages (usually not more than 25% unless make over certain amt)  
a) EXCEPTION: family law (child and spousal support) context higher limits (up to 65%)
2. Garnishment imposes risk on garnishee bc responsible to directly pay upon notice of garnishment 
a) If garnishee makes mistake & pays judgment debtor rather than judgment creditor, ct will require garnishee pay creditor too (garnishee can later try to go after judgment debtor in restitution for return of $)
D. Post-judgment discovery can help judgment creditor find assets to be executed upon or garnished
E. Coercive collection of $ judgments - When is contempt power available to enforce?
1. Only if willful failure to pay, but not if unable to pay 
a) Ct will need to make value and credibility determinations
b) Raises additional questions as to how much $ necessary to support self – how far can ct go? (Moss (CA) D owed back child support and held in contempt for failing to find and keep a job)
2. Sometimes available:
a) Family law context: child support, alimony (in some jdx) (see Logston)
b) Sometimes involving tort creditors
XXI. Attorney’s Fees
A. American rule: each side to lawsuit bears its own attorney’s fees, in the absence of a provision in a K or as provided by statute, (contrasting English rule has the loser pay the winner’s attorney’s fees)
1. Damages will be undercompensatory bc P can’t list as consequential damage
B. Exceptions
1. Contract provisions (In CA any provisions will become mutual as a matter of law, can’t waive)
2. Statutory: sometimes to winner, or to winner if P (one-way fee shifting usually civil rights statute)
3. In some tort actions, in common fund cases, including class actions

4. Other: bad faith litigation, contempt of ct sanction, family law, private P sues private attorney general

C. Three questions
1. Is P “prevailing party” if required under statute? (look at # claims filed & won, amt of $, objectives) 
2. How do you calculate the reasonable rate?
a) Lodestar approach: Reaz hr rate x number of hrs (and 12 prong Johnson factors) 
(1) But see Rivera – high fees not unreaz bc litigation serves important social service/about civil rights

(2) Some ct may not grant if nominal damages (in civil rights) bc reaz fee=zero, so good to seek injunction (argue public benefit entitling to higher fees)
b) Contingency fee (with or w/o multiplier for additional risk): % of recovery
c) Reverse auction: ex ante (bf goes forward) competition (lowest “responsible” bidder)
3. Is the amt of fees unreasonable in this case?
D. Potential Principal (client) –Agent (lawyer) Problems: Ethical Issues
1. Lodestar: Run up hrs or rate in excess of market (but see Jeff D: settlement on condition P lawyer fees waived )
2. Contingency: Spend less time on less lucrative cases
3. Reverse auction: Winners’ curse? Poor legal representation?
4. Class actions: each P little at stake, so d/n police for self-dealing (settling w/Ds) 
a) Synthroid: suggests reverse auction (attractive in theory, but difficult in practice)
b) Class Action Fairness Act limit certain coupon cases - % actually redeemed 
PART 7:  Remedial Defenses
XXII. P’s BAD CONDUCT:

A. In Pari Delicto (“in equal fault”): (legal): defense where Ps bad conduct, that was at least as bad as defendant’s conduct, bars P from obtaining relief IF::
1. P at least equally at fault - balancing test
2. Ps bad conduct must be related to the tranx at issue

3. Preclusion of suit would be in public interest (important for deterrence)

B. Unclean Hands (equitable): equitable defense where Ps bad conduct bars P from obtaining equitable relief, such as an injunction (see Highwayman’s Case - dispute over how to divide loot)
1. Conduct must relate to the subject matter of the claims  
2. Bad enough? Almost any conduct considered unethical or improper 
3. Note: although ct not required to “balance” P and D bad conduct, ct has discretion and may engage in such balancing, finding Ps conduct not bad enough or sufficiently related to case
4. Can plead along w/pari delicto
C. Unconscionability: (K defense; usually equitable, maybe legal) cts may refuse to grant specific performance or other equitable remedies in the face of an unconscionable K
1. Discretionary defense: traditionally limited to equity – BUT UCC and modern trend to allow it in some damages cases as well 
2. Some cts (CA) need both substantive and procedural (more of one, less of other)
a) Procedural unconscionability  

(1) Adhesion K is not enough

(2) Need additionally: surprise, oppression, or hidden clauses 

b) Substantive Unconscionability (e.g., overly harsh or one-sided see Campbell Soup) 

c) Almendariz: one-way arbitration in employer-employee K uncons. (juries more generous to Ps)
3. If ct finds K unconscionable:

a) Choice of severance, striking down entire K, or rewriting in some instances 

b) Problem w/severance: worst that happens is that the one clause comes out, not much of deterrence, so by striking the entire agreement, more deterrence

XXIII. ESTOPPEL AND WAIVER
A. Estoppel: (legal): Ps claim cannot go forward bc D relied on a statement of Ps to Ds detriment, causing him damage; Geddes
1. 3 elements:
a) An act OR statement by P inconsistent with the right later asserted (do not need fraud)
b) Reasonable reliance by defendant on the statement
c) Injury to D (if statement corrected bf damages, no defense)
2. Note: usually c/n use estoppel against the govt (although ct may ignore, or recast as waiver)

3. Estoppel can be used by P to preclude a defense (e.g., D says state of limitation 3 yrs when 1yr)
B. Waiver: the intentional relinquishment of a known right (legal)
1. No reliance needed

2. Easy to prove if express (e.g., quitclaim, release of liability)

3. Ct may allow implied waiver (see Bimco)
4. EXCEPTION: a waiver can be retracted
C. Estoppel v. Waiver: (can always plead both, but facts stronger for one)

1. When you see reliance ( estoppel

2. The more intentional conduct looks ( waiver

3. Govt ( waiver

XXIV. LACHES & STATUTE OF LIMITATIONS
A. Laches: (equitable) Ps suit is barred if D shows that P unreasonably delayed bringing suit against D and that D suffered prejudice bc of unreasonable delay (see NAACP legal defense fund)
1. An unreasonable delay by plaintiff before filing suit (judge makes decision whether unreaz)
2. D suffered prejudice bc of the unreasonable delay
a) Reliance (on fact there has been no suit)

b) Loss of evidence (D destroys docs)

3. EXCEPTION: unaware of Ds conduct (but ignorance of the law is NOT a defense)
4. Note: can argue D barred from asserting laches bc of “unclean hands”
5. NOTE: can’t use if legal remedy, try to recast as estoppel or waiver (“failure to act” as act)
B. Statute of Limitations (legal): P must file complaint within the statutory time limit or suit barred 
1. Three Issues

a) Accrual – when does statute of limitations start to run? (depends on jdx)  
(1) Date of wrongful act
(2) Date of injury
(a) CA = date of appreciable harm (when harm can be measured)

(b) CA = SOL for medical malpractice usually 3 yrs after injury (keep down insurance)
(c) Problem: may run out bf person even knows she is injured

(3) Date of actual or constructive discovery of injury

b) Continuing Violations –claims based on injuries that continue to get inflicted over time
(1) Damages only for harm caused during SOL period (see Klehr RICO pattern continuing activity)

(2) If harm during time period caused by earlier act (e.g., car accident), out of luck

(a) See Ledbetter (controversial): once you eliminate discriminatory policy, you can grandfather in the lower pay caused by the past discrimination (so no recovery even though paying less now bc of women bc discriminatory practice outside of SOL)

c) Tolling – under what circumstances will courts delay the running of the statute of limitations (think of it as a paused stop watch)
(1) Minor rule: In most jdx tolled until 18 yrs old BUT D might be able to argue laches to prevent specific performance

(2) Discovery rule (not available in some jurisdictions/for some types of claims): SOL tolled until P discovers, or reasonably could have discovered (w/due diligence), both her injury and that D was a cause of the injury
(a) Due diligence ( if you are put on notice (See O’Brien DES case)

(b) Delayed discovery of fact that you have right to sue is irrelevant


(3) Fraudulent concealment: SOL tolled for period of concealment until P discovered or reaz should have discovered injury and cause of injury (d/n need if discovery rule jdx/COA)
(a) In some jdx (see Knaysi), requires D has superior knowledge and either:

(i) Makes affirmative misrepresentations/misstatements of fact

(ii) D is fiduciary who conceals the facts
2. Figuring out the correct SOL:

a) State law ( statute

b) Fed law (if not written into statue)

(1) Passed bf 1990 ( use “analogous” state law SOL

(2) Passed after 1990 ( 4 yr unless Congress provides otherwise (not retroactive) 
3. NOTE: no SOL if COA provides for only equitable relief (e.g., breach of trust)
XXV. BFPs CUT OFF EQUITABLE RELIEF
XXVI. GOVT IMMUNITIES 
A. Suits Against the Government:
1. Sovereign Immunity: means you cannot sue the govt for retrospective relief unless the government consents (“waives” immunity)

a) Fed and State govt has it (but under certain circumstances Congress can abrogate state)
b) Municipalities/counties/cities do not have it, but other doctrines sometimes help in their defense
c) Retrospective Relief: cannot get damages from govt for past action
d) BUT does NOT prevent suit seeking prospective relief (e.g., injunction)
2. Cannot sue head of govt agency in his official capacity
3. Waiver of sovereign immunity: fed govt has waived for certain torts (Fed Torts Claim Act)
a) Waiver not for discretionary functions (e.g., how much aid to send to New Orleans after Katrina).  But can sue postal worker for running over your foot
b) Suit against officer in personal capacity, even if allowed by waiver of sovereign immunity, does not make officer personally liable for damages.  Government is liable
B. Suits Against Officers in Their Personal Capacities:
1. No immunity: can sue govt employee in his personal capacity if negligence (e.g., postal worker runs over your foot)

2. Qualified Immunity: if discretionary function and d/n violate clearly established law reaz person should have known
a) OLD TEST: 1) objectively reasonable and 2) not in bad faith

b) Harlow’s New Test for Qualified Immunity: government officials performing discretionary functions generally are shielded from liability for civil damages as long as:
(1) Conduct does not violate clearly established statutory or constitutional rights 
(2) Of which a reasonable person would have known.
c) Three ways to show law is clearly established
(1) Controlling authority in jdx
(2) Consensus of cases of persuasive authority
(3) Unconstitutionality that is too obvious to have been litigated

d) How do we ever get clearly established law? SC: must first decide the constitution right at issue, THEN decide whether it was “clearly established”

3. Absolute Immunity: Need to prove in one of these categories and its part of an official act:
a) President (but not cabinet): No immunity if unofficial act (e.g., act not while Prez), but if Prez may be able to get delay Clinton v. Jones
b) Judges: If judge has some claim of jdx over matter, absolute immunity applies Stump
(1) But note SC in Stump still says qualified immunity even though no personal jdx over P bc no notice (does not address), and order not appealable bc no docket number

(2) Policy issue: fear of too many lawsuits by unhappy litigants
c) Prosecutors:
(1) Absolute immunity for actions as prosecutor (e.g., deciding who to indict, how case is tried)

(a) If prosecutor presents false evidence in ct? (knows witness is perjuring) and D is convicted ( ABSOLUTE IMMUNITY

(2) EXCEPTION: Qualified immunity for actions as investigator or administrator (e.g., cooks up some evidence, tells witness to lie and say “X”)

d) Members of Congress (Speech or Debate Clause):
(1) Immunity only for actions related to legislative functions (e.g., what’s said on senate floor)

(a) Immunity for what is said on floor of senate, BUT no absolute if send govt docs to a publisher

(2) Does not extend to:

(a) Republication of materials (Gravel case – send govt docs to publisher)
(b) Bribes ($10,000 in freezer case).
PART 8:  Misc
XXVII. Does P have the Right to A Jury Trial?
A. 7th Amendment right to a jury trial in a common law COA (i.e., “legal” action)

B. No right to jury trial equity action
C. If statutory COA: decide if right based on two-step process:  

1. Look at the COA and compare to COA that took place in England in 1791 (tried in law or equity cts?) 

a) Not as important bc may look like both (Terry – looked like breach of trust (equity) and breach of K (law)

2. Look at the remedy and determine whether the remedy sought is legal or equitable in nature (more important than first)
a) If suit involves both legal and equitable remedies ( typically, try the legal issues first and have the jury do the fact finding and then have the judge resolve the equitable issues

D. CA Constitutional Right to Jury
1. Look to England in 1850 to determine what causes of action go to the judge and what to the jury
2. Hung v. Wang: pre-trial procedures (initial gatekeeping) do not violate right to a jury trial as long as judge is not weighing the evidence
a) Statute requiring “reasonable probability” that P will succeed bc going forward  

b) Can interpret statute to mean just looking at Ps side and asking if there is enough going forward if jury accepts it (D can’t introduce own evidence that would bolster his case)

c) Similar to SJ mechanism where there is no weighing involved, but only looking at one side, this is only a procedural tool that does not violate the right to a jury trial 
XXVIII. Fluid Class Remedies
A. ISSUE: a lot of Ps in class action aren’t going to collect remedy, so issue is where should the leftover money go? A fluid class remedy would be giving it to individuals who are similarly situated to Ps
B. Will not be imposed by cts under Eisen (notice case) (note problem of underterrence)

1. BUT, often created as part of settlement, or as cy pres (literally, “as near”) after adjudication or settlement, giving remainder of leftover $ to some other charity or cause somehow associated with Ps 

C. EXCEPTION: Affirmative Action Remedies as Fluid Class Remedies – cts more willing to approve giving benefits/preference to future job applicants bc of past discrimination (no issue if giving back pay to identifiable employees)
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