Paying for Harm: Compensatory Damages 
A.
The Basic Principle: Restoring Plaintiff to His or Her Rightful Position

Approach to cases: 

ID legal theories

ID potential remedies

Categories of Remedies: 
1. compensatory (to compensate for suffered harm, E: damages)
2. coercive (injunction or specific performance decree, writ of mandamus, prohibition, habeas corpus)
3. declaratory (no direct order to ∆, E: decl. judgment, implicit coerciveness)

4. restitutionary (restore all ∆ gained at π's expense, including profits)
5. punitive (to punish or stat. minimum req'ts.)
6. ancillary (to aid other remedies, E: atty's fees & costs, contempt, execution and garnishment, receivership (manage assets pending litigation)
Damages - to restore the injured party to the rightful position. 
(2 justifications: corrective justice & economic analysis)
U.S. v. Hatahley, p. 11

Indians' cattle trespassers w/t grazing permits, gov't takes cattle and sells them. 
	TC:
	AC:

	1. fixed value of specially trained animals

2. mental suffering fixed figure

3. 1/2 of diminution of other herds.
	1. Failure to use “market value” for horses and burros

2. Failure to have individualized determination for mental suffering
3. Failure to prove livestock losses with sufficient certainty


· Rule: fund. principle of damages is to restore the injured party as nearly as possible to the position he would have been in but for the wrong.=to restore rightful position. 

· Must be precise measure of damages, effort to match the loss w/the awarded amount, and is about compensating for a wrong. 
· Courts use MV=value the goods would fetch if bought or sold, not sentimental or personalized value. *Except: sunken barge case, value to the owner awarded.
B.
Value as the Measure of the Rightful Position

2 kinds of disputes:
1. What is proper measure of market value? (evid. ?) Bring EW. 
2. Is market value the proper measure of damages? (conceptual and sometimes evidentiary). (What if no market or no well functioning market)
U.S. v. 50 acres of land, p. 19
Condemnation of dump property owned by municipality. 
Replacement cost or FMV of a substitute? 
Court: focuses on the value of the what π lost, not on the cost of repair or replacement

2 alternative measures:

1. Market value of old landfill ($225K)

2. Cost of a substitute facility ($723K)-if use it, need to account for extra years it will bring (old needed replacement in 13 years). 
Risk of windfall could be avoided by discounting the cost of substitute facility to account for its superior quality.
So, both measures, MV and R/R are the same, court: use MV, b/c administratively simpler.

Rule: unless a good reason to deviate from MV (like no market), use MV. 

Jacob & Young case: 

K said that only one brand of copper piping (cost a lot to tear that done, no req't to repace them, same market value with any pipe). Cost of repair/replacement or diff. in MV: here it is zero, use MV, put the π in the rightful position in the least expensive way possible. 

Court: choose the method cheapest for the ∆, MV here. 

Hypo of house w/no roof: 

MV of house w/t roof: 30K, 5K to put the roof. 
What is the measure? Repair or replacement, b/c that is the cheapest way to measure for the ∆. 

King Fisher, p. 26

Sunken barge case, 232K replacement cost awarded (value to the owner, not MV), whereas MV was only 30K. 
Exception to the cheapest way to ∆ rule: no market or it is not working. 
Court looked at the true MV, b/c 30K MV did not really represent the MV, only 6 left in the world. 

If the market is functioning well, the market value of the lost item and the cost for a reasonable replacement will be about the same.

Trinity Church v. John Hancock, p. 26

Church foundation started to move, instead of 26%, now 65% of its useful life, church will need to be rebuilt 150 years early. 

Measuring MV: no market, but damaged. 

So, replacement or restoration, present dollar value for damages which have occurred but won't be repaired until some time in the future, "discount the present value."

Decatur Count v. Young, p. 33

Applying insecticide to the crops, crops damaged. Fluctuating market. 

At what point do we measure MV? π argued for mv at the time of spring after holding of the crops. 

Rule: value property at the time of the loss (except of crops: time of harvest). 

Stocks: 

3 diff. approaches: 

1. loss at teh time of the wrong

2. highest value ↔ the time of the wrong and the time of trial, filing suit, or other. 

3. highest value ↔ the time learned of the loss and reas. time in which should have replaced the securities.

Summary: 

· Use MV where possible (50 acres)
· With sufficient precision (Hatahley)
· Individualized determination (Hatahley)
· Market price at the time π suffered the loss. Except crops: time of the harvest (Decatur)

· Except: no market (sewers, pain & suffering)-get actual cost of replacing it, or not working ("market for lemons" example)-still use MV, even though unfair. 
· R/r cost when cheaper for the ∆ (Jacob & Young). But: see King Fisher, which awarded r/r costs as a true MV, b/c got a bargain sale price, so in that case sale price did not represent true MV.
· If need replacement/r in the future, discount present value (Trinity)

Recap: 

1. D are aimed at putting π in the rightful position, but for the ∆'s worng. 

2. in putting the π in the rightful position

use MV where possible

need suff. precision

indiv. determination

3. we measure MV usually w/market price at the time π suffered the loss. 

Sometimes, we use the r/r cost when that cheaper for the ∆. 

C.
Reliance and Expectancy as Measures of the Rightful Position (Restitution to follow) *MV is only for computing those damages. 
Usual market values:

· Market value of lost or destroyed item

· Difference between the value of an item before and after it was damaged (reliance)
· Difference between what was promised and what was received (expectancy)
1. Reliance damages

B(status quo ante, before, always 0)-A(status after, with a minus) = reliance damages. 
Ask: how much π is worse off now than before ∆'s wrongful conduct? 

Moves π from point below 0 to the status quo ante

2. Expectancy

C(what promised)-A (what received) =expectancy damages. 
Moves π from point below 0 to the promised position. 

*to calculate C, don't forget to deduct money paid from promised, b/c it would be the expected profit! E: told to be worth 40K, paid 6K, so C is not 40, but 36K. 
*Which measure? 
-Torts: reliance. Except: when involves promise, like fraud cases (recent movement). 

-K: expectancy. 
Except: 
1. O'Connor v. Sullivan, the nose job case, only reliance damages b/c of p/p. 2. Ricketts (grandpa promises money, quits her job, promise of gift becomes enforceable through reliance). 

Neri v. Retail Marine Corp., p. 37
K to buy a boat for 12K, deposit of 4K, than breached, boat ordered and delivered already, ∆ refused to refund the deposit, loss recouped later, but could have sold boats, b/c LV seller. 

C = 2579 (expected profit)

B = 0

A = -674 (cost incurred)

Usual K, so get your expectancy. 

Chatlos Systems, Inc. National Cash Register Corp. p. 48

Chatlos was promised computer worth 207K, paid 46K and received a computer worth 6K. 

If reliance measure, how much worse off the buyer was before the K: 40K, but expectancy is 161 (207-46) minus minus 40K, so 201K. 

Court: expectancy, give them the profit they were expecting.  

Smith v. Bolles, p. 53

π bought 6K shares of stock, promised to be worth 40K, stock worth nothing. 
B is always 0, A = negative 6K, so reliance would be 6K. 
Expectancy would be 34K (40-6 paid). 
Fraud case, involves promise, but still torts, so gets reliance only. 

Diff. result from Chatlos, b/c it is a tort case. 

Movement in recent years to allow some fraud cases to sue for expectancy damages. In Cal, still open to debate, if there is a suit alleging some kind of fraud in the purchase sale, you get reliance, but if fiduciary, then expectancy, but not settled. 

· D.
Consequential Damages
· General damages=value of what π lost from the initial impact of ∆'s wrongdoing, E: value of property destroyed or not delivered, or loss of value b/c property was damaged or defective. 

· Consequential damages=everything that happens to plaintiff as a consequence of this initial loss.
· Available in both tort and K cases. Except: Meinrath, failure to pay money=no c. damages (exceptions: K to loan money, insurer's bad faith refusal to settle)
· In K, can be excluded, but the exclusion can be held unenforceable.  

Buck v. Morrow, p. 56

Pasture lease for $125, after 2d year option to sell, will compensate Buck for any or all losses occasioned by the sale. Had to find another pasture, took 5 months, $25 a year more expensive. 

Cost of cover ($50) would not compensate for lost cattle, feeding costs. 
Court: he gets consequential damages, if natural and proximate result of the breach. 
Meinrath v. Singer Co., p. 63

Marketing and distribution of computers and related products, enterprenueur tries to recover bonus compensation,

Claims: 

1. difference ↔ amount received and the maximum allowed amount=300K

2. consequential damages =770K. (∆ allegedly knew that π had subst. business ventures, apprised of necessity for prompt payment. other businesses suffered substantial losses. 

Court: If the wrong consists of a failure to pay money, no consequential damages, except the interest at the prevailing interest rate at the time, even if the c. damages are completely foreseeable.  P/p concerns. 
Exceptions to Meinrath rule: 

1. bad faith refusal to pay in ins. cases (can even get e. distress and p. damages)
2. K to loan money

C. damages under the UCC (incidental damages): 
UCC 2-719: you can't get them unless provided by the act. 

Can be excluded by the K, if the clause is not unconscionable, E: PI damages excluded=unconscionable.

Must be some minimal damages, can't exclude everything. 

E.
Limits on the Basic Principle

· All kinds of limitations on remedies: E: Arbitration as an exclusive remedy is a limitation, b/c arbitrators award lower amount of damages. 
· Unconscionable, if concern shelter or health. 

· Limitations on comm. loss are OK.
1.
The Parties’ Power to Specify the Remedy

Kearny v. Trecker Corp. v. Master Engraving Co., p. 74

∆ represented that machinery is great, but turned out to be inoperable for maj of the time. π suffers c. damages by falling late on its Ks. 2 clauses in the K: one excluding c. damages and the other limiting the remedy to repair or replacement. 
Com. loss, so unconsc. does not apply, π argues instead that repair and replacement clause as entire and exclusive remedy fails its essential purpose under UCC 719(2), because had to come back some many times. Court strikes that part of the K, but c. damages provision stands. 
Court: no invalidation of c. damages clause is required. Required only when the circs cause the cd exclusion to be inconsistent w/intent and reas. com. expectations of the parties. E: wrongful repudiation of a repair warranty may expose to cd not contemplated. 

Courts are split on that: 

-if excl. clause fails, c. damages fails too

-other courts, like Kearny: even if e. clause fails, c. damages clause stands. 
Still, π can get smth like Chatlos (which recovered b/c of extraordinary warranties and proved that the computer was actually worthless), their expectancy (b/c exclusive remedy failed ess. purpose here). 

The repair/replace remedy fails its essential purpose when seller is unable or unwilling to repair or replace it in a reas. time. 

Drafting tip: 

· Disclaim all the warranties, supersedes any representations. 
· Have some limited remedy with no cons. damages. 
· Or do liquidated damages (a set amount of damages or some formula for computing those damages). 

Liquidated Damages:

Test on enforceability (from Rest. of K):
1. must show that stated damages bear a reas. relationship to actual or anticipated loss (not a penalty, PH thinks penalties are ok to set by the parties, one less uncertainty)
and

2. actual damages are diff. to prove. 

*tension ↔ both parts of the K. Courts don't look at both together, but more focused on whether or not it is diff. to prove, is it trying to penalize rather than compensate. E: late on building a highway, upheld. 

*if liquidated damages clause is stricken, get your expectancy damages (think of foreseeability).
Hypo on remodeling the kitchen: 

want it done in a month, I'll pay 25K to remodel, for every day you are late past 25 (coming 28), penalty of 5K. Answer: most likely unenforceable, excessive, even though actual damages are difficult to prove. 

Ashcraft & Gerel v. Coady, p. 83

Managing partner fired, stole clients and sabotaged computer database. 
Court: l.damages are valid, as long as the amount agreed to by the parties prior to the breach is reasonable.  Here, only for material breaches and amount is reasonable, b/c gradually increased to reflect value to the firm. 

In a sense, it is a penalty, but court reaches the right result, b/c the breach here is not leaving the firm, but hacking into a computer database. 

Rule: when a K states several obligations of diff. importance, and the ld clause provides the same liability for breach of any of them, the clause is penalty and not a reas. attempt to estimate damages. 

Exception for l.d: when a potentially serious breach of K caused no damage at all, clause become unenforceable and it does not matter that actual damages are hard to predict. 

2.
Avoidable Consequences, Offsetting Benefits, and Collateral Sources 

Limitations on Damages that Parties Put in in K area: 

1. Avoidable consequences (doctrine of mitigation)
2. Offsetting benefits

3. Collateral sources 

1. Avoidable Consequences-Doctrine of mitigation. 
Avoidable consequences or mitigation rule=regardless of the position after the wrong, the π is only compensated for unavoidable losses, if reas. could have been avoided 

What is a reas. step in mitigation: 

· stop unnecessary work

· make a reas. resale

· obtain substitute performance

· You are not required to accept diff. or inferior employment (courts protective of actors and professionals, b/c can always find differences in jobs). 

Rockingham County v. Luten Bridge, p. 3 (handout)

At the time of breach by county, very little work on the bridge was done, costs were 1.9K, but bridge company continued with the construction, expended 10K in costs, then sued county for breach, demands 18K (original K price, bridge co.'s profit would have been 8K after 10K costs). 
Bridge co. should have stopped working under principle of mitigation or avoidable consequences. 
Rule: duty to mitigate. If don't mitigate, you get damages as if you mitigated. 

If mitigated, would have gotten 8K profit, plus its 1.9 of costs=9.9K total, 8K in pocket. 

But it did not mitigate, so gets 9.9K, but it expended 10K=$100 in pocket. 

Mitigation rule does not make the nonbreacher worse off, but much better for the ∆. 
McGingley case: 

injured by gov't, you should have an operation, will make you better, dangerous operation, did not need to take that step.
Rule: not every possible step to mitigate, only reas. steps to mitigate. 

Parker v. 20th Century Fox, p. 7. 

MacLaine refuses to star in a substitution film instead of Bloomer girl. Court: inferior or different movie. 

Measure of recovery for wrongfully discharged employee is the amount of salary agreed upon for the period of service, less the amount which the employer affirmatively proves the employee has earned or with reas. effort might have earned from other employment. 

Mitigation rule in empl. K: have to take similar work, but no duty to seek diff. or inferior kind of employment. 

2. Offsetting benefits
Formula: 

profit (K price minus reas. value minus costs, like touching up)- reselling profit (new K price minus reas. value minus costs)=what you get after offset
Hypo on selling the car: 

-K to sell a car for 2K, breaches, reas. value is 1.5K, you do not resell. 

Damages: 0.5K. you still have the car, so not 2K. 

-if you sell for 1.8 (the "offsetting benefit"), your damages are: $200, b/c you got your profit, $300; if more than 200, would put in a better position than but for the breach. 

-If had to expend $50 to touch up under original deal, then profit would have been 450. 

in the new deal, you don't need to do the touch up. you get $150 now, b/c you get your 300 profit from this sale, so only need to get add. 150. 

*Damages based on FMV of your services, you only get 1000k even if you could get that treatment for more money. 

If you sell for 2.1K, and unless you have conseq. damages, you get nothing, b/c you are better off this way. 

3. Collateral Sources 

Coll. source rule: damages are not credited to the tortfeasor, if ind. from the tortfeasor's sources. CSR is an exception to the offsetting benefits rule. 

-ins. benefits

-gov. benefits

*must be ind. from the tortfeasor, but more like an ind. fund. E: Molzof.
Molzof case: 

Sues VA for damages, gets treatment for VA, diff. pots of money: insurer and VA, no coll. source.
Hypo about the gate:

Crashes into the gate, 1K damage, claim to carrier, who pays and 250K to fix it. If we apply offsetting benefits rule, you would not get that 750K check if not for that wrong, 250K is what the damages should be. 

Different rule here: you get 1K! So at the end, you are up 750K position. 

Rationale: ins. benefits or gov. benefits are paid for wrong or injury, ∆ does not get credit for it, don't want to reward ∆ for the π's decision to buy insurance.

But: some ins. co. have subrogation clause: if you get money from ∆, we get that money back that they paid you. 

In cases where there is a subrogation clause, no double recovery problem. But: if no such clause, then better off. 

Arguments for: 

1. want to encourage ins., esp. b/c there will be some cases where the tortfeasor is unknown or judg. prof

2. better than ∆ pay than innocent π, rather ∆ lucky to hurt someone w/insurance. 

3. subrogation takes care of potential double recovery
4. militates against other factors in torts cases, like fact that jury is not told about contingency fees. 

Arguments against: 

1. double recovery
2. no reason for a special exception for this kinds of offsetting benefits, if we allow other benefits to count against the π

3. solves other problems, like cont. fee, address that by allowing for recovery of atty fees.
3.
Proximate Cause and Related Problems

Limits that apply to general rules: 

1. certainty

"new business rule" -E of subst. K law that is really a damage rule: in some Js, if somebody breaches and causes a failure of a new business, too speculative.

2. actual cause

E: cancer and smoke stack. if don't know which ones were caused by that, no recovery. 

3. K or tort doctrines related to foreseeability

Hadley v. Baxendale: crankshaft: can only get damages for damages that were reas. foreseeable.  

in tort law, a bunch of doctrines: 

· duty rules=special rules on em. distress

· proximate cause
· ec. harm rule= in the absence of physical impact, no recovery for ec. harm. Except: when ec. harm is the only harm, like accountant's negligence. 

*all justified by a public policy concern. 

Pruitt v. Allied Chemical Corp., p. 110

Pollution with of the river with a chemical. π sell seafood, claims lost profits, seafood contaminated, and drop in price. Indirect harm to business here, no direct physical damage. Recovery for loss of prospective economic benefits. 

General rule is that the π cannot recover for indirect ec. harm, but in cases of loss of business opportunities due to pollution of streams adjoining a π's property, awarded damages. Here, not claim of a direct user (which is recoverable), but right of those who buy and sell to direct users. 

There is not really a certainty problem: we know why fish died and restaurant closed, no ? about causation. Why would not the court allow all of the π who suffered to recover? B/c the line has to be drawn somewhere, here, at the water edge: who make living on the water, get to recover, people on the shore can't. 

Evra Corp. v. Swiss Bank Corp., p. 119

Company sues the bank for negl. handling of the transfer of the money, 2.1 mil in lost profits, no K ↔ the bank and the transferor, so tort case for negligence. 

Posner relied on K case, Hadley; PH: it does not apply, you take the π as you find them. Posner is only concerned with the cheapest cost avoided, ↔ the bank and you, you bear the costs, the bank did not know, sloppy application of doctrines, hanging onto foreseeability. PH: would the result be different if told them about consequences?
Court: no c. damages, b/c not foreseeable. 

This case shows that some judges are not concerned about policy reasons.
Hypo on executive in a cab:

E: executive jumps into a cab and I need to be in LAX in 20 min if I miss, 2 mil dollar deal. you promise to do it, driver is late. Should the driver be on the hook? No, only damages that are certain and foreseeable. 
It is foreseeable here, you know about it, no disclaimer. obviously, don't normally pay $500, compensates for add. risk. Think about why not, why not putting some π in a position. 

PH: executive should get compensated, b/c foreseeable damages. 
F.
Damages Where Value Cannot Be Measured in Dollars

1.
Personal Injuries and Death
PI:

· No functioning market, no promised position, so bringing the π back to 0 using market values (E: how much does it cost to do this surgery, etc.). 
· Rule: economic damages, such as wages and meds are recoverable. 
· Very arbitrary, let the jury come w/#. 

· Noneconomic damages (pain & suff. and ED)-big dispute. E: 9/11 fund, 250K for each victim. In Cal., nonec. damages from injury by a med. provider are capped by 250K by state law.
· Per diem argument (used by π)-some states do not allow it. E: give π $5 a day for pain & suffering. 
· As a ∆ lawyer, focus on big figure, shocks the conscience. 

· Golden rule argument-prohibited everywhere, cannot say put yourself in π's shoes. 

WD: 

· CL rule=only statute-authorized damages are ok. 

· E: Cal. spouses and children and domestic partners can recover, but unmarried cohabitants cannot. 

· Only pecuniary loss can be recovered in Cal.!

Type of damages you can recover (varies by state): 

· fin. benefits decedent would have provided
· monetary equivalent of loss of comfort society and protection

· you can't get damages for pain or anguish by the person who was killed

· funeral expenses

*Some states cap the amount of ED damages, some provide that only spouses and not children or parents can't recover for a child, unless fin. support. 

2.
Dignitary and Constitutional Harms
Types of d. torts:  

· assault

· FI

· MP

· IIED

· defamation

· invasion of privacy

· batteries that are offensive but no physical harm. E: spit case, 1K recovery. 
Remittitur=procedure by which judges reduce jury verdict, if π refuses to remit, new trial (disadv. for π is no opportunity to present how bad the liability was). 

Additur-increase of the verdict-does not exist, only remedy for a unreas. low verdict is the new trial. 

Reasons for Dignitary Harms:

1. Compensate

2. Avoiding self-help

3. Deterrent/punitive function

Type of injuries: 

1. damages to reputation

2. ED/pain & suffering

*What if no ED, should compensate for loss of dignity itself? 

Levka v. City of Chicago, p. 181

Const. rights violation pleaded, not a CL tort for a strip search after arrest. 

Test for jury V: whether award is monstrously excessive and shocks the conscience. Court: compare to similar cases for strip searches; award excessive b/c no aggr. circs, 1 isolated visit to a shrink is not enough, award reduced to 25K (used to be 50K for ED, but not for lost profits). 

Jury can't hear about amounts in other cases, but judges are aware of other verdicts. 

PH: comparison only useful for these type of cases, but not for others.  E: 80K for a cup of coffee, bad faith ins. adjusting-1 mil, etc. 

*Amount of comp. for ED varies depending on how π presents himself. Juries look for circ. E of E: reg. seeing a therapist, problems with marriages, losing their job. 
*If can't prove any e. distress damage, if want to teach a lesson, sue for nominal damages of $1, then might provide a hook for punitive damages (in some states, have to have an award for punitive damages). 

Carey v. Piphus, p. 193

High school freshman claims suspended w/t notice and opportunity to be heard after principal saw him with mari cig. 

Court: only compensatory damages for violation of const. rights, but punies might be awarded too, if malicious intention to deprive of their rights. 

No presumed damages for const. violations! (Allowed in some defamation cases, like false slander).

But: denial of procedural DP is actionable for nominal damages w/t proof of actual injury, but he argued no need to prove his damages. 

Still has to prove liability, gov't conceded it here, no damages, no need to prove damages, you can get a nominal $1, but to get real damages, prove them. 

Court refused to extend presumed damages available in defamation cases to con. law violation cases. But: right to vote cases though! no need to prove ED, in practice these are presumed damages. 
*Alternative to Presumed Damages: Prove there was damage to your reputation!
G.
Time and the Value of Money

Prejudgment interest=from the wrong till the time of the trial. 

Postjudgment interest=from the trial till the end of appeals (used to be 10%, so might be to the actual benefit of the π). Some states have a formula for that. 
Present value for future losses= concerns awarding damages for money that π won't have earned/won't need until some point in the future. 
Takes into account: 
will invest the money

salary would go up (b/c of the inflation and productivity increase)

Formula for using the table = deduct wage increase from return on the safe investment and then locate the value in the table and add each year separately.
 Present value calcs: 

-How much money can you get on your investments (issue about real int. rate, inflation, just understand that there are diff. interest rates). Assumptions made by economists have great influence on the bottom line. 

-How much things are going to cost in the future


Debate, experts for π (will argue low interest rates and high inflation) and ∆ (will argue high interest rates and low inflation), what kind of assumptions do you believe. 

General assumptions:

1. the riskier, the higher the interest rate

generally assume that π will invest in safe investment. 

2. length of investment: the longer locks up, the more interest that must be paid. 

*Discount rate=deduct wage increase from return.

*If wage increase exceeds, need a diff. chart, not the one from the book!

*If we assume that paid on 1st year, no discount of first year's salary, but if at the end, we need to discount the first year's salary.
*Both wages and return on investment are tied to inflation, which is a component!

Preventing Harm: The Measure of Injunctive Relief
Injunction=court order enforceable by sanctions for contempt of court directing ∆ to do or refrain from doing smth; aimed at the future to assure the rightful position. 
One of coercive remedies, enforced by power of contempt

Equitable coercive remedy (legal c. remedies are various writs).

Sometimes both damages and injunction are appropriate, where no double recovery (harm happened and harm in the future).
Types of injunctions π can get: 

1. Preventive Injunction (prohibitory)
Preventing future harm, E: barring removal of the 4th tree.

2. Reparative Injunction (mandatory)
Preventing future bad effects of past harm, E: shore up the area near removed tree. 

A.       Preventive Injunctions (Prohibitory)
Only when possible to prevent future harm or future bad effects. 

E: injury in the past, meds in the future: cannot prevent it. 

Humble Oil & Refining Co. v. Harang, p. 233

π seeks court order that says do not destroy E in the case. 

Test: 

1. Propensity requirement-has to show that he would, prove substantial realistic threat of a violation by the ∆. (to ensure no damage to reputation w/t good reason & no unfair tactical advantage for π)
2. Proof of irreparable injury (no adeq. remedy at law)

Need smth more than just assertion/speculation, like video of shredding the docs. 

Here, even if issued, not effective, will never know if destroyed. 
*if propensity fails, it is for ripeness (not enough E yet that anything will happen) or mootness (not likely to happen in the future). 

Marshall v. Goodyear Tire & Rubber Co., p. 241

Sec. of labor wants a nationwide inj for the company after 1 mngr at 1 store discriminates. 

· Nationwide or companywide injunction appr. only when the facts indicate a company policy or practice in violation of the statute. 

· Scope of violation determines the scope of the remedy, tied to propensity: how broad, how wide. 

· Broadness depends upon the nature of the facts. If company-wide practice, then might work. Similarly, if a region, can work. 


U.S. v. Grant, p. 247

Serves on 2 boards, π wants court order that prevents future appointment of the same person to the boards, directors quit and say won't do that again.
Mootness for purposes of issuing an injunction is diff. from const. mootness. 

Not moot for const., b/c C&C arises when interlocked director again. 

To reverse on appeal, strong showing of abuse of discretion. 

Test: some cognizable danger of violation, more than a mere possibility (PH: not helpful). 

3 factors to consider: 

1. (how believable) the bona fides of the expressed intent to comply (credibility determination, E: sell the chain saw)-strong deference
2. (what prevents) the effectiveness of the discontinuance
3. (what was done) in some cases, the character of past violations. 

Court driven by very strong def. to TC, credibility deference makes sense. Do you really want to defer? Concur: would be much less deferential than maj. If you have mootness ? by TC as a matter of credibility, defer, heave burden to overcome for the losing party. 

Nicholson v. Connecticut, p. 252

House for parolees, π seeks I to enjoin future nuisance, speculative on whether there will be crime, but property values are already down. 

Court: denied, not enough proof that there will be a violation, legal problem as to the crime. PH: policy reasons, where else to put it, court hides behind propensity even though a policy case, court subst. doesn't want to call it nuisance. 
Depreciation is not enough to get I.

Can get an I for dump/embalming, but not for this (b/c this has a social value). 

B.
Reparative Injunctions (Mandatory)
· Prevent future bad effects of past harm.  

· Also aimed at the future, not the past. Get damages for the past

· ***Propensity is not a problem-established!

Bell v. Southwell, p. 260

Georgia election involved racial discrimination, liability established. DC denied, b/c thought injunctions point in the future. 

AC: there is still a future bad effect in that everyone lives with that official. 

Courts can grant a preventive I and reparative I or either. E: in tree example, possible to do both. 

Not a problem that occurred in the past so long as future bad effect. 

Forster v. Boss, p. 264

Sale of property at the lake, π are the buyers, did not get permit, fraud, swim dock not demolished. ∆ argue the double recovery, π got both damages, incl. punies, and I. 

Here, possible to put in the rightful position only with damages, but inj. alone would not help, b/c there was this delay in living with the swim dock and w/t a permit. So, no double recovery if damages for delay & I or just damages. 

Court: I is good enough, no delay damages b/c you did not ask. Nominal damages would work to get punies or atty fees in state cases. 
π should retain the punies, b/c punies are not designed to compensate. 

Scope of Injunctions
2 major approaches to scope: 

1. Winston-rightful position - *dominant!
2. Bailey-equity's roving com. to do good, free-wheeling equitable discretion. 

Winston Research Corp. v. Minn. Mining, p. 271

Stole trade secret, allowed ∆ to develop this faster, compete unfairly. π did not want damages, wanted to get π's product out and prohibit ∆ from doing that. TC: I for 2 years, both sides appeal. π wants perm. I (preventative). 

Perm. I would be overcompensating, b/c after 2 years others would have developed if there was no infringement. 
AC upheld, b/c a reas. approximation of the rightful position (no time or forever would be struck down).
I used to keep the π in the rightful position. 
Bailey v. Proctor, p. 276

Mutual fund, uneven and misleading distr. of risk and reward, DC ordered liquidation even though fund became solvent again and new management who did not defraud. 

Remedy here was not connected to the rightful position: if not for the wrong, bondholders would have those bonds, but now they just get their money back and no longer have bonds.

When you go to judge sitting in equity, appeal to fairness, competing tradition, once a court has J over a case in equity, it has a roving comm'n to do good. 

If B court would decide Winston case, possible to grant injunction in perpetuity.

B has appeal in public interest cases.  
C.  
Structural Injunctions
1.
The Scope of the Injunction When Issued 

S. injunctions-series of prev. and rep. to restructure and reform gov't institutions that syst. violating the law or whose very structure is unlawful. 
E: prison litigation, school desegregation, mental hospitals, antitrust cases, police civil rights cases. 

*For s. injunctions, rightful position is now the standard (like Winston). 

Swan case, p. 290: 

Long history of de jure segr, 2 school systems, students bussed. 
Court created attendance zones and paired schools to create racially integrated schools. Had effect of more integration than w/t the wrong, so overremedying. 

SC upheld, recognized Bailey-liberal judges standard. 

Milliken I case, p. 291: 

School district that also had engaged in segreg, in Detroit area. 
DC we can't des. just Detroit, impossible to integrate just using Detr. itself. So ordered plan that included the suburbs, 3d parties. Interdistrict remdy for intradistrict violations. 

SC: once de jure seg. found, remedy can extend to wrongdoers, but suburbs here were not the wrongdoers. So, this metro remedy was beyond the power of the court - conserv. view, remedy has to be tied to the rightful position. 
*Both Swan and Miliken, 2 competing cases, both written by J. Berger, lower courts go either way.  

Miliken view beat up the Swan view in Jenkins: 

Missouri v. Jenkins, p. 294

Racial segregation, converted to magnet schools, imposed salary increases, annual cost per pupil very high, enrollment still 68% black, DC felt that purely intradistrict remedy would be insufficient. DC set out a  program to create a school district equal to or superior. 

Court: DC devised a remedy to accomplish indirectly what it lacks the remedial authority to mandate directly: the interdistrict transfer of students. 

Went to SC 3 times, 3d one is to challenge salary increases, 5-4 split, SC strongly goes for the rightful position standard, remedy goes beyond the rightful position. 

Even if no de jure segr. would be de facto segr. Therefore, this remedy would have put them in a better than RP. 

Tie remedy to RP, underremediate rather than over. 

But: PH: most people would apply Bailey here. 

Hutto v. Finney, p. 307

Bad conditions in Ark. prison, crowding, rape, malnutrition, Many hearings to monitor progress, conditions worsen. 

TC orders 30 day cap on punitive isolation, judge is fed up w/ no progress, at the very list, 30 day cap. 
SC upheld that as prophylactic measure, beyond rightful position to protect the rightful position. 

Prophylactic Injunctions (Better chance to get if phrase as proph.):

I going further than the rightful position in order to protect the rightful position.
E: Proctor, tree example, keeps coming back, I says stay at least 100 yards away from the property. Not the rightful position, means I can't go the last 100 yards of my own property, 

Problem sometimes you don't know whether further RP or free wheel equitable discretion and dress it up as proph. injunction. 

Lewis v. Casey, p. 313 (too far)
Class action by Ariz. prisoners re inad. law libraries and legal assistances. 
DC made finding s re 2 incidents, but entered an injunction for every prison in the system, improving the library system, like noise reduction measures. 
Still does not help the illiterate people. 

SC: goes way beyond, restructuring library system, not his job to improve it, but rather to remedy the problem of ill. prisoners w/t access to legal books. Even as a prophylactic injunction, it went too far even for more liberal justices. 

U.S. v. Virginia, p. 319 (not far enough)
State-supported all-men college, created another for women based on separate but equal concept. 
Remedial decree must closely fit the const. violation, shaped to place persons unconst. denied an opportunity or advantage in the position they would have occupied in the absence of discrimination. Separate program is inferior. 

Court: affords no cure at all for the opportunities and advantages withheld from women who want that education. 

Maj: need to put them back in RP, being admitted at VMI. 
Diss: separate but truly equal works as long as really equal. 

· *At least the rhetoric is in the rightful position camp.

· If want remedy beyond RP, gotta argue it is a prophylactic measure aimed at RP. 
· Can't argue for Bailey position. 

· It is about the RP!
2.
Modifying Injunctions
· Court has the power to modify the injunction, but not damage awards, which are decided at a single point of time. 

· The standard for fed. court: FR 60: no longer equitable that a judgment has a prospective application. Still does not tell us when is inequitable. 

· Old standard: used to be very hard to get modification: (Swift case): must make nothing else than a clear showing of grievous wrong, evoked by new and unforeseen circs.
Rufo v. Inmates of Suffolk County Jail, p. 328 (new standard, relaxes Swift)
Inmates sued b/c not convicted are held in unconst. cond. 
DC issued a perm. inj, problems unresolved, orders to renovate another facility as a subst. detention center, not stared work on that timely, population of inmates increases. 

Consent decree-no need for liability, diff. from settl. : it is both I and K, agreement ↔ the parties enforceable by the court through the contempt power. 

Sheriff wants to change the key provision: allow double bunking now. 

DC refused applying old Swift case standard, SC vacated and remanded, more flexible standard apply. 

SC decides 2 questions: 

1. is the M permitted, and if so

2. figure out how to modify
Answers: 

I. 
Modification allowed, where: 

1.
changed factual conditions make compliance with the decree substantially more onerous:

Facts on both sides here, we let you build bigger prison-more prisoners are coming in now). 

2. 
the decree proves unworkable b/c of unforeseen obstacles 
Note: not reas. unforeseeable standard. Dissent wants objective standard.

Here, population increased, sheriff did not actually foresee it. 

3. 
enf. of decree w/t modification would be detr. to the public interest. 

Argument: if we don't double bunk, we are going to have to let them go. 

4. 
the stat/dec. law has changed to make legal what the decree was designed to prevent;

Variation on point 1, makes parties less willing to compromise if the deal can be undone later)  

But: no modification where a party relies upon events that actually were anticipated at the time it ent. into a decree. 

Here, at the time entered into this agreement, law was unclear whether const. or not, so they made a deal under conditions of uncertainty. 

5. 
modification could be warranted if the parties had based their agreement on a misund. of the gov. law
*If can prove any one of those 5, should grant. 

***Since Ruffo, these 5 factors applied to cases not involving CD!!!
Criticisms: 
-less incentive to settle/CD

-subj. standard for #2

II. 
How to modify: 

· should be suitably tailored to the changed circs
· don't modify in a way that violates the C

· const. floor standard: 

· nonprison context: don't impose the const. floor unless that is part of the parties' agreement (if agreement says that, DC can approve)
· prison context: after PLRA, now can only have const. floor if you modifying

· (applies to both prison and nonprison) deference to public auth., if they are involved (objections to that too, controversial)

*Last principle was recently reaffirmed by the Frew case: principles of fed. require that state officials with front line resp. from ad. the program be given latitude and subst. discretion. 

*Now in prison context, can have either consent decree w/const. floor or settlement agreement with more, but no power of contempt; can still get damages, but not much good from that.
*In nonprison context, can have consent decree beyond const. floor.

3.
The Rights of Third Parties
*that did not do anything wrong. 
Under Hills and Milliken, third parties may be burdened, even substantially, short of “restructuring.”  But as to direct court orders to third parties, they can be no more than minor and ancillary.

Hills v. Gautreaux, p. 346

Chic. auth and fed. gov't responsible for segregation, remedy is that suburbs have to have public housing (section 8 housing, subsidized, not required to build anything). 
Suburbs sued, innocent 3d party, increased soc. servs, ER, etc. 

Court: you can burden an innocent 3d party seriously w/t any const. violation short of restructuring the whole system (no direct order though).

*Does not overrule Miliken that said no interdistrict remedy for intradistrict violations, b/c in M the remedy went too far (restructure the whole system + direct order). 

*Hard to reconcile with subs. case Jenkins that found interdistrict remedy improper with less burden than here (just losing some students to downtown magnet schools), dissent: eff. overruled Hill that allowed that kind of a burden. 

General Building Contractors v. Penn, p. 353

Employers obligated to hire operating engineers only from union list, the "hiring hall."

Here, diff. from Hills (where just a burden, but no direct order), here direct order to the innocent 3d party. 

Court: only minor and ancillary direct orders are allowed against innocent 3d parties, but not paying or so on. 
Exception: gov't agencies enforcing them, like police ordered to do smth in Brown. 
PH: suburbs in Hills were more burdened, hard to digest. So, unless ordered directly, high burden is fine. 
IV.
Choosing Remedies
A.
Substitutionary or Specific Relief

1.
The Irreparable Injury Rule
Choice ↔ damages and injunction, what should the π get?
Standard for getting I: 

1. Propensity-realistic threat of harm

2. Irreparable injury/no adequate remedy at law
3. Sometimes, other policy concerns

a.
undue hardship

b.
burden on court

c.
reason of subst. or proce. policy incl. 1A and right jury trail issues

Pardee v. Camden Lumber Co., p. 363

To enjoin ∆ from cutting timber on π's land, no dispute that π owns the trees, π wants I, b/c always puts in better bargaining position. 

Equitable relief only if no adequate relief at law. 

Court: trees are so valuable, special value not easily replaced with money. Horses are not-PH, no longer the rule, no distinction. 

So, since early 1900s, SP/I expands from land cases to other cases. 

Brook v. James Cullimore, p. 374

Replevin (legal remedy for return of personal property). 

Court: π has a choice here, could have sued for replevin or damages, sued for replevin, entitled to return. ∆ has no right to choose. 
R easier to in, b/c no need to show propensity or irr. injury, no power of contempt, sheriff looks for that. 
If I can hide the silver from sheriff, then the remedy of R is not adequate. 

Standard for Adequacy:

Inadequate when not as complete, practical and efficacious as the equitable remedy. 

*Easy to meet, a bit harder, inconvenient, hard to compute, too speculative. E: lost profits cases. 
How inadequate damages must be? Virg. voting machines note case: made π to manufacture the machines, I: desperate, smth about the market.

Van Wagner Adv. Corp. v. S&M  Enters, p. 394

Unique billboard space, breach b/c the whole block is to be demolished. 

Irr. inj., here, b/c hard to compute damages or b/c damages are too speculative, space is even more unique than trees and voting machines. 

But: court says adequate, being int. dishonest and uses policy concerns, the burden on ∆ is so much greater than the benefit. 
Sometimes, courts will say adequate while really meaning policy concerns. 
2.
Economic Analysis of Specific v. Substitutionary Relief

Ec. analysis of the choice ↔ damages and I: 

Kaldor-Hicks) Efficiency: The rule that maximizes overall social wealth, regardless of its distribution. About making it as big as possible, not about ditr. 
Transaction costs: The costs of bargaining, including costs of obtaining information and acting strategically. 
Coase theorem: In the absence of transaction costs, the parties will bargain to an efficient result regardless of the underlying legal rule. If we could bargain freely, we would bargain to an eff. outcome regardless of the rules in perfect world w/t t. costs. 

Bottom line: 
-Low transaction costs (any cost, any impediments to bargaining), use I (b/c parties will bargain to an eff. result, better to avoid court errors in calc. damages). 

-High trans. costs: use damages (parties won't bargain if I granted while t. costs are high). 

*Always think of 3 scenarios: no court intervention, I, and damages. Think of what is the most efficient (total wealth high). 
Take into account that π needs to mitigate damages, like installing a filter. 

*In a laundry hypo, economists care that the filters are installed and the scrubbers are not. 
Criticisms of economists answer to I or D: 

1. T. costs are usually high, so I won't lead to eff. result


-high info costs


-high barg. costs (bilateral monopoly problem-1 buyer and 1 seller, not bargaining to eff. result)

2. Denying the I in sit. of high t. costs is unfair from corrective justice perspective. 

3. Rationality problems-can we expect people to act as though they are rat. ec. actors. 

3.
Undue Hardship and Burden on Court
Policy concerns not to grant an I/defenses to SP:
· undue hardship
· burden on court

· reason of subst. or proc. policy (1A & and right to jury trial issues, multiplicity of lawsuits)
Ariola v. Nigro, p. 401 (no undue hardship)
∆ foundation encroached on π's property, π asked them to discontinue construction, sees I now to dismantle the building (will need damages for water damage due to encroachment). High cost I or damages? 
Test for undue hardship: 
1. show that benefit is small compared to the burden to the ∆ (much greater burden). 

2. show that ∆ did not engage in willful misconduct.

*π's conduct will be relevant too. 

Undue hardship to the ∆ trumped by other policy concerns, willful misconduct on the part of the ∆ (knew about encroachment and continued building). 

Split on how bad the conduct should be, this court: even negligence might be bad enough. 

*Sometimes, courts will accept the undue hardship argument even in cases of int. conduct, like cement plant case-45M investment, creates jobs. 

Very fact-specific, conflicting results from diff. J.
Cooperative Ins. Society v. Argyll Stores, p. 411 (burden on the courts)
Wanted to close Safeway store, anchor store, would be breach of the lease, covenant to keep it open for during normal hours. 
No SP, only proper remedy is damages, b/c hard to police it for the court for 17 years. Dist. from Ariola, which was a tort case, here a K case (no wrong). 

Equitable concerns, like burdens, are considered. 

But: if some social good, like supervising school restructuring, then burden on the court would not matter. 

Ebay v. Mercerxchange, p. 46 (Suppl.)-Possibly the new standard for I in fed. courts! (PH-won't stand)
Patent infr. lawsuit against ebay, jury found for π, but motion for perm I denied

4 factor test:
· that suffered an irr. injury

· remedies are inadequate to compensate

· balance of hardships ↔ π and ∆, remedy in equity is waranted

· public interest would be disserved by a PI
*State courts have their own standards, but this might be a new test for all fed. courts as opposed to 3-part test we studied. 
4.
Reasons of Substance or Procedural Policy

Willing v. Mazzocone, p. 421 (1A concern)
Suit by law firm for a sandwich-board sign & defamation, false accusations, reputation harm and indigent ∆. 

Here, reasons court gives against I: 

· 1A-only one convincing.
· adequacy of damages-she is destitute.
· right to jury T (what if throwing eggs-courts would enjoin)

· multiplicity of lawsuits

Here, π wants to shut her up, very hard to order not to speak, esp. before it is spoken. Does not matter if false speech, very diff. to get an inj. in speech issues. 

· Split on whether to affirm inj. against unprotected speech. 

· There are several cat. of speech that are unprotected, PR upheld if not based on the content. 

· Surprising # of cases enjoined repetition of libels despite Willing

· Willing is no longer a rule against restraints prior to publications, it is a rule for restraints prior to adjudication. 

Am. Broadc. Cos. v. Wolf, p. 435

Right of first refusal clause in the K with ABC, but Wolf signs K with CBS, ABC sued. 

Pers. services K rule: can't force them to work for you, damages. 
PH: no one forcing to work for them, just not work for anyone else, but court still denies I. However, damages would not be adequate, how to calculate them. 

Dist. from voting machines case, b/c there no personal service, don't care who makes them. 
The more it matters who the person is, the less likelihood of the I. 

B.
Preliminary or Permanent Relief 
(The Law of Preliminary Injunctions and TROs)
· PI & TRO=relief before the judgment on the merits

· PI is issued before judgment and lasts only till the time of judgment, diff. 4-part test as opposed to perm. inj.'s 3-part test. 

· Tougher to get PI b/c of the risk of error, not all E yet, not just inad. of damages, but some problem before judgment.
LA Memorial Coliseum v. NFL, p. 440

Abuse of discretion standard, NFL tried to prevent Raiders from moving to LA, NFL appealed the PI and got order staying PI. 
Test: 
1. strong likelihood of success on the merits (propensity)

2. possibility of II (up to judgment) to π if the relief not granted
*Diff. for II for perm. inj! Will smth happen that can't be fixed with damages/incapable of being undone till the judgment? 

3. balance of hardships favoring the π 
*Risk of error, π-∆, what will happen if granted/denied, one will be harmed if mistake. 

4. advancement of the public interest (in certain cases)

*Some J require proof of all elements, others balance totality of circs. 
*We got 3 standards (real, ebay, and diff. for PI)!
How do courts decide it? 
· Look at records/testimony

· Balancing success and irr. injury, a lot of discretion in TC

· Ec. analysis, formula: 

Probability of π's Success X Harm to π if err. denied > Probability of ∆'s success X Harm to ∆ if err. granted. + add public interest on either side, if any. 
Lakeshore Hills, Inc. v. Adcox, p. 447

Black bear pet in the subdivision, covenants bind all of the owners, only household pets are allowed, HOA seeks PI. 

Apply test, all 4 in favor of π. 
If no direct covenant, likelihood of success decreases, less likely to get PI. 

Request for Stay: 
· Prevents enf. of the lower court's order pending appeal

· Similar issues to PI like risk of error

· Cal. rule on stay of monetary judgments=post bond 2.5 times the amount, if does not do that, π can start collecting before the appeal. 

Test: 
1. There is a reasonable probability that four Justices will vote to grant cert.

2. There is “a fair prospect will conclude that the decision below was erroneous.”

3. Irreparable harm is likely to result from the denial of a stay. and

4. Balance of the equities, look at harm to both parties as well as the interests of the public at large.
(Rostker v. Goldberg, 448 U.S. 1306.)

*Justice can grant/deny/refer to the whole court to decide, deference to DC. Sometimes USSC decides on the merits, but unusual. 

Bush v. Gore (stay order)

Posner's explanation of this decision: even though harm to Gore would be tremendous, probability of success is 0. Multiply by 0, get 0. 

Scalia: issuance of the stay suggests that a maj. of the court believe that pet. have a subst. probability of success. 
Stevens's dissent: has to show substantially a likelihood of irr. harm, petitioners failed. 
Look at the likely outcome of an appeal!
Injunction Bonds

· Purpose: to deal with balance of the hardships to mitigate risk of error, discourages π seeking PI.
· Liability for damages to ∆ limited to the amount of the bond. 

· Bond req't can be waived, if π agrees to pay all of the ∆'s damages, not just up to the amount of the bond. 
· Court can excuse payment/set bond at $0 on bond for err. issue inj, if public interest lit.
Coyne-Delany Co. v. Cap., 451

K to replace the plumbing fixtures in state prison, bad valves, asked all bidders not to consider Coyne-Delany, sued the board, got TRO, 5K bond ordered, at PI then issued, same amount of the bond. 

In fed. court, ∆ can and should request a bond when π asks for PI (in such sum as the court deems proper. 
GF belief that π would win does not excuse the payment of damages if error. 

∆ will need to prove damages. 

As ∆, ask for high bond, as π, for low. 

On appeal of PI argue for that as well, but too late at final judgment to make that argument.

Temporary Restraining Orders

· Same standard as for PI, more truncated, make a case (affidavits, other E)
· TRO const. without notice, if good reason for not giving notice. 
· Fed. court TROs, rule 65: give notice or good reason for giving notice (atty have to certify to the judge why notice not given, state the efforts made)
Carroll v. Presid. of Princess Anne, p. 459

Hate rally by white supremacists, town wants to get TRO w/t notice.

No 1A problem, b/c fighting words unprotected speech. 

SC: had to give notice, if you don't give notice, you at least have to provide a good reason for not giving notice (E: can't find them, etc.)

Here, knew where they were. 
PH: even though rules silent, needs to be adequate notice. 

Length of TROs:

· With notice: 10 days with a single 10-day extension (R65)
· No notice: split 

· Sampson (over 10 days becomes PI)-maj. courts
· Granny Goose (over 10 days becomes a nullity). 
· Tip: just move to have TRO dissolved in DC, and if lost, appeal that order.
Sampson v. Murray, p. 464

TC granted TRO (stayed her termination until complete review), AC upheld. 

TRO was with notice, no Princess Anne problem, but no rule on the length of TRO with notice, and can't appeal TRO, only PI. 

Court: over 20 days, morphs into PI, becomes appealable. 
V.
Declaratory Remedies
A.
Declaratory Judgments

· Form v. function-declaratory in form by coercive in function. 

· Relief that similarly coercive in function, but not in form: nominal damages, bills to quiet title, to determine adverse claims, trespass to try title, replevin, trover, detinue, ejectment, trespass, bill to remove could, cancellation, rescission, re-execution.
· Article III issues

· tactical issues 

DJ compared to I: 

· no 3 part test, no need to prove II-prove that actual controversy exists (like propensity/ripeness in I cases)

· no res judicata, if only asks for DJ an nothing else, can go back and ask smth other relief. But: if asked for other relief, res judicata as to any sort of relief (Mycogen), so ask for DJ only or everything at once. 
· no contempt power to enforce it, need to go back and ask for I (much easier if you have DJ)
*Which one to get? Depends on ∆'s conduct, whether imm. need for power of contempt. 

Test: 

· State courts: actual controversy (usually statutorily requried)

· Federal courts: CC for Art. III + actual controversy

Wallace case, p. 511

Suit by railroad for DJ that state excuse tax levied as invalid. 

Authority for DJ is uniform DJ act (not CL!), adopted by most states. 

WT Grant:

Interlocking of dirs.

Enough controversy that case is not moot for A3, but moot for decl. relief. 

not right to enjoin.

Cardinal Chemical Co. v. Morton Intern, p. 517

Patent infr. case, ∆ counterclaims for a d. judgment that patents are invalid, DC: no infr. and invalid, FC: no infr., don't need to decide validity, b/c moot. SC: there is still CC b/c the infringer hopes to knock down the scarecrow patent, wants to produce and market products in the future. 

True dispute about the validity, what is the cc? why does infringer hope for? that to other products, would not be no infringement, scarecrow patent. 

Goal of DJ: 

Elimination of uncertainty, needed in ins. disputes, patent disputes, const. of laws litigation (but show real controversy, someone wants to march down that street). 
Tactical issues: 
1. Young case problem
Can choose whether fed. or state court generally, can fight crim. charges by claiming law unconst.
But: the fed. court will abstain from deciding your case, if  state begun prosecution and then you go to fed. court (crim. cases only!)-Young case. 

2. Forum shopping for PI cases. 

Can't get around gen. rule that π get to sue and not you suing in anticipation of a lawsuit in a better forum. Courts would be reluctant to grant DJ in such a case. 
B.
Other “Declaratory” Remedies
Newman Machine v. Newman, p. 546

Newman threatens to sue the purchaser or stock for 2 years, but never sues, purchaser wants DJ to quiet title to stock. Newman has 2 arguments: no action to quiet. 
Court: under CL, ok to go forward with this action for even personal property. Newman could have filed a X-complaint for damages, but he did not. 
Differs by J, generally, if you are trying to get a decl. that removes uncertainty. 

Reformation and Rescission: 
Hand v. Dayton-Hudson, p. 554

Atty altered the release form to allow him to sue later and had the co. sign that, co. wants reformation of the K, he wants rescission. 

Reformation available only when mutual mistake of fact about the writing. Except: if fraud causes the other party's unilateral mistake. 

K law governs rescissions when you have mutual mistake. 

Both of these remedies sort of decl. and restitutionary. 

VI.
Restitution
A.
Disgorging Profits


1.
The Basic Principle: Preventing Unjust Enrichment

· subst. law and a remedy (we focus on remedy)
· alternative to tort/breach of K or the only COA available


· measures recovery by ∆'s gain rather than loss to the π

· Rest: the worse ∆'s conduct, the more pro-π measure of gain, negligent/innocent ∆ get better treatment-make sure to argue that
· can put π in better than rightful position-punitiveness of restitution
· if you want to deter, go with the higher measure
· if ∆ is bypassing working market, go with the higher measure
· bilateral monopoly/necessity cases-lower measure
· cannot get both damages and restitution, one or the other! But: Copyright act allows both for IP violations.
Principles: 

1. has to be unjust (E: not unjust not to pay good Samaritan)

2. ∆ is enriched (E: auto accident, no enrichment) 

Major Categories of Rest. Recovery:
-mistake (E: Dean April's check) 

-conferred w/defective consent or authority (E: niece)

-in emergency by professionals (even if off-duty)

Except:  1. 
officious intermeddlers-who forces benefits on you
  2.
good Samaritans)-doctors get to recovery, even if off-duty (but only reas. value of the services, not the normal rate, b/c no K, rest. is a implied in law K. If patient assented, express oral K. Look if there is also implied-in-fact K by K. -K

1. 
when K unenf. (E: void b/c of SOF)


2.
as alt. measure in some breach of K cases (losing K and possibly for opportunistic breach)


3.
as a remedy for a breaching party to offset a claim for breach of K (E: Neri)

-tortious/otherwise wrongful conduct: 

1. Trespass or conversion

2. Misappropriation of assets

3. Interference with intellectual property rights

4. Breach of fiduciary duty

5. Other wrongs (Restatement has catch-all)

When to Seek Restitution: 

1.
There is no other COA.

2.
∆’s gain exceeds π’s loss (can capture ∆'s profit by using rest. rather than damages)
3.
∆ is insolvent and π can get a preference in bankruptcy by seeking restitution of the specific property that used to be his.

Forms: 

1. Quasi-K (Olwell)-legal remedy, money j.
2. Accounting (Maier Brewing)-equitable remedy, but money j. if w/t c. trust.
3. Constructive trust (Snepp)-equitable, need irr. injury but allows tracing and preference in bankruptcy, easier to enforce b/c equitable, power of contempt. In percentage, not in a dollar figure.
*Requirements diff. for bankr. and outside of bankruptcy (whether needs to prove fraud/misappr./mistake and whether captures the gain)
4. Equitable lien-money judgment secured by a lien on spec. property, real lien, fixed dollar figure.
Olwell v. Nye & Nissen, p. 569

∆ unlawfully used the egg-washing machine for 3 years. 

Action in quasi-K (sued in assumpsit) (could have instead sued for conversion & replevin to get the machine back). 

2 diff. ways to measure ∆'s gain: 

-labor savings-$1,560

-rental value-$600

Court went with the higher measure, labor savings. Think of ways to measure a gain. 

Vincent case, p. 576

Ship tied, does damage to the dock, as a tort case of necessity. 

2 diff. ways to measure: 

-value of the saved ship

-loss to the π

Here, court chose lower measure, b/c it is a bilateral monopoly, no ability to bargain. 

If combined product yields profits: 

Maier Brewing Co. v. Fleischmann Distilling, p. 579

∆ began brewing cheap beer under π's label Black and White, trademark infr. 

π's lost smth, but hard to prove -relevant factor in awarding restitution.

Court: accounting remedy (gross receipts from the misappr. name minus expenses). 

No allocation or profits! π gets all ∆'s profit. 
Most courts would do some allocation ↔ misappropriated and not. Maybe ∆ did not make that argument here or the court rejected it.
If innocent/negl. infringement, would probably be an allocation.

Snepp v. U.S., p. 585

Nothing classified in the book of former CIA agent, but he breached the prepublication review clause in his K. 

CIA asks for constructive trust remedy (any money received as profit held in c. trust for the benefit of the ∆). 
TC: c. trust, AC, not appr. remedy, breach of K plus punies if proven, SC: no, c. trust, we want to deter him, that is why this rest. remedy instead of breach of K damages and punies.
Profits were not tied to the violation, b/c no classified info. 

2.
Apportioning Profits
If court apportions profits, there are choices of how to measure them: 

Sheldon v. MG Pics Corp., p. 603

Movie w/big stars, part of the script lifted from a copyrighted material (negotiations but no result), bypassing the market. 

π wants restitution, b/c can get more money this way (the amount of damages would be lower than the share of the profits). 

In reality, most of the profits came from not misappr. portions of the script, but court takes the highest # given by the experts and multiplies it by 2, b/c ∆ made a lot of conscious wrongdoing, so the more generous measure. 

When to apportion? 

Sheldon has modern approach: courts will take the profits and then apportion what is attributable to the wrong and what is not (pro rata). 

But: if impossible to separate profits from one of the other, give up the entire profit.

E: Callaghan case: 
deduction from the selling price of the actual and leg. mnfr cost, impossible to separate profits from one and from the other, ∆ responsible for blending them together, so give up all profits. 
Belford case: 

Impossible to separate copyrighted material from noncopyrighted, then entire profit. 

Other possibilities:
-cost of a license/royalty (might not be suff)

-give rest. only if misappr. factor put ∆ into profitability. 

*Up to the ∆ to ask for apportionment, if does not ask, than π gets all the profits. 
2 questions for apportionment:

1. what percentage of the profits is attributable to the misappropriated item?

2. What expenses may defendant deduct to show its profits?
· Variable costs (these are only incurred in producing/working with the misappropriated item) get deducted from gross revenue to find profit

· Fixed costs (these are incurred generally in business, such as rent and other overhead) may get deducted depending upon certain factors
Rule on Fixed Costs: 
Hamil America, Inc. v. GFI, p. 611

Copyright infringement, ∆ copied floral fabric patterns, 
2 step process:
1. find items of overhead that have a subst. and direct nexus to produced item (by categories, like entertainment expenses as opposed to each cost)

2. come up with fair and acceptable allocation formula for fixed costs. 

*∆ has burden of proof on both

*If “conscious wrongdoing” by defendant, the stingier the deductions for fixed cost expenses.

Gaste v. Kaiserman, p. 23 (handout)

Copyright infringement re song Feelings, valid copyright, copying found, 12% reduction for lyrics, 8% for costs, court rejects ∆'s revenue matching argument. 

"Bought and paid for" rule:

1. when taking out expenses, you only get to deduct what you bought and paid for, but can't subtract the value of your own labor. 

2. when you get to allocation of profits, some courts say: no credit for wrongdoer's reputation/value of wrongdoer's work (gets allocated to the π). 

But: George Harrison case example: did apportion the value of wrongdoer's work. 

How to approach apportionment problems (only when mixed/misappr. item): 

conversion or seek restitution (only when there is a gain!)? 

1. identify the revenue from misappr. product.

2. deduct variable costs
*up to this step for nonmixed products, not getting all of the gain all of the time
3. deduct appropriate portion of fixed costs if allowed (burden & method of allocation depend on culpability)

4. apportion profits attributable to misappr. in mixed item cases using some reas. method of app.
Except: some courts will refuse to apportion and give all profits to the π. E: Maier, Snepp, Callaghan, Belford. 
B.
Restitution and Contract

If K enforceable, rescind: 

Mutual Benefit Life Ins. Co. v. JMR Electronics, p. 621

Rescission of life ins. policy, misrep. in smoking question, ins. co. seeks rescission (restitutionary in effect and decl. in form). 

Even if pretextual reason, K can be undone. 

If K is unenf, restitution may be available, if there is enrichment. 

If no enrichment, sometimes courts will call it restitution whereas it is reliance (which some J expressly allow): 

Farash v. Sykes Datatronics, Inc., p. 629

K to lease from π who had to renovate and modify, ∆ never signed or occupied, oral lease (barred by SOF). NY law does not allow reliance to get around SOF as a substitute of writing. 
Court allows recovery of what was put into improvements, even though no enrichment to ∆, calls it restitution, but really it is reliance here. Mere preparations were not enough, reliance-like behavior here.
PH: sometimes courts will allow to sue and to recover even if no enrichment. 

Losing K (bad bargain made by nonbreaching party):
Hypo: 

75K-K price

100K-cost contractor spent so far in building house that is 80% complete (losing K, b/c small price)

buyer breaches when 80% complete, which is a blessing for contractor. 

· If rescission, get prorated as to completeness or 75K in best case scenario

· If reliance-100K? No, b/c reliance damages cannot exceed expectation damages, which are 75K.

If not fully performed & one party breaches, then 2 options:

1. rescission
· get prorated as to completeness
· can get reliance (up to amount of expectation) or expectation

2. restitution
1. value to ∆-∆ would argue I was only enriched by 75K, not 100K

2. cost to hire some other builder to do the same amount of work-π would argue, give me 100K, which any other builder would charge. 

*Split on whether K price is a cap on restitution: 
· Restatement 3 of restitution: capped.

· Restatement 2d of K-K price is not the ceiling. 

If fully performed, then restitution is not available, just usual damages!

Except: opportunistic breach (deliberate and profitable)-can get profits even after K is complete. E: sublease example. 

· would discourage efficient breach
· show that it was material & damages are inadequate

C.
Tracing Defendant’s Benefit: Restitution and Insolvency 

· C. trust used to get π particular assets through “tracing”
· Useful if ∆ made gains through using π's property (can get all the gain in nonb. context!)
· Useful in bankruptcy (can't get gains, only π's loss! gains shared pro rata by all unsec. creds.)
C. trust outside of b. context: 
1. Identifiable asset

2. Irr. injury

3. No fraud req't, but has to be one of the bases for restitution, like mistakes, etc.

C. trust in b. context: 
*If asked for accounting for profits, do NOT go into c. trust, need to have a fact that c. trust was asked!!!

Hicks v. Clayton, p. 659

Lawyer Clayton guilty of fraud and breach of fid. duty for swindling πs out of their property. Can they get rest. and get the house back (don't want damages)? 

Rule on how to get priority in bankruptcy by proving c. trust: 

1. Fraud/misappr./sometimes mistake
2. Identifiable asset (more than a mere creditor, a dispossessed owner)
3. Irr. injury (easy to meet, b/c damages are always inadequate in b. action). 

Competing policy concerns (bankruptcy-pro rata, and equitable-should be able to get their house back). 

Teltronics case, p. 670

Ad defrauding customers by not selling watches & bank lend the money to that business. 

Customers recover and the bank does not, b/c bank cannot prove fraud. 

In re North American Coin & Currency, p. 662

Co. suffers severe fin. losses, principals chose to try to prevent the co. from collapsing and created a special bank account, people who bought in that last week claim priority. 

Cannot prove fraud, although can identify assets, even though all π's money are put together in the account. 

In re Erie Trust Co., p. 665

Executor took 25K out as commissions. 

Where improperly converted assets of a trust estate are traced into the fund for distribution, a preference is allowed on the theory that they have never become a part of those of the trustee, but remained the property of the trust beneficiary. 

3 fictions for commingled accounts/Tracing rules:
1. lowest intermediate balance rule-the lowest point on that account, can capture no more than that unless other wrongdoings.

2. ∆ spends his money first on bad investments (new money lawfully acquired do not replace earlier withdrawals, unless actual intent proven)
3. ∆ spends π's money first on good investments (π cannot claim investments purchased before π's funds deposited)
*π can trace as many exchanges as occurred, so long as can id its property.
*π works backwards to figure out how to get the best result (he invested X amount of my money on that investment); best result to see what did not decline in value, take that, and then go for as much as left over elsewhere.
D.
Restitution from Third Parties
Cannot trace c. trust into BFP, but can get it back from gratuitous donees, no matter how innocent.
Fraudulent transfer law is different from c. trust or e. lien: does not require tracing, but requires insolvency. 

Rogers v. Rogers, p. 684

In sep. agreement, dec. promised his first wife to obtain life ins. policy for her and children as beneficiaries, allowed to lapse, got a new one and named a 2d wife. 

Court: 2d wife here is not a donee or BFP, but 1st wife wins, b/c in family law context we will relax tracing rules to prevent unjust enrichment, c. trust remedy.
Robinson v. Robinson, p. 690

Daughter in law made improvements (house with her husband) on property she knew was owned by parents in law, who knew. 

Court: unjust for parents to keep this, even if did not ask for it. 

E. lien as a remedy here, fixed dollar amount, 2 ways to enforce: imm. foreclosure or wait until house is sold. She gets 1/2 of the value of the improvement. 
Can't make her H to proceed against parents for his half, if he does not want. Exception to this rule: if gov't is a π, will be made to claim your interest. 

π could have gotten c. trust. 
*Ask court for a choice ↔ c. trust and e. lien. 

*Better to get e. lien if property decreases in value and c. trust if increases in value (percentage as opposed to dollar figure). 

*Mistaken improver cases give ∆ a choice of the remedy (buying the building from π or selling the land to π).

E.
Other Restitutionary Remedies
· Subrogation-legal subrogation, prevents unjust enrichment of ∆, b/c someone else paid ∆'s debt. Except: volunteers-no subrogation.
· Contribution or Indemnity-abolished in Cal., now partial equitable indemnity based on percentage of fault. 
American Nat'l Bank & Trust, p. 700

Bank held co.'s shares as trustee for the board, co. wanted to purchase, b/c box not checked, had to buy stock itself with a loss. 

Subrogee American wants legal subrogation now

4 requirements for subrogation: 

1. subrogee claim/debt paid in full

2. subrogee must have paid a claim or debt for which 3d party is primary liable. 

3. subrogor must possess a right which he could enforce against a 3d party and subrogee seeks to enforce that right. 

4. subrogee must not act as a volunteer in paying a claim of the subrogor properly lying against a 3d party. 

Not a volunteer here, b/c not a stranger to the transaction, and even though no legal obligation, potential legal liability or decision that makes business sense is enough here. 

Valid defense would apply against the subrogee. 
Replevin: 

· Action for the return of personal property

· Point to sheriff where it is

· Not subject to irr. injury rule

· Cannot be combined with trover (suit for damages after conversion), one or the other
· Can be combined with damages for loss of use

Ejectment: 

· rest. remedy for the recovery of possession of specific real property

· damages for loss of use also available

· detainer action, note due process issues

VII.
Punitive Remedies
A.
Punitive Damages

1.
Common Law and Statutes

Purposes:
· punishment

· deterrence 
· don't care about the rightful position

Prerequisites: 

· some courts won't allow if restitution awarded

· split: maj: have to be compen. damages, min: nominal are enough, slim min.: injunction is enough

3 questions: 

· What conduct is bad enough? Grimshaw
· How do courts review the amount of punitive damages? State review & const. review
· When, if ever, may punitive damages be awarded in a K action?

Grimshaw v. FMC, p. 719

PI case, 125M punies for styling decisions, did not meet the crash test. 
Cal. factors for considering punies awards:
1. Degree of reprehensibility (look at conduct!)
2. The wealth of defendant (req. in Cal.)
3. Ratio to compensatory damages

4. Amount necessary for deterrence
5. Sanctions
Cal., 3 ways to recover punies, show by heightened standard of CCE:

1. oppression 
2. fraud

3. malice (actual or implied-focus on conduct, not on name of tort, negligence not enough)

*Need to show ratification in Cal.!

*If amount too high, remittitur.

2.
The Constitutional Limits on Amount of Punies
*subst. due process!
*have to satisfy both state and const. standards! But: in conflict, fed. standard wins!
*little deference juries-trial courts-appellate courts, a lot of de novo

BMW v. Gore, p. 103

Damaged new car, repainted and sold w/t disclosing, 500 ratio. 
Constitutionality assessment: 

1. degree of reprehensibility of the ∆'s conduct

2. ratio ↔ punies and actual and pot. damages 

3. civil or crim. penalties that could be imposed for comparable misconduct (if punishes a lot, punies should be higher. Cal.-exact opposite!)
*Use state's CL factors, then start over and apply 3 const. factors!

State Farm v. Campbell, p. 106 (tighter standard!)
Accident killing & disabling, refusal to settle for policy limits, then bad faith action, 145M punies. 
Factors: 

1. ratio-single digit, 9 max

2. reprehensibility-suff. nexus ↔ ∆'s conduct against π and against others, if want to get in E of others + can consider that E coming with w/amount
*can punish for conduct of others
3. wealth-matters only to lower the amount
Philip Morris v. Williams, p. 114 (changed standard as to repreh.)
Fraud in adv. smoking cigs as safe, 79.5M. 

Factors:

1. ratio-same as Campbell
2. reprehensibility-same as Campbell, but:
*CANNOT punish for the conduct onto the others! 
3. wealth-same as Campbell
	California standard
	Federal Constitutional standard (whether violates subst. DP)

	Degree of reprehensibility
	Degree of reprehensibility (Phillip Morris twist-cannot punish for conduct onto others)

	Ratio between compensatory and punitive damages must be reasonable
	Ratio between actual and potential compensatory damages and punitive damages (much stricter, single digit)

	Sanctions for comparable conduct (used to justify a higher award-not punished a lot, punies should be bigger)
	Sanctions for comparable conduct (used to decrease award-if not punished a lot, punies are lower, and vice versa

	Wealth of ∆ is considered
	Wealth of the ∆ cannot be used to justify otherwise unconstitutional award

	Amount necessary to deter (wealth of ∆ + general deterrence)
	


*de novo review in both
wealth

3.
Punitive Damages in Contract

Civ. Code 3294a-not arising from K. 

Breach of K-no punies
Breach of K AND indep. tort-punies (E: fraud, conversion, negligence, toritious interf., medical & insur. context-bad faith).

Indep. tort created, if: 
· special relationship (not nec. fid.)-profs
· variation on ec. harm rule=breach of K that causes PI or property damage (except accountants), E: mechanic negligent
· prof. negligence in many J. Some J: no punies, except fraud.

Freeman v. Belcher Oil, p. 27 (handout)

Seaman: Action in tort might lie when in addition to breach ∆ denies in bad faith that the K exists. 

accounting firm hired by law firm sued the client for fees for breach of K. 

Punies awarded. Tort of bad faith denial of K. 

Rule: no tort recovery for noninsurnace K breach in absence of violation of an ind. duty arising from principles of tort law. 

Class notes:

Seaman's case created new tort of bad faith denial of existence of K. Same action here, accounting firm hired by a law firm sued the client, none of the 3 trad. categs.
Court: Seaman's overruled, no such tort anymore. 

But: other ways to find indep. tort. 

Mosk's concur gains popularity, categories where indep. tort exists: 
Special relationships +

1. breach accompanied by a trad. CL torts (E: fraud, conversion)

2. tortious means used to coerce or deceive another party into foregoing its K rights

3. opportunistic breach=one party int. breaches the K intending or knowing that such a breach will cause severe, unmitigable harm in the form of:

· mental anguish

· personal hardship

· substantial consequential damages
*breach of K is an ind. tort
BF denial of existence of K. 
*If there is an ind. tort, means not only punitives but also ED damages are available!
B.
Other Punitive Remedies
Categories: 

1. a criminal prosecution in disguise (full C protections, 5A, reas. doubt)

2. not a criminal prosecution, but civil punishment (const. principles against punishment: excessive fines clause, double jeopardy)
3. neither a criminal prosecution nor a punishment; solely remedial (no protections)
VIII. 
The Right to a Jury Trial (CIVIL CASES ONLY)
Fed. court rule for CL actions: damages-jury trial, equity-no jury trial.
Terry case, 1102 (fed. courts rule for stat. COA)
Sued union (breach of duty to fairly represent them), dropped breach of K against bankrupt employer.
Right to a jury trial on their suit? Lost wages claim.
Test:
1. find CL analogue in 1791-doesn't really count

2. is remedy sought legal or equitable in nature (more imp.). 

Here, breach of trust is a CL analogue and also breach of K, can't decide. On part 2, all want is damages, so legal in nature, right in jury trial. 

· Cal.: 7A does not apply to states, Cal. Const. has its own provision guaranteeing right to jury trial as it existing 1850 (can't even use fed. cases). 

· Sometimes, litigants challenge proced. rules arguing that judge reviewing this is violation of a right to jury trial (prelim. factual findings-not a violation)
Hung v. Wang, p. 42 (Cal. courts rule for CL COA)
4 business partners, decide to dissolve, 1 sues atty for conspiracy. 
Statute requires getting permission from the court first (show reas. probability of prevailing) to proceed with this COA, π challenges this req't as violating his right to jury trial.

Court interpret the statute: if involves weighing/comparing the E, then violates, if only looks at one side, no violation.
Here, court finds no weighing, so no violation.
*for CL causes-do look practice before 1850.
*we did not look at stat. COA for cal. 
IX.
Ancillary Remedies 

A. remedies:

1. contempt 


criminal


civil coercive


civil compensatory

2. collecting money judgments
3. receivership/attachment

4. lit. expenses/atty fees

A.
Enforcing the Judgment

1.
Enforcing Coercive Orders

a.
The Three Kinds of Contempt
1. Criminal contempt=jail/fine for past willful violation proved beyond RD + brought be gov't + no need for 3 steps, purpose is to punish. 
2. Civil coercive contempt (3 steps)=jail/fine until complies, brought by π, purpose to coerce, not punishment.
· inj. issues

· threat of fine/jail time

· imposed penalty

3. Civil comp. contempt=action for damages occurring after I issued and before actual performance. 
Cal.: no civil cc, just seek delay damages, bigger period: wrong-compliance.

Int. Union v. Bagwell, p. 776

Labor dispute with the employer, union enjoined from violence, 64M fine, 52M to the state, settlement, but state still wants its money. First order was crim. contempt, the 2d was the civil coercive, if complies, nothing to pay.
What procedure applies to this ccc, civil or criminal? Court: union ent. to criminal protections. 

2 steps/factors for whether to apply crim. pro:
1. contempt did not occur in the court's presence

2. extensive penalties (fine/jail)
Ginsburg proposed rule: whether goes to the state or the π. 

*Not all courts accept Bagwell rule! E: Kuykendall.

*W/this test, less deterrence.

	Type of contempt
	Standard of proof
	Right to a jury trial?
	Purpose

	Criminal
	Beyond a reasonable doubt of wilful violation
	Yes, except for minor penalties (E: atty disobedient in court)
	Punitive

	Civil coercive
	Clear and convincing, but see Bagwell (unless its 2 factors present)
	If follow Bagwell, the answer is sometimes.
Normally, no right to jury trial, you hold the key.
	Coercive

	Civil compensatory
	Clear and convincing
	No.
	Compensatory


Limits on Coercive Contempt:

Has to be released form jail if can prove that:

1. unable to comply
or
2. won't give in. 

*Judges conduct evid. hearing to determine that. 
*Can't be kept in jail if perpetual coercion has lost its coercive force.
Anyanwu v. Anyanwu, p. 794

∆ released from prison, π appeals. He was jailed for contempt for failure to produce children in open court. 

-if said did not know where they were, could be released

-E to present on 1st: tried to located, 2d one is subjective testimony.

Catena case: 5 years was enough to prove he was not going to give in, E of illness, if you hold long enough, you proved coercion would not work on you. 

But: after released from jail, can get him on criminal contempt.

Be creative, see if can do it w/t coercing the party. 

Griffin v. County School Board, p. 802

Tuition grants to parents to children attending private schools organized for white children. No I in TC, π appeal for I in AC and asked for a stay, but no order yet, except phone call from the clerk about the coming I. ∆ distributes the checks. 
Court finds criminal contempt of anticipatory I-willful violation.
§ 401(3)-limits courts' contempt power, has to be lawful writ/process/order/rule/decree/command. 
Except: clerk called, like here.
But: does not apply to S. Ct., not limited in their power!

Here, it applies, but court says that phone call was in effect what meant in that section. 

PH: if no stay, OK to do what ∆ wanted here, unconvincing court's reasoning, this case is an exception b/c of the clerk's call!

*Court generally has no power to punish for disob. of anticipatory orders.
b.
The Collateral Bar Rule
Coll. bar rule:
-only applies to criminal contempt

-have to obey even erroneously issued injunction
-cannot challenge the validity of I at the contempt hearing

-have to appeal directly (move to modify/dissolve, seek stay)
*2 exceptions (from Walker):
1. appealed and faced w/frustration/delay-rare now
2. court lacks J (but: always has J to consider whether has J, have to comply during that time, Shipp case)
+3 (unconfirmed, no SC cases). transp. invalidity or only pretense of validity
Walker v. City of Birmingham, p. 812

Marches prohibited w/t a permit, city gets an I to enjoin for 2 reasons: power of contempt + cannot challenge validity of otherwise unconst. statute in contempt hearing, have to comply even if err. issued. 

Maj.: coll. bar rule applies here, and 2 exceptions do not.
Dissents: 

douglas: right to defy an unconst. statute

brennan: state rule of jud. administration elevated above the right of free expression.

Rationale: protects the courts and the power of courts. 

2 possible solutions: 

1. before contempt hearing, run to state court and enjoin city from enforcing this unconst. statute through TRO. 

2. direct appeal

*going to fed. courts would not work b/c of Younger doctrine and other abstention doctrines. 

*exceptions narrowly construed!
U.S. v. Shipp

Sheriff had custody of black prisoner, execution was stayed to permit an appeal, known, but then lynched by a mob and sheriff charged with not protecting his prisoner. Sheriff uses defense of lack of J to contempt, no fed. ?

Rule: there is J to decide J, have to obey in the meantime. 

Less sympathetic ∆ than in civil rights cases, think of who the people in contempt are to decide whether a good rule or not. 

c.
The Rights of Third Parties
See discussion before about orders against 3d parties, now whether can hold them in contempt for violating.
U.S. v. Hall, p. 828 (not a SC case, but cited as "probably" good law)
Series of desegr. orders, then issues ex parte order w/t giving notice of hearing, but giving notice of the order to Hall, a nonparty, disobeys, charged with crim. contempt. 

His defense: I am not a party, 2 arguments, R65 limits # of people who could be bound & CL allows him to do that. 

R65 binds parties to the action, their officers, agents, servants, employees, and attorneys, and upon those persons in active concert or participation with them who receive actual notice of the order by personal service or otherwise.

2 theories to support that he bound by this order: 

1. to effectuate court judgment (PH: but R65 enacted to limit this!)

2. in rem J (PH: more general rule, R65 applies, and it does not list him!)

*Makes it easier to issue orders against nonparties, either of these theories can be applied to justify it. 

Notice issue (holding on the notice of hearing is wrong!):
Here, no notice of hearing, but notice of the order. 

R65 provides that actual notice required only for people acting in active concert or participation, but otherwise, if listed, bound. 
But: in order to prove willfulness, you need to prove that knew about the order!

Actual notice of the order is required, but can be informal.

What about notice of the hearing? It is const. required! PH: court is wrong to say that this is like TRO, so not notice of the hearing was required, b/c Campbell v. Princess Anne says that cannot last for more than 10 days + have to explain why no notice (unavailable or violated before the hearing), none of that applies here, he was available and no notice that he would violate before the hearing. 
Has to be notice of the hearing or excuse why not given, this part of opinion is wrong!

PH, so b/c no notice of the hearing, no J, falls under exception to coll. bar rule, court is wrong here.
2.
Collecting Money Judgments

a.
Execution, Garnishment, Coercive Collection, Preserving Assets
1. j. lien
· what is the exemption in this state? 

· if not exempt, can file a j. lien, places at the bottom of creditors line

2. execution

· figure where that thing is
· send the sheriff

3. garnishment of wages

*Can do postjudgment discovery, bring him for a depo and ask specific questions. 

Credit Bureau v. Moninger, p. 855 (for property that has the title)
Sheriff puts hands on the car and declares the property of the county before the car is put for collateral w/diff. creditor, the bank. Was that a valid levy?
Min./Neb. rule: just the pronouncement constitutes the levy. 
Maj. rule: has to be physical seizure/assert effective control, even if it is just a boot/sticker/taking of the keys. 

If the new creditor did record it before and the sheriff missed it, then the new creditor would be entitled to it. 

Race to record! First in time gets priority-general rule.

*If no title, the creditors are in the worse shape. 
Personal property in Cal.:
· CCP 697.510: just like sec. creditors, can record a j. lien against that person, puts next in line.
· Lien against all not otherwise exempt personal property 

· Consumer goods are exempt!
· End of 5 years-move after everyone else. 

· Adv. only over unsecured creds, but not the secured creds!

· If have a j. lien-can get the asset back from someone seizing it over your priority.

Garnishment: 

· Order to a 3d party, to empl. or bank to pay proceeds/some of them to the judg. creditor/garnishor. 

· Exemptions (15 % for with dependents and 25% for no dependents).

Dixie v. Chase, p. 862

Garnishor-judg. creditor, Chase, garnishee Dixie Bank. 
Dixie bank missed the 2d account w/the money, court orders it to pay the whole missed 13K out of the bank's pocket. 

Double liability-technically, . 
Rule: have to give the complete answer revealing all debts owed by the garnishee to the ∆ debtor. 
If failed to answer-liable for the entire judgment against the j. debtor!
b.
Coercive Collection of Money
· Money judgments are not subject to coercive contempt power. 
· Except: family cases, like child support & alimony + some tort creditors
In re Marriage of Logston, p. 872

Wife imitated contempt proceedings to enforce provision of their divorce judgment, TC found H in contempt for failure to pay. H claims all of his income is exempt (SS, private pension, dis. ins. ben).

His arguments: statute prohibits taking these assets & failure to pay not willful, b/c unable to meet this obligation. 

Court: ordinarily, can't collect from ss, but can do it here, b/c family law reasons.

The coercive contempt power in case failing to pay money judgment is limited, ask whether living a rich lifestyle. 

Court wrong when points to 11K spent as a factor, b/c shows that he can't be coerced. 

3.
Preserving Assets Before Judgment
Freeze order:

· Like PI that prevents a ∆ from transferring specific assets pending judgment.
· Need to balance interests given risk of error (as in cases of preliminary injunctions) and give notice of hearing.
· Just a pending case is not enough, show likelihood of dissipation/hiding of the asset.

· No change of ownership

Attachment: 

· Levy or garnishment before judgment.

· More extreme than freeze order, which simply prevents defendant from dissipating assets, actually gives the assets to the π in the interim-change of ownership
· Need to post attachment bond in the same amount

· Most states don't look at merits as much as in NY, as a matter of course, just post the bond. 
· Diff. from PI: relies more on liability after the fact through the bond than on a hearing to prevent abuse. 

City of N.Y. v. Citisource, Inc., p. 888

Attachment on assets of ∆: bank accounts plus inj. barring from transfer of assets or barring banks from releasing the assets. 

∆ inquiring about their assets before attachment is lifted. 

NY attachment test: 

-when ∆ with intent to defraud 
-disposed of the property or about to do it. 

*need to show probability of success on the merits.

Receivership:

· A kind of PI that allows a neutral 3d party to run a business

· takes place before final judgment on the merits

· used to preserve assets before judgment

· arises not only in case where you worry about ∆ stealing and hiding, but also in cases of dispute over management of ongoing business. 

W.E. Erickson Construction, Inc. v. Congress-Kenilworth Corp., p. 896

Appeal from receiver order app't, water slide, the deed they get as security for the extended credit is no longer good, b/c army owns the land, fear that monies would be diverted. 

Req'ts:
1. clear right to the property/lien on it/property is a special fund

2. fraud/mismanagement. 

Ok on #1 here, but no proof of fraud/mism, b/c some payments are being made. 

*Always have to prove both of these, although there was a special fund. what is at stake, who is going to run this business in the interim. 

B.
Litigation Expenses
Am. rule: each side bears its atty fees. (English rule: exact opposite). 
Exceptions: 
1. Statutory

2. K-ual (b/c det. lit. serves K purpose)
3. Common fund cases
Methods for calculating reas. atty fees:
1. Lodestar

2. Contingency-percentage (sometimes risk multiplier is used)
3. Reverse auction/megafund

*Principal-agent problem: incentives created by both approaches, ethical challenges.
*In Cal.: one-way shifting provision in K become mutual per Civ. Code 1717. 

City of Riverside v. Rivera, p. 905 (one-way fee shifting)
Civil rights action, statute provides for award of reas. atty fees to the prev. party π. TC awards 33K in damages and 245K in atty fees.
3 questions: 

1. are they prev. parties? Court has discretion, looks at # of claims filed and won, amounts of money, lit. objectives; does not have to prevail on all claims, just some. Did π get enough of its objective? 
2. how to calc. reas. rate? Lodestar approach: hours expended multiplied by reas. hourly rate, exclude time spent on unsuccessful claims unless really related + 12 Johnson factors that give court some discretion to deviate. 
3. is it unreas. here? 
Maj: reas. here, public interest litigation serves public interest, need to encourage + send a message to gov't that it can't violate people's civil rights. 
*π's lawyers shoudl have asked for an inj, would be not only mon. relief.

Concur by powell-this looks crazy to me, but statute says that and leg. says that, courts divided on this. 

dissent by burger: legal nonsence, no exp, outrageous fee. 

dsisent by rehnq.: Hensley: should exclude hours not reas. expended, almost 2000 hours is too much, look at results obtained.

Nominal damages: 
Atty fees usually 0, but lower courts find ways to get around. 

Co. can change it if they want. 

In re Synthroid Marketing Lit, p. 924

Class action arising out of fraud re thyroid disease drug, settlement has to be approved by the judge b/c of principal/agent problem incentive for π's lawyers and ∆. 

DC: class of cases where the amount at stake over 75M ("megafunds"), atty fees should be capped at 10%. 

AC: incentives messed up here, so reverse auction as method: diff. law firms come ex ante and put in competing bids (problems with that approach as well, winner's curse, poor repr.).  
Standard: market price for legal services, take into account risk of nonpayment, try to recreate the market by looking at: negotiations in this case, common pool large similar cases, class counsel auctions.

PH: diff. to apply this theory in practice, but DC's approach is def. bad. 

Ethical issues that come up in atty fee litigation:

Coupon cases, CAFA now limits to actually redeemed. 

Jeff D.: ∆ can make a fee waiver for π atty a condition of the settlement. 
*All 3 methods do not align interests completely, hope for honest lawyers and court's policing. 

X.
Remedial Defenses

A.
Unclean Hands, In Pari Delicto, Unconscionability and Equitable Contract Defenses

8 Remedial Defenses: 

1. In pari delicto (both law & equity)
2. Unclean hands (just equity)
3. Unconscionability (equity, but: modern trend diff.)
4. Estoppel

5. Waiver

6. Laches

7. Statute of Limitations

8. Governmental immunities

In Pari Delicto:
Pinter v. Dahl, p. 960

Suing under SEC act and asking for rescission, b/c wants his money back given for the investments (value is down), argues that sec. not registered as required.  

Defense of in pari delicto: 

1. π at least equally at fault in relation to this transaction

and

2. preclusion of suit would be in public interest (balance: don't want the wrongdoers use the benefit of course against bad ∆ not getting a free ride). 

Here, π induced other people to invest, remanded back to tc to determine. 

Court: have to show not only that he knew they were not registered, show cooperation/encouragement. 
*Available for both legal and equitable remedies. 

Unclean hands doctrine:

*Only available in equity cases (some courts at least)
· No balancing required. But: b/c court has discretion whether to allow, can engage in same balancing as in pari delicto w/t saying that explicitly.
· Conduct has to be bad enough +related to transaction at issue

· E: Precision Instrument case: settled re patent, then tries to get a benefit of patent obtained through perjury by ∆, suing ∆ for an infringement. 

· *Which one to choose, if ∆'s conduct is really bad, better have unclean hands, court doesn't balance. 

***Laycock: in terms of public interest, 3d option is to try to get property back in the hands of the people who should have, file a state bar complaint against the lawyers. 

Unconscionability: 

Arises in K actions.

Campbell Soup Co. v. Wentz case: 

Very one-sided K, farmer on the hook under any circs, he agrees $30 for carrots, but there is shortage, price goes up to $90, farmer breaches and sells on the open market, they sue for sp. perf. to deliver the carrots.

Court: is so one-sided as to be unconscionable, the equity court can decline/has discretion not to give SP. (only liq. damages here). 

*UCC/modern trend: unconst. is also a basis to deny damages, unconst. is a very flexible doctrine. 

Armendariz v. Foundation Health, p. 969

Is this empl. agreement w/arb. clause and one-sided uncons.? 

2 aspects: 

1. procedural uncons.? 

E: adhesion K, harsh term found in fine print. 

2. substance-one-sided & unfair?

Here, forces π in arb, but does not force the employer, one-sided arb. agr. like this is subst. unconscionable. 

***Cal.: both have to be present!!! 

If proced. unconsc, there is usually subst. too.

Choices for court, if unconsc.:

· severance

· striking down entire K-remedy chosen here for p/p reasons.
· rewriting in some instances (powerful remedy). 

B.
Estoppel and Waiver
Estoppel: 

Geddes v. Mill Creek Country Club, p. 978

About 3 golf balls a day from adjacent golf course, int. trespass hard to prove, nuisance easier to prove. Defense: developer changed the plan per π's request, did the fairway instead of the houses. π's response: I made a mistake. Court: common knowledge of sliced balls. 

3 basic elements of estoppel: 

1. act/statement by π inconsist. w/right later asserted (does not matter whether fraud or innocent incons. statements)
2. reas. reliance by ∆ on the statement

3. injury to the ∆. 

*Can work both against π and ∆ (as a preclude to defense). 
*Special rule for estoppel against the gov't: doesn't apply.

Waiver: 

Int. waiver is the int. relinquishment of a known right. 

Easier to claim it against gov't them estoppel. 
U.S. Fid. Co. v. Bimco, p. 989

Burglars broke, ins. policy covered damage by burglars/vandals, but not the theft.

Time to file proof of damage passes, ins. only pays minor damage (w/no papers filed) but not the theft. The insured sues for breach of K, you promised to pay. 

Court: ins. co. had right not to pay but gave that up. 

No structured elements, no reliance, just look at the definition. 
*Reliance is pretty much assumed for waivers

*The more int. the conduct looks, more likely to use the waiver! Plead both. 
*Waiver can be retracted explicitly. 

C.
Laches and Limitations

1.
Laches
Elements:

1. an unreasonable delay by π before filing suit 
2. prejudice to the ∆.

*No fixed time period, fact-specific, from several days (like preventive relief) to several years (usually 2-3 years not unreas.). 
*Only applies to equitable remedies & COA where only relief available is equitable relief (E: breach of trust)
NAACP case:

NAACP sets up an entity for legal defense fund org., NAACP LDF becomes really independent, get sued by the other, trademark suit, confusion in terms of donations.
LDF argues laches & estoppel. Unreason. delay met here, prejudice is that they kept building goodwill under that name, if brought earlier, would be easier. 
-Ok not to bring decl. judgment by ∆ earlier
-If there were settl. negs, would probably negate the defense. 

-Courts reject argument by π that you didn't know you had a claim.

*Can raise estoppel, but have to prove that failure to act const. a conduct or statement w/right later asserted. 
*If sued for damages, could not have asserted that laches defense.

2.
Statute of Limitations
*Fixed time period, very inflexible, unless an exception applies. 

*Applies to both equitable and legal remedies, except: breach of trust. 
*Court has no discretion, unlike laches. 
Which SOL applies?

· State law claims governed by statute

· Fed. law claims: 

· Passed before 1990: courts use analogous state law claim's SOL. 

· Passed after 1990: 28 USC § 1658 provides for 4 year SOL.

3 issues:

1. accrual

When does it start to run. 

options: 

1. date of injury

*If appreciable harm used, SOL may run out before π learns about the condition.

2. date of wrongful act

3. date of actual or constructive discovery of injury

2. continuing violations

· Repeated injuries, get inflicted over the time. 
· Violation must continue, harm must continue, and the harm must occur because of the new violations.

· Dist. from continuing harm (E: injuries from an accident). 

· Special rule applies ("day-by-day")

Klehr case, p. 1005

π bought grain storage to store grain in 78, defective, suit filed in 93. 

Here, wrong happened many times, new violations all the time, so argument that some of them are not barred by the SOL. 

Court decides whether single or continuing, not a jury question. 

*NAACP is an example of cont. violation, not barred by SOL b/c cont. violation, that is why needed laches defense (if changed named more than SOL time of lawsuit, no cont. violation).
PH: all concealment should go to tolling, but here RICO statute is used, pattern of deceptive conduct. 
Court: gets to recover, day-by-day rule: recovery only for wrongs during the limitations period counting backwards from the filing date.  
*Same would go for the injunction, there, just yes or no, how much is irrelevant. 
Ledbetter case (development after Klehr): 

Co. might try to overrule it, RICO case. Continuous discr. on gender in 78, less base pay, 85 stops discr. but no retroactive raises. So, pay for women is still lower. 
Court: no recovery for wrong for the π b/c going backwards, no new violations occurring with lim. period, can't look at old discr. conduct.

Dissent: within lim. period women paid less than men b/c of discr. practice. 

3. tolling

What might stop the clock. 

Minor-tolled until age of maj. (18) for most claims. 
2 tolling doctrines:

1. discovery rule (not available in some J/some types of claims)
Clock stops until you discover or reas. should have discovered both your injury AND cause of your injury. 

2. fraud. concealment (if 1 not available, this one probably is)
Clock stops for period of concealment until π discovered or reasonably should have discovered his or her injury and the cause of the injury.

*Unnecessary if this J already has a discovery rule. 
Discovery rule: 

O'Brien v. Eli Lilly, p. 1013

Mother took DES, drug caused subs. cancer in daughter, read article in 76 (19 years old) was actually told in 78. Was 76 when reason. should have discovered the cause of her injury? (we ask this b/c this J has discovery rule, if it didn't, out of luck). 

Maj: should have known, that article was enough to put her on notice, duty to investigate and find a lawyer. 

Dissent: too young, focused on her cancer. 

*Irrelevant as to when discovered/should have discovered that had the right to sue.  

When adult, treated like an adult. 

Fraudulent Concealment: 

Knaysi v. AH Robins Co, p. 1024

Dalkon shield case, sp. septic abortion in 72, read article in 76, sued in 78 (COA SOL ran out in 75, 3 years after abortion.
F. concealment test:

superior knowledge by ∆

affir. misrep. or as a fid. conceals the facts

*Here, evidence of advertising that it is safe and effective (while ∆ knew it wasn't) tolled the statute. 

*No reliance necessary (as dissent would want).

When everybody knows it is unsafe (learn from other sources), concealment ends, clock starts running again. 
D.
Governmental Immunities
*Estoppel does not work
*Waiver sometimes works

1.
Suits Against the Government
Sovereign Immunity:
· Cannot sue the gov't for retrospective relief, unless gov't consents (waives immunity).

· Does not prevent suits seeking prospective relief

· Fed & state gov'ts have it, but Co. can abrogate state's sov. immunity

· Munies don't have immunity

· Suing gov't officer in his official capacity does NOT help to get around sov. imm. (even if waived and can be sued, an officer cannot be pers. liable for damages). 

· Certain torts suits: fed. gov't's sov. immunity waived, but NOT for discretionary functions. 
2. 
Suits Against Officers in Their Personal Capacities

*Sov. immunity does not apply. 

*If win, officer personally liable. 

3 approaches to immunity

*only relevant to retrospective relief & relevant to suits against them in personal capacity)
1. Absolute immunity-from anything done in off. capacity. E: President.
2. Qualified immunity (Harlow case)-immunity from civil damages, unless violated a clearly est. const. right.  
3. No immunity

Qualified Immunity: 

Harlow case

Whistleblower, found way to fire him, suit brought against some of the officers involved in their pers. capacity. Sov. imm. does not apply, absolute immunity for P, but not for the aides. 
Entitled to qual. immunity-discreationary gov't functions. 

New test: 

government officials performing discretionary functions generally are shielded from liability for civil damages insofar as their conduct does not violate clearly established statutory or constitutional rights of which a reasonable person would have known.
*Change from bad motive subj. test to objective one in an effort to cut litigation (presumably would be resolved on SJ motion). 
*Usually 2 categories of such cases: either factual dispute or about the law (like is it clearly established stat. or const. right). 

Questions to ask (π has BOP):

***Before all of that, whether or not is a discret. function. If no, immunity does not apply!
1. Is there a violation of a const. or stat. right? If yes, then: 
2. Was it clearly established that this action is a violation before this case? 


3 ways to show that clearly established: 
1. controlling authority in the J
2. a consensus of cases of persuasive authority

3. unconst. that is too obvious to have been litigated
*Sometimes, courts decide the 2d question first, don't want to reach const. issue (just saying that it never happened before -bad practice. J. Bryor: whatever is easier. So this approach can change. 
*if π fails to show that the ∆ violated clearly established law, ∆ gets qual. immunity and the suit is over. π bears the burden of proof on that. 

Absolute Immunity:

Who gets it?

· President (but not cabinet)-only for official acts, but: Clinton v. Jones-better way to stay the action until the end of the term for unoff. acts. 
· Judges-unless clear absence of J (but see Stump: no pers. J in that case, although SMJ, Powell's approach-whether it was an appealable order, if not, then not an official act)
· Prosecutors-when acting as prosec. But: when acting like inv/adm, only qualified immunity. E: fabricating evidence vs. presenting fabr. evidence at trial. 
· Members of Congress (Speech or Debate Clause)-only if actions related to leg. actions. E: not for republication, bribes. 
*Only for acts in official capacity/duties. 

Fluid Class Remedies:

*concerns b/c underdeterrence if no fluid remedies & not rightful position. 
Eisen case, p. 1121

Court: you have to give notice, π have to know, choice whether to participate or opt out. 

Some of the suits with too little for each π at stake would be effec. barred. 

Try other approaches, like suit for an inj., followed by civil fines payable to the gov't and atty fees for π's lawyers. 

Fluid class remedies won't be imposed by courts, but often crafted in settl. under cy pres doctrine (giving the remainder of unclaimed money to charities or cause associated w/π). 
Hatahley case: matching of π-∆ is required. 
But: exception for aff. a. remedies: 
Aff. action remedies: 

Some do NOT raise fluid class remedies issues, E: giving back pay to id. group of workers. 

Others: E: employer discriminating ordered to give preference to future min. job applicants. 

3 approaches:
1. Favor the use of fluid class remedies more generally (reject matching as required by Hatahley); 

2. For an exception for affirmative action; or

3. Reject fluid class remedies in affirmative action cases
Exam tips: 

· cover as much as you can

· organize!

· call of the question! clerk-best remedy, π-maximze, ∆-minimize

· how can you best satisfy the interest of your client/court
Work through your options

· Are there measurable damages?

· Is there still harm about to happen?

· What does π want ∆ to do?  Is it workable? Could it be drafted and enforced? Policy considerations!
· Did ∆ profit from his or her violation?  Are there advantages so seeking ∆’s gain?

Map of the course: 

1. where would the parties be but for the violation?

2. The rightful position standard

3. Damages (measurable, which of the 3 measures)




4. Injunction (sp. relief) moving towards RP, not freewheeling discretion)



5. Declaratory judgments-like coerc. inj., clarifies the right. 
6. Restitution-3 kinds of cases where matters (gain > loss, no other COA, ∆ is insolvent)
7. Punitive Damages-to punish and deter
8. Ancillary remedies-contempt powers for enforcing, etc. 
9. Defenses (legal vs. eq. relief, special rules for the gov't, does it make sense in this case)
*Remember all the limitations, like propensity, irr. injury, choices ↔ remedies are often political. 
