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· Damages
· Contract damages
· General damages
· Expectation interest
· Put P in as good a position as had the contract been performed
· Reliance interest
· Costs incurred by P up to the time of breach
· Restitution interest
· Disgorgement of actual benefit received by D
· Consequential damages
damage suffered as a consequence of breach
· Direct consequentials: any idiot damages; normal course of events test; arise naturally
what a reasonable person would foresee resulting from a breach of contract
· Indirect / Special consequentials: not foreseeable unless D had actual knowledge of their potentiality
· Hadley v. Baxendale: courier had no knowledge that late delivery of part would cause customer's business to shut down. Courier had not contracted to assume the risk of that eventuality.
· Fort Pitt v. Aetna: foreseeability from the terms of the contract is not "locked in" at the time of contract formation; if the delivery date is TBD at signing, and is eventually locked down during performance, breaching party is held to foresee consequentials arising from missing that date.
· Some jurisdictions (WI and AR) only award these when the other party has tacitly agreed to assume liability, on top of actually foreseeing them.
· Lamkins v. Int'l Harvester: parties are presumed not to tacitly agree to damages which are disproportionate to the value of the contract.
· UCC and Restatement reject this test.
· Certainty requirement
· Drews v. Ledwith: Lost profits in a brand-new or contemplated business must be proved to reasonable certainty.
· Previously, new business rule was a total bar to lost profits in anything but an established business
· Liquidated damages
· Enforceability requirements (UCC & restatement)
· Amount is reasonable in light of anticipated/actual harm
· Proving actual amount of loss, after breach, will be difficult
· May not be punitive
· May be structured as "alternative performance"; this is generally enforceable since it does not remove any legal remedies
· Breaches that result in no harm but trigger liquidated damages are treated differently by different courts
· Southwest Engineering: Each party, by entering into such a contractual provision, takes a calculated risk. As long as amounts are reasonable, parties are free to allocate risk.
· Norwalk Door: If the damage envisioned by the parties never occurs (no actual harm), the whole premise for their agreed estimate vanishes.
· Punitive damages:
· Only available when conduct would independently be tortious, or tort-esque (no need prove each element).
· Egan v. Mutual of Omaha: Bad faith by insurers can be justification for punitive damages (public policy reasons; recognition of fiduciary duties). Amount cannot be set by jury's passion and prejudice.
· Freeman v. Belcher (CA): Bad faith denial of the existence of a contract, to avoid liability, is not a reason to award punitive (except in insurance). 
· Tort damages
· But-for Causation
· Proximate Causation aka Foreseeability
· Legal approaches
· Directness approach (Polemis): once a reasonable person anticipates harm, anything that causes that harm is foreseeable.
· Foreseeable consequences (Overseas tankship): only the intervening causes that are foreseeable can be used to make the causation chain
· Zone of danger approach (Palsgraf): who would be in the zone of harm should something go wrong?
· "Substantial Factor" approach (Restatement)
· Kinsman #1: where the damages resulted from the same physical forces whose existence required the duty of care and were of the same sort that were expectable, unforeseeability of the exact developments and extent of loss will not limit liability. A barge places everything downriver from it in the Zone of Danger; just because the flood it caused when it got loose was unlikely to happen is not a defense; damage from the river was the sort of thing foreseeable.
· Modern trend invokes proximate causation defense only in exceptionally crazy cases.
· Eggshell plaintiff: the severity of the loss is not a concern in proximate causation. 
· Certainty requirement
· Grayson v. Irvmar: injured opera singer tries to prove the loss of her future earning potential. Court takes into account low probability of financial success of artistic careers, the likelihood of "derailing" events. Court considers not the potential success but the likelihood of success based on current income and existing reputation in job. Proof of lost earnings is not all-or-nothing; you get what you can prove
· Loss of Chance: Jogrenson v. Vener: once P shows that D lessened his chances of survival, damages equals the percentage of chance loss times the total value of a complete recovery.
· Punitive damages
· Awarded in cases of outrageous and/or wanton behavior
· Motivated by punishment and deterrence
· Recoverable in negligence as well as intentional tort cases
· Wangen v. Ford: punitives recoverable in product liability cases
· Due process prohibits grossly excessive punitive damages.
· BMW v. Gore (US): D must have adequate notice of potential penalties. Factors of grossly excessive:
· Degree of reprehensibility
· Disparity between actual harm and punitive damages
· Difference from awards given in similar cases
· State Farm v. Campbell (US): this is generally anything more than 10X the actual damages award. Court may only award damages designed to reprimand for behavior in its jurisdiction, and for behavior which has some bearing on P's injury.
· Mathias v. Accor Lodging (7th): where the actual harm is slight (bedbugs) but reprehensibility is large, 10X+ punitive damages are okay. Especially since it takes away profit incentive of businesses to act wantonly. 
· May take into account relative wealth of D. Arguably could consider D's conduct outside jurisdiction.
· Mitigation requirement
· Albert v. Monarch: After injury, P has duty to mitigate damages by getting surgery instead of letting injury get worse and worse. Surgery is required where it offers a reasonable prospect of relief; need not be a guarantee.
· Surgery not required if it would create new bad condition.
· P need only undertake reasonable mitigation; not the best. Alternative mitigation measures is not a defense.
· Failure to mitigate reduces the award; it is not a complete defense.
· Pre-judgment Interest and inflation
· Interest from the time of harm to the date of judgment. Theoretically compensates P for the loss of use of funds owed from the harm until actually received from judgment.
· Requirements:
· Contract for payment of a definite sum or money, or for a performance with a real monetary value
· In other cases, at court's discretion. (Rare.)
· Hussey v. Lectromelt: defective furnace. Value of furnace in defective condition is not a "definite sum." Also, that P had use of furnace the whole time means he doesn't need compensation for lost damage interest.
· Inflation-adjustment is an alternative; adjusting the reduced value of the award from currency changes throughout litigation. Rare alternative; only made sense during high-inflation 1970s.
· Anchorage Paving v. Lewis: Without adjustment, D is paying an old judgment with money that has decreased in value. Cannot be combined with pre-judgment interest; this would be double damages.
· Attorney's Fees
· Rule: never recoverable.
· Exceptions:
· Contract provisions. (These are automatically reciprocal.)
· Settlement of disputes with third parties caused by D's misconduct
· Party conducts litigation in bad faith
· Discovery misconduct, wasting time, etc.
· Common fund doctrine: one who expends attorney's fees in obtaining a recovery that creates a fund from which others derive benefits may require those passive beneficiaries to bear a fair share of the costs of litigation
· Mostly in trust and insurance situations
· Common benefit doctrine: litigation done in the public interest. Allowed only by statute in fed and most states.
· Statutory provision
· Usually for bad faith / fraud / misrepresentation
· Farrar v. Hobby: when a "prevailing party" is entitled to attorney's fees, the amount by which the party prevailed in is taken into account when awarding fees. i.e., a party who "wins" but only gets nominal damages probably is not "prevailing" for purposes of statute awarding attorney fees.
· Equitable Remedies
· Classic matters of equity:
· Property rights
· Historically, not personal rights, but today yes
· Georgia High School v. Waddell: courts will not issue injunctions for football games over a referee decision; there is no right to participate in sports; no property right at stake; and no judicial controversy
· Orloff v. LA Turf Club: wrongfully-ejected patron is entitled to injunction to protect personal rights of attendance and free association, where it would be difficult to ascertain amount of compensation.
· Blatt v. USC: court will not order honorary law school society to accept student who claimed enforceable promise by estoppel. P has no right to membership in society (unlike membership in a professional organization).
· Requirements for equitable relief:
· Inadequacy of Legal Remedies
· No equitable relief if legal remedy is as complete, practical, and efficient as equity.
· Tamarind Lithography v. Sanders: Only awarding damages to filmmaker is inadequate, when he's asking for specific performance to get his name in the credits of a film. Screen credit is hard to assess a value for, and not giving injunction would only lead to further litigation.
· Gerety v. Poitras: home sale contract would not get specific performance where the only breach was a failure to fix some plumbing; awarding P money to hire someone else to fix it is totally adequate.
· Johnson v. North American Life: wife sued to force insurance company to pay her on husband's life insurance, rather than named beneficiary (ex-wife). Even though the relief sought was money, there was no good legal remedy against husband's estate for fraud because it was insolvent.
· Feasibility and Practicality
· No unenforceable injunctions will be ordered
· Physical or financial inability of D to comply
· D is outside jurisdiction
· Injunction is too vague
· Requires conduct "too personal"
· Very complex oversight required (courts are less reluctant about this at present)
· Grayson v. Iris: where parties provided for remedy of specific performance in a contract, a court will issue an order even though it will involve court oversight of a long, complex building construction.
· Injunctions in the public interest are less held back by concerns of judicial resources
· Balance of Equities and Hardships
· Court takes into account ethical implications of imposing injunction on a particular D
· Won't require disproportionate losses by D in performance
· Might not value property rights over human rights (Hyland v. Eugene)
· Wroth v. Tyler: Court will not order specific performance of house sale contract where to do so would require D to go to court against his wife to get her consent to sell.
· Remedies
· Unclean Hands
· Bars relief to a claimant whose conduct in the transaction at issues was unethical.
· Relative behavior of D usually irrelevant, unless punishing D is very much in the public interest
· Giants v. Chargers: Courts will not enforce NFL player's contract when it was formed clandestinely in order to avoid NCAA rules against student athletes accepting employment.
· Republic Molding v. BW Photo: unclean hands doctrine may not punish conduct extraneous to the case at issue; misconduct in the abstract. Extent of actual harm to anyone is very relevant. That plaintiff once lied about having applied for a patent was not relevant to "clean hands" in a case for patent infringement.
· Alternative: in pari dilecto looks at relative misconduct of the parties.
· Estoppel
· Prevents a party who has misrepresented a fact from denying those representations.
· No bad faith required.
· Other party must have substantially relied on misrepresentation and suffered prejudice.
· Parks v. Kownacki: Court will not apply equitable estoppel to prevent a D from using statute of limitations when there has been no misrepresentation by D to P about the SoL.
· Marby v. H.: Where wife allowed husband to believe for 7 years that he was the father, wife is estopped from later claiming H has no standing to contest custody due to not being father.
· Laches (sleeping on one's rights)
· Unreasonably delay in pursuing an equitable right or claim,
· That prejudices D
· e.g., D has already incurred significant expense in life, and to satisfy a judgment in favor of P would require further significant, disproportionate expense.
· Evidence is lose.
· Otherwise unfair to D.
· Prouty v. Drake: court will not issue order for ten years of "back alimony."
· Not used in legal remedies since those almost always have a SoL
· Contempt
· Criminal (punitive) contempt: for when a party flouts the court's authority
· Usually for a prescribed term
· United Mine v. Bagwell: high contempt fines ($52M) were criminal in nature and can only be imposed via a jury trial
· Direct contempt (occurring right in court) for less-than-serious amounts may be ordered immediately without jury
· Civil (coercive) contempt: designed to cajole compliance with another court order
· Ends when party complies or other side abandons action
· May be ordered by judge unilaterally (no jury)
· Preliminary Injunctions
· Temporary Restraining Order
· Designed to preserve status quo after filing complaint until a noticed motion can be heard. Issued ex parte.
· Not appealable.
· Only granted when there is real danger of prejudice to P.
· Preliminary Injunctions
· Must be noticed with opportunity to be heard in court
· Ex parte only allowed in emergency circumstances, like D is about to destroy property
· Factors considered:
· Threat of irreparable harm to P
· Balance of harms and injury, including to other people
· Must tip decidedly toward P
· Probability P will eventually succeed on merits
· The public interest
· May only prevent future conduct; conduct that has already ceased is moot
· Mediacom v. Sinclair: cable system is not entitled to PI to force TV stations to retransmit its content when the only harm would be the consumers' loss of choice.
· Usually only parties to suit may be bound
· Plus those in active concert with parties
· Vuitton v. Carousel: non-party partners in business selling counterfeit goods may be enjoined if they have notice and knowledge of injunction.
· Kloster v. Crucible: successors in interest may be bound by injunctions, since they have constructive notice of orders
· US v. Hall: court may enjoin anyone's conduct that would undermine its ability to render judgment in present case
· Plus those with agency relationships to parties
· Restitution
· Unjust enrichment
Was the party enriched in a way unjustified by law or morality?
· Can either be based in contract or tort, or be its own independent cause of action.
· Felder v. Reeth: P may waive conversion tort claim and instead seek restitution for unjust enrichment, and recover the value of the property D took.
· Kossian v. American Nat'l: Insurance beneficiary received unjust enrichment at expense of P when P performed a clean-up contract with the owner of property, because insurance beneficiary foreclosed on property. 
· Acceptance of benefits alone does not create restitution cause.
6. Felton v. Finley: lawyer who performed work beneficial to entire family could not seek remuneration from family members who did not pay attorney fees; they refused his doing legal work.
. Measure of unjust enrichment is quantum meruit:
7. Reasonable value of services rendered of direct benefit to D, not the value of the benefit received by D.
7. Maglica v. Maglica: measure of recovery by live-in partners was reasonable value of P's services, not the impact of the services on D's business.
· Restitution must be reciprocal/mutual; other party must restore restituting party
· Unsolicited Benefits
. Volunteers and officious intermeddlers cannot recover restitution
. Restitution may be justified for quasi-contract
2. Benefit conferred upon D by P
2. Appreciation by D of benefit
2. Acceptance and retention by D in an inequitable way
. Bailey v. West: P sought recompense for care and feeding of D's horse. P knew ownership of horse was in controversy and that D did not want to be responsible for costs: P is a volunteer, and benefit was unrequested. No restitution.
. Protection of property
4. Circumstances justify P's decision to intervene without prior agreement, and
4. Reasonable for P to assume D would want the action performed
. Unsolicited medical care
5. P acted unofficiously and with intent to charge, and
5. Care was immediately necessary to prevent bodily harm, suffering, or death.
5. Greenspan v. Slate: parents refused to provide aid to child with injured foot. 3rd person sent child to Doctor, who treated child to prevent permanent injury. Doctor entitled to restitution from parents for emergency care.
. Payment of other's debt or performance of other's obligation
6. When done by mistake, or
1. Norton v. Haggett: Buyer intended to buy homeowner's mortgage, but accidentally paid off the mortgage instead. Homeowner made no mistake.
. Done to protect own interest (prevent own liability or save self from damage
. Atlantic Mutual v. Cooney: payment of the debt of another under a moral obligation justifies restitution, if supported by equity, good conscience, and public policy.
. Gallagher v. Aetna: insurance agent paid for client's loss. Insurance company did not reimburse because it would have denied client's claim. Agent was gratuitous volunteer: agent was not protecting his own goodwill by paying on insurance co.'s behalf.
· Asset-based remedies
· Constructive Trust
. Used when a wrongful act results in transfer of property to and unjust enrichment of D.
. Unjust recipient of property is a constructive trustee for benefit of claimant.
. Duty arises to surrender property to P, as court directs.
. Rogers v. Rogers: husband promised in divorce agreement to have life insurance benefitting first wife, but instead put second wife as beneficiary. First wife entitled to constructive trust on insurance payout to second wife.
· Equitable Lien
. D's particular real or personal property is enriched by P.
. Lien on the property is used to provide restitution to P.
· Hirsch v. Travelers: father wrongfully used children's trust funds to buy real estate for self. Children entitled to either constructive trust or equitable lien, and may trace the funds received by father after property was sold.
· Baxter v. Rosen: claimant may recover increment from use of property in trust or with lien, beyond just the recoupment of the converted funds.
· To recover, P's funds must be traced through D's possession.
. Commingled funds of multiple Ps and or D
1. Lowest Intermediate Balance rule:
1. If account is depleted and replenished, P may get trust/lien only on the lowest balance after P's funds were deposited
1. Still entitled to remainder of money judgment; P just has to find and recover it normally.
. Methods of tracing:
2. First In, First Out
1. Rare. Inequitable.
2. Last In, First Out
2. Also not very fair.
2. Percentage Allotment (Hand's approach)
3. Treats each party as having an interest share in the account, as if it were an investment
. Hallet: early withdrawals from a commingled account are always from the defendant's money if he has any in there; otherwise from the trustee P's money
. Oatley: restitution rights still exist in the proceeds or products from identifiable withdrawals from account (property purchase, for example)
. Restoration: allows P to recover losses in restitution directly from D's own funds.
· Juries
· Historically, actions at equity were not entitled to jury trial.
· Some courts maintain the distinction and will "sort out" which parts of complaint are at law or at equity, and jury hears only those at law
· Other courts have preference for juries in all cases (CA, Feds)
· In causes of action
· Personal Injury
. Lost Earnings
1. Recoverable as lost earning capacity
1. Drayton v. Jiffee: facial disfigurement by chemicals. Loss of earning capacity takes into account a "return on investment" percentage, income inflation, and statistical demographic generalizations about earning potential.
. Pain & Suffering
2. Left to determination of jury
1. Court might not allow a "pecuniary value" "mathematical formula" to calculate this.
1. Some states provide actuarial P&S tables.
2. Botta v. Burner: only standard for P&S awards is such amount as reasonable persons estimate to be fair compensation.
2. Based on nature and extent of injury, its effects and results
· Property Harms
Common measures:
. Diminution in value
. Loss of use
. Repair costs
3. Barge Bertie: boat collision
1. A complete loss results in compensation for value of property just before loss.
1. Otherwise, remedy is cost to repair
2. Unless cost exceeds value of property, or repairs are not feasible; then compensation is value just before loss.
3. P gets compensation only for repairs that bring property back to condition just before loss.
2. Freeport Sulphur: boat/dock collision. A repair that increases property's value beyond its condition at the time of loss will reduce P's recovery by difference in increase in value.
1. Dock had 25 years of life left before collision; repairs left it with 35 years of life left. Repair costs are deducted by the value of 10 years of dock life (10/35 or 28%).
. Sentimental value
4. Generally not recoverable in addition to actual value
4. Unless property's main value is in sentiment.
2. Bond v. AH Belo: Newspaper lost precious family documents and photos. When sentimental (special) value exceeds market value, and both parties were aware of that, the sentimental value is the amount of recovery.
· Fraud / Misrepresentation
. Elements:
1. Misrepresentation of fact
1. Either fraudulent or material
2. A misrepresentation that can be cured with legal remedy is less likely to be material
1. Actual reliance
1. Reliance was reasonable
. Rescission
2. Notification of intent to rescind must be made promptly after knowledge of fraud
2. Cannot exercise dominion over contracted property
2. But may take steps reasonably necessary to preserve value
2. Gannet v. Register: buyer of newspaper learned that seller of paper had hidden financial problems to deceived buyer. Buyer lost ability to rescind after taking too long to notify seller of intent, and by exercising ownership control over business to such extent to change its identity from the time of purchase.
2. Only done when in interest of justice
2. Earl v. Saks: girlfriend and department store lied to boyfriend about price of coat; girlfriend paid remainder. Purchase and gift were both induced by fraud and hence voidable, even though boyfriend suffered no harm.
. Damages
3. Most states use benefit of the bargain rule
1. P entitled to difference between the value of misrepresented deal and actual deal
1. Selman v. Shirley: seller misrepresented the amount of natural resources on land to buyer. In reality, on the open market, land was worth what buyer paid. But buyer bargained for land with resources, and so gets difference as damages (value of the resources).
3. Minority states (CA, MN) use out of pocket rule
2. What losses have P sustained as a result of misrepresentation?
2. Consequential damages are allowed
3. Negligent misrepresentations
3. Clements v. Service Bureau: damage is difference between actual value of property received and price paid for it (out of pocket). Note this is a MN case which has no intent requirement for fraud.
3. Innocent misrepresentation
4. Rescission and restitution. No consequentials. 
· Mistake
. Mistake in performance
1. Generally gets restitution
1. Phoenix Indemnity v. Steiden: Insurer accidentally paid out a claim in an amount higher than the policy limits. Insurer did not assume risk that the facts would turn out to be different after it paid.
1. Admiral Insurance v. American: insurer accidentally paid out claim based on erroneous classification of client's property. A mistake of fact, unlike a mistake of law, entitles P to restitution.
3. Changed position of D is reason to deny restitution, as long as D did not act tortiously
. Mistake of Fact in formation
2. Mutual Mistake
1. Elements
1. About basic assumption of both parties
1. Mistake has a material effect on the deal (fairness)
1. Party seeking remedy must not have born the risk of the mistake
1. Rescission if above elements met
1. Wood v. Boynton: Seller who sold diamond worth $700 for $1 could not rescind contract; neither party knew real value at time of contract. But seller assumed the risk of the diamond's real value by setting his own price.
1. Lewnawee County v. Messerly: buyer and seller both were under mistaken belief that land was fit for human habitation. Buyer assumed the risk, however, by agreeing to "as-is" provision in contract and cannot rescind deal.
2. Unilateral Mistake
2. Elements
1. Party acted in good faith
1. Party did not bear the risk in the contract
1. Enforcement of contract is unconscionable
2. Rescission if above elements met
2. Donovan v. RRL: Dealership accidentally advertised car with way-too-low price. Dealership was not held to deal because forcing to sell car at huge loss is unconscionable, dealership did not act in bad faith and did not bear the risk.
. Mistake in integration
3. Reformation: court will re-shape contract to conform with parties' actual intent.
3. Sikora v. Vanderploeg: reformation only available for mutual integration mistake, or a unilateral integration mistake if the other party acted fraudulently.
2. Evidence of mistake must be clear and convincing that
1. Parties reached a prior agreement
1. Intended it to be included in the written contract
1. Written contract differs from the prior agreement
1. Plaintiff must not have been grossly negligent in writing down the agreement
4. Drafting errors are not grossly negligent
· Breach of Contract
. Land
1. Specific performance will not be granted when damages are adequate.
1. Centex Homes v. Boag: specific performance is only granted where seller will suffer economic injury or other prejudice
. Construction
2. Normally damages; specific performance is rare due to difficulty of court oversight
2. Peevyhouse v. Garland Coal: when the breach is a small, incidental part of the overall contract, plaintiff is entitled to diminution in value of final project as a result of breach.
. Employment
3. Damages are the lost salary for the employment term
1. Minus the amount plaintiff earns or might have earned from other employment
1. Must be comparable or substantially similar (Shirley MacLaine case).
 
 
