Remedies Outline
Damages

Protectable Interests in K Actions 
· 1. Restitution Interest (P recovers any value that D incurred)
· 2. Reliance Interest (P recovers any incurred costs after changing position) 

· 3. Expectation Interest (P is placed in the same position had the K been performed)

· Goal: Compensation 
· K law encourages parties to enter into Ks 
· K law is neutral to breaches; deterrence and punishment are not goals  

· Efficient Breach Doctrine 

· Because K law is neutral to breach, it encourages efficient breaches so long as the breaching party pays the innocent party 

· Not efficient unless the additional amount breaching party makes under the new K exceeds the amount of damages that the breaching party needs to pay the innocent party  
Limitations on Damages

1. Foreseeability

· The damages must be foreseeable at the time the contract is entered into
· Hadley v. Baxendale
1. Ps suffered harm while shaft was being fixed; D breached by neglecting to deliver repaired shaft resulting in the temporary closure of Ps mill 
1. Ps were not entitled to lost profits because not foreseeable 
· Rule: damages for B of K must be foreseeable (not an issue in tort actions)

1. General v. Special/Consequential Damages 
1. G: those arising naturally from the breach itself 
1. Note: deemed foreseeable as a matter of law e.g. Cover

2. S: those a breaching party would not foresee arising naturally from a breach 

1. E.g. Lost Profits 

2. Proving Special Damages were Foreseeable; 2 ways:

1. 1. Parties give notice at time of contracting 

2. 2. Party has enough knowledge at the time of contracting to contemplate that in an event of a breach, innocent party will suffer a particular harm
3. Thus: D knew or should have known 

1. Note: looks at the time of contracting

3. Policy: encourages parties to enter into Ks; would not if they were liable for remote consequences 

· Different Rules re Foreseeability

1. 1. Hadley: all contract damages must be foreseeable (general and specific)

2. 2. Lamkins: Tacit Agreement Test
1. P must prove not only D had reason to foresee the possibility of the type of loss that resulted at the time of contracting, but also that D have “tacitly agreed” to assume liability for such loss 
3. 3. UCC (sale of goods): adopts Hadley; rejects Lamkins 
4. 4. Restatement: follows Hadley but may limit out of fairness 
2. Certainty

· Rule: damages must be reasonably certain and non speculative

1. 2 step process:

1. 1. Fact of Loss (easy to prove)

2. 2. Amount of Loss (courts are lenient once a fact of loss is proven)

· Policy: encourages people to enter into Ks; parties would be reluctant to enter into Ks because Ps could make up damages

· Note: issue generally arises re lost profits in K actions
· New Businesses: Drews v. Ledwith
· K required D to renovate a building; P sought lost profits from delay 
· Lost profits were not certain because it was a new business  
· Rule: new business are no longer per se barred from lost profits on the basis of certainty; may recover lost profits if certain 

· Proof techniques include: experts; economic and financial data; market surveys & analysis; business records of similar enterprises
· Old Rule: New Businesses could never recover. 
· Lost Chance: Grayson v. Irvmar 
· Opera singer’s ability to judge pitch was damaged after slip and fall; sought lost income from opera career 
· Different Approaches 

· 1. Traditional: Preponderance of Evidence
· If P can prove by a preponderance of the evidence that it lost income as a result of not becoming a [ ], P is entitled to entire income; if not, P gets 0 (all or nothing)

· 2. Grayson: Lost Chance
· Inquiry: what chance did P lose?  
· E.g. if P loses 50% chance, P is awarded 50% of income 

3. Unavoidable

· Rule: P has a “duty” to mitigate damages; cannot recover what was avoidable

1. Standard: what would a reasonable person have done under the circumstances at the time of breach to mitigate the loss; P is considered  

2. Note: costs of mitigation are recoverable even if they supersede original cost; if P cannot afford costs of mitigation, P is not required to mitigate

3. Recovery is diminished by what could have been avoided

· Surgery Cases

1. Majority: Albert v. Monarch
1. P suffered carpal tunnel syndrome after slip and fall; D asserted P could have mitigated her damages by undergoing surgery 

2. Rule: unless a surgical procedure poses a peril to life, undue risk to health, or anguish that goes beyond the bounds of reason, a mitigation instruction is appropriate if evidence is presented that surgery offers a reasonable prospect of restoration or relief 

2. Minority: “Recognized Risk” Test: Hall v. Dumitru
1. Anesthesia and sharp instruments near vital organs were recognized as a risk

2. Rule: P need not mitigate if surgery has a “recognized risk”  
· UCC: combines foreseeability and mitigation 

1. Foreseeability is determined at the time of contracting; mitigation is determined at the time of breach 
· . We usually think of mitigation as going out and doing something.

· But it can also mean stopping performance of a K. 

· Lets say D orders from P 100 specially designed windows.

· K provides that D will pay $50 per window

· P's profit per window is $4

· Lets calls P and says, "hey my financing feel through so I have to breach."

· P then has a duty to minimize the lose and stop building the windows.

· So mitigation could also mean to stop doing something. 

 

 

 

Hypo

-Problem 2-A

· 20k in special damages

· 8k in general damages

· What has to be foreseeable?

· The type of loss? Or the amount of loss?

· Not really clear.

· Are you foreseeing loss profits?

· Or are you foreseeing the amount of loss?

· Real case

· Sunmade raisins lost profits because the packer did not deliver them on time.

· There was a breach, and then the price of raisins shot up

· So if they were able to sell the raisins during that time, then they would of made even more.

· Court said all that has to be foreseeable is the type of loss

· This was a CA case under the UCC.

· So under this case, in problem 2-A plaintiff would be able to recover the 20k in loss profits because the court would say only the type of loss needs to be foreseeable.

 

 

· The foreseeability issue does not come up very often in Torts

· Was this type of harm foreseeable?

· In contracts, foreseeability is an issue a lot more. 

· Eggshell plaintiff actually shows us that the extent of damages does not matter.

· WE limit contract damages with foreseeability because we want people to enter into contracts. Sometimes we actually want them to breach.

· However, we never want to encourage torts.

McNamare v. Wilmington Mall Realty Corp.

· Plaintiff tried to use proof of a large jewlery store to prove the lost profits of his small jewlery store in a mall.

· Court said that was too uncetain

 

Texas Instruments, inc. v. Teletron Energy Management

· The court said that P's evidence that there was a strong market for its unique thermostat at a moderate price was beside the point, as "no such product ever existed."

 

NoKa Oi Corp. v. National 60 Minute Tune

· No other businesses in the area, but the court said they would be able to use data from other businesses nationally.

· Court said national data is ok because it was reasonable.

The Frustrated Fundraising Drive

· Girl Scounts wanted to have a fundraising campaign, an unusual one. They hired a professional fundraiser.

· Fundraiser said he would raise 325k. 

· He actually raised only about 89k. 

· Courts did a two part inquiry

· Fact of loss

· Amount of Loss

· IN the girl scout case, the court said the goal of 300k was feasible, and it was more than reasonably certain that they suffered a loss because even the fundraiser said he would raise more

· Reasonable basis for the loss

· Court is then a lot more lenient in the amount of loss because the hardest part is the fact of loss.

· So the court let the girl scouts bring in evidence of the boy scouts in their similar fundraiser because the girl scouts had never done it before. 

 

 

Liquidated Damages

· LD clause specifies the amount of damages in the event of a B of K 

· Courts have been hesitant to enforce LD clauses; reasons: 

· Inaccurate 

· Can be punitive; would discourage parties from contracting 

· Force parties to keep their duties; courts do not want to compel performance 

· Rules:

· 1. 1st Restatement & Southwest
· LD is unenforceable, unless:

· 1. Amount is a reasonable forecast of actual damages; and 

· 2. Damages must be incapable or very difficult to accurately estimate (if easy to calculate, no LD)

· 2. 2nd Restatement & UCC

· LD enforceable, if:

· Amount is reasonable in light of anticipated or actual harm; and 

· The difficulties of proof of loss 

· 3. CA

· LD enforceable, unless: 

· Provision was unreasonable under the circumstances existing at the time the K was made

· Southwest: LD clause was enforced even though there was no harm using 1st Restatement 

· Norwalk: LD clause was not enforced using 1st Restatement because no harm (Minority)

· Note: if the reason for the clause is coercion or punishment, the clause is impermissible; if clause is a good faith attempt to set the amount of compensatory damages, permissible 
 
Punitive Damages 

Punitive Damages 
· Generally applicable in tort cases; extremely limited in K actions
· PDs are awarded in addition to compensatory damages  
· Policy: deterrence and punishment of certain conduct 
· Determined by the jury; assessed by D’s wealth
· The wealthier D is, the higher the award so it can actually punish 

· May sway juries toward a sympathetic P; courts bifurcate trials to alleviate  \

· Solutions

· Bifurcate the case

· Have juries determine who is guilty test, 

· Proportion Rule

· Summary Judgment

· Remittiturs
· Wangen v. Ford 
· Mass tort and PL cases with multiple Ps can be problematic 

· Multiple PDs can bankrupt a company

· First P is awarded big PD award; leaves smaller pot for future Ps 

· BMW v. Gore
· D had practice of repainting cars when damaged and did not disclose to P

· P was awarded 4k in compensatory damages; 2 million in PDs  

· Rule: PDs do not violate Due Process so long as they are not “excessive”

· 3 Guideposts re “Excessive”:

· 1. Degree of Reprehensibility 

· Consider type of harm and degree of malice 

· Determining which of D’s act should be considered 

· Can only consider harm to P & conduct within state 

· May use conduct in other states to show a course of conduct or motive, but cannot consider when itemizing punitive damages

· 2. Ratio between victim’s compensatory and punitive damages  

· Standard: ratio must be reasonable 

· 3. Sanctions for comparable misconduct

· If penalties for similar conduct are low, then a PD award should be low as well because penalties signal the state does not consider the conduct to be highly blameworthy

· Consider criminal penalties, civil fines, statutes in state 

· Here, degree of reprehensibility was low, ratio was 500:1, 2k fine for violation of trade practice; therefore, award was excessive and violated DP

· State Farm v. Campebll
· Bad faith insurance case; awarded 1 million in compensatory and 145 million PDs

· Expanded BMW’s 3 guideposts: 

· 1. Reprehensibility; 5 factors: 

· 1. Type of harm

· 2. Reckless? 

· 3. Was P a target? 

· 4. Course of conduct or isolated incident 

· 5. Intent e.g. malice, intentional, trickery 

· 2. Ratio 

· Standard: anything in excess of a single digit ratio is subject to be excessive i.e. should not exceed 9:1 

· 3. Other sanctions

· Here, ratio was too high (145:1) and other sanctions were substantially lower 

· Difference from BMW/Modern Rule: can only consider incidents against P and not conduct throughout state  

· Thus, may use course of conduct within state to show reprehensibility but not to determine PDs  
 

 

· B of K Actions 

· Courts are reluctant to award PDs in K actions; 2 Exceptions:

· 1. Breach amounts to an independent tort e.g. fraud in a B of K

· 2. Breach of Good Faith & Fair Dealing: Egan v. Mutual of Omaha
· Rule: PDs are awarded when covenant of good faith and fair dealing (not the K) is breached & there exists a special relationship 

· Note: exclusive to insurance cases

· Note: covenant is part of every K  

· Here, there was a special relationship and covenant was breached 

 

Egan v. Mutual of Omaha

· Egan as covered by a disability insurance policy.

· The agents of the insurance company refused to accept his claim for being disabled.

· They refused to contact his doctor or retain another doctor to examine him.

· The jury awarded 5 million in punitive damages.

· What the court did here was look at the implied covenant of good faith and fair dealing.

·  In certain kinds of contracts with special relationship will a breach of the covenant of good faith lead allow punitive damages to be recoverable.

· So in this case, it was a relationship between an insurer and an insured.

· This may be out of the efficient breach model.

· Insurance companies give protection and peace of mind

· Also the contract is very unbalanced and adhesive.

· Here, they are paying for peace of mind. Efficient breach does not even apply.

· Not the breach of the contract gives rise to the contract. The breach of the covenant of good faith and fair dealing gives rise to the punitive damages.

· Here the insurance company reduced the P to tears, did not investigate the claim, 

· Court said $5 million in punitive damages was too much.

· Remember, the court isn't giving punitive damages for a breach of contract. They are giving punitive damages for the breach of the covenant of good faith when there was this special relationship.
Seaman's Direct v. Standard Oil

· A garden variety breach of contract

· No special relationship

· Two big companies.

· The issue was whether the court was going to ignore the statute award punitive damages for the breach of covenant of good faith.

· The court said they were creating a new tort

· Bad faith denial of existence of a contract

· Where you have one party that denies that a contract even exists and they do that in bad faith, they said it was a tort and thus you could get punitive damages because this is a tort.

· This was a liberal CA supreme court

· This then became the law in CA

· Problem was that people would then be scared to claim that there was not a contract.

 

· In 1996, a new CA Supreme Court took another case and overruled Seamn's Direct.

· It said it undermined the policies of contracts

 

Freeman & Mills Inc. v. Belcher Oil

· Court said employer-employee relationship is not the special relationship that we look for when there is the breach of the covenant of good faith to give punitive damages.
Non-Pecuniary Damages in K Actions 

· Include: emotional distress, pain and suffering, inconvenience and annoyance

· Gagliardi v. Denny’s 
· P was fired and suffered ED 

· Rule: ED are not awarded in B of K cases because they are too speculative
· Types of K that when breached, ED damages will be awarded:

· Funeral services

· Failure to deliver promptly the news of someone's death

· Contracts of carriers and innkeepers (embarrassment)

· Breaches of contracts of reconstructions (some states)

· Types of cases where you cannot look at the contract to get damages

· In other breach of contract cases, there is an economic loss that you can measure.
· Or where there is some physical impact?

Pre-Judgment Interest (Post judgment interest always available.)
· It is the interest that accrues after the breach up until the time of the judgment.

· You can get pre-judgment interest is there is a definite sum (or liquidated sum) that is owed.

· This is from defendant's point of view

· Defendant promises to pay 1k or 5 dollars for each brussel of something to be determined by a journal. Both of these, you could recover pre-judgment interest.

· Lost profits are not definite sums

· The prevailing theory is that the plaintiff does not get pre-judgment interest

· The reason for this rule is that you do not want to discourage the defendant from litigating

· Because he would have to pay for the time or litigation.

· Also, you should not have to pay for the delay in the courts

· Problem with this is that the defendant only has to pay if he loses. 

· Also, the defendant has the money this entire time and is accruing interest during litigation. So to not give the plaintiff in all scenarios hurts the P and benefits D.

· Thus generally, you do not get pre-judgment interest

· But if there is this liquidated sum, then you can recover it. 

Hussey Range Div. v. Lectromelt

· P filed a motion to add about 170k representing pre-judgment interest to his verdict of 316k. Dispute arises from the design, construction and installation of a furnace for melting, holding and superheating copper. P alleged that the furnace had mechanical failures.

· The court did not give pre-judgment interest because there was not a definite sum 

· It was too uncertain.

 

 

In torts, in terms of pre-judgment interest

· In CA, if P makes a settlement offer and D rejects it, and P wins the case, then P gets to recover pre-judgment interest on the amount of the settlement offer. 

 

 

Inflation

· Inflation is when prices rise on goods and services.

· Inflation can diminish the value of a judgment

· Courts do not adjust for inflation because we do not want to have to look back after each case and have experts testify to determine the judgment.

· They just made a value judgment that we should treat all dollars alike. 

· Given the fact pattern, you may also want to sue for specific attorneys fees

 

 
Attorneys fees

· In America, usually the prevailing party does not recover attorneys fees

· In England, it is the opposite.

· As a result, the American rule may discourage meritorious claims

· It also discourages frivolous claims.

· In England, it also discourages meritorious claims because they are afraid to be out of pocket if they lose.

· Same thing if someone has a frivolous claim.

· Defendant here may also be afriad to litigate and may just settle.

· But in US, no award of attorneys fees

· Exceptions

· If the contract so provides

· In CA, the recovery of attorneys fees cannot be limited to one side. If one party is entitled to attorney’s fees if successful, then both parties are.

· Common Fund Cases

· Cases where an attorney brings a claim on behalf of a bunch of Ps and a fund is created.

· The attorney collects from the fund and not only one person pays the fee

· Private attorney general

· If the attorney brings suit and the suit changes the law. 

· The state would pay this fee.

· Statutes

· You have to look at each individual one and see

· Sanctions

· If someone brings a frivolous motion and brings some motion in bad faith.

· Thus you can see that plaintiffs are generally undercompensated in breaches of contract.

Personal injury damages

· 1. Medical expenses (past and future)

· Pretty certain, especially for the past.

· 2. Lost earning capacity (past & future)

· Past is easy to find, but future not at all really
· Drayton 
· One year old P was severely burned and scarred; trial occurred when P was 8; awarded 500k in lost earning capacity 

· Determining future lost earning lost capacity; 2 step process:

· 1. Project out from the time of trial to P’s lifetime and determine how much P is going to lose in lost income? 

· 2. Discount award to present value 

· Discount rate: market rate on safe investments inclusive of inflation 

· Note: discount only applies to future, not to past 

· Note: the higher the discount rate, the lower recovery; vise versa 

· 3. Pain and suffering (past and future)

· Includes: loss of quality of life, embarrassment, fright and nervousness, physical pain; hard to quantify  
· Capelouto v. Kaiser
· P, an infant had stomach infection throughout first year of life; unable to testify as to her pain and suffering 

· Rule: no need to experience pain or have knowledge of it to be awarded pain and suffering 

· Flannery v. US
· Brought under the Federal Tort Claim Act; no PDs allowed 

· P was in coma indefinitely 

· Court held a million dollar award would not benefit P because he was in a coma, and was therefore punitive and not compensatory 

· Issue: should Ps in coma get pain and suffering for loss of life?

· Courts are Split 

· Majority follow Capelouto: no need to experience pain to be awarded pain and suffering

· Minority follow Flannery: no knowledge of pain = no pain and suffering award 

· Determining value of pain and suffering

· Botta v. Brunner
· Court rejected the “golden rule” i.e. “how much do you think you should get for every day you had to go through a harrowing experience?” 

· Jury determines value by using experience, conscience & judgment

· Limitations in CA: 250k for med mal & no joint and several for pain & suffering

 

 

 

Majority rule for computing loss earning capacity (same for medical expenses)

· Project out into the future how much you are going to loss

· 2 step process

1. Multiply the amount times the amount of years.

2. Discount the lump sum to present value.

i. Discount to present value because money gotten today is worth more than money gotten at a future period because money you get today can be invested and the interest can be compounded.

· Example

· The amount to which 10k will increase in 30 years at compound interest. (Look at handout)

· The majority rule is to increase the judgment for inflation etc. and then coming up with a lump sum, then discounting that sum to present value.

· A lower interest rate favors the plaintiff because we need to give the plaintiff more money now

· The defendant will argue for a higher interest rate.

 

Minority view for lost earnings

· Earnings regression analysis

· Some courts allow evidence of IQ tests, or if too young, IQ of siblings

· Evidence of socio economic status

· Actuarial Approach

· The courts do not even account for inflation at all

· How much would they have made the first year entering into the work force, and multiply it by the amount of years, and not reduce it to present value.

 

Approaches to Inflation

· Know which approach favors plaintiff.

 

 

Jones v. Pfeifer Approach
· If there was not inflation, then someone’s wages would be increased by merit increases and societal increases.

· Merit increases are related to the individual work him/herself.

· Societal increases are related to society. As the economy gets better, workers make more money

· But since we don’t live in an inflation free economy, then someone's wages are also increased by inflation.

· Then we discount to present value by interest rate on safest investment.

· The trial court increased the wages by merit increases and societal increases, but they didn’t take into account inflation and as such also did not discount to present value.

· They cancel each other out.

· This approach is better for the plaintiff because the court will not discount to present value.

· This approach likely over compensates the plaintiff in comparison to Drayton.

· Beaulieu Approach

· You do not increase the wage they are making by anything

· You ignore merit increases, societal increases, inflation, and you do not discount to present value.

· Thus if they are making 60k a year before the injury, then you just give them that amount until they would have stopped working. 

· This is great for ease of trial

· Guian Approach

· This allows plaintiff to introduce evidence of small and certain merit increases, but no societal increases, no inflation, and we do not discount to present value. 

· Traditional Approach

· You do not account for inflation for wage increases, but you do discount to present value by the market rate of interest of safe investments.

· Not even good for ease of trial 

· This undercompensates plaintiff

· Feldman Approach

· It takes into account merit increases, societal increases, and inflation.

· For discount, they take into account the real interest rate

· If there was no inflation, people could borrow money at 1.5%

· The remainder is the prediction of what future inflation is going to be.

· So this approach says that the inflation of the wage increases of the inflation of the interest rate offset. So the interest rate that is discounted is only by the real interest rate of 1.5%

· 3rd Circuit Approach

· Increases for merit increases and societal increases, but not for inflation and you do not discount at all.

· In Pfiefer, which is only binding on federal courts analyzing the Longshore and Harbor Workers' Compensation Act.

· They say you should take into account merit increases and societal increases, you do not take into account inflation, and you discount by somewhere between 1%-3%.

Collateral Source Rule

· A collateral source is any source that the plaintiff is getting. The most common example is medical insurance.

· Example, you incurred 10k in medical bills, but because of insurance company , you only have to pay 1k.

· D will argue that the P is getting overcompensated if he gets the whole 10k

· P will argue that he should get the 10k because of deterrence.

· Rule: The collateral source rule is an evidentiary rule that restricts the defendant from introducing evidence of another entity paying the bills.

· This includes if your employer still pays you because you are injured and did not come into work

· Or relatives paying bills for you

· Some people like this because it is a backhanded way of compensating the P for attorneys fees

 

 

 

Income Tax

· Norfolk v. Liepelt
· D wanted an instruction telling the jury award will not be subject to income tax

· Rule: income tax is not to be considered when awarding lost income; but, an instruction that the award is not taxable is permitted 

· Recovery from personal injury damages is not taxable; Punitive Damages, breach of contract damages, and EDs are taxable 

 

 

 

Wrongful Death 

· 2 distinct Causes of Action:

· 1. Wrongful Death Action: survivors bring action on own behalf

· 2. Survivor Action: action brought by estate on behalf of decedent 

· Krouse v. Graham
· Wrongful death action; husband and children brought suit after mother’s death; alleged loss of support, comfort and companionship 

· Allowable v. Disallowable Damages in Wrongful Death Actions:

· Allowable: loss of support, comfort, companionship 

· Disallowable: sadness, grief 

· Survivor Actions 

· Allowable Damages: lost income (-) living expenses; discounted to present value 

· Note: if there is time between injury and death, survivor is entitled to pain and suffering up until the time of death; no award if death is instantaneous 

· Note: no award for future pain and suffering or loss of future enjoyment  

EQUITABLE REMEDIES 
Equitable Hurdles
· P must pass all of the following hurdles; failure to meet any will prevent equity 
· 1. The nature of the interest to be protected must not be trivial 
· Traditional Approach: Property rights v. Personal rights 
· Equity protects property rights, not personal rights 
· Georgia v. Waddell
· Referee messed up call; team sought a do-over 
· Football players have no property rights; no equity 
· Modern Approach
· Courts balance P’s interests, D’s interests, & public policy 
· Orloff v. LA Turf Club
· P was thrown out of race club; sought injunction 
· Equity granted; protected public accommodations 
· 2. The remedy at law must be inadequate 
· No legal remedy is adequate unless it is as complete, practical and efficient as that which equity could afford
· Note: looks at the time of the wrong, not the time suit is brought 
· Inadequate: Tamarind v. Sanders
· P was not given screen credit; was given 25k from B of K; sought specific performance to re-do credits 
· Although a legal remedy was awarded, it was inadequate because breaches would continue and amount was too speculative 
· Adequate: Gerrety v. Poitras
· D refused to make repairs per K; P sought specific performance 
· Equity not awarded because damages were adequate; classic case
· Remedy at law need not be damages: Merrick v. Jennings 
· P sought injunction against DA preventing it from imprisoning anyone for not paying a criminal fine; not awarded 
· Adequate remedy was appealing or citing statute precedent 
· Availability of remedy does not = Adequate: Johnson v. American Life
· P sought husband’s life insurance; legal remedy was to sue husband’s estate and recover; estate was insolvent 
· Note: insolvency can = inadequate remedy 
· Stronger if P also shows it has a particular vested interest 
· Overall 
· Cases where equitable remedy is not awarded 
· Damages or cover for B of K 
· Preventing future harm, unless domestic violence 
· Cases where equitable remedy is awarded
· The item is unique
· P’s harm cannot be solved but by multiple lawsuits 
· D is insolvent
· Damages are speculative 
· 3. The equitable remedy must be practical to enforce 
· Considerations:
· 1. Feasibility and practicality of enforcing the equitable relief granted 
· 2. Use of judicial resources 
· Courts will grant equity if strong public policy as opposed to private right
· Grayson v. Iris
· Construction K; parties went to arbitration resulting in specific performance; D wanted to pay damages 
· Upheld arbitration’s ruling; wanted to encourage arbitration  
· Joy v. St. Louis
· Asked court to share a railroad track; court granted specific performance, despite having to supervise for several years; policy of communication & commerce was valuable 
· Overall
· Time v. public policy
· Credibility: courts do not issue orders that cannot be enforced 
· Cases worth judicial resources involve the public 
· 4. The balance of equities and hardships must favor the P 
· Court looks at the hardship & equities of both parties
· Who is at fault; did either party bring about own harm; good faith
· Wroth v. Tyler
· P contracted to sell house; wife protected self; P withdrew from K; D sought specific performance 
· There was no adequate remedy at law because land is unique
· Despite lack of adequate remedy at law, court denied equity because D was innocent and would break up his family 
· Cure v. Silverdale
· D would intentionally trespass; would refuse to pay for right 
· Although P suffered no harm, injunction was granted because D was not innocent 
· Types of cases where balancing is obvious:
· 1. Encroachment cases 
· no balancing with purposeful encroachment.
· 2. Nuisance cases 
· 5. P must come to equity with “clean hands” (Defense)
· “He who comes to equity must come with clean hands”; looks at P
· Times when a P can get a legal remedy, but not an equitable remedy because of unclear hands.
· Giants v. Chargers
· P sought to prevent D from playing for another team; P had unclean hands re fraud; injunction was not granted
· Republic Molding v. BW Photo
· D claimed P had unclean hands because P claimed it had a patent pending, when it did not 
· Although P did lie, the patent pending did not fool anybody; there was no evidence competitors stayed out of the market; Ps alleged misconduct was not connected to what it was suing on 
Mazer v. Jackson Ins. Agency

· There was an industrial park that was on the boundary of two cities.

· One of the parties wanted the park to be part of city 2 instead of city one. 

· The industrial park promised the neighbors that they would always maintain the buffer zone (the green part in front of the park).

· The industrial park then started building on the buffer zone.

· The residents then used estoppel to enjoin the industrial part from building on the green zone.

· 6. Plaintiff’s claim is not brought too late or his conduct did not prejudice the D (Estoppel & Laches Defenses) 
· Estoppel; Elements:
· 1. There is a communication either by words, conduct or silence 
· 2. The communication is misleading in that it is at variance with the true facts (need not lie)
· 3. Someone relies on the communication
· 4. The person relying will be harmed materially if the one who made the communication is later permitted to assert a claim or defense inconsistent with his earlier communication or conduct 
Silence

· P decided that Otis elevator was violating a patent.

· They sent a letter saying they were invading the patent.

· Otis elevator responded saying that we don't think we are infringing on your patent.

· They also said "if you continue to disagree, please contact us"

· P waited 5 years and then brought suit for patent infringement.

· Otis defends on estoppel and laches.

· The communication was P not contacting Otis.

· It was misleading because they brought suit

· There was reliance because they didn’t preserve possible testimony. 

· With silence, a court will not count silence as communication if the person asserting the defense started the communication. 

 

· Laches; Elements:
· 1. Unreasonable delay in bringing action 
· 2. Delay prejudices D 
· Note: if SOL lapses, so does laches
· If you sue before SOL lapses, courts will look at laches 
· Schroeder v. Schlueter 
· D notified P of intent to treat option as expired 
· 9 year delay and the property’s value was increased substantially via improvements; laches prevented P’s suit  
Divorce cases

· Prouty v. Drake

· Court of equity.

· Divorce case where the husband agrees to get a life insurance policy for his wife and he lets it lapse.

· The wife learns about it but waits 8 years to bring suit.

· The court says the husband was prejudice and keeps the wife from bringing the claim.

 

 
Blatt v. USC

· Blatt wanted to be on the Order of the Coif

· While he was there, they changed the requirements and said you not only needed to be in the top 5%, but also needed to accept law review if you were invited.

· He declined law review, but was in the top 5%.

· He was not invited to order of the Coif. 

· He brought suit seeking an injunction to get on the Order of the Coif.

· Court said he didn’t state a cause of action for an injunction. 

 

Excluded Surgeon Problem 3-A

· The hospital will say that there is a societal interest in their high standards.

 

· We are chatting about the "too trivial hurdle"

· Before, if the court did not want to get involved, they would say there was no property right. 

· If they believed they should get involved, they would find a property right. 

· Now there is essentially a balancing between the rights of the plaintiff and rights of defendant with societal interest in mind.

 

 

 

 

 

 

Right to a Jury Trial
· 7th amendment preserves the right to a jury trial at actions at law; no such right in equity 

· However, a lot of cases are hybrids; if both parties agree, ok 

· If there is no agreement, courts bifurcate the case 

· Equitable remedies will be determined by a judge 

· Actions at law will be determined by a jury 

· State Court Approach: Historical Approach 

· “If this had been decided back when we didn’t have a separate court system, where would we have heard this case?”

· CA guarantees a jury trial “at common law”; constitution was created in 1850 

· Courts go back to 1850 and see where the case would have been tried

· Looks at the “gist” of the action 

· Dislike jury trials

· Federal Court Approach 

· Tend to find in favor of jury trials 

· Looks at the “nature of the issue to be tried” 
Contempt
· Courts enforce orders through contempt 

· Types: 

· 1. Civil 

· 1. Compel compliance with court order (coercive function)

· 2. Compensate P for past violation of court order (remedial function) 

· 2. Criminal

· 1. Protect dignity of the court

· 2. Punish D for disobeying order 

· Determining whether Civil or Contempt 

· Look at the court’s intent; examples:  

· D is fined and sentenced for violating the order: criminal 

· D is fined per day until he complies: civil 

· D is put in jail until he complies: civil 

· D is ordered to pay the value of real property he sold to a 3rd party in violation of a court order to convey it to P: civil (remedial)

· Why does it matter whether it is civil or criminal contempt? 

· If civil, no right to a jury trial; if criminal, right to a jury trial 

· Mineworkers v. Bagwell
· Injunction was granted to prevent union workers from striking; Ds violated order and civil contempt was issued; because contempt was criminal, a jury trial should have been awarded 

· Limits on Contempt Sanctions

· Criminal: yes (statutes limit or prescribe what maximum contempt may be)

· Civil: balance P’s interest with D’s 

· Orders that cannot be enforced by Contempt 

· Prisoners Debt: cannot be thrown in jail for failure to pay debt 

· Exception: $ is owed for a court decree 

· E.g.: Marital Dissolution re Child Support or Alimony 

· Need be an equitable remedy i.e. “husband will pay x” 

· Note: to enforce settlements with contempt, there must exist a “consent decree”; if not, settlement is a debt and no contempt 

· Specificity of Decree 

· Arises when D does not comply and court cannot figure out whether contempt should be issued because decree is not specific enough 

· Decree must state: reasons for issuance, specific terms, and prohibited acts
· Defenses to Contempt 

· Criminal Contempt: Intent

· To be held for criminal contempt, D must have intent to not comply with court order; defense occurs when D accidently violates the order
· Civil Contempt: Inability to Comply 

· Defense to a coercive civil contempt; complete defense 
· Includes self induced inability to comply
· Note: if self-induced, still subject to civil remedial contempt and criminal contempt to punish 
Self-imposed inability to comply

· Inability to comply (defense to contempt)

· Defense to coercive contempt even if self-induced

· Not a defense to remedial/criminal contempt 

· Ex: D ordered to return painting of D looses or even throws away this is a defense to coercive contempt, but court can use remedial function to make D pay P cost of painting or criminal contempt to punish b/c D intended to throw away 

 

Equitable Provisional Remedies: Interlocutory Injunctions

· Occur in the interim between filing suit and trial 
· Purpose: preserve status quo during litigation; i.e. avoid irreparable harm to P and D and ensure court can enter an effective order at trial for permanent injunction 
· 3 Types: 
· 1. Temporary Restraining Order 
· Informal; not a lot of evidence; usually last 10 days then self destruct
· Most require notice to the other side; cannot ex parte, unless:
· 1. Cannot get a hold of the other side; or 
· 2. Affidavit that even if notice is given, D will act anyways
· 2. Preliminary Injunctions (last until trial)
· 3. Permanent Injunction (final equitable remedy)
· 4 Factors considered when awarding a TRO or Preliminary Injunction
· 1. Irreparable injury to P if preliminary injunction is not given 
· 2. Likelihood P will prevail on the merits at trial on permanent injunction
· 3. Balance of hardships to P v. hardships to D 
· Risk of irreparable injury to P before the trial on the permanent injunction if the preliminary injunction is denied v. 
· Risk of harm to D if the preliminary injunction is granted and the court at the trial on the permanent injunction decides P is not entitled to permanent injunction
· 4. Public interest 
· Dangers of granting preliminary injunction
· Short notice; little time to gather facts; analysis by court is hurried 
· Temporary decrees tend to become permanent
· Affects settlement 
· Mediacom v. Sinclair
· Parties disputed over K; P wanted to buy popular stations; D wanted bundle 
· P sought preliminary injunction enjoining D from terminating the agreement based on antitrust law; court refused to grant; factors: 
· Irreparable harm: D had right to terminate agreement; P would not BK
· Balance of hardships: was not in favor of P  
· P not likely to succeed on the merits
· Public interest would not be harmed 
· Christian Legal Society v. Walker
· Law school revoked status of student organization; P sought preliminary injunction enjoining school from revoking status; granted; factors:
· Irreparable harm: 1st amendment right
· Likely success on the merits; free speech is heavily protected
· Balance: in favor of P; only harm to D was school policy 
· There existed a public interest 
California Test

· Is plaintiff likely to suffer greater injury from a denial of the injunction than defendant likely to suffer from its grant

· Is there a reasonably probability that they will succeed on the merits.

· Bonds (Required to File TRO or Preliminary Injunction)
· $ Fronted in the event the permanent injunction is not awarded; compensates D 
· Amount of bond must be matched by collateral  
· How is amount determined? Based on harm to D if permanent injunction is not awarded 
· When can D collect on the bond? 
· 1. Majority: P gets preliminary injunction, posts bond; P loses at trial and is not awarded a permanent injunction; or
· 2. Minority: it is later found that decision to give P preliminary injunction was erroneous (doesn’t win + found preliminary injunction was erroneous)
· Persons Bound 
· FRCP 65d: injunctions are only binding upon the parties to the action and upon those persons “acting in concert” or those who receive actual notice of the order by personal service or otherwise have notice  
· Vuitton
· Injunction against a particular D was granted; could not expand scope of injunction to other parties because they had no notice 
· Power to Modifying Equitable Decrees
· Courts have continued jurisdiction over equitable decrees 
· Note: no such power for judgments at law 
· To have a change, there must exist a “change of circumstances” 
· Courts will rebalance
Restitution

· Purpose

· Prevent the defendant's unjust enrichment.

· We are just looking at what the defendant gained.

· The defendant is not necessarily a bad guy

· He could get the things innocently

· IF you find unjust enrichment, then you sue for restitution.

· The remedies are damages, restitution, and equitable remedies.

RESTITUTION
Generally

· COA: prevent Defendant’s unjust enrichment 
· Note: looks only at D’s gain, not at P’s loss
· Elements: 
· 1. D was enriched
· 2. The enrichment was unjust
· Types
· Legal: Quasi K/Implied in Law (not an actual/Implied in Fact K)
· Equitable 
· 1. Constructive Trust 
· 2. Equitable Lien 
· Policies 
· Restitution is a compromise between:
· 1. Preserving D’s freedom of choice; and 
· 2. Preventing D’s unjust enrichment 
· Others 
· Discourage a party from interfering in the affairs of another
· Conserve judicial resources by providing no remedy to intermeddlers 
Restitution as an Alternative Remedy
· Rule: if D harms P’s property, P can either:

· 1. Sue for conversion and recover the loss to P i.e. Damages; or 

· 2. Waive the tort and sue in restitution to make D disgorge his unjust enrichment 

· Felder v. Reeth: P waived tort of conversion and sued for restitution 
Restitution as Sole Remedy

· Occurs when there is no tort or an implied in fact K 
· Kossian
· Owner hired P to clean up property; D become new owner but refused

· Restitution was granted because D took clean property and had insurance, so got money for the clean up too. 

Hypo

· You own a house

· You go on a extended vacation, and a swimming pool has been built in your house  when you get back.

· Are you enriched? Yes Unjust? No

· However, if you decided to sell your house right away, then you probably would have to pay restitution.

· When the benefit is easy to give back and the defendant chooses not to, it is more likely that restitution is available. 

· An opportunity to contract with the party before hand and would make it more likely that the court will give restitution.

Acceptance of Benefits  
· Occurs when D has accepted a benefit; restitution awarded if P did not act gratuitously

· Felton v. Finley
· 2/3 surviving nephews employed D to contest a will; no K action available 

· Because nephews who were not part of K accepted the increased will, restitution. He would not recover 50%, but he would get the reasonable value of his services.

· Common Funds v. Incidental Benefits 

· Common funds 

· Occurs when a lawyer performs legal services and produces a fund of money that didn’t already exist 

· Lawyer can claim reasonable value of services from fund i.e. restitution 

· Incidental Benefits 

· Occurs when someone does something to benefit themselves, or another, and it happens to benefit the D; P cannot recover restitution 
 

3 Common Types of Restitution 
· 1. Unsolicited Acts Preserving Property 

· Bailey v. West
· P took care of D’s horse; P knew ownership was in dispute

· No restitution because P was a volunteer 

· 1st and 3rd Restatement 

· 1st 

· A person who saved another’s property is entitled to restitution, if:

· 1. P was in lawful possession of the property

· Note: includes finders; excludes intermeddlers 

· 2. It was reasonably necessary to act before the owner could be contacted 

· 3. P had no reason to believe the owner did not desire assistance

· 4. P intended to charge for the services; and 

· 5. The property has been accepted by the owner 

· 3rd 

· Restitution, if:

· 1. The circumstances justify P’s decision to intervene without a prior agreement for payment or reimbursement 

· 2. It is reasonable for P to assume D would wish the action performed 

· Note: there is no intent to charge requirement

· Note: restitution is measured by the loss avoided by D or reasonable charge for services, whichever is less 

· Overall: courts are lenient with finders; reluctant with rescuers/intermeddlers

· 2. Unsolicited Medical Services 

· Greenspan v. Slate
· Doctor sought restitution for value of services rendered to D’s daughter 

· Restitution was granted because there was no freedom of choice problem as parents were under an obligation and had notice of treatment 

· Rule: a person who has performed the duty of another by supplying a 3rd person with necessaries, although acting without the other’s knowledge or consent, is entitled to restitution if: 
· 1. He acted inofficiously and with an intent to charge; and 
· 2. The things or services supplied were immediately necessary to prevent serious bodily harm to or suffering by such persons 
· Note: services rendered must be within scope of practice 
· Overall 

· Courts are lenient in awarding restitution in this context because it will encourage doctors to administer medical aid 
· Courts presume a choice on D i.e. most people would chose to have medical services rendered 

· Generally granted in emergencies or where impossible to attain consent 

· Note: once stabilized, restitution is unavailable 
· 3. Paying Someone Else’s Debt 

· Rule: one who pays another’s debt is not entitled to restitution, unless:

· 1. Mutual Mistake; or 

· 2. Paid to protect own interest (e.g. have 2nd mortgage but paid 1st)
· Gallagher v. Aetna 
· D owed money to a 3rd party; P paid the debt and sought restitution 

· No mutual mistake and didn’t protect own interest; not awarded 
· Norton v. Hagget
· Instead of buying mortgage, P paid D’s mortgage; claimed mistake 

· P had ill intentions; was held to be a unilateral mistake; not granted  

 

 

 
 

Restitution among Married Domestic Partners
· Pyeatte v. Pyeatte
· Couple had agreement where wife would fund husband’s law school and husband would fund wife’s masters degree thereafter; Husband later divorced wife 

· Restitution was granted; measured by:

· Living expenses + direct educational expenses

· Note: future ability to make $ from law degree was not awarded  

· Compare the Following Marriages

· 1. Long marriage; share in wealth 

· Restitution is typically not awarded

· Reason: property can be divided up; P has earning capacity through assets (restitution is not needed) 

· 2. Short Marriage 

· Restitution is typically awarded  

· Reason: no assets; P has no benefit of earning capacity (restitution is needed)

 

In California

· Does not give living expenses

· Also, reimburses the community

· Only compensates the education expenses

· In CA, she would only get half as much as she got because what you gave goes to the community and that community property is then split.

 

 Measure of Unjust Enrichment

· Can only recover in Restitution if D was directly benefitted
· Having request granted is a benefit: Earhart v. Williams
· Per D’s urgent request, P began construction 

· Court held P was entitled to entire benefit because the unjust enrichment was D asking for the services and having them granted

· 3 Possibilities re Measure of Award:

· 1. Value of the finished product on the open market (objective) 

· 2. Value of the services rendered (objective)

· Includes labor + materials 

· Maglica v. Maglica
· P was not awarded value of the company; was awarded the value of her services rendered to the company 

· 3. Value to the Individual D (subjective)

· Note: fault of party may come into play when measuring unjust enrichment 
· The more blameworthy D was, more likely P is to be awarded a higher amount 

 

 

 

Affirmative Defense: Change of Position 
· First National Bank v. McManus 
· D was overpaid re his pension; asserted change of position re:

· 1. Investment in business (revocable; could sell stock)

· 2. Paid income taxes (revocable; could file tax returns)

· 3. Lawsuit expenses (not detrimental) 

· Elements:

· 1. Change of position has to be detrimental if D is forced to make restitution 

· 2. Change of position must be irrevocable

· Note: chance of position must also have been reasonable and D was innocent 

· Note: Defense can be partial 

· Occurs where there is a change in the character of the asset 

· E.g. buy a car but value is later lowered; D pays in restitution only the lowered value, not the original amount

Equitable Restitution: Asset Based Remedies 
· Constructive Trust 

· Requirements 

· 1. D was unjustly enriched 

· Rule: if BFP, no unjust enrichment; if not, unjust enrichment 

· BFP: someone who pays fair consideration for an asset without knowledge that it came from a wrongful source

· People are not a BFP, when:

· 1. They have knowledge of wrongful source; or 

· 2. They are a donee 
· 2. D has legal title (mostly ignored) 

· Difference from Legal Restitution 

· Legal restitution is an award of $ 

· Constructive trust orders D to convey property/an asset 

· Courts pretend there is a trust i.e. person who has property is a trustee and obligation is to convey it to P or be held in contempt

· Benefits 

· 1. Trace property to a 3rd party who is not a BFP 

· 2. Trace property to a product 

· Limitations 
· 1. When D gets $ by mistake and converts it, no CT 

· 2. When there exist multiple creditors and the final product is worth more than the original amount, P may be given an equitable lien for original amount and the rest is distributed to the creditors
· 3. “Hard Work” Exception: when D steals certain items and creates something with physical hard work, no CT
· 4. Cannot go after bona fide purchasers.

· Note: if any apply, can still get an equitable lien 
· Note: P has a preference over other creditors when value is the same or exact property 

· Note: P can recover increase in property value; limited 
· 3. P can get specific property back 
· 4. Easier remedy to prove 

· 5. You can get property that is otherwise exempt from creditors.

· 6. No jury trial 

· Hirsch v. Travelers Insurance
· D was married to first wife and later divorced; settlement agreement promised to maintain life insurance policies with children as beneficiaries; instead, D took $, bought land and built a house; title belonged jointly to D and his 2nd wife; when D died, it was in sole possession of 2nd wife

· Court held 2nd wife was a trustee to the legal title and only obligation was to convey legal title to Ps. Justification is the person has been unjustly enriched.

· Tracing 

· Rogers v. Rogers: tracing requirement may be relaxed in view of equity

· CT was granted when husband promised to maintain a life insurance policy and allowed it to lapse to form another for his 2nd wife (the 2nd replaced the first)  

· Equitable Liens 

· Similar to a CT (requirements and benefits are the same) 

· Difference: P does not get the entire asset back; rather, gets a “judgment secured by an equitable lien” 

· Note: P becomes a secured creditor 

· Note: are paid in order; have priority over unsecured creditors 

· Occurs when it is not fair to give P the entire asset 
· E.g. there exist multiple creditors 
· E.g. appreciated value but D used some of his own $ 

· E.g. D is innocent 
· D has two options: 
· 1. Come up with the amount of the lien and pay P; or 
· 2. P executes lien i.e. forecloses on property 
· Important Points

·  If value goes up, seek a CT 
· Unless D puts in own $; or there exist other creditors; or mistake
· If value goes down, seek an equitable lien for lowered amount, and then recover the rest as an unsecured judgment/deficiency judgment 
· Note: equitable liens do not deal with any appreciated value (will only award an equitable lien as to the unjust enrichment); however, some modern courts will:

· 1. Give P an equitable lien for a % of the appreciation; or 

· 2. Treat P and D as co tenants and award P a CT for ½ 

· Baxter House
· Ds embezzled $25k and appreciated to 290k; court awarded a % of the appreciation. Court awarded a proportionate share.
 

 

 

Hypo

· Defendant takes 10k from P and uses 10k of his own money, and buys a house worth 20k

· Here a consructive trust would not work because the D put in his own money too.

· The P would get an equitable lien on the property  for 10k in this case.

 

Classic Approach

· You only give a equitable lien for the amount that was taken from the P.

 

Modern Approach

· You give an equitable lien based on a percentage of what taken from the plaintiff. A proportionate share.

Tracing Fictions

· Example

· D embexzzles 1k from P 

· D then adds 3k of his own money

· Then D withdraws 1k and buys a painting that is now worth 5k

· D then withdraws 2k and spends it

· 1k is left in the account

· The question is with 1k is the plaintiffs

· This is an example where P and Ds money are commingled.

· The law created fictions to deal with this situation

· Clayton's case Rule

· FIFO (first in first out)

· We pretend that the first money in the account is the first money spent. 

· So under Clayton's case, P's 1k can be traced to the painting.

· Majority rule: Hallett's Estate Rule 

· The presumption is that all withdrawals are the wrongdoer's own funds until those funds are exhausted.

· So under this rule, P would only get the 1k left in the account

a. (half the jurisdictions in the Hallett's Estate Rule have the Oatway option.)

· In Re Oatway 

· Regardless of the Hallett's rule, the P can choose to trace to an asset or trace to what is left in the account.

Majority Rule on subsequent deposits

· It is not intended to reimburse (absent some sort of evidence to reimburse P's money) also known as the Lowest Intermediate Balance Rule

· CA says that it is meant to reimburse the P's money.

In Re Walter J. Schmidt & Co. (majority rule)

· D controls a bank account but not of his own money is in there.

· D deposits A's 5k

· He then withdraws 2k and spends

· He then deposits B's 5k

· Then he withdraws 4k

· Then he deposits C's 5k

· He then withdraws 2k.

· When the first 2k was withdrawn, we know that came from A and he cannot throw that loss on the others.

· Hand just rejects FIFO.

· Under Fifo, A would get 0, B would get 2k, and C would get his full 5k.

· Hallett does not even apply here because D's money is not in the account.

· Under Hand's approach: Look at hand out

REMEDIES FOR INTERFERENCE WITH PROPERTY INTERESTS
Physical Damage to Property

· Generally

· Possibilities re Measure of Award: Barge Bertie
· 1. Majority: Cost of Repair 

· Limit: if cost of repairs exceeds the pre tort FMV, then P is limited to pre tort FMV

· 2. Minority: Diminution in Market Value 

· Formula: pre tort FMV – post tort FMV 

· Costs of Repairs that put P in a Better Position than pre tort: Freeport Sulpher
· Here, dock had original life of 41; tort happened at year 16 (had 25 years left) 
· Repairs extended life to 51 (added 10 years) 
· 2 Different Formulas:
· 1. Depreciation Method 
· Fraction: remaining use of life left at the time of tort / pre tort original useful life 
· In above example, 25/41 (x) cost of repairs 
· 2. Percentage of Extended Use of Life Method 
· Fraction: remaining use of life at time of tort / post repairs useful life  
· In above example, 25/35 (x) cost of repairs

· Sentimental Damages: Bond 
· Rule: sentimental damages are only awarded when there is a loss/harm to an item whose value is primarily in sentiment e.g. adoption pictures 
· Note: courts will not award sentimental value when there is a FMV separate from the sentimental value 

· Clothing & Household Items 
· When clothing or household goods are destroyed, courts will award replacement cost value instead of pre tort FMV; do not want people buying used clothes 

· Lost Use 

· Downtime where P is without item after property has been destroyed/damaged

· Possibilities re Measure of Award: 
· 1. Replacement Cost (FMV of substitute/rental) 
· 2. Lost Profits 
· 3. Annoyance & Inconvenience: Jarret
· Notes:
· Only available when neither replacement cost or lost profits are available 
· Governed by an objective standard 
Cannot get mental anguish/EDD here
Hypo

· In cases with new cars that are in a car accident, courts also compensate plaintiffs for the difference between the repaired car and the new car that was not in an accident. 

 Improper Use

· Trespass + Conversion: Alyeska
· Applies only where a D trespasses onto another’s land and takes something from P’s land; P does not get to sue separately for conversion and trespass

· Trees, minerals, oil, grass, etc.

· Available Damages 

· 1. Mild (when D innocently trespassed)  

· Calculated by either: 

· 1. FMV of material – extraction costs; or 

· 2. Royalty rate (like rental value)

· 2. Harsh (when D intentionally trespassed) 

· FMV of material without extraction cost

· Conversion of Securities 
· Applies when assets have rapidly changing values

· Options re Measurement of Damages:
· 1. Highest FMV between date of conversion & date of trial

· 2. Highest FMV between date of conversion & a reasonable time after discovery of the theft
· 3. NY Rule: Highest FMV at a reasonable time after discovery of theft 
· Restitution for Use of Property 
· Personal Property: Olwell
· P sold property to D; property still had a machine and D used

· P waived the tort of conversion and sued in restitution (assumpsit) 

· D’s unjust enrichment was the benefit of washing the eggs for free by using the machine i.e. saved the expense of hiring a 3rd party 

· Note: 

· There is not just one way to measure a benefit

· Here, the benefit was saving some expense i.e. “negative enrichment” 

· Real Property (trespass + using of land for profit): Edwards 

· Part of a cave that D used as a tourist location was under P’s land 

· P wanted a money recovery; options:

· 1. Damages for trespass and using land for profit 

· Measured by reasonable rental value of the portion of the land 

· Unavailable here because no FMV for 1/3 of a cave 

· 2. Restitution 

· Unjust enrichment = using P’s 1/3 of the cave to profit 

· Traditional Rule (when D trespasses and uses land for profit):

· Courts would not allow a P to waive the tort of trespass and sue in restitution i.e. would limit the P to sue in tort for trespass of real property and limit P to the FMV renting of land 

· Here, the court allowed P to waive the tort and sue in restitution and recover 1/3 of the profits. He sued for an accounting. 

· Remember: degree of fault (intentional v. innocent/negligent) is key in measuring restitution 

Edwards

The restatement
· For an innocent wrongdoer, you can only recover the reasonable rental value

· For a conscious wrongdoer, then you could share in the P's profit and wouldn’t be limited to the reasonable rental value. 

· The court gives the P 1/3 of the net profits.

· Defendant should have argued that D should get compensated for his efforts to make this such an attraction.

The Hard Cases: Mistaken Improvements & Encroachments 
· When something is mistakenly built, two causes of action arise:

· 1. Mistaken improvements (good faith improver seeks restitution; only remedy)

· 2. Encroachments (landowner seeks injunction) 

· Mistaken Improvements: Somerville
· P mistakenly built a warehouse on D’s land; sought restitution 
· Warehouse was worth 17k; land was worth 2k 
· Court held D had two choices:
· 1. Sell property for 2k; or
· 2. Pay for the warehouse for 17k and keep land 
· Note: because the improvement was grossly disproportionate to the land, the court gave D such options; otherwise, P would not have recovered because would impede on D’s freedom of choice (very limited fact pattern)

· FLO RO says court got it wrong.
· Encroachments  

· Landowner has two options:

· 1. Seek damages; or 

· Would be measured by the value of the property that was encroached; D “buys” the property from P 

· 2. Seek an injunction (remove encroachment by tearing it down)

· Default: P is entitled to an injunction

· To defeat the injunction, D must show a gross disproportionality i.e. that he has suffered a whole lot more than the P (known as the “relative hardships” doctrine) 

· Note: there is no balancing if willful encroachment 

· If P is not awarded an injunction, he is awarded damages measured by the decrease in value of the property or diminution in market value of the property 

· Gilpin
· P sought an injunction 

· The harm to D was grossly disproportionate to the harm P would suffer e.g. had renters; no injunction 

· Doctrine of relative hardships does not favor the injunction

· Court found that D would suffer a grossly disproportionate loss and the P would not get much of a gain.

· The cost to the defendant and having to move everything back was much greater than Ps lost.

· This was determined on the balance on the equities of hardship.

· Thus the court only granted damages and not an injunction.

· Peters
· P sought injunction; would not be able to use the property and invaded his ocean front property

· Because it was not grossly disproportionate, the injunction was granted 

 

Powell v. Mayo (note case)

· P, a real estate broker and plaintiff.

· He bought property for 5k from a person who had misrepresented that he was the sole owner of property.

· He then puts in 11k more for repairs.

· He then found a buyer willing to pay $22,500

· 3/4 of the interest belonged to the estate of his deceased wife.

· With the approval of the probate court, the property was sold for$22,500.

· Plaintiff sued the estate under the good faith improver state ut to recover her expenses

· The trial court gave her a judgment (3/4 the cost of the improvements.)

· This was under the good faith improver statute.

· Here we are not depriving the defendant of a choice. Defendant chose to sell, so D was entitled to 3/4 of the costs of improvements.

 

 

Encroachments

 

· Does the Plaintiff get an equitable remedy and an order for the D to remove the encroachment, or does the P only get damages?

 

 

 

 

Hypo

· What if the P tells the defendant where the property line is and the D still purposefully built a 90 story building on part of his land.

· Can D come in and say that there would be a grossly disproportionate loss?

· The answer is no because the court will not balance for willful encroachers.

· They only balance for innocent trespassers.

 

 

Review

· A mistakenly builds a building on B's land. What can happen?

· A could sue B for the value of the improvement

· Good faith improver cases (always restitution cases)

· Can sue for the cost of the improvement

· The question is always should the defendant have to pay for something that he did not want?

· Does it look like the D is trying to reap the benefit without paying for it

· B could sue A for an injunction to get him to remove the building off his land.

· Encroachment cases are never restitution. They always seek injunctions and the courts balance.

Nuisance
· Nuisance is the interference with someone’s enjoyment of their property 

· Note: courts look for a substantial & unreasonable interference with P’s enjoyment; looks to whether P’s harm is greater than what P should endure

· The interference can be unreasonable even if D’s conduct is reasonable.

· Courts have 3 options: 

· 1. Do nothing (P bears inconvenience; risk of loss falls on P)

· 2. Find a nuisance, award damages but not an injunction (D bears the cost of “doing business”)

· the conduct is socially desireable

· 3.Find a nuisance and Enjoin D’s activity (grant an injunction)

· Society is better off by making the conduct stop 

· The gravity of the harm outweighs the utility of the activity.
· Spain
· City improperly performed road work causing the flooding of P’s property 

· Permanent v. Temporary Nuisance  

· Permanent 

· Courts find that the activity is lawful and the inherent nature of the nuisance is the character of the activity 

· Cannot be enjoined 

· Temporary 

· Courts find that the nuisance is caused by negligence and can be fixed or be enjoined 

· Remedies 

· Permanent 

· Courts do not award injunctions; just damages. D is essentially paying for a license to continue
· Damages are measured by the diminution in market value or compensation for past & future harms
· Note: includes past and future damages 

· Temporary 

· Courts will grant an injunction and award past damages 

· Note: P has to keep coming into court because cannot get future damages

· Solution: past damages + injunction 

· Who has the cause of action?

· Permanent 

· COA belongs to the person who owned the property at the time when the activity began 

· Note: does not transfer to subsequent purchasers 

· Note: must sue within SOL which is 3 years. 
· When you sell the property, the nuisance is reflected in the purchase price.

· If an injunction is not given because the equitable hurdles are not met, then by definition it is a permanent nuisance.

· Temporary

· Subsequent purchasers may bring suit at any time

· Note: there is no SOL issue because it keeps renewing  You can sue for damages resulting from 3 years back
· Injunction or Damages: Boomer 

· D operated a cement plant that bothered Ps, residents

· Issue: injunction or damages?

· Must meet all equitable hurdles to be awarded an injunction

· If not, can only get damages 

· Here, court allowed D to continue to operate because D’s harm was greater 

· “Coming to the Nuisance”: Spur Industries
· Case where retirement home was built next to the cattle ranch and court made the P pay for Ds relocation.

· If P “comes to the nuisance,” and seeks an injunction, a court may grant an injunction and force P to pay D’s cost of re location 
 

 

 

Boomer v. Atlantic Cement Co.

· D owns a cement plant and there was a lot of dirt, dust, and vibrations coming from Ds cement plant.

· The Ps sued for an injunction

· The appellate court said they are granting an injunction unless the D pays permanent damages.

· In essence, the D is allowed to continue as long as it pays the Plaintiffs.

· Thus court saw the plant was socially desirable, was lawful, so they allowed them to continue.

· Equitable remedies

· Are the remedies at law adequate? No because land is unique

· Balance of the equities and the hardships

· No technology available to make it better.

· It was a necessary industry

· It was lawful

· 45 million invested and they employ lots of plaintiffs.

· Thus the court did the balancing and saw this isn't the type of activity that they should enjoin.

· Thus it was considered a permanent nuisance.

 

Land Ks
· Buyer’s Remedies when Seller breaches 

· Damages: FMV at breach – K Price 

· Exception: if seller breaches by mistakenly not having title 

· American Rule: nothing changes. Still get benefit of the bargain 

· English Rule: buyer gets down payment back + any expenses that he incurred in trying to buy the property 

· Note: only in a rising market will buyer will have damages 
· Note: can also recover special/consequential damages 

· Specific Performance (would be granted because land is unique)

· Seller’s Remedies when Buyer breaches 

· Damages: K Price – FMV at breach 

· Note: only in a declining market will seller have damages 

· Note: can also recover special/consequential damages (utility bills, property tax, etc.)

· Some courts say that the Seller can get specific performance because of mutuality. However, sometimes the buyer breaches because he can’t afford it.

Cost to complete – unpaid contract price or total amount of cost to owner – contract price
Construction Ks
· Landowner’s Remedies when Contractor Breaches 

· If K has been completed but defects: cost of repairs/cost to complete 

· If K has not been completed:

· 1. Cost to complete – Unpaid K Price; or 

· 2. Total Amount of Cost to Owner – K price 

· Note: comes out the same under either formula 

· Hypo: K = 100k, owner has paid 70k, and it would cost 40k to complete.

· Under both 1& 2, the owner would get 10k.
· Note: Diminution in Value may be awarded where costs of repairs are grossly disproportionate to the DIV (Peevyhouse)
· D agreed to restore land after done mining; did not 
· Cost of repairs would be 290k; diminution in value was 300 
· Because the cost of repairs was grossly disproportionate to the diminution in value, DIV was awarded 
· Note: specific performance was not available
· Contractor’s Remedies when Landowner Breaches 

· 1. Actual Costs Incurred by Contractor + Anticipated Profits – Payments Received; or 

· 2. Unpaid K Price – Costs to Complete 

· Hypo
1. Contract price = 500k; profit is 20k; cost to repair = 32k; and he paid10k; 30k work, 50k to complete

1. They both come out to 40k

Employment Ks

· Employer will not have too many damages, especially where the position is easily replaceable
· Nassau
· D, hockey player had K with NHL team; violated K by signing with another team 

· P sought an injunction preventing D from playing in the other league 

· Rule: injunctions are not awarded for personal services K forcing D to work for P

· Note: will be awarded to prevent D from working for someone else 
· Employee’s Remedies when Employer Breaches: Parker
· P, not at will, was fired and offered another job but rejected; issue was mitigation 
· Rule: employee recovers K price – any amount the employer proves the employee has earned or reasonably could have earned from comparable or substantially similar employment

· Employee must make reasonable efforts to find comparable work; need not accept anything that is not  
· Money actually earned is subtracted 
· Money that could have been made in addition to original work is not subtracted 
· If the P can do both jobs (if the person is some type of contractor or something), then the court does not deduct from the Ps recovery because the court says that the P would have had the other job anyway.

 

Restitution After B of K
· Arises when P is in a losing K but does not want to breach 

· Acme
· P did not want specific performance or damages since it was a loosing K; sought restitution and got it. It was not capped by the K price.
· 2 Types of Restitution after B of K 

· 1. Rescission (unwinds the deal)

· Note: available only when both parties can give back benefits 

· Cannot give back services

· 2. Restitutionary Damages 

· Measured by the reasonable value of P’s services 

· Note: this is D’s unjust enrichment 

· Issue: does K price cap restitutionary damages? 

· No; P may be awarded more in restitution than K price 

· Acme rule: not capped by K price

· Other courts: you are capped by K price.

· Instances where P is Breaching Party and seek restitution: Baker
· Traditional rule: the breaching party cannot recover in restitution

· New Rule: a breaching party can recover in restitution under certain circumstances when they confer a benefit

· And the benefit will be construed narrowly.

· Benefit is construed narrowly; available only where D has incurred a benefit

· Note: breaching P suing in restitution is capped by K price 

Recovery: reasonable value of services (capped by K price) – costs to complete
Problem 9-M

1.  

· Baker breached before finishing building the house.

· The k was for 150k

· The reasonable value of B's services was 165k

· Cost to complete is 30k

· FMV of house when completed is 195k.

· The breacher would only get 120k because the owner is entitled to a completed house for 150k. Since it costs 30k to complete, then you subtract that from the contract price and you get 120k.

1. D

· K 150k

· Reasonable value of B's services is 90k

· Cost to complete is 60k

· Fmv of house is 135k

· Giving the breacher the 90k, then that would give him what he should had he been the non-breacher.

· So courts would take the 135k fmv of the house and subject the 60k cost to complete and give the breacher 75k

 

Attorneys Fired Without Cause
· Rosenberg
· Attorney sought reasonable value of services after he was fired without cause. He had a contingency fee recovery of 50% if client recovered over 600k.

· D later settled for 500k; P sought restitution of 55k 

· Issues 

· 1. Can Attorney Sue under K and get K price?

· Majority: No 

· Rule: once attorney is fired, there is no more K; must seek restitution 

· 2. If attorney sues for Restitution, is attorney capped by K price?

· Yes

· 3. If on Contingency, when can attorney recover?

· CA Accrual Rule: cannot recover until the client recovers 

· NY: can recover as soon as you are fired

· Note: if client wins and is appealed with different attorney and gets 0, attorney gets nothing in CA; in NY, attorney gets reasonable value of services 

· So here's the break down

· NY Rule

· In a contingency contract and the attorney is let go, the attorney can still sue for quantum meruit

· CA Rule

· In a contingency fee contract, you can only sue if the client wins.

Hypo

· Attorney agreed to take case to final judgment for 30% contingency

· Client discharged A after 100k judgment at trial. 

· Client hired new A for appeal. Judgment affirmed

· New A cost 10k  (reasonable amount)

· Reasonable value of first A's services $24,000

· What can 1st Attorney recover?

· 30k? No because he did not take the case to final judgment. He cannot recover in contract because he was discharged. He has to recover in restitution

· 24k if 24k was the reasonable value for the services? No because the the client would be worst off because the client paid the 2nd lawyer 10k already and the client would then be paying 34k instead of 30k originally.

· The answer is 20k because the client already paid 10k to the other attorney. 

· Ask if this is because of the contingency fee or because of the reasonable value of services.

 

 

 

 

 

How to approach a remedies question

· Look at the harm or the interest being invaded and then you can see what remedies flow from that.

· Hypo

· You see a contract.

· You will look at damages

· Limitations on damages

· Foreseeability, certainty, etc.

· Look out for liquidated damages

· Inflation or interest

· Special problem

· Specific performance

· Then look at equitable hurdles

· With Ks, look especially at if the remedy at law is adequate.

· Are there supervision problems

· Always remember equitable defenses.

· Unclean hands, latches, estoppel

· Restitution

· For a non-breacher, the person can sue in restitution instead of contract damages

· Are we going to let them recover more than the contract price?

· How about a personal injury cases

· Damages

· Certainty, loss of chance, future loss medical expenses

· For inflation and interest, know which one is better for plaintiffs

· Remember punitive damages

· Damage to personal property

· Damages

· Measurement (cost of repair or diminution in value), 

· based on sentiment?

·  Loss use?

· 3 ways

· If you are told that it is better than before, then know the formulas for that

· If a continuing harm

· Then injunction

· Defendant takes or uses someone elses property (conversion or stealing and using it)

· Damages

· FMV of the item at the time of the conversion

· Maybe sentimental value

· Loss use

· 3 ways

· Restitution

· Waiving the tort and suing in assumpsit

· Legal

· How do you measure the enrichment

· Equitable

· Constructive trust or equitable lien

· Damage to a plaintiff of enjoying his property because of what the defendant is doing on their property

· Nuisance

· Damages vs. injuction

· Damages and let the nuisance continue, or give an injunction and stopping it.

· Big thing there is balancing equities and hardship.

· Sometimes is in the supervising

· Someone trespasses on your land or damage to land

· Damages

· Just nomial?

· Measurement issue

· Cost of repair or diminution in value

· If continuing harm, then injunction.

· Takes a natural thing off of property like stones, trees, or minerals

· Damages

· Harsh rule vs. mild rule of damages

· Or injunction

· Encroachment

· Damages

· Injunction

· Balancing is big here

· If it is a willful encroacher, balancing goes out the window.

· Someone uses someone elses real property

· Like the cave case

· Majority rule

· Damages only?

· Minority Rule

· Restitution?

· No tort or contract, but defendant has benefitted

· Free stating restitution

· Restitution is all that is available

· Can't get damages because there is no tort

· No injunction

· This is in cases where it is a mistaken improver, medical services, saves property, debts, contract is unenforceable

· Can sue for legal restitution or equitable restitution if you can trace it.

· Issue is always if the enrichment was unjust and you look at if the defendant has been deprived of a valuable join.

· Highest amount or lowest amount?

Questions

· So if I work at starbucks, is that subtracted? Yes
· Do we need to know the formula for if the owner prevents the contractor from doing any part of the work? Just the contract price.
· Explaination of Ca and NY rule in contingency contracts. What you thought
· How are damages for permanent nuisance measured? Dimimunution in value takes into account future and sometimes past harm depending on the circumstances.
· In mild measure of damages for taking something off P’s land, what does royalty rate mean? Giving a license to come and take off the land. Like if he has been doing it by royalty, then that’s what he recovers. And if not, then that what he recovers.
· When is negative enrichment appropriate? We do not know
· When is it reasonable value of services vs. benefit to defendant. Etc.
· If you sue for an injunction for an encroachment, and don’t get the injunction, will the court still give you damages? Yes
· When to use depreciation method vs. percentage of extended use of life method? She will tell use. 
· Lost profits for lost use must still be foreseeable correct? Yes 
· Difference between CA test for preliminary injunctions and other courts?  Just know what we talked about
· Federal approach to jury trials? Know it to the extent that it is in the book. 
· Can you recover past and future pain and suffering? yes
· Explanation of pfiefer approach? Does it not discount to present value because the interests and inflation offset each other? Not by name. Just know what would a plaintiff want.
· What are the minority and majority rules for liquidated damages? Majority is if it is to look at it in both times. Modern trend is to give them more deference.
· Majority and minority rule for mitigation. Is recognized risk the minority? Act reasonably under the circumstances. Just know the person must act reasonably under the circumstances.
· You got the right rule for lost chance.
· Lowest intermediate balance rule Yes
-You will tell us whether or not to apply rule to fact pattern?
· Explanation of when emotional damages are available. 
· Funeral on Tuesday but they are late. Reconstructions is like remodeling your house or if the hotel kicks you out, then emotional damages are available.
· Breach of good faith and fair dealing and punitive damages. Only available in insurance cases right?

· Only in insured and insurance company.
· For the Edwards case, I have the majority rule is damages only measured by the rental value of the property and the minority rule is restitution. Is that correct? Look at the facts, make arguments, and the court will choose. The more willful, the more likely it is going to be 
· If someone stole your horse, and the D trains your horse and the horse becomes really valuable, then you could get a Constructive trust on the horse to get your horse back, but the court may make you pay the defendant an amount to compensate him for his work.
· Harsh measure vs. mild measure is only if you sue for damages

· This is not restitution.

· Law student is different than Grayson. So you could argue getting the average the average income of a law student from Loyola. IF you are already in law school. Then you are going to get over that certainty hurdle.

· But if you said I was going to become a rock star, then you need to prove that and use Grayson and prove you lost the chance.

· Difference between 1st and 2nd restatement for liquidated damages, is that the 2nd favors liquidated approach more. 

· Only time we did really did restatement is saving someone else’s property.

· Prejudgment
· If in the contract, the 

· It has to be a liquidated sum

· You can tell what the amount is from the contract.

· CA

· Courts are split on taking into account income tax when looking at lost income, but when you get a lump sum for personal injury damages, not taxed.
· Breachers for restitution

· Some courts don’t give anything

· Some courts give estitution

· They will not put the non breacher in a worse position.

· Where the FMV is less than the K price. If the FMV of the house is less than the K price, then 

· 9-M Pg 1074 This is the attorney case

· 9-M is the breaching party restitution. 

· The non breacher is entitled to the benefit of the contract. Limited to the K price – the cost to complete. So the most the breacher can get is 120k. 

· If he has already been paid a certain amount, then you subtract that amount.

· In the 2nd one, the owner made a bad contract. The breacher gives the builder a house worth 135k and the k price is 150. So the breacher is only going to get 75k
· You measure the benefit.

· Federal Approach to Juries

· Favors jury trials

· “the right to a jury trial is not forfeited merely because the stockholder’s right to sue must first be adjudicated as an equitable issue of triable to the court.

· Equitable issues that do not depend upon factual issues determined by a jury may be decided separately by a judge.

· Acting in concernt

· Remember the test is whether the people not named in the decree got a benefit.
Problem 6-E Pg 613
· One soution is to sue in Conversion - tort damages

· Harsh damages because the person was willful.

· So the recovery would be $130

· Could also sue for restitution

· $60 would be the recovery because you do $140-$80

· How about if D was mistaken

· Sue in conversion - tort

· Mild Damages

· Royalty rate is $30 here

· Or $130-80 if you use FMV minus the extraction cost.
Problem 6-C: The Improved Air Conditioning System Pg 601
· Depreciation method: 10/20 = 0.5 which would allow recovery of 2,500

· Life used divded by the original remaining useful life.

· Percentage useful Life Extension Method: 10/15 = 0.6667 2/3 which would give about a 3,333 recovery.

· The life used divided by the remaining useful life that has been extended.

· On the test, we will need to know how to do this exact problem. 

 

 

