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INTRODUCTION TO DAMAGES
1. Basic Rule of Recovery: Rightful Position
a. The goal of damages is to place the plaintiff in the position she would have occupied if defendant had not committed the wrong (the “rightful position”)
i. Plaintiff must prove that the defendant’s wrong caused the alleged losses 

b. Courts will try to avoid double counting any amount of recovery 
2. Who decides what plaintiff gets?

a. Judge, jury, plaintiff’s lawyer 

b. Jurisdictional limit: If the plaintiff’s attorney does not ask for it, the court has no power to award it.
c. California Rule:

i. Additur – judge can tell D to accept higher award or order new trial 

ii. Remittitur – judge can tell P to accept lower award or order new trial 
3. Present Value
a. Final Exam: NA 

b. Bar Exam: “reduced to present value”
4. Terminology
a. Torts

i. General Damages/Direct Loss

ii. Special Damages/Ensuing loss 

b. Contracts 

i. Expectation damages

ii. Consequential & Incidental Damages

iii. Reliance Damages
MEASURE OF DAMAGES: TORT

1. Conversion
a. General Damages for Conversion
i. General Damages: The FMV of the converted goods at the time of the conversion. 
ii. Exceptions:
1. Flux: 
a. Although the court will generally award the FMV at the time of conversion, it can award the FMV at the time of judgment in a flux scenario (Trahan)
2. No FMV (Sentimental Items): 
a. If the primary (only) value of an item is sentiment, then a plaintiff may get damages for sentimental value (Bond)
b. Used household goods, clothing, and effects have no ordinary FMV.
c. Is the primary value in sentiment? Consider whether it has a market value, whether it is subject to reproduction, and whether the sentimental value is greater than the FMV 
d. Limits on Sentimental Value Damages:
i. Must be reasonable
ii. Does not include heirlooms (Why? They have FMV)
iii. California Rule:
1. § 3336: California courts may award…
a. The value at the time of conversion or an amount sufficient to indemnify the party for the loss; and 
i. Here, the court can award the highest value
ii. Limit: P must show proximate cause
b. Fair compensation for time and money expended in pursuit of property
b. Special Damages for Conversion
i. Special Damages:

1.  Loss of use damages for a reasonable amount of time
a. Measured by the reasonable rental value of the converted items
b. Even if available, might not be present
2. Costs incurred to recover and locate converted items

a. This can include attorney’s fees. 
3. NOT RECOVERABLE:
a. Mental distress

b. Lost profits 
ii. NOTE: Conversion is a forced sale. When the judgment is satisfied in full, the thief gets title. Title vests retroactively at time of conversion. See Baram v. Farugia.

c. Conversion Cases
i. Gavcus v. Potts (Common Law)
1. Claim: P sues D for trespass and unlawful removal (conversion) of silver coins 
2. Direct Damages

a. Conversion 
i. Value of coins would be recoverable except here, P got coins back
b. Trespass
i. Damage to property/right to exclude  
3. Special Damages 

a. Conversion
i. Loss of Use – No, not present here; can’t rent replacement coins
b. Trespass
i. Locks and Alarm – No 
1. Not recoverable b/c not a repair. Lock was not broken. This is not compensation but an improvement.
2. If the lock was broken, P could recover it 
3. Sense of security? No proof, no authority
ii. Attorney’s Fees – No
iii. Mental Distress – No, no evidence of distress
ii. US v. Hatahley (Common Law)

1. Claim: Plaintiff Native Americans sue US to recover damages for loss of horses and burros (conversion, negligence, etc.)
2. Direct Damages
a. Horses – Yes, but measure of damages is cost of replacement 
3. Special Damages
a. Pain and Suffering – No, evidence of pain and suffering must be individualized and here it was not. 

b. Diminution of Herd – Yes, but amount awarded was too speculative. Also, these damages are only recoverable for a reasonable amount of time.  

iii. Baram v. Farugia (Common Law)

1. Claim: P sues D for conversion of Foxey Toni race horse 

2. Direct Damages
a. NOTHING

b. If the judgment were unsatisfied, direct damages would be the FMV of horse at the time of conversion but because the judgment was satisfied in criminal court, plaintiff gets nothing.  
3. Special Damages
a. What if Foxey had made lots of money as a racehorse in Canada? P would not be able to recover this b/c no lost profits for conversion. If you want damages for lost profits, sue under different theory.
iv. Welch v. Kasasky (Common Law)

1. Claim: P sues D for conversion and trespass to chattel for loss of silver castors

2. Direct Damages
a.   Damage to Casters – DIV 

i. P elected to get DIV on a trespass to chattel claim

1. Value unaltered less value returned (25k-3k=22k)

ii. D would have preferred that P pursued a conversion claim because then damages would be only $4,500

1. FMV at time of conversion less value returned ($7.5k-3k=4.5k)
3. Special Damages
a. Loss of Use – Yes, reasonable rental value is available  

b. Cost to Locate – Yes, investigation fees and costs recoverable; a portion of attorney’s fees incurred to locate castors recoverable 

c. Mental Anguish – No 

v. Trahan v. First Nat’l Bank (Common Law)
1. Claim: P sues D for conversion of stocks

2. Direct Damages:

a. Court had to decide whether conversion damages should be the FMV of the stock at the time of conversion (which would allow the bank to profit from its wrongdoing) or the FMV of the stock at the time of trial

b. Court could fix damages as 1) the highest value that the stocks held between the time of conversion and the time of trial, 2) the FMV at the time of conversion, or 3) the FMV at the time of judgment

c. The court decides to award the FMV at the time of judgment 
d. (In California, court could have awarded highest value if P showed proximate cause)
3. Special Damages:
a. NA
vi. Bond v. Belo (Common Law)
1. Claim: P sues D for conversion of family papers and photos that were lost by a reporter   
2. Direct Damages
a. Court awards sentimental value of papers and photos because they have little to no FMV

3. Special Damages
a. NA
d. Conversion HYPOs
i. Conversion Damages

1. D stole P’s car. D was in an accident that completely destroyed P’s car. P’s car was worth $5,000 on the date D stole it. P lost a day’s worth of wages ($50) because P had no car and no other reasonable way to get to work. Liability is not an issue. If P seeks damages from D for conversion, what is P’s likely recovery? 
a. $5000. The $50 is not recoverable because P should have rented a car. The costs associated with that rental would be compensable. 
2. Neighbor N went into H’s garage without permission and borrowed H’s chainsaw. N used the saw to clear broken branches from trees on N’s property. After he finished, N noticed broken branches on trees on H’s property, some of which were in danger of falling on H’s roof. While cutting H’s branches, the saw broke. In a suit for conversion, will H recover? 
a. Yes for the value of the saw before N broke it (FMV at time of conversion) 
3. Defendant converted Plaintiff’s car. Plaintiff is a car dealer. The car was new with a sticker price of $24,990. Plaintiff paid the manufacturer $20,000 for the car. Buyers typically pay $22,000 to buy the car from Plaintiff. What is the fair market value of the car if Plaintiff sues Defendant for conversion?

a. $20,000 because P is a car dealer and can pay less for a car

4. Plaintiff lives in a remote, rural area. Defendant converts Plaintiff’s brand new smart phone, which is not yet available online and must be purchased at retail stores. The nearest place where smart phones are sold is a three-hour car drive from Plaintiff’s home. Should the transportation cost of going back to the market to buy a replacement phone be factored in Plaintiff’s damages?
a. Yes, if this is a special trip

b. No, if this is a routine trip into town that P would have taken anyways
ii. Sentimental Value
1.  College sweatshirt? No FMV b/c this is a household item
2. Wedding ring worn for four generations? FMV b/c this is an heirloom 
iii. Conversion/Trespass to Land Hypos
1. D purposely sets his rubbish on fire to get rid of it but the fire spreads and destroys 25 trees on P’s property. Possible measures of general damages?

a. Two options: DIV or COR

b. P can elect remedies 

2. D’s cattle eat P’s hay before it can be harvested. Measure of damages? Does it matter that the hay had not yet been harvested? What if the hay had been planted but had not yet started growing and D’s cattle had eaten the seeds?

a. If the cows eat the hay – FMV of the hay on the day the cows ate it

b. If the cows eat the seeds – FMV of the seeds (but depends on whether the seeds were planted, when they were planted, etc.)

c. If the cows ate small hay plants – Cost of re-planting plus the cost to restore them to the same state of growth. An alternative would be the cost of the hay minus the expenses avoided. 
2. Destruction of Trees and Crops 
a. Damages for Destruction of Trees/Crops
i. General Damages: COR or DIV 
1. Generally, you must get DIV if the COR is unreasonable (COR should not exceed DIV)
ii. Exceptions: 

1. “Personal Reason Exception” (CA Rule/Majority Rule) 
a. If the plaintiff has a personal reason for repairing the property, they can get COR even if it is more expensive than DIV 
i. See Salazar (applying personal reason exception)

b. Limit: Must be reasonable in light of the value of the real property before the injury and the actual damage sustained 

2. Environmental Contamination
a. Can generally get COR because we don’t want to leave land contaminated 
iii. California Rule:

1. General Damages: 
a. Generally, must get DIV if COR is unreasonable but personal reason exception may apply (Fulle)

b. Special penalties for destruction of trees
i. Government accidentally removes trees? Actual damages
ii. Individual accidentally removes trees? Mandatory double damages
iii. Individually willfully/intentionally removes trees? Either mandatory double damages or discretionary treble damages
2. Special Damages:

a. Damages for annoyance and discomfort are recoverable for trespass
b. These damages will also be subject to the multiplier (Fulle)
3. Fulle v. Kanani, Salazar (California Law)

a. Claim: P sues D for trespass and negligence after D hired workers to cut down six trees on P’s property
b. Direct Damages
i. DIV or COR if personal reason exception applies 
c. Special Damages
i. Annoyance and discomfort damages awarded

ii. These damages are subject to the multiplier
3. Trespass to Land/Destruction of Real Property
a. General Damages for Trespass to Land
i. General Damages: Actual damage to property (measured by DIV or COR) or nominal damages if there is no actual damage to property. 
1. Generally, must get DIV if the COR is unreasonable 
b. Special Damages for Trespass to Land
i. Special Damages: 
1. Mental distress damages are recoverable if there was physical injury or illness.
2. E.g. trespasser shoots property owner during trespass 
c. Trespass to Land HYPOs
i. D constructs a building on P’s property but part of the footing for the building (20 feet below the surface) crosses the property line and therefore is on P’s side of the property line. Measure of damages?

1. Could get COR, DIV, or nominal damages depending on the effect of the encroachment on the property
2. COR or DIV? Likely that COR would be unreasonable. No damage to P’s property.

ii. P’s land is located in an area where several oil fields have been discovered but P’s land has never been tested for oil. Without permission, D does an oil search on P’s land. D’s search determines that there is no oil on P’s land. Damages recoverable by P, if any?

1. Nominal unless there is actual damages  
4. Trespass to Chattel
a. General Damages for Trespass to Chattel
i. General Damages: DIV or COR 
1. E.g. Welsh (awarding P money for the diminution in the caster’s value after alteration)
ii. Exceptions:

1. Personal Reason Exception
a. See above
2. Pet Exception (CA, GA)
a. General damages for damage to a pet are the reasonable and necessary costs of treatment and care (Martinez)
i. Why? No FMV for used pets. 

ii. What about sentimental value? There is some FMV and it would be too difficult for juries to calculate these damages. 

b. D can still argue the costs of treatment and care were unreasonable

i. E.g. life-support, cosmetic surgery, etc. 

b. Special Damages for Trespass to Chattel
i. Special Damages: 

1. Loss of use 
a. E.g. Welsh (P could cover cost of replacement casters and silver) 
2. Lost profits 
a. E.g. If taxicab driver cannot rent a replacement taxi, he can recover his lost profits
3. You can only get loss of use and lost profits if it is a non-perfect substitute
a. Both loss of use and lost profits are recoverable if there is a non-perfect substitute (Kuwait Air)
b. Conversely, if there is a perfect substitute you do not get to recover lost profits in addition to loss of use 
c. Trespass to Chattel Cases
i. Kuwait Airways v. Ogden (Common Law)
1. Claim: P sues D for trespass to chattel after P’s 747 was damaged by a truck owned by D 

2. General Damages:
a. NA
3. Special Damages:

a. Normally, P would get loss of use damages for the time that the plane was out of service
i. Here, loss of use damages would be the cost of renting a plane, the cost of rescheduling flights, etc.
b. However, P did not rent a replacement because it had a spare Airbus and it appears that P did not actually lose any money 
c. P’s loss of use damages are its opportunity cost

d. P’s damages may be offset if it profited from using the spare plane 
e. E.g. in an accident involving a sports car, the loss of the car’s use deprives the owner of the opportunity to drive the car for pleasure during the repair period. The owner has lost some “utility.” Thus, the owner is entitled to replace the lost utility directly (by renting an equivalent car and recovering the rental cost from the tortfeasor). No reason exists for denying that recovery even if the owner does not rent a substitute. 
ii. Martinez v. Robledo (California Law)
1. Claim: P sued D for negligence and conversion for injury to a dog

2. General Damages:

a. Normally, damages would be DIV or COR

b. However, pets have minimal market value 

c. Pet owners may recover the reasonable costs of treatment as damages for injury to pet

3. Special Damages:

a. NA
5. Other Torts
a. Personal Injury
i. General Damages for Personal Injury
1. General Damages: General damages for personal injury are P’s pain and suffering
a. At common law, there is no limit on pain and suffering damages 
b. Torts that might be included: battery, negligence, products liability, civil rights claims
2. California Rule:
a. Pain and suffering in medical malpractice actions is limited to $250k (MICRA)
b. Plaintiffs cannot recover both pain and suffering and loss of enjoyment of life damages (Loth) 
c. No specific formula or measurement allowed
d. No expert testimony allowed

e. No golden rule testimony allowed (“How much would you pay to break your foot?”)
f. No evidence of similar verdicts allowed 
g. Per diem OK (Each day of suffering = $100)

h. Day in the life videos OK 

ii. Special Damages for Personal Injury
1. Actual Lost Wages or* Loss of Earning Capacity
a. P can elect either

b. Lost Wages:

i. Recoverable even if someone is primarily a homegiver

ii. Includes fringe benefits 

iii. Must show proof of wage amount  

c. Loss of Earning Capacity:

i. This is the lost potential income caused by D’s tort
ii. Generally preferable for permanent injuries

d. Sometimes, both lost wages and loss of earning capacity are recoverable.
2. Out of pocket expenses
a. Includes doctor and dentist bills, nursing case, hospitalization costs, test, drugs, medical appliances, etc. 
iii. Wrongful Death
1. Wrongful death damages include…
a. The loss of the decedent’s financial support, services, training and advice

b. The pecuniary value of the decedent’s society and companionship

2. NOT grief or sorrow, sad emotions, sentimental value of loss
a. E.g. Nelson (parents cannot recover $2 million damages for wrongful death because they received no financial support from decedent and had a strained relationship with him) 
iv. Personal Injury Cases
1. Nelson v. LA (California Law)
a. Claim: Parents filed wrongful death suit against the county

b. General Damages:
i. The jury’s wrongful death damages were excessive
ii. A rational person would not value the parents’ loss of comfort, society, and companionship at $2 million. This amount clearly included the parents’ emotional distress or some amount intended to punish the county.
c. Special Damages:

i. NA
2. Loth v. Truck-A-Way (California Law)
a. Claim: P was injured in a collision with a tractor-trailer and sued D for damages
b. General Damages:
i. P asked for an unspecified amount of pain and suffering damages + damages for loss of enjoyment of life 
ii. In CA, pain and suffering may include compensation for loss of enjoyment of life but it is only a component of pain and suffering; it is not a separate award
c. Special Damages:

i. Special damages included past and future medical damages, temporary lost earnings, property damage etc. 
v. Personal Injury HYPOS

1. Measure of general damages for damage to P’s taxicab from a car accident caused by D?

a. DIV or COR + special damages

2. Measure of general damages for battery of P by D? What about special damages?

a. Pain and suffering, medical expenses, punitive damages, etc.
b. Trade Secret
i. Measure of general damages for publication of P’s trade secret by D?

1. Lost profits, cost to develop (R&D, investment), restitution, etc.
c. Nuisance
i. Measure of general damages for nuisance from D’s cement factory raining cement dust onto P’s land? Assume that P must regularly cleanup the dust and the dust causes P to suffer headaches. What about special damages here?

1. General – damage to property (DIV or COR); if nuisance is ongoing, award DIV; if nuisance is temporary, award COR 

2. Special – medical expenses 
d. Misrepresentation
i. General Damages for Misrepresentation
1. General Damages: There is a three-way split of authority on how to measure general damages for misrepresentation.
a. Benefit of the Bargain 

i. Benefit of Bargain = (Value as Represented) - (Value Received)

b. Out of Pocket 

i. Out of Pocket = (K Price) - (Value Received) 

c. Cost to Make Good 

i. Less common 
2. California Rule: Out-of-Pocket Plus 
a. Out of Pocket Plus = (K Price) - (Value Received)  + Extras
ii. Misrepresentation Cases

1. Selman v. Shirley (Common Law)
a. Claim: Seller misrepresents the value of a property. The property’s FMV was $2,000 at the time of contracting. The contract price was also $2,000. 

b. General Damages:
i. Benefit of Bargain? Damages would be $1,900
ii. Dissent says damages should be based on Out of Pocket measurement. Under that approach, damages would be zero.
c. Special Damages:

i. NA
iii. Misrepresentation HYPOs

1. Seller represents the house is free of termites. K price is $150,000. FMV of a house without termites is $155,000. Because the house has termites, it is worth $145,000.

a. Benefit of Bargain: $10,000

b. Out of Pocket: $5,000

2. Seller represents the house is free of termites. K price is $150,000. FMV of a house without termites is $147,000. Because the house has termites, it is worth $145,000.

a. Benefit of Bargain: $2,000

b. Out of Pocket: $5,000

3. D falsely represents that D’s car gets 30 miles to the gallon, a fact which would make D’s car worth $3,000. P and D then enter into a contract for the sale of D’s car to P for $2,000. The car actually gets 15 miles to the gallon and therefore is worth $2,250. What are P’s general damages in a benefit of the bargain jurisdiction?

a. Benefit of the Bargain = Value as Represented – Value Received

b. Here, damages would be $3,000-$2,250 = 750

4. Same facts as hypo #1 in an out-of-pocket jurisdiction?

a. Out of Pocket = K Price – Value Received

b. $2,000-$2,250 = -$250

c. So damages here are zero

5. To induce P to buy some farmland, D falsely represents that a well on site has sufficient output to allow irrigation of the land. The well actually is insufficient to allow irrigation on the land. The value of the land with such a well would have been $250,000. The contract price was $225,000. The value with the actual well is $200,000. The cost of digging a well to yield the output promised is $15,000. Discuss P’s general damages.

a. Benefit of Bargain: $50,000

i. $250,000-$200,000 

b. Out of Pocket: $25,000

i. $225,000-$200,000

c. Cost to Make Good: $15,000

i. Cost of digging the well is $15,000
MEASURE OF DAMAGES: CONTRACT

1. Overview

a. Goals of Contract Damages

i. Expectation Damages: put the plaintiff in the performance position

ii. Reliance Damages: bring the plaintiff back to the beginning 

b. Generally, plaintiffs cannot recover the following in breach of contract cases…

i. Punitive damages

ii. Emotional distress damages

1. Exception: casket mishandling cases
c. In the breach of contract context (unlike the tort context), negative expectancy damages count against the plaintiff
d. Summary of Possible Contract Damages
i. Benefit of the bargain

1. Difference in FMV and K price 

ii. Reliance damages

1. Wasted expenditures performing the contract (e.g. down payment, wasted construction efforts)  

2. Wasted expenditures preparing to perform the contract (e.g. money spent re-tooling a factory to prepare to specially manufacture a good for a buyer)
3. Wasted expenditures in the expectation that the party would be receiving the contract consideration (e.g. buyer of a car purchases a car cover)
4. Other expenditures caused by the breach (e.g. searching, by advertising, for a replacement for the lost performance or extra storage or insurance costs due to breach)
iii. Consequential damages

1. Lost profits

2. Personal injury or property damage (bad car brake repair)

e. Analysis

i. Who breached?

1. If buyer…

a. Is the K for real property? 

b. Does the UCC apply?

2. If seller…

a. Is the K for real property?

b. Does the UCC apply?
f. Damages must flow from the breach 
2.  Buyer’s Damages
a. Buyer’s Damages: Real Property

i. American Rule: If a seller breaches in a contract for the sale of real property, the buyer’s damages are the benefit of the bargain (the market value of the land minus the contract price of the land). 
1. Damages = [Benefit of Bargain (FMV - K Price)] + Reliance + Incidentals
2. FMV is measured by the FMV at time of contacting 
ii. English Rule/Minority Rule/California Rule: Under the English Rule, if the seller breaches a contract for the sale of real property, the buyer is entitled to incidental damages only (expenditures made in anticipation for the transaction). 

1. The buyer is only entitled to benefit of the bargain damages if there is a showing that the seller acted in bad faith.
2. This is the rule in CA, MI, NY, PA, TX, VA
3. Horton v. O’Rourke (Court follows the English rule)
iii. Bad Deal
1. Sometimes the K price will exceed the FMV

a. E.g. Contract price is $240,000 but the FMV is $230,000. Here, plaintiff would have no damages because the FMV - Contract Price would equal - $10,000 (i.e. you saved $10,000 by not going through with the deal.
2. Negative expectancy counts against the plaintiff
iv. Improvements to Property

1. The costs of improvements are recoverable if those improvements are reasonable (they benefit the value of the property).
a. E.g. pool, deck, landscaping 
b. UCC Options
i. Definitions

1. FMV: Refers to time of breach 

2. Cover Damages = (Refund) + (Cover Price - K Price) + (Incidentals) + (Consequentials) - (Expenses Saved)

3. Market Damages = (Refund) + (Market Price - K Price) + (Incidentals) + (Consequentials) - (Expenses Saved)

4. Incidentals: Expenses reasonably incurred in the inspection, receipt, transportation and care and custody of goods rightfully rejected, and commercially reasonable charges, expenses or commissions in connection with effecting cover or any other reasonable expenses incident to the delay or other breach. 
5. Consequentials: Any loss resulting from general or particular requirements or needs of which the seller at the time of contracting had reason to know and which could not reasonably be prevented by cover or otherwise. This includes personal injury or property damages resulting from breach of warranty.
ii. If Seller Fails to Deliver Goods, Buyer Can…

1. Cover and receive cover damages
a. Damages include…

i. Refund, any

ii. Plus cover damages (Cover Price - K Price) 
1. Cover must be a reasonable replacement
iii. Plus incidentals and consequentials

1. Incidentals must be reasonable

2. Seller must have reason to know of consequentials at the time of contracting 

iv. Less expenses saved
2. Not cover and receive market damages
a. Damages include…

i. Refund, any

ii. Plus market damages (Market Price - K Price) 

iii. Plus incidentals and consequentials

1. Incidentals must be reasonable

2. Seller must have reason to know of consequentials at the time of contracting 

iv. Less expenses saved

b. Exception/Minority/California Rule

i. If buyer does not cover, buyer’s damages are limited to actual loss unless there has been a finding of bad faith by the seller (Allied)
1. Policy: Don’t overcompensate buyer
2. This approach is rejected by Tongish
iii. If Seller Delivers Defective Goods, Buyer Can… 
1. Recover the difference between the value of the goods accepted and the value they would have had if they had been as warranted

a. (Value as Promised) - (Value Received)
i. Plus incidentals

ii. Plus consequentials

iii. Less expenses saved
b. Value is based on the price at time and place of acceptance, not the contract price 
c. Buyer’s Damages Cases

i. Allied Canners v. Victor Packing (California Law)
1. Claim: P, raisin exporter, sued seller for non-delivery. P did not cover by purchasing raisins on the open market. 

2. Damages:

a. Actual damages are approx $5,000

i. Buyer couldn’t sell raisins to a third party, so lost out on $5,000 in profits 

ii. Third party did not sue buyer for non-delivery, however

b. Market damages are about $150,000

c. Under UCC, you either get cover or market. However, court declines to award market damages. Gives P actual damages instead, following the minority rule approach. 

ii. Tongish v. Thomas (Common Law) 
1. Claim: Buyer sued seller for non-delivery of sunflower seeds
2. Damages:
a. Court applies UCC rules, rejecting minority rule. P is allowed to recover the difference between the market price and the contract price. 

b. Policy is that this encourages a more efficient market and discourages the breach of contract. It also allows the parties to measure the expectancy of what might happen if the seller does not perform the contract. 
d. Buyer’s Damages HYPOS
i. P, a retailer of cars, enters into a contract to buy D’s manufacturer’s car for $15,000. The FMV of the car is $16,000. D knows P is a car retailer and sells such cars for $18,500. P has a resale contract with X. D breaches. P loses the X sale.

1. P’s general damages = $1,000 (FMV - k price)

2. Special damages = $2,500 in lost profits
3. Total damages = $3,500

ii. Pg. 54 Telescope Hypo

1. General Damages: $10,000

a. FMV - K price = $10,000

2. Special Damages: $19,000

a. $10,000 down payment

b. $500 storage case (incidental)
c. $1,000 replacement search (cover)
d. $1,500 x 5 in lost profits (consequentials)
3. Would it change the result if D honestly and in good faith simply ran out of telescopes to sell? No
4. If P can prove that D breached the contract solely because D was unhappy with the deal when D realized the FMV was $60,000, may P get punitive damages? No 

5. What result if the FMV of the telescope was $45,000?

a. General Damages: - $5,000

b. Special Damages: $19,000

c. Total: $14,000
iii. Contract for sale of land. K price is $200,000 and FMV is $150,000. Seller breaches. Buyer has $75,000 in incidental expenses.

1. Buyer’s Damages in Majority Jurisdiction: $25,000

a. FMV - K price = $-50,000

b. Incidentals = $75,000

2. Buyer’s Damages in Minority Jurisdiction: $75,000

a. No expectancy here unless bad faith (Horton)

iv. Contract for sale of land. K price is $200,000 and FMV is $250,000. Seller breaches. Buyer has $75,000 in incidental expenses.

1. Buyer’s Damages in Majority Jurisdiction: $125,000

a. FMV - K price = $50,000

b. Incidentals = $75,000

2. Buyer’s Damages in Minority Jurisdiction: $75,000

a. No expectancy here unless bad faith (Horton)
v. Buyer has a K to purchase a silver 2009 Infinity. The car needs new brakes that will cost $1,000. The K price is $25,000. Seller does not deliver the car. Buyer makes a $5,000 down payment. Buyer spends $50 in gasoline driving around finding a replacement car. Buyer finds a 2010 black Infinity for $28,000. Assume this is a reasonable cover and UCC applies.

1. Buyer’s Recovery = $7,050

a. $5,000 refund

b. $28,000-$25,000 cover ($3,000)

c. $50 incidental

d. Total so far is $8,050

e. Less $1,000 that will need to be spent to fix the breaks 

vi. Buyer has a K to purchase a Silver 2009 Infinity. The car needs new brakes that will cost $1,000. The K price is $25,000. The FMV at the time of breach was $29,000. Buyer makes a $5,000 down payment. Seller does not deliver the car. Buyer decides to buy a new Infinity instead and pays $45,000. Assume the UCC applies.

1. Buyer’s Recovery = $8,000

a. $5,000 refund

b. $29,000-$25,000 market damages ($4,000)

c. Savings of $1,000
vii. P agreed to pay and paid $46,000 to D for a computer, which, if it had performed all of the functions warranted, would have been worth $207,000. The value of the computer P received was $6,000. Measure of general damages?

1. $207,000 - $6,000 = $201,000

viii. P agreed to pay and paid $1,000 for a loom that the D warranted would spin hay into gold. The loom delivered had a FMV of $500 but would have been worth $100 million had it actually been able to turn hay into gold. Measure of general damages?

1. $100 million - $500 = $99,999,500
3. Seller’s Damages
a. Real Property

i. General Rule: If a buyer breaches in a contract for the sale of real property, the seller’s damages are the benefit of the bargain. 

1. Benefit of Bargain = (Loss on Resale) + (Incidentals caused by breach) - (Savings, if any)
2. No minority rule here. Minority rule applies only when the seller breaches. 
b. UCC Options 

i. Definitions 

1. Incidentals: Any commercially reasonable charges, expenses or commissions incurred in stopping delivery, in the transportation, care, and custody of goods after the buyer’s breach, in connection with return or resale of the goods or otherwise resulting from the breach.

2. Consequentials: No consequentials where buyer breaches. Sellers will not sustain personal injury or property damage from a breach buy a buyer. 
ii. If Buyer Breaches, Seller Can…

1. Resell products and recover the difference between the resale price and the K price 

a. Damages include…

i. Refund, if any

ii. Plus resale damages (K Price - Resale Price)
iii. Plus incidentals 

iv. Less expenses saved 

b. Lost Volume Seller? 
i. If buyer breaches and seller is a lost volume seller, then seller will recover the profits on the resale and the lost profits on the would-be sale
2. Not resell and recover the market price
a. Damages include…

i. Refund, if any

ii. Plus market damages (K Price - FMV)
iii. Plus incidentals 

iv. Less expenses saved 
3. If the items have been destroyed or there is no FMV for the goods, recover the action on price 
a. Damages include…

i. K price
ii. Plus incidentals 
iii. Less savings 

b. If no FMV, must hold the goods 
c. E.g. Seller delivers car. Car is hit by lightning. Buyer refuses to pay. Seller can recover the contract price. 
c. Seller’s Damages HYPOs
i. Buyer and seller enter into a K for a furnished house for $205,000. During escrow, seller purchased a second house. Buyer later breached. Seller continued living in the house to facilitate resale incurring $2,000 in upkeep expenses. Seller resold house for $165,000.

1. Seller’s Damages = likely $40,000

a. Expectancy is $205,000 - $165,000 = $40,000

b. Upkeep? Arguments both ways

c. Mental distress? None 

ii. K to sell property for $100. Commission would be $5 but is not paid because of buyer’s breach. Seller resells the property for $90. Commission of $3 is paid. What are damages?

1. Seller’s Damages = $8
a. Expectancy is $10

b. Incidentals are $-2
2. (Alternative: $95 - $87 = $8)
iii. Seller entered into a K with buyer for business equipment for $205,000. Buyer later breached. Seller incurred $2,000 additional expenses in upkeep, taxes, insurance, and interest on a loan seller obtained to purchase the equipment. Seller eventually resold the equipment for $165,000 and paid a $500 inspection charge when reselling the goods. Damages?

1. Seller’s Damages = $42,500

a. $205,000 - $165,000 = $40,000 in resale difference

b. Plus $2,000 incidentals
i. But make sure that these are truly incidental
c. Plus $500 incidental

iv. Buyer and seller have a contract for a red BMW for $25,000. Buyer breaches the contract. At the time of the breach, the red BMW is worth $23,500. Assume UCC applies. 

1. Seller’s Damages = $1,500

a. K price - FMV

v. In a written K signed by both parties, A, a computer retailer, agreed to sell a personal computer to B for $3,000 and B agreed to pick up and pay for the computer at A’s store on Feb 1. The computer was one of A’s best sellers. B unjustifiably repudiates the contract on Feb 1. Without notifying B, A sold the same specific computer to C, who paid the same price. Assume the UCC applies. If A sued B for breach of K, A would recover…

1. A would recover her anticipated profit on the sale to B, plus incidental damages

2. Why? A is a lost volume seller. 
4. Contractor Damages
a. Overview

i. The law assumes contractors are lost volume sellers (so contractors get lost profits if there is a breach by owner
ii. Scenarios:
	Contractor does no work
	Owner gets…
 FMV - K price

	Contractor does some work but doesn’t finish
	Owner gets…

Cost to Finish - Savings, if any

	Owner repudiates before contractor does any work, contractor gets no payment
	Contractor gets…

Lost Profit on K

	Owner repudiates before contractor does any work, contractor gets some payment
	Contractor gets…

 Lost Profit on K - Any Payments Received

	Contractor does some work, owner repudiates, contractor gets some or no payment
	Contractor gets…

K Price - Costs Avoided Due to Beach - Any Payments Received


b. Damages for Defective Performance

i. General Rule: Damages for defective performance are the cost of repair.

1. Limitations: 

a. If the COR is grossly disproportionate to the DIV, courts award DIV 
b. If repair is impossible, courts award DIV

c. Economic waste 

2. The burden is on the plaintiff to show that they should recover DIV

ii. California Rule
1. Damages for defective performance are the COR unless…

a. This would constitute economic waste or

b. COR is disproportionate to the DIV 
2. The burden is on the defendant to show that plaintiff should recover DIV
c. Contractor HYPOs
i. P hires D to add a room onto P’s existing home for $20,000. D’s cost of performing the contract is $15,000. The FMV of D’s services is $21,000. D breaches by not showing up or doing any work at all. 

1. P’s general damages = $1,000 

a. FMV (21k) - K price (20k) = 1k

b. This puts P in the position she would have been in had the K been performed
ii. D agrees to build P a home for $100,000 and P agrees to pay D per the following payment schedule:

When P signs the contract 
10k

When D has finished 25%
20k

When D finishes 50%

20k

When D finishes 75%

25k

When D finishes the job
25k

Assume both parties fully performed until D had finished 90% of the work. D then refused to finish. Also assume the reasonable cost of finishing the job is 20k. What can P recover?

1. Owner’s Damages = $-5,000
a. Cost to Finish (20k) - Savings (25k) = -5k
i.  25k is the amount that P would owe D after completion
iii. Same facts as above except assume that the owner breaches by repudiating the contract in the following circumstances

1. Owner breaches before either party has done anything in terms of performance

a. Contractor’s Damages = lost profit on K
2. Owner makes the first payment and then breaches before the contractor has begun any work
a. Contractor’s Damages = lost profit minus 10k
3. Owner breaches after the contractor has finished 40% of the work
a. Contractor’s Damages = lost profit minus 30k
iv. You represent the contractor hired to build a home. The K price was $100,000. Your client’s total anticipated cost of performance was $80,000. Assume the owner breached the K at a time when your client anticipated having to spend only another $30,000 to finish the home. Owner has paid the contractor $40,000.

1. Contractor’s Damages =

a. Profits on K: $20,000

b. Expenses saved $30,000

c. Owner has paid $40,000

d. K price (100k) - Cost avoided because of breach (30k) - Amount paid (40k) = 30k
e. Profit on K (20) + Cost of performance (80-30=50) - Payments received (40) = 30k
v. Variation: Both parties fully performed until contractor finished 40% of the work. Contractor then refused to finish. Assume reasonable cost of finishing project is $80,000.

1. Owner’s Damages = $10,000
a. Cost to finish (80k) - Savings (70k) = 10k

vi. Contractor built a house for $200,000. Owner pays in full. Contractor uses inferior wood and paint on the exterior trim. It is peeling and warping. The reasonable cost to replace the wood and repaint is $10,000. The defective wood trim reduces the value of the house by $5,000.

1. Common Law: can argue for COR or DIV. Burden on P to show they should get DIV.

2. California Law: you get COR unless it is economic waste or disproportionate. Burden on D to show P should get DIV.
5. Employment Contract Damages
a. Employee’s Damages

i. Employee’s damages are…

1. Expectancy (K price) 

2. Plus incidentals

3. Plus consequentials

4. Less expenses saved
b. Employer’s Damages

i. Employer’s damages are…

1. Expectancy (How much employer would have made had K been performed) 

2. Plus incidentals

3. Plus consequentials

4. Less expenses saved
c. Employment Contract HYPOs
i. P had a 5-year contract with D. P also had one 5-year option for P to extend the contract term (10-year contract in all) at $100,000 per year. D breached after 2.5 years (not a wrongful termination) and laid P off. Because of P’s age (50) and the poor job market and despite making reasonable efforts, P was unable to find suitable alternative employment. 

1. P’s Damages: Expectancy (10 years x $100k) - What P has already made ($250k) = $750k + any incidentals she may have incurred. 

ii. Vanessa, singer, entered into a K with the Met Opera (the most prestigious opera house in the nation) to perform as a soloist for $75,000 on July 1. One June 20, Met wrongfully repudiated the K. Town Opera, a small and unknown opera house, had an opening on July 1 and offered to pay Vanessa $80,000 to perform. Vanessa agreed but sued Met, arguing that the performance would have allowed her to get higher paying singing gigs at other facilities. Vanessa can reasonable show that she lost an extra $10,000 per year over the remaining ten years of her career. 

1. Vanessa will most likely recover $95,000

a. Expectancy: $80,000 - $75,000 = $-5,000

b. Consequentials: $10,000 x 10 years = $100,000

iii. P owns a hair salon. D was a hairdresser. What are P’s damages if P and D have a valid 1-year employment K that D breaches after 3 months if…

1. Hair dresser was paying rent to the salon owner of $400/month and the owner is unable to find another hairdresser to rent his salon space

a. P’s damages = $3,600

i. $400 x 9 month 
2. Hairdresser was paying to salon owner a percentage of all services she provided at the salon. Salon owner was earning $800/month on average during hairdresser’s 3 months of work.
a. P’s damages = $7,200

i. $800 x 9 = $7,200
6. Reliance Damages
a. General Rule: A court may award reliance damages when benefit of the bargain damages are not available. Reliance damages include those damages sustained in reliance on the contract. 

i. E.g. advertising costs (but not if advertising is too broad)

b. Four Situations

i. Promissory estoppel

ii. Plaintiff has no benefit of the bargain loss

1. E.g. contract is break-even or a losing K 

iii. Public policy

1. E.g. Sullivan v. O’Connor
iv. Benefit of the bargain damages are too uncertain

1. E.g. royalties on unpublished book or lost profits
c. Wartzman v. Hightower Productions (Common Law)

i. Claim: P sued D for breach of contract and negligence for the law firm’s failure to have created a corporation authorized to raise the capital necessary to fund the venture (entertainer would live on top of a flagpole)
ii. Damages: 
1. P is limited to reliance damages because anticipated profits are too speculative to be determined
LIMITATIONS ON DAMAGES
1. Causation & Certainty
a. Overview
i. General Rule: Damages must be caused by the tort and must be proved to a reasonable degree of certainty 
1. Causation is also called Loss of Chance, Uncertainty, Speculation
2. Certainty: “more likely than not” (Regaldo)
ii. Types of Certainty

1. Certainty in Existence of Injury

a. Generally, where this is established, more latitude with amount of damages
b. The jury cannot speculate about the amount of damages

c. However, the jury can reasonably estimate an amount if it is certain that P was harmed
2. Certainty in Amount of Damages
iii. California Limit on Damages
1. Prop 51: No joint and several liability for non-economic damages (pain and suffering) for personal injury, property damage, wrongful death (D must pay in proportion to percentage of liability)
b. Causation in Contest Cases 
i. General Rule: If P can prove a substantial certainty/high probability of success, then P gets 100% of award, less anything already won
1. 75%? Not enough (Youst)
2. 95%? Probably enough (Magazine example) 
ii. Youst v. Longo (California and Restatement Rule)
1. P cannot recover
2. P could not prove a substantial certainty of success in the contest
3. P could only prove 75% likelihood
4. What would be enough? P enters into contest for a large cash prize to be awarded to the person who obtains the largest number of magazine subscriptions. At a time when the contest has one week more to run and the plaintiff is leading all other competitors by a margin of two to one, the D unjustifiably strikes the P out of the contest and rules him ineligible.
c. Causation in Exposure Cases
i. Traditional Rule: To recover, P must show it is more likely than not that P will develop the disease (preponderance). If P shows this, P will recover all damages (100% of the value of an increased risk of cancer) (Pollock) 
1. P will recover all damages
iii. California Rule: To recover, P must show that D’s conduct was a substantial factor in causing P’s risk of disease.

1. Factors include: regularity of exposure, frequency of exposure, proximity of the asbestos product to the plaintiff, type of asbestos, type of injury, other possible sources of plaintiff’s injury 

2. Is 43% enough? Probably not, but possible

3. Is 51% enough? Yes
iv. Pollock v. Johns-Manville (Common Law)

1. P sues D because of his exposure to asbestos 
2. P is not suffering from cancer but seeks to introduce evidence of his increased likelihood of developing cancer (43%) 
3. Applies traditional test for causation: must establish by preponderance (50.1% chance)
4. P fails to show that risk of cancer is more likely than not
v. Paulus v. Crane (California Law)

1. P sues D because of his exposure to asbestos 
2. Issue is whether the expert attributed too much of blame to D
3. Standard of proof is substantial factor 
4. Court says expert attributed proper blame
d. Causation in Medical Malpractice Cases 
i. Difference in Prognosis More than 50%? 
1. If the difference in prognosis is more than 50% and the plaintiff proves causation by a preponderance of the evidence, the plaintiff will recover all damages. 
a. Likelihood of diagnosis > 50 + Difference in prognosis > 50 = ALL DAMAGES
ii. Difference in Prognosis Less than 50%? 
1. All-or-Nothing Approach: If the difference in prognosis is less than 50%, the plaintiff will not recover anything 
a. Difference in prognosis < 50 = NOTHING 
2. Pro Rata Approach: If the difference in prognosis is less than 50%, the plaintiff will receive a pro rata amount. 
a. Difference in prognosis < 50 = PRO RATA 
e. Certainty of Lost Profits for New Businesses

i. New Business Rule: If an entity is deemed a “new business,” it cannot recover damages for lost profits because these damages are too uncertain. 

ii. California Rule: New businesses can recover lost profits
1. Must prove the existence of damages and amount with reasonable certainty
f. Causation/Certainty HYPOs
i. P submits evidence that D’s negligent conduct reduced the chance of a good medical outcome to only 15%. Without the malpractice, the chance of a good outcome was 80%.  P’s injuries are worth $10,000. D submits no evidence on causation and the jury believes P’s evidence.

1. P will prevail
a. P proves by preponderance; and
b. 65% difference
2. P will recover all damages

ii. P submits evidence that D’s negligent conduct reduced her chance of a good medical outcome to 15%. Without D’s negligence, P’s chance of a good medical outcome was 40%.  P’s damages are worth $10,000. D submits evidence that D’s negligent conduct did not have any effect on P’s chance of a good outcome. Assume the jury believes finds P’s and D’s evidence equally persuasive.

1. P will not prevail 
a. Can’t prove by preponderance; and
b. Only 25% difference

iii. P submits evidence that D’s negligent conduct reduced her chance of a good medical outcome to 15%. Absence D’s negligence, P had a 40% chance of a good outcome. P’s damages are $10,000. D submits evidence that D’s negligent conduct did not have any effect on P’s medical outcome. The jury believes P’s evidence more than it believes D’s.

1. P will prevail because the jury believes P’s evidence (preponderance)

2. What will P recover?
a. All-or-Nothing Approach: P does not recover anything 

b. Pro Rata Approach: P will recover 25% of damages

iv. Fawn recently invested in a restaurant franchise, Buffalo Wild Wings (a restaurant).  Fawn complied with all of the franchise rules and selected a good location in Los Angeles. Fawn had no restaurant experience, but Fawn had ten years experience owning and operating several other Postal Annex (mailbox company) franchises in Ventura that are very successful. If Buffalo Wild Wings breaches Fawn’s franchise agreement, will Fawn be able to recover her lost profits in California? 
1. In CA, new businesses can recover lost profits
2. Franchise: not an entirely new business 
v. Problems on pg. 78 
vi. Licudine case 
2. Foreseeability
a. Tort Law
i. Summary:
1. P must be in foreseeable zone of danger
2. Harm suffered by P must be foreseeable
a. Within the scope of the risk created by D’s breach
3. Intervening event must be unforeseeable
b. Contract Law
i. General Rule: No recovery for damages that D did not have reason to foresee as a probable result of the breach (at the time the K was entered into)
1. P gets damages naturally arising; and
2. Other damages D had reason to anticipate
ii. How might D have “reason to know”?
1. Knowledge of P’s business
2. Knowledge of industry standard
3. Disclosure by P
iii. AM/PM v. Atlantic (Common Law)
1. ARCO entered into franchise agreement with Ps 
2. ARCO experienced issues with gasoline. As a result, the Ps lost business. 
3. P can get lost profits on the gasoline (ARCO made P sell the gasoline and knew that it had problems) 
4. Secondary profits also recoverable (mini-mart profits) if it is a primary product
a. Secondary profit must flow from the loss of primary product 
b. Fn 20
5. Goodwill damages are recoverable in theory, but they are not recoverable here
c. Foreseeability HYPOs
i. A mining company paid a shipping company, D, to deliver equipment listed on the shipping order as “used strip mining machinery and parts.” It took five separate rail cars to carry it all. D had long delay in delivering the equipment. P sought damages for loss of use. Were P’s damages foreseeable?
1. D does not have knowledge of industry 
2. Nothing indicates that D has reason to know of these damages 
3. No lost profits or loss of use damages
3. Mitigation & Avoidable Consequences
a. Overview
i. Summary
1. P’s recovery may be reduced to the extent that D has engaged in conduct that reduces the harm suffered by P 
2. P must make a reasonable effort to minimize the harm from D’s wrongdoing 
3. Damages are not recoverable for loss the injured party could have avoided so long as there is no undue risk, burden, or humiliation
4. TORTS: An inferior job does not mitigate damages 
5. CONTRACTS: Any income received from a new job will be offset against damages 
ii. Villacorta v. Cemex (California Law)
1. P’s new job was so inferior that it could not be used to mitigate employee’s lost wage damages
2. P does not need to take an inferior job
4. Credit for Benefit
a. Overview
i. General Rule: Where D’s wrongdoing bestows a benefit on the P in addition to causing a harm, the value of the benefit conferred may be offset against P’s damages
b. Credit for Benefit HYPOs
i. Oil well hypo: oil itself isn’t caused by the trespass or testing. Certainty of having oil on the property is the benefit
ii. D trespasses onto P’s property and digs up P’s land. As a result of the digging, P’s land, which previously was mostly unusable swamp land, has been drained of all water, making it much more valuable and useable. Should D get an offset?
1. Yes, credit for benefit
iii. P bought a new furnace in 2005 that had a useful life of 10 years. D negligently damaged it in 2010. P paid $10k for repairs for the damage. As a result of the repairs, the furnace’s useful life has been extended an extra five years so it will now last until 2020. Should D get an offset?
1. Yes, $5,000

2. $10k = 10 years so $5k = 5 years 
5. Collateral Source Rules 
a. Overview
i. General Rule: If an injured party receives payment for an injury from a source wholly independent of the tortfeasor, such payment will not be deducted from the P’s recovery
1. NOT DEDUCTED IF WHOLLY INDEPENDENT
2. Does not include joint tortfeasors 
ii. Regalado v. Callaghan (California Law) 
1. Under CSR, contractor’s continued payment of wages to employee did not decrease the homeowner’s liability to employee 
2. Here, the payments were gifts so P’s recovers will not be offset 
3. Employer’s liability not the same as a joint tortfeasor
b. CSR HYPOs
i. D1 and D2 both crash their cars into P simultaneously and are deemed equally at fault for P’s injury. P spends $24k for all of her medical treatments, which D1 paid for P in exchange for a release. May P recover $24k for her medical expenses against D2?
1. No. Not wholly independent. 
EQUITABLE REMEDIES
1. Establishing Equity Jurisdiction

a. Overview
i. Historically, a distinct court was responsible for providing equitable relief. Today, no such distinction exists
ii. For a question of fact, there is no jury in equity
1. But can enforce via contempt 
b. Is Equity Available?

i. Traditional Equity
1. Guardianships
2. Trusts
3. Probate
4. Enforcement of Liens
5. Quiet Title
ii. Inadequate Remedy at Law: A remedy at law is inadequate when it is not as full, complete, or efficacious as the remedy in equity
1. Insolvency (see Pardee)
2. Unique/Irreplaceable (e.g. real property)
3. Special Meaning to Plaintiff
4. No Market
5. Continuing Harm/Multiple Suits (e.g. ongoing nuisance)
6. Superiority of Equitable Remedy 
7. Inability to Calculate Damages
8. Damages Ineffective to Vindicate (e.g. civil rights, voting) 
c. Inadequacy Cases

i. Pardee v. Camden Lumber (Common Law)

1. Equitable relief appropriate because remedy at law is not as full and inadequate as the remedy in equity
ii. Graham v. Med. Mutual
1. P sought an injunction requiring Blue Shield to pay for a specialized chemotherapy treatment
2. Most jurisdictions would say that plaintiff had no adequate remedy at law
3. Here, however, court says there is no irreparable harm because there is no evidence to suggest the treatment is any more effective than standard chemotherapy.
4. Irreparable harm was inability to get the treatment, not recovery from cancer 
iii. Campbell Soup v. Wentz
1. P sued D to enjoin D from selling carrots to other buyers and to compel specific performance of the contract
2. Here, no adequate remedy at law
3. However, no injunction because K was unconscionable 
d. Inadequacy HYPOs
i. Buyer agreed to purchase for $73,000 one of 3600 units (in one of six, 31-story apartment buildings). Buyer breached because her job was transferred and she stopped payment of the $6,870 deposit check. Seller sued for specific performance. Is the legal remedy inadequate? 
1. Because the seller sued, no. 
2. If the buyer sued, then yes. 
a. Why? Land typically considered unique 
ii. Shopping center tenant breached promise to keep store open on Sundays and nights when the anchor stores were open. Mall seeks injunction to require store to be open. Is the legal remedy inadequate? 

1. Can argue either way but typically no injunction

2. Why? Might require too much oversight, damages calculable
iii. D is operating its cement plant in such a way that the plant is continually raining cement dust on P’s property. Inadequacy?

1. Yes, continuing harm + multiple suits

iv. D, the most prestigious law firm in the state, breaches its K to hire P, a recent law school graduate, as an associate. Inadequacy?

1. No

v. Inadequacy for 10-year output contract for purchase of naptha (a very specific and rare industrial solvent?

1. Yes

vi. Citizen sues to enjoin city from contracting with company that engages in racial discrimination. Inadequacy?

1. Yes

vii. A valid K between the seller of a tailor shop and the buyer included an enforceable covenant not to compete with the buyer for two years. Nonetheless, one month after buyer took over the business, seller started competing in the same city. Buyer is sustaining damage every day seller’s shop is open. In an action seeking an injunction, how should the court rule on whether buyer can establish equity jurisdiction?

1. Equity is available because buyer will lose money every day the seller stays open

viii. See pg. 95
2. Provisional Injunctive Relief
a. Overview

i. If the moving party has established equity jurisdiction, they can move to obtain either a TRO or preliminary injunction against the nonmoving party 
ii. TRO’s typically last only until the court can schedule a more full hearing on a noticed motion for a preliminary injunction (10-20 days)
iii. Preliminary injunctions last until the end of a proceeding
b. Notice Requirements 
i. TRO Notice Requirements
1. Generally notice is required
2. However, ex parte OK
3. Informal notice is not required if circumstances show this is necessary
a. I.e. would thwart purpose of TRO
ii. PI Notice Requirements
1. Noticed motion always required
2. Ex parte NOT OK
c. Requirements for Provisional Injunctive Relief
i. Requirements for TRO/PI
1. Inadequate legal remedy
2. Irreparable harm
3. Likelihood of success on the merits
4. Balance of equities tips in plaintiff’s favor
5. Injunction is in the public interest
d. Limits on Equity/Discretion to Deny Relief

i. Unfairness/Unconscionability

1. See Campbell Soup v. Wentz 

ii. Equitable Defenses: Unclean Hands & Laches

1. Unclean Hands

a. Affirmative defense

b. Can be raised sua sponte 

c. Requirements:

i. Willful misconduct/Significant bad act by party seeking injunction
ii. Closely related to the current dispute (“not collateral”) 

d. Consider:

i. What was the bad act?

ii. What is the subject of the action?

iii. Did the misconduct arise within the context of that specific transaction?

2. Laches

a. “Equity aids the vigilant, not those who sleep on their rights”

b. Requirements:

i. Unreasonable delay

ii. Prejudice

c. Balancing:
i. Bad excuse for delay means less prejudice required (Stone I)
ii. Good excuse for delay means more prejudice required (Stone II)
d. Approaches re Statute of Limitations:

i. If SOL is still open, there is a rebuttable presumption that any delay is reasonable

ii. The SOL is irrelevant

iii. The SOL is a factor to be considered 
iv. California Rule: Laches is an “independent doctrine” 

iii. Burden on the Defendant (balance of hardships)

1. Consider…

a. What is the hardship on defendant?

b. What did defendant bargain for?
2. See Harrison 
iv. Mutuality

1. Historical Rule: P should only be able to get specific performance if D could have obtained it had P breached

2. Modern Rule: Mutuality unnecessary

v. Certainty

1. Can the duration be determined?

2. Can the price be determined?

vi. Undue Burden on Court/Excess Supervision

1. Generally, excess court supervision OK if public interest is at stake 

vii. Public interest 
1. E.g. Harrison v. Indiana Auto Shredders
viii. Status Quo (pg. 113)
1. Traditional Rule/ Majority Rule
a. If an injunction is prohibitory, it maintains the status quo
b. Mandatory injunctions change the status quo 
2. Modern Trend
a. An injunction changes the status quo if it changes the last uncontested status (before the dispute)
3. California Approach
a. A preliminary mandatory injunction is rarely granted
b. Last uncontested status
c. CA follows both traditional rule and last uncontested status (pg. 328)
e. Post-Order Notice Requirement

i. After the order is issued, the plaintiff must give proper notice of order and its terms
ii. A credible source must inform the defendant about the entirety of the order
f. Provisional Injunctive Relief Cases

i. Winter v. NRDC  (Common Law)
1. P sought an injunction preventing the Navy from conducting certain exercises because of harm to the environment
2. SCOTUS says no injunction because balance of the equities tips in Navy’s favor
3. Concerns with national security > environment 
4. 9th Circuit applied wrong test (“possibility” of irreparable harm) for irreparable harm and did not defer enough to the Navy’s expert testimony. In actuality, must be probability of irreparable harm.
ii. Roe v. Crawford (Common Law)
1. P seeks an injunction forcing the prison where she is incarcerated to transport her to a facility where she can get an abortion
2. Irreparable injury b/c this is denial of a woman’s right to choose
3. Balance of harm favors P
4. Probability of success on the merits because the regulation is not reasonably related to legitimate penalogical interests 
5. Public interest not implicated 
iii. Salazar v. Matajcek (California Law)
1. Injunctive relief is appropriate
2. D must restore P’s property to previous state (new trees, fix road, etc.)
iv. Schriber v. Nu Creation (California Law)
1. Shopping center owner seeks injunctive relief to stop solicitors from soliciting donations
2. Here, injunction is the appropriate remedy for a continuing trespass 
3. Solicitors cannot solicit on sidewalks because this is not a public forum 
v. Green v. Higgins (Common Law)
1. P seeks specific performance of a contract for the sale of real estate 
2. Court applies unclean hands because P engaged in bad conduct (real estate fraud) and that conduct was not collateral to the action (it involved the same property, although slightly different parties.) 
vi. Stone v. Williams (Stone I)
1.  Stone seeks an accounting because she might be entitled to money from her father’s singing career. Court applies laches because of delay + prejudice. 
2. Here, the first delay was excusable because P wanted to maintain a good relationship with her adopted parents 
3. However, second delay is inexcusable because she was assured it would not affect the relationship. 
4. Because there is no excuse for the delay, less prejudice is needed. 
5. Here, there is prejudice because some of the key people with knowledge of events have died. Also, Ds have entered into multiple contracts involving the songs
vii. Stone v. Williams (Stone II)
1. Court reverses; no laches. 
2. Delay is excusable because D caused the delay by preventing P from accessing the info. 
3. Prejudice would not have existed without D’s purposefully not telling P about her father and her rights under the law 
viii. Harrison v. Indiana Auto Shredders (Common Law)
1. P seeks injunction to prevent D from operating shredding plant  
2. Court balances the equities
a. P’s hardship: noise, pollution, etc. 
b. D’s hardship: money, benefit to the economy 
3. Here this is not a nuisance per se (not imminently dangerous to public health)
4. Court says it was improper for the lower court to shut down the shredding plant. D should have been given time to correct the problem. 
a. The harm to public health was not as serious as P made it out to be, D was in compliance with relevant regulations, this was proper under the zoning laws. 
g. Provisional Injunctive Relief HYPOs

i. P and D were manufacturers of dog food. Both were engaged in false and deceptive advertising about their own products and each other’s products. Each sued the other under the false advertising statutes seeking an injunction against the other. The court most likely will:
1. Grant both injunction requests
a. Why? Although there are unclean hands, granting the injunction is in the public interest.
ii. S made a deal to sell Blackacre to B for $500k. S then refused to deliver the deed for Blackacre. B brought an action for specific performance. S claims unclean hands because B has a real estate fraud conviction 10 years earlier. Should the court deny specific performance because of B’s unclean hands?
1. No, the misconduct must arise within the context of the specific transaction
2. Here, the misconduct is collateral. 
iii. Pg. 146 Injunction Hypos 
3. The Bond Requirement
a. Overview

i. General Rule: Bonds are mandatory for an injunction to issue
1. Exception: indigent and rich 
2. How to calculate bond? Consider the risk to the defendant if the injunction is wrongfully issued
ii. Federal Court Rule
1. There is a rebuttable presumption that the bond is a cap on defendant’s damages
iii. California Rule
1.  Bond is a cap on damages 
4. Contempt: Enforcement of Equitable Decrees
a. Overview

i. An injunction has the same force as a law. When a party refuses to comply with a court order, they can be held in contempt.
ii. Direct Contempt vs. Indirect Contempt 
1. Direct Contempt
a. Party to be bound was in the courtroom and heard the order issued 
b. No notice required
c. Judge can hold you in contempt so long as you directly violate the injunction
2. Indirect Contempt**
a. Party to be bound did not learn about the order in court
b. Notice is required
iii. Requirements:
1. Clear and unambiguous court order (Porter)
2. Clear and convincing proof of noncompliance
3. Party has not attempted to comply in a reasonably diligent manner (LSAT case)
b. Ability to Pay

i. General Rule: Most state constitutions provide that there shall be no imprisonment for failure to pay a civil debt
1. Exception: Contempt 
a. Exception to Exception: The party bound by the order demonstrates a true inability to pay 
c. Collateral Bar Rule

i. Majority Rule: A party who does not comply with a court order cannot assert the invalidity of the order as a defense, even if the invalidity is based on Constitutional grounds 
1. Valid Defenses:
a. Not specific
b. Lack of notice
c. Impossibility
d. No personal jurisdiction
e. Not bound
2. Invalid Defense:
a. Unconstitutional 
ii. California Rule: A party can argue constitutionality as a defense
1. E.g. In re Barry (defendants disobey a TRO prohibiting a strike by the Social Worker’s Union; the CA Supreme Court invalidated the TRO and vacated the contempt sanctions)
d. Who is Bound?

i. FRCP 65
1. An injunction is binding on…
a. The parties
b. Their officers, agents, servants, employees, and attorneys, and 

c. Those in active concert or participation with them

i. Concern: chilling effect vs. shell games 

ii. See Conrad (abortion protestors not in active concert with bound parties; mutuality of purpose is not enough; some common organization, multiple contacts, or joint meetings would be enough) 

2. Who get actual notice by personal service or otherwise

a. What counts? Must be told by a reliable source 
e. Contempt Cases

i. HK Porter v. Nat’l Friction (Common Law)
1. P was held in contempt for not complying with court’s order
2. The issue was whether the court’s injunction was specific enough. The court incorporated the settlement agreement into its decree.
3. Issues
a. No command language
b. Cannot simply incorporate agreement into order
c. Must be sufficiently specific 
ii. Playboy v. Chuckleberry Publishing (Common Law)
1. Court orders injunction prohibiting D from operating Playmen website in the USA
2. Court has no jdx to order Playmen to stop operating the website in Europe 
iii. People v. Conrad (Common Law)
1. Abortion protestors are held in contempt for protesting outside Planned Parenthood
2. Court reverses. The abortion protestors were not bound by the order
3. Mutuality of purpose is not enough to show “in concert” 
f. Contempt HYPOs

i. Order says civil rights protestors shall not engage in demonstrations, picketing, or parades in the City of Birmingham without a permit. Will violators be held in contempt?
1. In majority jurisdiction, yes.
2. In California, can argue unconstitutionality 
ii. Ps obtained an injunction enjoining the Brites from using their land for any purpose other than residential. The Brites complied and then conveyed the property to Ds (a church and its pastor). Ps wrote Ds informing them of the injunction. Ds nevertheless moved a structure on the land for use a church building. Ps sought to hold Ds in contempt. 
1. D not in contempt. They are not bound by the injunction because they are not an agent of the Brites and not in active concert with them.
2. What would be enough? A successor in interest (NLRB case)
iii. Hypos on Pg. 163
5. Specific Performance 
a. Overview

i. General Rule: Specific performance is an injunction ordering a party to perform as promised
1. Threshold Requirements:
a. Enforceable K
b. Conditions precedent to performance satisfied
c. Terms sufficiently definite for enforcement
2. If there is a sale of goods…
a. Specific performance is available when the goods are unique or in other proper circumstances (UCC)
3. Outside the sale of goods…

a. The irreparable injury rule applies

i. Real estate is presumed unique (but see exception for sellers of real property) 

ii. Goods are presumed fungible (exception for unique goods or shortage)

ii. Courts may be less inclined to grant specific performance when doing so would involve excessive supervision, ordering the impossible, difficulties framing the injunction, etc. 

1. Courts will generally overcome these concerns when a case involves contracts with very specific plans and details + cases involving civil rights 

iii. Courts will not award specific performance of personal service contracts 

1. However, they may provide negative injunctions (see below) 
b. Specific Performance for Real Property 
i. Buyers of Real Property

1. Generally, real property is presumed unique. Thus, buyers of real property will typically be able to get specific performance. 

ii. Sellers of Real Property

1. There is a split of authority as to whether sellers of real property can get specific performance.
a. Majority Rule: Seller does not get specific performance

b. Minority Rule: Seller gets specific performance
iii.  What About Leases?
1. No specific performance (see Van Wagner)
c. Specific Performance Cases

i. Navajo Academy v. Navajo Unified Methodist (Common Law)
1. Court grants equitable relief to school so that they can continue to operate the school on the property 
2. However, no widespread support for this case 
ii. Van Wagner Advertising (Common Law)
1. Damages sufficient, specific performance denied
2. Lease different from a sale
3. Although unique, the important thing is that the lease can be valued
iii. Laclede Gas Co. v. Amoco Oil (Common Law)
1. P sued D alleging breach of contract. P sought an injunction prohibiting the continuing breach by D. 
2. Court says the trail court should have granted the injunction
3. Mutuality is not required
4. The public interest in providing propane to retail customers is strong, while any supervision would be far from onerous. 
6. Negative Injunctions (Non-Compete Agreements)
a. Overview
i. General Rule: Personal services contracts are not enforceable through a positive injunction/specific performance. However, they may be enforced through a negative injunction not to compete if…
1. Unique
ii. Categories
1. Current Employee – Non-competes disfavored
2. Former Employee – Non-competes disfavored 
3. Seller of Business – Non-competes not disfavored; issue is reasonableness
iii. What if there is no contract?

1. An employee is generally free to take limited steps to prepare to compete with his employer but he cannot actually compete while still employed; and
2. He can never do so using his employer’s trade secrets or confidential information
b. Enforcing Negative Injunctions
i. Three Approaches:
1. Refuse to Enforce Rule
a. Court will not enforce negative covenant at all 
2. Blue Pencil Rule
a. Court will strike out problematic provisions if doing so can make the contract proper
3. Revise to Reasonableness Rule 
a. Court will revise provisions to make the contract proper
ii. California Approach
1. California follows the Refuse to Enforce Rule
2. Exceptions:
a. Unfair/illegal trades
b. Trade secrets
c. Sale of business (pg. 340; Cal Bus. & Prof. Code § 16601)
3. “Narrow Restraint”
a. The 9th Circuit recognizes a “narrow restraint” exception
b. California does NOT recognize this exception 
c. Negative Injunction Cases

i. Edwards v. Arthur Andersen (California Law)
1. No non-competes in California unless there is a statutory exception
2. No narrow restraint exception 
d. Negative Injunction HYPOs

i. Pg. 147 
ii. Barney, a brew master, signed a K with Barbara to take her on as an apprentice. The K required Barney to teach Barbara the art of making beer until she becomes a brew master. Barbara agrees to work for Barney for two yeas at $20k per year. She also agreed that she would not work for any other brewery within the state of TX for two years after the end of her employment with Barney. Barbara completed her apprenticeship and immediately quit her job with Barnet and took a job with a brewery ten miles from Barnet’s brewery. If Barney sued Barbara in a blue pencil jurisdiction, he will most likely:
1. Lose. The covenant is against public policy and cannot be salvaged. 
RESTITUTION AND UNJUST ENRICHMENT
1. Intro to Restitution and Unjust Enrichment
a. Restitution
i. Goal of Restitution: Identify defendant’s ill-gotten gain and give it to plaintiff 
ii. Typical scenario

1. Motorist is rendered unconscious and receives emergency medical assistance at a hospital

2. The motorist can be held liable to the hospital for the value of the services rendered even though there was no express contract (instead, there is a quasi-contract)
iii. The focus in restitution is on the defendant 
1. Although the plaintiff is relevant 
iv. Common Counts for Restitution (what to plead) 
1. Accounting, Equitable Lien, Equitable Replevin, Constructive Trust, Equitable Subrogation 
2. Assumpsit, Land Used & Occupied, Contract Implied in Law, Quasi K, Quantum Valebant, Quantum Meruit, etc. 
3. Failed contracts
4. Some torts (e.g. fraud)
v. Common Fact Patterns

1. Alternative claim to breach of contract (bad deal) or tort

2. Failed attempt to contract but one party conferred a benefit 

3. Unenforceable contract because of mistake, undue influence, duress, fraud, etc.

4. Over-performance of a contract

5. Double benefit

6. Good Samaritans

7. Acceptance of a benefit from other party knowing other party expected to reap the benefit of his efforts

8. Strange gifts 
b. Unjust Enrichment
i. General Rule: When there is unjust enrichment, can recover D’s ill-gotten gains in restitution

1. Exception: Officious Intermeddler 
a. Restitution is not recoverable if P forced a benefit on D 
i. E.g. Knaus (P cannot get restitution because D expressly stated that he would not pay for upgrades to dam) 
ii. Aunt Example (D adequately provides for his children but the children’s aunt decides they deserve to go to a fancy restaurant. After taking them, she sues the father for restitution. Relief would be denied because the aunt is an officious intermeddler/volunteer)
c. Restitution Cases
i. Kistler v. Stoddard (Common Law)
1. P planted crops on land. P had been leasing the land for a long time and believed the lease would be renewed (this belief was reasonable). However, the land is sold to D. P seeks restitution from D 

2. Can P get restitution? Yes

a. Unjust enrichment? Yes. Absent restitution, D would without justification reap the benefits of P’s labor and expense 

3. What is the measure of restitution?

a. The cost of the P’s labor (this is substitutionary restitution)  

ii. Kossian v. Am. Nat’l Ins. (Common Law) – pg. 167
iii. Knaus v. Dennler
1. P needs to fix a dam that benefits multiple properties. D explicitly says he doesn’t want to pay to fix the dam. P does it anyways and then sues D for restitution.

2. Court says no restitution because here P is an officious meddler. P cannot force a benefit on D. 

iv. In re ConAgra Foods (California Law)
1. There is no cause of action for unjust enrichment

2. Must plead a common count and pray for restitution 
d. Restitution HYPOs
i. Dr. P, while out for his morning walk, discovered D lying on the ground, collapsed, close to death, and delirious. Without thinking, Dr. P starts rendering medical services to D. Nevertheless, D dies. In an action by Dr. P against D’s estate for the value of the medical services, Dr. P will…?

1. Win, because doctors are presume to have an intent to charge and D could not consent

ii. P entered into a written contract to buy D’s land for $100,000, paying D $10,000 as a deposit against the purchase price. The property has a FMV of $90,000 at all relevant times. D refused to perform.

1. What result if P sues for damages? 0 

a. $90,000 (FMV) - $100,000 (K Price) = -10k

b. Plus $10,000 deposit 

2. What result if P sues for restitution? $10,000

a. This is the value of D’s unjust enrichment

iii. P entered into an oral K to buy D’s land for $100,000, paying D $10,000 as a deposit against the purchase price. The property has a FMV of $90,000 at all relevant times. D refused to perform.

1. What result if P sues for damages? 0 because statute of frauds

2. What result if P sues for restitution? $10,000

iv. D drives her car over P’s foot, severely injuring it.

1. What result if P sues for damages? Emotional distress, medical bills, etc. 

2. What result if P sues for restitution? 0

3. What additional facts would increase the likelihood that P could get restitution? D received some benefit (e.g. Tonya Harding) 

v. Tenant farmer orders fertilizer from Seller and then spreads it on the farmland T is renting from Landlord, leaving the ground more valuable. T disappears and never pays S. S sues L asserting that L has been unjustly enriched. Will S succeed?

1. No, S can sue T based on the contract but not L. 

2. L does receive a benefit here but it was not as the expense of S. 
2. Substitutionary Restitution at Law
a. Overview

i. General Rule: The general rule for the measure of substitutionary restitution at law is the plaintiff may recover the value of the defendant’s gain
ii. How to measure the value of D’s gain?
1. The measure of restitution may be the FMV of the benefit received by D
2. K price is evidence of the reasonable value of the benefit received by D 
3. Trespass Cases: D’s gain will be reasonable rental value of land 
4. Conversion Cases: D’s gain will be reasonable rental value of item
iii. Specialized Measures:

1. Failed attempts to K

2. Fraud

3. Breach of K

4. Restitution to breaching party

5. Tort claims
b. Failed Attempts to Contract

i. E.g. Campbell v. TVA (failed attempt to contract to put documents onto microfilm; court awards P the FMV of the microfilm that benefitted TVA) 

c. Fraud

i. D falsely represents to P that D’s car gets 30 miles to the gallon, a fact which would make D’s car worth $3,000. P and D enter into a contract for the car with a purchase price of $2,000. The car actually gets 15 miles to the gallon and is worth $2,250. If P sues D for fraud and seeks restitution as P’s only remedy, P will recover…

1. Restitution would be 0 

a. K price ($2000) - FMV ($2250) = 0 

2. Damages would be $750
a. Value as promised ($3000) - Value received ($2,250)
d. Breach of Contract
i. General Rule: P gets D’s ill-gotten gains 
ii. Lawyer Exception:

1. If Attorney is Fired... 

a. Recovery is limited to the contract price or the value of services, whichever is less (Chambliss)
i. Contract price is a cap
2. If Attorney Quits…

a. Attorney gets nothing

b. But exceptions for good cause (e.g. illness). In that case, lawyer could get reasonable value of services. 
3. California Rule 

a. Attorney gets reasonable value of services (Fracasse)
b. Attorney gets nothing until contingency occurs. Cause or no cause. 
e. Restitution to Breaching Party
i. Traditional Rule: Breaching party gets nothing 

ii. Modern Rule: Breaching party may recover restitution 

f. Tort Claims (personal & real property) 
i. Typical Torts
1. Fraud
2. Trespass (cave case)
3. Conversion (video tape case) 
ii. Several options for measuring restitution
1. FMV
2. Reasonable rental value
3. Labor savings
4. Profits
iii. How to decide?
1. Consider whether D was a conscious wrongdoer
a. Olwell (egg washer case; measure of damages for conversion of egg washing machine was reasonable rental value of the machine)
b. Schlosser (video tape case; D was unjustly enriched because she had the tapes in her possession; court awards one day’s rental fee for each tape)
c. Edwards (cave case; court awards P 1/3 of D’s profits from the cave tours) 
d. Raven Red Ash Coal Co. (easement for coal case; D unjustly enriched because D was able to overuse the easement; court affirms judgment of 1 cent/ton of coal 
2. Tree Thief Example. Johnson stole 3 mahogany trees from Mail’s property. The trees were worth $15,000. Johnson used the lumber as studs in a new house. Johnson could have used much cheaper lumber for the studs. This other wood could have been purchased for $4,000. Nevertheless, Mail would be entitled to recover $15,000. Given Johnson’s status as a thief, the higher measure of recovery is preferable. 
a. Even if Johnson took the trees by accident, he would still have to pay $15,000 because he was mistaken and Mail was entirely blameless.
3. [More examples on pg. 146 of outline]
g. Substitutionary Restitution at Law Cases
i. Campbell v. TVA (Common Law)
1. P tries to contract with someone to put magazines onto microfilm. Turns out that person had no authority to enter into contracts with third parties so no contract. P sues for restitution. 
2. P wants the value of his services. D argues that restitution is not appropriate because they returned the microfilm. 
3. Court says its OK to instruct jury that the measure of restitution is the FMV of the microfilm that benefitted TVA. 
ii. Chambliss v. Luther (Common Law)
1. Attorney is fired and seeks restitution for his services 
2. Attorney’s recovery is limited to K price or the value of services rendered, whichever is less
3. Attorney gets nothing until contingency occurs. Cause or no cause. 
4. Here, contingency has not occurred so case is premature 
iii. Fracasse v. Brent (California Law)
1. Attorney sues for restitution after being fired. 
2. Attorney gets reasonable value of services, not necessarily K price 
iv. US v. Algernon Blair (Common Law)
1. Subcontractor justifiably ceases work under a K because primary contractor breaches
2. Subcontractor sues for restitution for the value of labor and equipment already provided pursuant to the contract?
3. Court says the subcontractor is entitled to restitution
4. The measure of recovery is the reasonable value of the performance. The K price may be evidence of the reasonable value of the services. However, this is not a cap. 
h. Substitutionary Restitution at Law HYPOs
i. D convert’s P’s Picasso painting. Measure of P’s recovery if P sues for substitutionary restitution at law? 
1. The value of the painting. 
ii. P enters into a K to buy D’s house and land for $50,000 more than the house and land are worth. P pays a down payment of $20,000. D breaches. Measure of P’s recovery if P sues for substitutionary restitution at law? 
1. This is a losing contract. There is a negative benefit of the bargain. 
2. Damages: $-30,000
a. FMV – K Price= -50k
b. + 20k down payment
3. Restitution: $20,000
iii. D falsely represents to P that D’s car gets 30 miles to the gallon, a fact which would make D’s car worth $3,000. P and D enter into a K for the car with a price of $2,000. The car actually gets 15 miles to the gallon and is worth $2,250. If P sues D for fraud and seeks restitution, P will recover…? 
1. Restitution = 0
a. D gets $2,000
b. P gets a car with $2,250 
c. D’s ill-gotten gains are $2,000 (K price) - $2,250 (FMV) = -250
d. Here, P will get nothing 
2. Damages?
a. Benefit of the Bargain Approach
i. Value as promised - Value received = $750 
b. Out of Pocket Approach
i. K Price - Value Received = -$250
iv. Contractor and owner enter into a K where Contractor agreed to build Owner a swimming pool, hot tub, and deck for $25,000. Contractor started by building the deck and did so flawlessly. The deck is worth $7,000. Contractor then repudiated the K and refused to do anything else. Owner paid Contractor nothing. Owner will have to spend an extra $2,000 to have another contractor complete the work.

1. The contractor may seek restitution from the owner under the modern approach 

2. Under the traditional rule, contractor could not recover (because contractor is the breaching party)
3. The measure of recovery would be $5,000

a.  (Value received by D) - (Harm caused by P)
b. $7,000 - $2,000 
v. D steals P’s trade secret and uses it to make huge profits for herself. Measure of P’s recovery if P sues for substitutionary restitution at law?
1. Profits gained
vi. What result in previous hypo if D used the trade secret to enhance a product D had been legitimately manufacturing (at a profit) if the use of P’s trade secret increased D’s profits?
1. Increased profits
vii. P distilled and distributed Black and White scotch, a registered and well-established trademark. D began distributing cheap beer under the Black and White label. Court found P’s trademark was infringed, there was no competition between the two products, but consumers might think the beer and scotch were produced by the same company and that, therefore, D infringed F’s trademark. Measure of restitution?
1. Profits on beer sold with the trademark on it (?)
viii. D converts P’s coin collection. Measure of recovery if…
1. The value of the coin collection was $10,000 but D sold the collection to a fence for $5,000?
a. $10,000
2. The value of the coin collection was $10,000 but D had sold the collection to a collector for $15,000?
a. $15,000
ix. P had a restrictive covenant that guaranteed P’s neighborhood a certain view. D purchased a parcel in the neighborhood subject to the covenant. In violation of the covenant, D built a Big Box Store, blocking P’s view. D’s development substantially increased the value of P’s property. 
1. Measure of damages?
a. Damages negative because the development increased the value of P’s property
b. Credit for benefit would apply here 
2. Likelihood of injunction?
a. High, if sought before construction started
b. Low, if sought after construction completed
3. Measure of restitution?
a. Value of the right to the restrictive covenant 
3. Substitutionary Restitution in Equity
a. Requirements
i. Inadequacy
1. Must show inadequate remedy at law
ii. Unjust Enrichment 
1. Must show D was unjustly enriched
iii. Tracing
1. Must be able to trace P’s property into some asset or property 
2. See Simonds (Court traced husband’s original life insurance policy to new policy obtained after separation agreement. However, the policy was cancelled–not substituted. Thus, tracing should not have been allowed.) 
b. Forms of Substitutionary Restitution
	
	Showing Required
	What does P get?

	Accounting
	Need for accounting

D used P’s property

(e.g. cave, music royalty, trade secret)
	All of D’s profits or the portion attributable to P’s property

	Constructive Trust
	D acquires an asset with P’s money
	Ownership of the asset, including appreciation. No deficiency judgment.

	Equitable Lien
	D uses P’s property to improve a property or asset

OR

Available as an alternative to a constructive trust
	P gets a lien and can force a sale of the asset. Can get a deficiency judgment.

	Subrogation
	D uses P’s money to discharge an obligation
	P gets creditor’s rights
Valuable when debt is secured (e.g. by real property)


c. Tracing Rules
i. Basic Tracing Rules 

1. A plaintiff may follow (trace) her property into any other form or species into which it has been transmuted. 

2. A plaintiff can trace her money into a bank account into which the money is deposited even if the plaintiff’s money is deposited into an account that already contains the Plaintiff’s money.

ii. BFP Rule

1. A bona fide purchaser takes free and clear of the plaintiff’s claim for a constructive trust or equitable lien, but a mere donee or a purchaser with notice takes subject to the plaintiff’s rights.

iii. Tracing Required for Each Remedy 

1. ???

iv. Pro Rata Rule 

1. Where a defendant acquires an asset partially with her own money and partially with money traceable to the plaintiff, the plaintiff shares in the asset pro rata (proportionately to the extent of his involuntary “investment”).

v. Commingling P’s and D’s Money

1. When the defendant withdraws some but not all of the money from an account in which the defendant has commingled monies belonging to both the defendant and the plaintiff, there is a 4-way split of authority as to how to determine whose money was withdrawn.
2. Approaches:
a. Clayton’s Case: First in, first out. If Defendant’s money was first in, it is presumed to be withdrawn first and vice versa.

b. Jessel’s Bag Rule: Defendant’s money is always presumed to have been withdrawn first.

c. In Re Oatway and 3rd Restatement: Plaintiff may choose the order of withdrawals.

d. Current Restatement Rules:

i. Rule re tracing: P always can trace into the account and into any asset acquired with account funds.

ii. If D was not a conscious wrongdoer: P is limited to an equitable lien but can apply her equitable lien against both the account and anything acquired. P does not get any appreciation. 
iii. If D was a conscious wrongdoer: P gets a choice

1. P can, at a minimum, get an equitable lien against the account and anything acquired; OR

2. P can get a pro rata share of both the account and anything acquired in the proportion of what she had in the account. This way, P gets some appreciation. 

vi. Replenishments

1. Replenishments of money to an account after some portion of the P’s money has been withdrawn and dissipated.

a. If P can prove that D actually intended to restore P’s money, P’s money will be treated as restored to the extent of D’s replenishment.

b. If P cannot prove D actually intended to restore P’s money, there is a split of authority:

i. Majority Rule (AKA the lowest intermediate balance rule): Presumption that any replenishment of the account is NOT a restoration of the P’s money. 

1. The rule is called the “lowest intermediate balance rule” because it contemplates multiple depletions that continually reduce P’s traceable interest in the account and that restorations do not increase P’s interest in the account—in other words, P’s is limited to the lowest number in the account that is allocable to P.

ii. Minority Rule: Presumption that any replenishment of the account is a restoration of the P’s money.

vii. Commingling of Two Plaintiffs’ Money 

1. When the defendant withdraws some but not all of the money from an account in which the defendant has commingled monies belonging to two or more plaintiffs, there is a two-way split of authority as to how to determine whose money was withdrawn.

a. Majority Rule: Each victim bears depletions pro rata (proportionately to her fraction of the account at the time of the withdrawal). 
b. Minority Rule: First in, first out.
d. Tracing Cases
i. Simonds v. Simonds (Common Law)
1. P and her husband enter into separation agreement that entitles her to portion of life insurance proceeds

2. Husband remarries, ends policy, starts new one with new wife as beneficiary

3. Court traces P’s interest to the new insurance policy and gives P a constructive trust over the policy.

4. Requirements

a. Inadequacy? Estate is insolvent, superior remedy

b. Unjust enrichment? Wife was promised the money and gave consideration

c. Tracing? Original policy can be traced to new policy 

ii. Mattson v. Comm. Credit (Common Law)
1. Conversion of P’s lumber by D1 

2. P seeks only damages and conversion from D1

3. D2 then loans money to D1 with the converted lumber as collateral. D2 knew about the litigation between P and D1

4. D1 goes bankrupt

5. P sues D2 for a constructive trust 

6. Requirements

a. Inadequacy? Superior remedy, insolvency

b. Unjust enrichment? Conversion of lumber

c. Tracing? Depends on if D is bona fide purchaser and evidence of tracing  
e. Tracing Hypos – pg. 210
i. D embezzles $200,00 from P and uses it to buy land with a house on it. 

1. Can P get a constructive trust against the land and the house? Yes

a. Inadequate remedy? Yes

b. Unjust enrichment? Yes (embezzled)

c. D used P’s money to acquire an asset? Yes

2. If so, what rights does P have? P gets equitable ownership of the land + house

3. Would it matter if the land had increased in value to $250,000? No, P gets any appreciation

ii. D embezzles $200,000 from P and uses it to buy an expensive car. D then trades the car for a house. D then sells the house for $200,000. Can P get a constructive trust against the land? Against the proceeds of the sale? If so, what rights does P have?

1. It appears the house was sold to a bona fide purchaser, so P cannot get a constructive trust against the land

2. P might be able to get a constructive trust against the proceeds if we can trace the money to an escrow account 
iii. D embezzles P’s $500,000 in cash and uses the money to pay off a loan owed by D to Goodly Bank and secured by real property owned by D. Result?

1. P can get subrogation (creditor’s rights)

iv. D has a savings account that contains $200,000 of D’s money in it. D embezzles $500,000 of P’s money and adds the money to the bank account. D then withdraws the entire $700,000 and uses the entire amount to purchase a home and land. Two months later the home and land are worth $1,400,000. Result?

1. P may obtain a constructive trust for the home and land

2. P will get a pro rata share

a. $500,000 plus appreciation

b. Total is 1 million 

i. 500,000/700,000 = x/1,400,000, x = 1 million

ii. OR 500k/700x x 1.4 million = 1 million 
v. D has a savings account that contains $200,000 of D’s own money in it. D embezzles $500,000 of P’s money and adds the $500,000 to the bank account. D then withdraws $200,000 from the account and uses it to buy a house and land that immediately appreciates to $700,000 because gold is discovered on the land. Result?

1. Clayton’s Rule

a. D gets the property (first in, first out)

b. P can get an equitable lien on the account for $500,000

2. Jessel’s Bag

a. D gets the property (D’s money is always out first) 

b. P can get an equitable lien on the account for $500,000

3. Oatway

a. P can trace $200,000 of her money to the property and can get a constructive trust on the property (P decides whose money is out first), which is worth $700,000

b. P can also get an equitable lien on the account for $300,000

vi. D embezzles $500,000 of P’s money and uses the money to open a bank account. D then adds $500,000 of D’s own money to the account. D then withdraws $500,000 from the account and uses it to buy a house and land that immediately appreciates in value to $1,000,000. Result?

1. Clayton’s Rule

a. P gets a constructive trust on the land, worth $1 million
2. Jessel’s Bag
a. P gets an equitable lien on the account for $500,000
3. Oatway
a. P gets a constructive trust on the land, worth $1 million
4. Current Restatement
a. D is a conscious wrongdoer. P can get an equitable lien against the account and anything acquired OR P can get a pro rata share of both the account and anything acquired in the proportion of what she had in the account. This way, P gets some appreciation. 

b. Pro Rata Share 

i. 250k/500k x 1 million = 500k 

1. The account is 50/50 P’s money and D’s money

2. $500,000 withdrawn to buy house = 250k from P and 250k from D

ii. Plus 250k from the account 

vii. D embezzles $500,000 of P’s money and uses the $500,00 to open a bank account. D withdraws $200,000 and spends it on a wild night of fun. The next day, D receives $200,000 in inheritance and deposits the full amount into his bank account

1. What if we can prove D intended to restore the money?

a. P’s money is restored to $500,000

b. P can get an equitable lien or a constructive trust

2. What result in a minority jurisdiction if we cannot prove D intended to restore the money?

a. P’s money is restored (presumption of replenishment)

3. What result in a majority jurisdiction if we cannot prove D intended to restore the money?

a. P’s money Is not restored (presumption of no replenishment)

b. P can get an equitable lien of $300,000 against the account + a deficiency judgment for $200,000
viii. D embezzles $500,000 of P1’s money and uses the $500,00 to open a bank account. D then embezzles $500,000 of P2’s money and adds it to the account. D withdraws $200,000 and spends it on a vacation around the world. 

1. Majority Rule:

a. $100,000 of P1’s money and $100,000 of P2’s money was spent on the vacation 

b. Both Ps get $400,000 equitable lien on the account + deficiency judgment for $100,000
2. Minority Rule: 

a. P1’s money was spent on the vacation

b. P1 gets an equitable lien on the account for $300,000 + deficiency judgment

c. P2 gets $500,000 equitable lien or constructive trust on the account 
ix. D embezzles $500,000 of P1’s money and uses the $500,000 to open a bank account. D then embezzles $500,000 of P2’s money and adds it to the account. D withdraws $200,000 and spends it on a house and land now worth $400,000.

1. Majority Rule: 

a. $100,000 of P1’s money and $100,000 of P2’s money was spent on the house.

b. Both P1 and P2 get half of constructive trust on the land, worth $200,000 each + equitable lien on the account for $400,000.  

c. P1 and P2 get $600,000

2. Minority Rule: 

a. P1 traces $200,000 to the house and gets a constructive trust on the house worth $400,000. P1 also gets an equitable lien on the account for $300,000.

b. P2 gets equitable lien on the account for $500,000.

c. P1 gets $700,000, P2 gets $500,000

x. D embezzles $500,000 of P1’s money and uses the $500,00 to open a bank account on Day 1. On Day 2, D withdraws $100,000 and spends it on a trip. On Day 3, D embezzles $600,000 of P2’s money and adds it to the account. D withdraws $100,000 and spends it on a house and land now worth $200,000.

1. Majority Rule:

a. Pro rata is

i. $400,000 of P1’s money + $600,000 of P2’s money in account

ii. Then $100 spent on house.
iii. For house…
1. We assume D spent $40,000 of P1’s money and $60,000 of P2’s money.
2. So P1 gets 40% and P2 gets 60% of the house + appreciation
a. 40% of 200,000 = 80,000

b. 60% of 200,000 = 120,000

iv. For account…

1. P1 now has $360,000 in account ($400,000 - $40,000 spent on the house)

2. P2 now has $540,000 in account ($600,000 - $60,000 spent on the house)
v. Total:

1. P1 gets $440,000 + deficiency judgment 

a. 80,000 + 360,000 = 440,000

2. P2 gets $$660,000 

a. 120,000 + 540,000 = 660,000
2. Minority Rule:

a. P1’s money is depleted by the $100,00. At this point P1 can trace to $400,000 remaining in account. D spent $100,000 of P1’s money on the house. 
i. So, P1 gets a constructive trust on the house, worth $200,000 + equitable lien on the account for $300,000 + deficiency judgment of $100,000
b. P2 can trace to account and gets $600,000 equitable lien on account. 
4. Specific Restitution
a. Overview

i. Issue Spotting
1. Race horses
2. Picasso paintings
3. Coins
4. Silver
5. Cars
ii. Characteristics
1. Unique property
2. Difficult to value property
3. Special value to plaintiff
a. Collectables 
b. Sentimental value
iii. Analysis
1. What does P get? 
a. The thing
2. What does P have to show?
a. Conversion
b. Contract that provides for replevin
c. Material breach of K
3. What can D show to prevent it?
a. “I don’t have it”
b. Accession 
b. Specific Restitution of Chattels
i. Replevin At Law 
1. Recovery of Possession

a. Generally, P can recover the possession from D

b. Exceptions: Accession + Chattel destroyed
i. Accession

1. Bona fide purchaser

2. BFP adds to the chattel in a way that significantly increases the value 

ii. Chattel is destroyed
1. D cannot be ordered to do the impossible (i.e. return a chattel that they no longer have) 

c. No replevin = good title 
2. Additional Recovery
a. Wrongful detention damages measured by reasonable rental value 
b. E.g. Flickinger (Landlord wrongfully detained P’s clothing and other items from her apartment; court awards P reasonable rental value of the items) 
ii. Replevin In Equity (Equitable Replevin)

1. Historically, contempt was available to enforce equitable replevin but not for replevin at law. Today, contempt is available for both. 

2. Requirements: 
a. Inadequacy 

i. E.g. Massiah (Equitable replevin denied because tools and equipment were not unique)

b. Unjust enrichment

c. Specific Restitution of Real Property (Rare)
i. Kruvant
1. Where a person uses another’s land to make a profit, P can recover reasonable rental value
ii. Fenton
1. Golf course was unjustly enriched because it enjoyed the benefit of essentially using a portion of P’s property without paying for it. The golf course must pay P for its use.  
d. Specific Restitution HYPOs

i. P’s car was stolen by A who sold it to B who sold it to C who sold it to D who sold it to E, who had no idea the car was a stolen car. P sued E, seeking replevin of the car. May P obtain replevin of the car from E?
1. Yes, BFP did not add value
ii. D steals P’s corn and makes it into whisky. May P obtain replevin of the whisky?
1. Yes, D is not a BFP so no accession
iii. D steals P’s gold coin collection. D then sells the coins to T who is unaware they are stolen. The price of gold increases. May P obtain replevin?
1. Yes, BFP did not add the value (market forces don’t count)
iv. P owed a car that was stolen by unknown thieves. The car was stripped and sold as a hull to Howard’s Used Cars. H sold it to James, who sold it to Doug, who sold it to Sartin, who had no idea the hull was part of a stolen vehicle, for $200. Sartin used the hull to build a new car and sold the rebuilt car to R for $5,000. May P obtain replevin of the car from R?
1. No, Sartin was a BFP and added value so accession applies
v. Joan innocently converts P’s silver from P’s silver mine and sells the silver to Alice. Alice, an unprofessional artisan, uses the silver to make candlesticks.
1. Replevin?  
a. Yes, can argue this did not increase the value.

2. What if Alice is a professional artisan?

a. No replevin because Alice is a BFP and increased the value. 

vi. P owns an undeveloped tract of land. D trespasses on the land by building a small house and living in the house. 

1. May P obtain an injunction to make D leave P’s land?

a. Maybe

2. If P sues for restitution, what may P recover?

a. What is D’s ill-gotten gain? Free rent 

b. P will get the reasonable rental value of the land 

3. Damages?

a. No DIV or harm to property so likely nothing
ATTORNEYS’ FEES
1. Overview
a. Attorney’s Fees

i. American Rule: No attorney’s fees unless provided for by… (CA)
1. Contract

2. Statute

3. Common Law

ii. English Rule: Default is that prevailing party gets attorney’s fees

b. Costs

i. General Rule: Costs awarded to prevailing party (CA)

c. Attorneys’ Fees HYPOs

i. P prevailed in a civil action against D for breach of K. The K does not provide for attorneys fees or costs for the prevailing party. P incurred $200 in depo costs that have not yet been paid. P incurred $300 in reasonable investigation costs and $400 in court filing fees which have been paid. P has no other costs. In CA, what amount of costs is P likely to recover?

1. $600

a. Why? Costs are recoverable in CA. Depo costs are coverable and court-filing fees are recoverable. However, investigation costs are not. 
2. Calculating Attorney’s Fees
a. General Approach
i. Goal = No Double Counting 
ii. Lodestar Method: reasonable hourly rate x hours worked x multiplier 
1. The hourly rate should be reasonable based on comparable legal services in the community
2. Court has discretion in fixing the rate (Raiders)
3. NOTE: No multipliers in federal court, but maybe a performance enhancement
iii. The Lodestar may be adjusted based on factors such as…
1. Novelty and difficulty of questions involved
2. Skill displayed in presenting them
3. The extent tot which the nature of the litigation precluded other employment
4. The contingent nature of the fee award 
5. The need to act quickly throughout the litigation
6. The deferral of payment of counsel’s fees
7. Critical importance of the litigation and result obtained 
8. The degree to which the relevant market rate already compensates them
b. California Rules
i. CCP § 1021: (same as common law)
1. No attorney’s fees unless provided for by…

a. Contract

b. Statute

c. Common Law
ii. CCP § 1717: 

1. Attorneys’ fees provisions are RECIPROCAL 

a. If a contract provides for attorney’s fees, then the prevailing party will get attorney’s fees even if the contract only provided for the other party to get attorney’s fees 

2.  Reasonable attorneys fees shall be fixed by the court 

a. Actual amount provided in K may not be awarded

3. Attorney’s fees NOT WAIVABLE
4. No attorney’s fees when an action has been dismissed voluntarily or by settlement  

iii. CCP § 1033.5:

1. Costs awarded to prevailing party 
a. Recoverable Costs

i. Filing, motion, jury fees

ii. Juror food and lodging 

iii. Taking, video recording, and transcribing necessary depositions; travel expenses to attend depositions

iv. Service of process

v. Expenses of attachment 

vi. Premiums on necessary surety bonds

vii. Ordinary witness fees pursuant to Section 68093 (very narrow)

viii. Fees of expert witnesses ordered by the court
ix. Transcripts of court proceedings ordered by the court
x. Attorney’s fees (if authorized)

xi. Court reporter fees as established by statute

xii. Models and blowups if reasonably helpful

xiii. Any other item required to be awarded by statute

b. Non-Recoverable Costs 

i. Fees of experts not ordered by the court
ii. Investigation expenses

iii. Postage, telephone, photocopying charges (except for exhibits)

iv. Costs in investigation of jurors or in prep for voir dire

v. Transcripts of court proceedings not ordered by the court
2. OTHER RULES
a. Costs are allowable if incurred, whether or not paid 

b. Allowable costs should be reasonable necessary to the conduct of the litigation rather than merely convenient or beneficial to its preparation

c. Allowable costs should be reasonable in amount

d. Items not mentioned may be allowed or denied in the court’s discretion 
PUNITIVE DAMAGES
1. Overview
a. Goals of Punitive Damages

i. Punish the defendant
ii. Deterrence

iii. Avoid arbitrary awards (b/c this violates Due Process)
b. Gore Factors for Determining Constitutionality of Punitives
i. Degree of Reprehensibility

1. Part of Due Process 
2. Factors:

a. Whether harm was physical or economic

b. Whether the conduct evinced an indifference to or a reckless disregard of the health and safety of others

c. Whether the target was financially vulnerable

d. Whether the conduct was isolated or repetitive
3. Here, jury can consider harm to non-plaintiffs (Philip Morris)
a. So, jury can consider harm to non-plaintiffs in determining whether to award punitive damages at all 

b. But, the jury cannot consider harm to non-plaintiffs in its assessment of the amount of punitives
ii. Ratio to Actual Harm

1. Part of Due Process
2. Attorney’s fees included in ratio (Nickerson)
3. Single-digit ratios preferred

a. 2:1 ok

b. 9:1 probably not ok

c. 10:1 probably not ok 

(This ratio was acceptable in Simon)
d. 100:1 definitely not ok 
(This was the ratio in Philip Morris)
4. Ratios can be higher if… 

a. D is wealthy 

b. D’s conduct is particularly reprehensible

c. Low compensatory damages 
iii. Comparable Civil Penalties

1. Part of Due Process

iv. D’s Financial Condition

1. D’s financial condition cannot be used to determine whether to award punitives
a. This is a Due Process violation

2. However, D’s financial condition can be used to determine the amount of punitives
a. Purpose is to determine whether the punishment will be an effective deterrent 

b. Want punitives to be more than the cost of doing business but not so high that the punitives cause financial destruction
c. For this reason, evidence of financial condition generally won’t be admissible until after liability is established 
2. California Approach to Punitive Damages
a. California Rules
i. Taxing Punitives
1. CA does NOT have a split-recovery statute for punitive damages 
a. So punitives damages themselves are not taxed 
2. However, CA will tax punitive damages as gross income 
ii. CCP § 3294: 

1. Standard for punitives is “clear and convincing” 
2. Requires that defendant acted with “oppression, fraud, or malice” 

iii. CCP § 3295:

1. NO FINANCES UNTIL PRIMA FACIE CASE OF LIABILITY; EXCEPTION IF P SHOWS SUBSTANTIAL PROBABILITY OF SUCCESS
a. With good cause, the court may grant D a protective order that requires P to produce evidence of a prima facie case of liability for punitive damages prior to the introduction of evidence of D’s profits or D’s financial condition

i. Exception: P can get discovery of D’s financial condition if P shows substantial probability of success
2. NO EVIDENCE OF D’S FINANCES UNTIL AFTER VERDICT 
a. Court cannot admit evidence of D’s financial condition until after the trier of fact returns a verdict for plaintiff

i. Must separate liability + punitive damages phases (bifurcation)
3. DON’T ASK FOR SPECIFIC AMOUNT

a. No claim for punitive damages shall state an amount 
b. Punitive Damages Cases
i. Simon v. San Paolo (California Law)
1. D’s leasing agent lies to P. P argues that the $400k he would have made by purchasing the building is a form of potential harm 

2. Can’t consider potential harm here 
a. Why? This is just profit that the P might have gained by purchasing the building

b. This is not potential harm
3. When can you use potential harm in a fraud case?

a. In TXO, the court approved $10 mil punitive damages award on compensatory damages of only $19,000

b. Why? Potential harm

c. The court relied heavily on the economic injuries the defendant’s scheme to cheat the plaintiff of oil and gas royalties could have caused had it succeeded, injures estimated in the millions of dollars
c. Punitive Damages HYPOs
i. P sued D for intentional torts for selling products that cause cancer. The jury properly returned a verdict for P for $100,000 compensatory damages. The punitive damages phase is about to begin. In CA, which of the following may the jury consider in deciding whether to award punitive damages?

A. The nature of D’s conduct and P’s injuries 

B. The nature of D’s conduct, whether D actually harmed others, and P’s injuries

C. D’s financial condition, the nature of D’s conduct, and P’s injuries

D. The nature of D’s conduct, D’s financial condition, P’s injuries, and whether D actually harmed others 

1. Answer? B.
a. Why? Can’t consider D’s financial condition so C. and D. are out. Can consider reprehensibility in determining whether to award punitives. Under reprehensibility, you can consider harm to others. 
ii. P sued D for intentional torts for selling products that cause cancer. The jury properly returned a verdict for P for $100,000 compensatory damages. The punitive damages phase is about to begin. In CA, which of the following may the jury consider in deciding the amount of punitive damages?

A. The nature of D’s conduct and P’s injuries 

B. The nature of D’s conduct, whether D actually harmed others, and P’s injuries

C. D’s financial condition, the nature of D’s conduct, and P’s injuries

D. The nature of D’s conduct, D’s financial condition, P’s injuries, and whether D actually harmed others 

1. Answer? C.

a. Why? Can’t consider harm to others when determining an amount so B. and D. are out. Can consider D’s financial condition here.     
PAGE  
1

