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I. Paying for Harm: Compensatory Damages

A. The Rightful Position Standard: The aim of damages is to put the plaintiff in the position he or she would have been in but for the wrong.

1. Hatalay: The trial court awarded three types of damages: (1) it fixed the value of each horse or burro at $395; (2) it awarded mental suffering at $2,500 per plaintiff by dividing an aggregate number between the number of plaintiffs; and (3) it gave damages for half the value of the diminution of value in various herds between the date taken and the date of the last hearing.  The circuit court ruled: as to (1), the trial court failed to use market value for horses and burros; as to (2), groups don’t suffer mental losses, so there should have been individualized determinations; and as to (3), the trial court failed to prove livestock losses with sufficient certainty.
a. Summary: Putting the plaintiff in the rightful position requires:

i. An individualized determination, and

ii. That damages are not speculative.

2. In almost every case, plaintiffs have the burden of proving damages with reasonable certainty; if the plaintiff cannot, he/she gets nothing. 

B. Measuring Damages: The First Cut

1. Market Value as the Usual Measure of the Rightful Position

a. Generally: In putting the plaintiff in the rightful position, (1) we use market value where possible; (2) we need sufficient precision, and (3) an individualized determination.  We measure market value usually with the market price at the time plaintiff suffered the loss, but sometimes we use repair and replacement when that’s cheapest.

b. Two Primary Questions

i. What is the proper measure of market value?

· This is primarily an evidentiary question: What numbers should be plugged into the formula?
· Usual Market Values

· Market value of lost or destroyed item

· Difference between the value of an item before and after it was damaged (torts)
· Difference between what was promised and what was received (contracts)

· The “Lesser of Two” Rule: Between the diminution in the property’s market value and its replacement cost, choose the method that is cheapest for the defendant. 

· In re September 11th Litigation: WTCP held a 99-year lease on four WTC towers.  Under the lease, WTCP had to rebuild and continue paying rent in the meantime.  This case involved a Question 1 issue (proper measure of market value) with two possible approaches: Cost to rebuild the towers (>$2.8 billion) or FMV of the lease (presumably approx $2.8 billion cost of lease).  The court chooses the latter under the lesser of two rule.
· The Lesser of Two Rule Helps Defendants

· However, where the market is functioning properly, the market and replacement value will converge.  For example, If a completed house is listed for $100k and a house without a roof is listed for $30k (and adding a roof costs only $5k), then eventually everyone will realize that the better deal is to take the cheap house and add a roof. Thus, eventually the incomplete house will be listed for $95k to equalize the market. 

ii. Is market value the proper measure of damages?

· This is primarily a conceptual (and sometimes evidentiary) question

· Example of when not to use market value is when the market isn’t functioning properly 

· Trinity Church v. John Hancock Mutual Life Ins. Co.: John Hancock building being built, which required excavation.  Excavation damaged the foundation of the church, which cracked into a few pieces.  But for the damage, the church would have had to be renovated in 300 years; now it’s closer to 150 years.  Market value cannot be used in determining what the church can get because there is no active market for churches.
· What do you do when the market isn’t functioning well?

· King Fisher Anomaly: Market value of a barge is $30,000, but the replacement cost is $230k.  Court awarded the higher replacement cost because there was uncontroverted testimony that the first barge was ideally suited as a dry dock platform, that there were only six similar barges in the world, and that none of those barges were for sale.

· The Lemon Effect—Consumer Goods and the Lack of a Well-Functioning Market: Buyers assume the worst about used goods, so they pay low prices, so sellers won’t sell used goods of high quality, so the used goods on the market tend to be of low quality, so buyers are justified in assuming the worse, and so on in a downward spiral until lemons are a large part of the inventory on the used market.

· Why this matters: Assume your used car, which you know is reliable, is totaled.  Since your car is reliable, it’s worth more to you.  But when you go shop in the used car market, you don’t know how reliable used cars are.  Because it’s hard to judge quality of these used cars, the value is less and plaintiff will recover less. 

c. Crops and Stocks: Special Rules for Products Whose Values Fluctuate Drastically Over Time

i. Crops
· Dactur Note Case: Plaintiff planted seeds, and negligent crop sprayer destroyed half of plaintiff’s soybeans. P sold the surviving half in the spring, as always done, at $10.38/bushel, but he recovered only $7/bushel, at the price at harvest time.  Court thought that if he wanted to speculate in beans, he should have bought more when his crop failed.  Court said it doesn’t matter that he can show he did the same thing every year; he still cannot put the risk of market speculation on the defendant.

ii. Stocks
· Imagine stockbroker negligently fails to purchase Apple stock for you on day when it is $100 per share.  Suppose it goes up 6 months later to $150 per share, and one year later (at trial) it is at $120 per share.  You discover the failed purchase and sue.  How much do you recover?

· Rule: Most courts say you get the price at the time you reasonably should have discovered the negligence.

2. Reliance and Expectancy as Measures of the Rightful Position

a. Reliance Damages

i. Generally: Reliance damages measure everything the plaintiff gave up in reliance on a contract.  This is a typical tort measure of damages and does not take into account any benefit of the bargain (there’s usually no promise involved).  The idea is that this measure of damages puts the plaintiff back in the position she would have been in had the incident not occurred. 

ii. Formula: B – A = Reliance Damages

· A is always negative.  The absolute value of A represents what the good outcome was to the plaintiff (i.e., the cost of the surgery in the Sullivan case).

· B is the status quo ante (always 0)

iii. Policy Rule: Reliance damages are generally capped at the amount of the expectancy damages (e.g., in cases where the value has gone down). 

iv. When can you get reliance damages in contract? 

· Sometimes courts will limit damages to reliance damages in contract cases for public policy reasons (in Sullivan, the court reasoned that reliance is the better measure based on the policy of encouraging doctors to say positive things)

· Sometimes courts will limit damages to reliance damages in contract cases when, for lack of consideration, there is no contract, but there are losses in reliance (Ricketts v. Scothorn)

b. Expectancy Damages

i. Generally: Expectancy damages measure the value of the plaintiff’s entitlement under the contract.  This is the typical contract measure of damages and does take into account the benefit of the bargain (there is usually a promise involved) (figure C is P’s benefit).

ii. Formula: C – A = Expectancy Damages

iii. Examples
· Sullivan Nose Hypo

· Assume the surgery cost $10k.  This is A.  She values the better nose at $60k; C is $50k because she spent $10k to obtain that value.  C ($50k) – A ($10k) = $60k expectancy damages.

· Neri v. Retail Marine Corp: Buyer contracted to buy a boat from a seller and put down a small deposit.  Buyer then put down a larger deposit to ensure immediate delivery.  Buyer then said he wasn’t going to buy the boat because he needed surgery and couldn’t make payments.  Seller had already received the boat from the mfg and refused to return the deposit.  Buyer sued to recover deposit.  Seller incurred $674 in holding the boat before later reselling. Lost-volume situation.  Court says it is clear from the record that repudiation damages are inadequate to put the seller in as good a position as performance would have done, so the seller is entitled to its profit (including reasonable overhead) plus any incidental damages, costs incurred, and due credit for payments or proceeds of resale. “It follows that plaintiffs are entitled to restitution of the sum of $4,250 [RESTITUTIONARY interest] paid by them [as deposit] less an offset to defendant in the amount of $3,253 [which accounts for lost profit of $2,579 [EXPECTANCY loss] and incidental damages of $674 [RELIANCE loss] for upkeep and overhead].”
· A (D’s position after Neri’s breach): $-674

· B: 0

· C (promised position): $2,579 (profit RM would have gained on the sale)

· Reliance = B – A = 0 – (-674) = $674 

· Expectancy = C – A = $2579 – (-674) = $3,253

· Chatlos Systems, Inc. v. Nat’l Cash Register Corp: Chatlos contracted to receive a computer system from NCR that did not perform as warranted.  At the time of contracting, NCR said it would perform several functions that it actually could not. 

· A (Chatlos after NCR’s breach of warranty): $-40,020

· B: 0

· C (Chatlos had NCR performed): $161,806.50 (computer worth $207k, but Chatlos would have paid $46k anyway)

· Expectancy: C – A = $161,806.50 – (-40,020) = $201,826.50

· This figure makes sense: Chatlos was promised a computer worth $207.826.50 and got something worth only $6,000.

iv. When can you get expectancy damages in tort?

· Smith v. Bolles: Plaintiff bought 4,000 shares of stock at $1.50 per share, which turned out to be worthless.  Defendant had represented that the stock was worth $10/share.  Court said defendant was bound to make good on the loss plaintiff sustained—such as the money plaintiff paid, interest, and any other consequential damages attributable to D’s fraudulent conduct—but D’s liability did not extend to the unexpected fruits of unrealized speculation.   
c. Reliance vs. Expectancy

i. The difference between reliance and expectancy is that with expectancy, there is a guarantee that there will be a better result.  With reliance, the plaintiff presumably would have gotten what he expected on his own (i.e., lost wages are reliance because the plaintiff would have earned those wages but for the harm); with expectancy, there’s a promise involved beyond what the plaintiff could have earned himself.
d. Fraud Rule in Tort

i. Traditional Treatment: Reliance Damages Only

ii. Modern Treatment: Some Exceptions

· California allows some exceptions, particularly in cases allowing fraud by fiduciaries.

3. Consequential Damages

a. Generally: Consequential damages are damages that come after (of flow from) the breach.  Consequential damages are less common in contracts and more common in tort.  Because consequential damages in contract can far exceed the cost of the contract, courts appear to show some hostility.  As such, consequential damages in contract must be reasonably foreseeable.

i. Buck v. Morrow: Buck leased grazing land from Morrow.  K had a provision providing that Buck should compensate Morrow if he sold the land during the lease.  Morrow sells the land and kicks Buck off; Buck goes out and tries to find new land (cover).  Buck can’t find new land, and while he’s trying he loses 15 cattle and has to hire extra people to help him herd his cattle.  When he finds new land, he has to pay extra rent.  To put Buck in his rightful position, we must give him not only the general damages of extra rent, but also the consequential damages of the loss of cattle and cost of extra help to herd the cattle. 

b. General Rule: Consequential damages are allowed unless excluded.

c. Exception: If a contract is for the failure to pay money, the only consequentials available are the interest at the legal rate of interest. 

i. Rationale: Money is fungible, and it would raise the cost of contract if, every time there’s a contract for money, the promisor had to investigate every possible negative consequence for which he may be liable if he doesn’t pay.  

ii. Legal rate of interest: The amount the ordinary borrower would have to pay; every jurisdiction has a different method of calculating this.

iii. Meinrath v. Singer Co.: Meinrath was not paid the money he was promised to be paid on time.  He writes a letter saying that if he is not paid on time, his business would go bankrupt, a fact allegedly known to both parties at the time of contracting. The court limits Meinrath to damages at the usual rate of interest.
d. Exception to the Exception: Bad Faith Failure to Pay (important in CA): If an insurance company fails to pay in bad faith, knowing that it is liable, plaintiff can sue not only for interest but also for consequential damages (and Meinrath rule does not apply)

e. Consequential Damages Under the UCC: The UCC says that consequential damages are available to buyers, and sellers can get incidental damages (don’t need to know that the difference between consequential and incidental damages for this class)

i. Not that these are very often excluded by contract

C. Limits on Damages

1. Limits on Consequential Damages

a. UCC (and Common Law) Approach 

i. 2-714: Buyers ordinarily may recover consequential damages, but: 
ii. 2-719(3): Consequential damages may be limited or excluded unless the limitation or exclusion is unconscionable.  Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable, but limitation of damages where the loss is commercial is not
· This is in line with the common law (as long as a limit on consequential damages is not unconscionable, it is enforceable).
· Generally, limits on consequential damages in contracts for medical care are unenforceable as against public policy
b. “Fails of its Essential Purpose”

i. UCC § 2-719(2): “Where circumstances cause an exclusive or limited remedy to fail of its essential purpose, remedy may be had as provided in this act.”
· Issue: What happens to a “no consequential damages” provision?

ii. Kearney & Trecker Corp. v. Master Engraving Co.: Master contracted to buy a machine K&T promised would do great things.  K had one clause limiting consequential damages and one clause stating that the exclusive remedy in the event of a breach of warranty was repair or replacement of the machine (reason for both: if repair/replace fails, you want limit on consequentials to step in and remain).  Machine is delivered and doesn’t work.  Seller keeps sending out a repairman, but the machine keeps breaking.  Buyer sues seller for breach of K.  Jury awarded damages despite the repair/replace provision because the contract failed of its essential purpose and that provision got struck.  Remaining issue is whether consequentials could still be limited:
· Majority Rule: The repair and replace provision and consequential damages are not dependent on each other.  If the repair and replace provision fails of its essential purpose, the consequential damages remain.

· Minority Rule: There is an integral relationship between the exclusion of consequential damages and the limited remedy of repair or replacement, so that the failure of the limited remedy necessarily causes the invalidation of consequential damages.

· Result in Kearney: Seller did not have to pay consequentials.

2. Liquidated Damages

a. Rule: Liquidated damages provisions are not enforceable if they constitute a penalty.  Therefore, liquidated damages provisions will be sustained only if the amount liquidated bears a reasonable proportion to the probably loss AND the amount of actual loss is incapable or difficult of precise estimation. Must show:

i. Stated damages bear a reasonable relationship to actual or anticipated loss; and 

ii. Actual damages are difficult to prove (at the time of contracting)

b. Note the tension between the two parts of the test: On the one hand, it’s hard to know what the damages will be, but on the other, there has to be some proportionality between liquidated and actual damages.

c. In re Trans World Airlines: TWA leased two planes from Interface for $160k/month.  TWA defaults and the lease is renegotiated.  Both leases contained liquidated damages clauses stating that in the event TWA breaches, it would have to pay a set amount based on a formula.  The problem here was that there was no change in the amount of liquidated damages that had to be paid over time; thus, if TWA breached in the last month of the contract, they’d still have to pay about $5million per plane instead of the $160k/plane left under the contract. 

3. Mitigation/Avoidable Consequences

a. Rockingham County v. Luten Bridge Co.: County enters into contract with bridge builder to build a bridge.  For political reasons, it was decided by the commissioners not to build the bridge (after K entered into).  Under substantive law, this is a breach of contract.  At the time of the breach, bridge builder had already started work towards fulfilling the contract.  After breach, the bridge builder just kept building.  No question that there was a breach of contract and that bridge co is entitled to damages. See calculations.

b. Rule: If you don’t take reasonable steps toward mitigation, the law will treat you like you did. 

c. What is a reasonable step in mitigation?

i. Stop unnecessary work (nobody wants a bridge to nowhere)

ii. Make a reasonable resale (if you’re a seller)

iii. Obtain substitute performance

4. Offsetting Benefits

a. Rule: Plaintiff must take substitute work unless it’s different or inferior

i. Parker v. Twentieth Century Fox Film Corporation: 20th Century contracted to have MacLaine star in a movie with a certain salary and director approval.  Then 20th Century says they’re not going to make the movie, which is a breach of K.  She is then offered another role by 20th Century Fox, but she rejects because it’s a Western filmed in Australia without director approval instead of a dance movie in Los Angeles where she does have director approval.  Court finds that MacLaine did not have to take the offer to appear in the second film because it was inferior.
ii. Policy rationale: In the employment context, taking a different or inferior job could affect long-term job prospects (as a result, the more menial the job, the more likely the court is to say the plaintiff should have taken the substitute job, even if slightly different)

b. Mitigation vs. Offsetting Benefits

i. Rule/Definition: An offsetting benefit is something that the party actually does in mitigation 

ii. Rules:

· Mitigation: If you don’t take reasonable steps toward mitigation, you’ll be treated like you did

· Offsetting benefit: If the aggrieved party takes a reasonable step in mitigation, we take into account the benefit received

5. The Collateral Source Rule

a. Rule: When an offsetting benefit is insurance and/or government benefits that are separate from the wrongdoer, then the offsetting benefit will not be factored in to reduce the plaintiff’s recovery.  Theoretically, therefore, plaintiff can be better off.

i. For the exam: Understand how the rule works, what the rationales are, and that there’s a split of authority (a lot of jurisdictions are trying to get rid of it).

b. Offsetting Benefits vs. Collateral Sources

c. What are collateral sources?

i. Generally insurance proceeds and government benefits

ii. Generally independent of the tortfeasor

d. Arguments For the Collateral Source Rule

i. We want to encourage insurance—especially because there will be some cases where the tortfeasor will be unknown or judgment proof

ii. Between an innocent plaintiff and a culpable defendant, it is better that the defendant pays and the plaintiff gets a windfall than the defendant gets lucky enough to hurt a plaintiff who has insurance or another collateral source.

iii. No necessity of double recovery, because the insurer’s contracts allow for subrogation

iv. Militates against other factors in tort cases, like the fact that the jury is not told about contingency fees

e. Arguments Against the Collateral Source Rule

i. Possibility of double recovery because of no subrogation requirement

ii. No reason for special exception for these kinds of offsetting benefits if we allow other offsetting benefits to count against the plaintiff

iii. Collateral source rule should not be used to solve other problems, like contingency fee arrangements; if you want to solve that problem, solve it by allowing for double recovery of attorneys’ fees

f. Oden v. Chemung County Industrial Development Agency: NY Statute says, “If the court finds that any such cost or expense will, with reasonable certainty, be replaced or indemnified from any collateral source, it shall reduce the amount of the awared by such a finding.”  Issue is whether the total amount of damages must be reduced by the total amount paid by collateral sources or whether each collateral source could only reduce matched items of damages.  The NY court unanimously decided to construe the statute narrowly as a way to preserve the collateral source rule (despite the fact that the legislature was clearly trying to abrogate it).
6. Judicial/Substantive-Law Limits on Damages

a. Reasonable certainty

b. Actual Cause

c. Proximate Cause/Scope of Liability

d. Economic Harm Rule

7. Economic Harm Rule

a. Rule: Although economic losses may be parasitic to personal or property harm, one cannot recover economic damages without being a victim of personal or property damage.  The primary policy rationale behind this rule is prevention of crushing liability.

b. Exception in Certain Cases Causing Only Economic Harm: When economic harm is the only harm a defendant can cause a plaintiff, then economic harm is recoverable.

i. Accountant’s malpractice hypo: You go to your accountant to fill out your taxes, and the accountant fails to complete them correctly.  As a result, you suffer tax penalties, which is simply an economic loss (there is no personal or property damage)

c. Pruitt v. Allied Chemical Corp: Plaintiffs, all of whom engage in a variety of businesses and professions relating to the harvesting and sale of marine life in the Chesapeake Bay, brought suit against Allied for Allied’s alleged pollution of the area with Kepone.  Allied moves to dismiss the complaint as to nine plaintiffs that Allied alleges only have indirect damages.  The general rule is that plaintiff cannot recover for indirect harm.  Issue is where the court should draw the line w/r/t plaintiffs who can and cannot recover.  If the economic harm rule is applied strictly here, nobody could recover because there’s no harm to people, and there’s no harm to property because the fish are not anybody’s property until they are actually caught; however, D concedes that the fisherman can recover (court likely would have found exception otherwise).  Plaintiffs include fishermen, marina owners, bait and tackle shops, restaurants, and sport fishermen.  Court draws the line on the fly and says restaurants and wholesalers cannot recover.
d. Evra Corp v. Swiss Bank Corp: Evra entered into a contract to supply scrap metal to a Brazilian corporation.  Evra chartered a ship to carry the scrap to Brazil, for which it was to pay semi-monthly payments.  If payments were not made on time, the ship’s owner could cancel the charter.  Evra usually made payments by directing its bank to make a wire transfer of funds.  On one occasion, Evra sent a check for an October 26 payment on October 25, which arrived late; because market prices for the charter had risen above the contract price, the charter eagerly tried to cancel the contract when payment was not received.  This went to arbitration, and the case was resolved in favor of Ezra because prior dealings made it unclear that one late payment would subject the contract to cancellation.  Later Evra tried to pay on time by sending a telex message to transfer the money, which got lost; the money wasn’t transferred.  Evra pushed the bank to try effecting payment again, but money wasn’t paid in time.  Charter cancels the contract, and plaintiff sues the Swiss Bank.  Posner applies economic theory: We should put the cost on the person who could most cheaply avoid it.  Here, he says, Ezra could have done a bunch of things that could have been done but were not.  Posner basically applies contract principles to get him where he wants instead of applying tort principles (i.e., eggshell plaintiff rule – D takes plaintiff as he finds him and pays for all damages) that do not.  Takeaway: This illustrates that judges can employ any approach they want depending on what policy moves them.

D. Damages Where Value Cannot Be Measured in Dollars (Non-Economic Damages)

1. DeBus v. Grand Union Stores: Plaintiff was injured while shopping at defendant’s store when a store clerk attempted to move an overloaded pallet.  The overloaded pallet fell on plaintiff, who suffered injuries resulting in a 20% permanent disability.  Plaintiff’s atty asked the jury to decide how much they should award P for pain and suffering for one day of her life and multiply that by her life expectancy.  P suggests $30/day for pain and suffering, mental anguish, and loss of enjoyment for life.  
a. Point: There is no market for economic harm, so it all depends on arguments of counsel. 
2. Arguing About Pain and Suffering

a. Generally: In coming up with the numbers for pain and suffering, the jury can get the amount from several places.  Often, juries derive such figures from attorneys’ arguments, so there have been efforts to control arguments of lawyers. 

b. Per Diem Rule: Attorney asks the jury to decide how much they would award P for pain and suffering for one day of her life and multiply that by her life expectancy.  CA courts allow per diem arguments. 

c. Golden Rule Argument: Asking the jury how much they would have to be paid to suffer the same injury.  This is generally not allowed.

3. Wrongful Death: Recovery is limited because of a quirk in English law (Baker v. Bolton: If you sued a D for personal injury in England and the plaintiff died, the case was extinguished and nobody recovered.  Parliament changed this for fairness reasons, but limited it.).  No future medical expenses and no future pain and suffering are allowable in wrongful death suits.  Each state’s statute differs, but usually no recovery for emotional distress (some only allow financial support).

4. Other Death-Related Cases

a. Survival of Personal Injury Actions: Surviving family members can recover for decedent’s pain and suffering before death (but need conscious pain and suffering).  This can provide a hook for punitive damages.

b. Loss of Consortium: Usually limited to spouses, so no recovery for children or domestic partners in most cases (although the rules are jurisdiction-specific).

5. Caps and Other Legislative Limits

a. In California, non-economic damages are several only (not subject to joint and several liability).  Thus, if D1 is 80% liable and D2 is 20% liable, each pays for his own % of harm.

b. In California, negligence claims against healthcare providers are subject to a $250,000 cap on non-economic damages.

E. Dignitary/Constitutional Harms: Compensation
1. Dignitary Harms
a. Generally: Dignitary harms are damage to one’s dignity and include (1) damage to reputation and (2) emotional distress/pain and suffering.  Examples of dignitary harms include assault, false imprisonment, malicious prosecution, intentional infliction of emotional distress, libel, slander, and invasion of privacy. The primary rationales for compensating dignitary harms are deterrence, moral judgment, and the prevention of emotional distress.

b. Compensating Dignitary Harms
i. Nominal Damages: In cases without much harm but where there is nevertheless bad conduct, juries can award nominal damages, which can serve as a hook for punitive damages and possibly attorneys’ fees.

ii. Levka v. City of Chicago: City of Chicago subjected plaintiff to an unconstitutional strip search.  This case was only about damages (facts decided in prior cases).  Jury awarded no economic damages but did award $50k in non-economic emotional distress damages.  City appeals for JNOV or remittitur (standard is usually shocks the conscience).  Court compares this case to jury awards in similar strip-search cases and granted remittitur ($25k) on the grounds that the jury’s award was punitive instead of compensatory since jury rejected lost wages.
· Remittitur: In cases where damages are found to be excessive (standard is usually “shocks the conscience”), the court can order a new trial or can give the plaintiff a choice: Accept the lower amount or subject yourself to a new trial (which will be on damages only with a focus more on “how much was plaintiff hurt?” rather than “how bad was defendant’s conduct?”; if the new jury comes back with the same amount, the judge will do it again).

· Additur: Usually the court will not raise the amount of damages.

· Issue: When engaging in remittitur, what is the proper universe of cases to consider?  Defendant should argue a very narrow range, while plaintiff should argue deference to the jury because there’s no market for these types of damages.

2. Constitutional Harms

a. Carey v. Piphus: Piphus was suspended without a hearing after his principal saw him smoking what he believed to be a joint.  Plaintiff’s argument is only that he was deprived of procedural due process.  There’s no question that plaintiff was deprived of a constitutional right; the only question is that of damages.  Plaintiff argues that his injury was the deprivation of his constitutional right in and of itself, which should have presumed damages.  The Court rejects presumed damages, but says the right to due process is absolute and awards nominal damages.
i. Presumed Damages: Special rule for defamation (libel/slander).  Because it’s hard to know how much reputation has been damaged, defamation law says that, for certain types of defamatory statements, the jury may presume damages and award an amount it thinks is fair, even in the absence of proof of damage.  This is an exception to the Hatalay rule that damages must be proved with certainty.

F. Time and the Value of Money

1. Prejudgment and Postjudgment Interest: To put the plaintiff in the rightful position, pre- and postjudgment interest should be awarded to the plaintiff from the time of the injury to the time the judgment is paid.

a. Prejudgment Interest: Interest awarded from the time of the harm (i.e., breach of contract to sell a car) to the time of judgment.  When prejudgment interest is allowed and what the rate is depends on state law.

b. Postjudgment Interest: Postjudgment interest runs from the time of judgment until the time judgment is paid.

2. Present Value

a. Present Value Rule/Concept: We want to give the plaintiff the amount today that, if P invested it prudently today, would yield the amount of the judgment.

b. Prejudgment and Postjudgment Interest vs. Present Value
i. Prejudgment and postjudgment interest takes into account the delay between (1) the injury and the trial; and (2) the trial and the end of appeals.  This takes into account the delay between the time of the wrong and the time of the judgment/end of appeals, which concerns money owed in the past.
ii. Present value concerns awarding damages now for money plaintiff will not have earned or will not need until some time in the future.
c. Present Value Calculations: Need some idea of what costs and payments will be in the future; to some extent, this depends upon general inflation.  You need some idea of interest rates for safe investments, as money needs to be invested now to yield the right amount at the right time in the future.

i. Wage Inflation

· Wages Can Go Up in Three Ways

· General Inflation

· Productivity Gains: When businesses are more efficient, they save money; employees get paid more when they produce more.

· Industry Factors: Union contracts, etc.

· Arguing Wage Inflation: Pick a point 10 years from now; what should the parties argue to maximize/minimize plaintiff’s recovery?

· Plaintiff wants to argue that wage inflation will be huge—wages will go up a LOT.

· Defendant wants to argue that wages will decrease

ii. Arguing Medical Costs: Assume plaintiff needs medical assistance that costs $25k/year today

· Plaintiff will argue that the prices of medical care will go up (for example, “Healthcare costs go up even in periods of low inflation”)

· Defendant will argue that prices of medical care will go down (for example, “Tech industries are booming, and it will make the costs of medical care decrease)

iii. How Much Do We Give Plaintiff Now?

· Simple answer: It depends on the interest rate you use.  The closer the rate is to 1%, the closer the amount P needs now will be to the amount P needs in 10 years.

· Plaintiff will argue that interest rates will be low so he gets a bigger lump sum now.

· Defendant will argue that interest rates will be high so he does not have to pay as much now.

d. Interest Rates: Three Factors

i. Riskiness of the Investment: The riskier the investment, the higher the interest rate.  

ii. Length of Investment: The longer one locks money up, the more interest must be paid.

iii. General Inflation: When inflation is high, interest rates go up

· This results in a paradox: While plaintiff wants to argue that wage inflation will be very high, the plaintiff will also want to argue that general inflation will be very low.  This is because the plaintiff wants the lowest interest rate possible, and high general inflation leads to higher interest rates.  Defendant will argue the opposite.

II. Preventing Harm: The Measure of Injunctive Relief

A. Generally: An injunction is a court order, enforceable by sanctions for contempt of court, directing a defendant to do or refrain from doing something.  An injunction is a preventive remedy because it seeks to prevent harm rather than let it happen and compensate for it, and it is a coercive remedy because it seeks to accomplish its preventive goals by coercing defendant’s behavior.

1. Mandatory vs. Prohibitive: Mandatory injunctions are affirmative mandates for the defendant to do something, while prohibitory injunctions are mandates to refrain from doing something; mandatory injunctions are harder to obtain.

2. Preventive vs. Reparative: Preventive injunctions are aimed at preventing future harm, while reparative injunctions are aimed at preventing future bad effects of past harm. 

3. Ripeness: Plaintiff must first make a threshold showing that a preventive remedy is necessary.  Before an injunction will issue, the threat of injury must be ripe.

4. Injunctions and the Rightful Position: Injunctions are aimed at the future to assure the rightful position (as opposed to damages, which seek to return the injured plaintiff to his rightful position).  Injunctions focus on future harm or the future bad effects of past harm.

B. Preventive Injunctions, Reparative Injunctions, and Damages: Double Recovery Issues

1. Rule: If an injunction and damages are going to do the same thing, plaintiff cannot get both; if they serve different purposes, however, then plaintiff can get both.

2. Forster v. Boss: The Forsters bought property from the Bosses.  When the Bosses agreed to sell the property, they represented that the Forsters could obtain a boat permit and that the Bosses would remove their swim dock.  In fact, the Forsters could not obtain a boat permit because the Bosses already had one (fraud claim), and the Bosses did not remove the swim dock (breach of contract claim).  At trial, the Forsters received an injunction plus compensatory and punitive damages.  The Bosses argue that the Forsters are receiving a double recovery that puts them in a better position than they would have been in absent the fraud and breach of contract because they get compensatory damages in the amount of the value of the property as promised minus the value of the property as received plus the cost to remove the swim dock and an injunction transferring the boating permit and telling the Bosses to remove the dock.  The court agreed.
a. Plaintiff could have sought an injunction and delay damages, but this was not sought.

3. Example where damages and injunction are available: Quincy was in the process of removing four trees from Rudolfo’s property in order to put in a swimming pool; the removal of one of those trees has caused Rudolfo’s garage to collapse, and the foundation of his house is threatened as well unless the ground on Quincy’s property is shored up. Rudolfo goes to court after three of the four trees have been removed.  Rudolfo can get (1) damages for the loss of the three trees and collapse of his garage; (2) a preventive injunction barring the removal of the fourth tree (preventing future harm); and possibly (3) a mandatory reparative injunction requiring Quincy to shore up the area near the removed tree threatening Rudolfo’s foundation (preventing future bad effects).

C. Requirements for an Injunction

1. Basic Standard for Getting an Injunction

a. Irreparable Injury (no adequate remedy at law)

b. Propensity (realistic threat of violation)

c. [Sometimes] Other Policy Concerns

d. [eBay and Monsanto Changes]

2. Irreparable injury (no adequate remedy at law)

a. Generally: Traditional courts of equity had discretion to decide whether to grant an injunction.  The irreparable injury rule resulted from a historical turf war between courts of law and courts of equity, which developed into a rule that a plaintiff could only seek relief in courts of equity if the plaintiff could show it had “no adequate remedy at law.”  Even though the courts of law and equity have since merged, courts still (ostensibly) retain threshold requirement for injunctions.  The issue is how much better an injunction must be over damages in order for the injunction to issue.  The Pardee court reflected a transition from the traditional, more difficult standard that is no longer accepted by courts; today, it’s much easier to show irreparable injury—you merely have to show that a legal remedy would not be as complete, practical, and efficacious.

b. Replevin vs. Injunctions
i. Replevin: Replevin is a legal remedy for the return of personal property.  As a legal remedy, it is not subject to the irreparable injury rule.  Any time replevin is available, there is also the possibility for an injunction; however, where an injunction is available, you may not necessarily be able to get replevin.

· Brook v. James A Cullimore & Co.: Cullimore sued Brook in replevin for specific performance of property held as collateral for a mortgage.  Brook wanted to give money damages instead of giving up the property, but the court says that the plaintiff has an absolute right to the property.
ii. Why Seek Replevin When You Can Get an Injunction?

· Replevin does not require a showing of irreparable injury

· However, an injunction is backed by the contempt power; if you can show that the property will be difficult to collect with replevin, the irreparable injury rule will likely be met.

c. Judging the Inadequacy of Legal Relief

i. Pardee v. Camden Lumber Co: Issue in this case was whether cutting down plaintiff’s timber is an irreparable injury for which an injunction was justified.  The trial court said there was no irreparable injury because trees are replaceable.  The state supreme court disagreed, acknowledging that while trees used to be a nuisance, they were now seen as valuable for their uniqueness.  However, the court distinguished trees from horses: “[E]quity goes no further than is necessary.  Therefore, if a man threatens to take away or kill his neighbor’s horse, a court of equity will not interfere by injunction, because the owner may recover the value of that horse and buy another in the general market of substantially the same kind or value.”  This case represents a transition towards an easier irreparable injury requirement; the Court today would not say that you have to sue for damages if someone was going to steal your horse.
ii. Campbell Soup Co. v. Wentz: Campbell entered into a contract with the Wentzes and contracted for all of the farmer’s crops of carrots for $30 per ton.  The carrots were specifically desirable to Campbell.  Later in the season, the market price of the carrots tripled to $90/ton and the Wentzes decide to breach the contract and sell to a neighbor.  Damages were inadequate because of a liquidated damages provision limiting Campbell’s remedy to below the market price, so Campbell sought specific performance.  Although Campbell could have received damages and bought other (more expensive) carrots on the market, the court awards specific performance.  This case reflects a relaxed standard: you no longer have to show that there is no remedy at law; instead, you need only show that damages would not be as complete, practical, or efficacious as the equitable remedy. 
d. Economic Analysis of Damages vs. Injunction
i. Rule
· In situations of low transaction costs, the court should issue an injunction because parties can bargain around the injunction.

· Transaction costs are presumably low where there are few parties involved; however, transaction costs can still be high with few parties because the parties may hate each other, or there may be a bilateral monopoly (one buyer and one seller).

· In situations of high transaction costs, the court should award damages because we don’t expect the parties to bargain to reach an efficient result; as such, an injunction would lead to economic waste. 

ii. Terminology

· Kaldo-Hicks Efficiency: The rule that maximizes overall social wealth, regardless of its distribution.  Under this theory, the goal of the legal system is to make the economic pie as big as possible and leave it up to the law to cut that pie as it may.

· Transaction Costs: The costs of bargaining, including costs of obtaining information and acting strategically.

· Coase Theorem: In the absence of transaction costs, the parties will bargain to an efficient result regardless of the underlying legal rule. 

iii. Irreparable Injury Rule?  The economic theory does NOT consider the irreparable injury rule.

iv. Critique

· 1. Transaction costs are usually high (due to high information and bargaining (think bilateral monopoly) costs), so an injunction would not lead to an efficient result 

· 2. Denying the injunction in situations of high transaction costs is unfair from a corrective justice perspective, which the economic analysis ignores

· 3. Rationality Problems—we cannot expect people to act as though they are rational economic actors.

e. Efficient Breach and the Choice of Damages vs. Injunction
i. Law and Economics Question: Will the possibility of an injunction in contract (i.e., specific performance) deter efficient breaches?

· Definition of efficient breach: A breach of contract that leaves the breaching party better off and the non-breaching party no worse off

· Idea behind efficient breach: Unlike a tort, which is a wrong, a breach of contract is not necessarily a wrong; from the economic perspective, a contract can be breached when it is efficient to do so.  This breach is made efficient where the breaching party is made better off and the nonbreaching party is compensated with damages and thus no worse off.

ii. Answer: Some law and economics scholars believe specific performance will deter some efficient breaches, but others believe that the results will still be efficient.  

· For example, assume Wentz breaches its contract to sell carrots to Campbell at $30/ton (market price: $90/ton) and sells to a buyer for $95/ton.  The efficient breach theory would award damages in the amount of $60/ton to Campbell.  However, it’s not clear that the ability to get specific performance will lead to inefficiency: If there’s a big enough difference between what Campbell and another party values the carrots at, then Campbell will simply receive the carrots at the contract price and resell them; thus, while Campbell is selling the carrots instead of the breaching party, the party who values the carrots most still receives the carrots.

3. Propensity (realistic threat of violation)

a. Rule: It is not enough to show the mere possibility of injury to get injunction; rather, the propensity rule requires that plaintiffs demonstrate there is a realistic threat from the defendant of future harm (or future injury from past harm) before a court will issue an injunction.  

i. This is a credibility question for the court to decide.

ii. Plaintiff has the burden of proof.

iii. Almurbati v. Bush: Plaintiffs allege that they will stand to suffer immeasurable and irreparable harm—from torture to possible death—at the hands of a foreign government if they are transferred to such a country.  They rely almost exclusively on media representations that the US Government was considering transferring hundreds of suspected terrorists to such countries.  Ps want an injunction against the US to bar the US from extraditing them to these countries, which is a prohibitory preventive injunction.  The court does not grant the injunction because there was not an adequate showing of a realistic threat of harm.

b. Propensity and Breadth: Assuming P can show propensity, how broad should the injunction be?

i. Rule: The scope of the injunction must be tied to propensity and the rightful position standard (injunction must be tied to the nature of the wrong).

ii. Marshall v. Goodyear Tire and Rubber Co.: After unsuccessful informal attempts to resolve the dispute, the secretary of labor sued [in the shoes of the discharged employee per ADEA] Goodyear alleging a violation of the ADEA concerning the discharge of William Reed and seeking to enjoin future violations and to recover Reed’s lost wages.  Reed was discharged from the Auburndale plant of Goodyear by the manager of that plant.  The secretary of labor sued for a company-wide injunction. The district court granted a nationwide injunction against further violations.  Circuit court reverses because of a propensity problem: The manager of the particular plant had already been fired, and there’s no evidence that any other Goodyear plants had any propensity to discriminate based on age.

c. Mootness

i. Generally: Mootness claims arise when a defendant has engaged in certain injurious conduct in the past but has since ceased and stated that she won’t engage in the conduct anymore.  Courts in such circumstances will need to make a credibility determination as to whether the defendant is likely to engage in the prohibited conduct again.  If the defendant is likely to do so, the propensity requirement is met because there is realistic threat of future violation

ii. NB: Contrast constitutional mootness and mootness preventing issuance of an injunction—these are not the same

iii. United States v. W.T. Grant: Hancock served as a director on the boards of Kress, Bond, and Kroger.  The Government brought suit alleging that the size and competitive relationship of each set of companies brought the interlocks within the scope of the Clayton Antitrust act and sued to enjoin future violations by Hancock and the corporate defendants.  Soon after the complaints were filed, Hancock resigned from all three boards, and the defendants moved to dismiss as moot.  Constitutional mootness isn’t a problem here because Hancock could do it again.  However, there is a propensity mootness problem because there is only a mere possibility that he’ll do it again, which is not enough to meet the propensity requirement. 

· Rule/W.T. Grant Standard—Three factors for distinguishing the mere possibility of future violation and some cognizable danger: 

· (1) The bona fides of the expressed intent to comply

· (2) The effectiveness of the discontinuance, and 

· (3) In some cases, the character of past violations (honest mistake or sneaking around?)

· NB: These factors go to credibility determinations made by the court. 

4. Other Policy Concerns
a. Generally: Even where a plaintiff can show propensity and irreparable injury, courts may still decide that no injunction should issue based on policy rationales (although the consideration of policy concerns is left to judicial discretion).  Where an injunction does not issue, another remedy will still be available.  Note that sometimes courts will couch policy concerns in “no irreparable injury” language, when really what they mean is that there are policy concerns weighing against issuance of the injunction.
i. Van Wagner Advertising Corp. v. S&M Enterprises: Van Wagner leased coveted billboard space for a fixed period of time.  The space was particularly lucrative because it was above the midtown tunnel going into Manhattan.  The contract is legally enforceable, and there is no question that the owner of the property is breaching the contract by terminating Van Wagner’s leaser early.  The only dispute is with the remedy: Van Wagner wants specific performance, which in this case means continuing to give Van Wagner access to that space.  Propensity is clearly met because D planned to demolish the building where the billboard was.  The court ultimately determines that there was no irreparable injury, but the real concern motivating the court was that the burden to the defendant was so large compared to the benefit to the plaintiff that an injunction should not issue. 
b. Undue Hardship

i. Generally: Undue hardship is not necessarily an easy argument to make, and courts do not simply balance the hardship to the plaintiff and the hardship to the defendant in deciding whether or not plaintiff is entitled to an injunction.  Instead, the hardship to the defendant must be much greater (i.e., extremely disproportionate) than the benefit of the injunction to the plaintiff.  Further, the court may still grant an injunction even in the face of undue hardship in certain cases of willful misconduct.  
· NB: Undue hardship is traditionally an argument raised by the defendant against the issuance of an injunction.  However, under the new eBay standard, it appears that the plaintiff must now balance the hardships and argue that an injunction would not unduly burden the defendant.
ii. Whitlock v. Hilander Foods: Defendant grocery store began a planned addition that required a retaining wall be built near plaintiff’s property line.  The footings of the wall encroached 18 inches (and the defendant knew it), and plaintiff demanded a lease for such encroachment (plaintiff claimed he was unaware whether the prior wall’s footings encroached on his property, although it’s unclear whether they were at all).  When negotiations failed, plaintiff sued for a mandatory reparative injunction ordering that the footings be removed.  Irreparable injury is met because land is usually regarded as unique.  However, defendant would face hardship with the injunction because he’d have to undo at least part of a $1.5 million construction project (as compared with plaintiff getting 18 inches of land back).
· Rule: If the defendant acts intentionally (or even negligently) in a bad way, courts will weigh the defendant’s bad faith while balancing the injunction, even though an injunction would disproportionately burden the defendant.

· Takeaway: Undue hardship is a policy concern that courts may consider applying.  In order for the court to even consider it, the hardship must be extremely disproportionate, and even then the court is not required to consider it.

c. Burden on the Court

i. Rule: A court may decide not to issue an injunction even where propensity and irreparable injury are met where the proposed injunction would entail a large amount of court supervision (i.e., repeated litigation) to ensure that the defendant obeys the injunction (i.e., running a business according to the court’s order).
ii. Co-Operative Insurance Society Ltd. v. Argyll Stores (Holdings) Ltd.: Safeway supermarket (run by Argyll) had a covenant in its lease with the shopping center that it would remain open for business.  There’s no question that there’s a breach of contract because Argyll decides to close the store.  Propensity is met because the store is closing, and irreparable injury is met because the damages would be difficult to calculate.  Nevertheless, the House of Lords reverses the appellate court’s order of specific performance and awards damages because of the enormous amount of court supervision that would be required to ensure that the defendant was running the business according to the court’s order (e.g., running the store efficiently as opposed to reopening as a bare-bones version of the store). 
d. Personal Service Contracts

i. Rule: Courts will not specifically enforce specific performance contracts because such contracts are difficult for the court to monitor and because they often appear to be involuntary servitude.  However, where an employee can subcontract the work out, the court might order specific performance of that contract because the service isn’t “personal.”

e. First Amendment Right

i. Generally: The extent to which we should know this policy rule is being able to notice that there may be a reason to deny an injunction where the injunction would implicate free speech (e.g., a prior restraint).

ii. Willing v. Mazzacone: A woman was picketing a lawfirm with a cowbell and a sandwich board saying the firm stole money from her and sold her out to the insurance company.  The truth was that the firm collected $150 in costs to pay a doctor and did, in fact, pay the doctor.  She believed that the firm took $25 for itself and gave $125 to the doctor, and she would not be dissuaded even when the doctor told her he got all the money.  Although propensity and irreparable injury are met and there do not appear to be other policy concerns, the injunction here is an order telling the defendant to be quiet, which is a prior restraint.

f. Right to a Jury Trial 

i. Rule: If a plaintiff asks the court for an injunction, the suit is tried without a jury; if the plaintiff asks for damages, a jury is available.  Thus, a plaintiff may seek damages if a jury trial is important to him.  However, a judge may deny an injunction/specific performance where doing so would deprive the defendant of the right to a jury trial. 

5. eBay & Monsanto
a. eBay Inc. v. MercExchange, L.L.C.: The Court rejected a rule adopted by the Federal Circuit holding that a patent holder whose patent had been infringed in most cases had a per se right to an injunction against the infringer once the validity of the patent had been adjudged and infringement found.  Uncontroversially, the Court rejected the per se test because courts are to have discretion in whether to issue an injunction.  However, the Court held instead that the lower courts should apply a “familiar” four-part test that had never been used before by federal courts.
i. Familiar Four-Part Test: 
· (1) Plaintiff has suffered an irreparable injury;
· (2) Damages are inadequate;
· (3) Balance the hardships; and
· (4) Public interest not disserved by the granting of an injunction.

ii. Criticism
· There does not appear to be a difference between the first and second prongs.

· The Court appears to have taken and somewhat mangled the test for preliminary injunctions and applied it to permanent injunctions: Balancing the hardships is a standard usually applied in preliminary injunction cases.  

· To the extent that the defendant argues that hardship on defendant or the public interest weighs against granting the injunction, these have typically been affirmative defenses raised by the defendant, not factors to be disproved by the plaintiff.  Now, however, it appears to be the plaintiff’s burden to show every time that the public interest would not be disserved by an injunction.

iii. Result: This tests adds a greater burden on parties seeking an injunction.  In light of the confusion, parties should argue this standard and the old standard.

b. Monsanto v. Gertson Seed Farms: Petitioners (alfalfa farmers) bring suit against the federal government trying to enjoin it from deregulating an herbacide-resistant strain of alfalfa sprouts.  The trial court granted an injunction stopping the deregulation for a while until the environmental impact can be determined.  The 9th Circuit affirms based on the four eBay factors.  This case compounds the error of eBay by expressly adopting the standard outside of the patent context and ruling that the district court erred in issuing an injunction.  The Court also narrowly defines how a plaintiff can prove that an injunction does not disserve the public interest. 

i. Note that the “not disserved” language appears to contemplate that the public-interest prong only works one way—it doesn’t matter whether the public interest is served; rather, it only matters whether the public interest is not disserved.

c. Reading eBay and Monsanto together makes it harder for plaintiffs to get an injunction because they have to prove more.

D. Prophylactic Measures

1. Generally: Prophylactic measures assist in the implementation/effectuation of an injunction.  They are often in the form of an injunction that goes a bit further than the rightful position in order to protect the rightful position.  A common prophylactic injunction orders defendants to create programs to prevent recurring violations.  Another is monitoring of defendant’s compliance with the injunction, such as requiring defendant’s compliance with the injunction, such as requiring a defendant to make periodic reports to the court or to the plaintiff, or even to seek advance approval of future conduct.

2. Prophylactic Measures and the Rightful Position Standard: Prophylactic measures do not go towards the rightful position itself as the injunction does, but rather aid in the preservation of the rightful position standard.

3. Nicholson v. Connecticut Half-Way House, Inc.: Ds buy a house to use as a halfway house for parolees.  Ps sue to enjoin D’s use of the property as a halfway house for fear of criminal activity and to prevent devaluation of the property.  No propensity issue because the Ds have admitted they are going to open the house.  Ds instead argue ripeness: it’s too speculative that Ps’ fears will materialize.  Ps argue that propensity is met as to an influx of crime and as to depreciation.  The court rejects both, stating that there was not enough evidence at this point to know whether there will be crime and that while the land has already depreciated, it doesn’t matter—“The mere depreciation of land values . . . cannot sustain an injunction sought on the ground of nuisance.”
a. Rule: The propensity requirement cannot be assessed in a vacuum, but must relate to the substantive claim—propensity that a legitimate, asserted substantive claim would materialize absent the injunction, not just propensity that some general harm will occur.

b. In terms of Prophylactic Relief: While this case deals primarily with propensity, it can also be seen as a request for a prophylactic injunction because the substantive nuisance law opened up the possibility of prophylactic relief.  Cases like Goodyear suggest that the court should not enjoin a lawful halfway house to prevent harms from violations of particular laws that apply to its operation; instead, the court would have to enjoin the particular violations.  Here, however, of the halfway house is sufficiently dangerous or disruptive, it will be a nuisance in this location, and if it is a nuisance, it is illegal to operate it in this location at all. There is no doubt the court could enjoin operation of an existing nuisance, but the issue here was whether the court could enjoin an anticipated nuisance.

4. PepsiCo v. Redmond: Redmond worked for Pepsi but left for Quaker.  Redmond entered into a confidentiality agreement when he started with Pepsi agreeing not to disclose confidential information about Pepsi’s business not publicly known.  Another former Pepsi man who went to Quaker recruited Redmond (Quaker was poaching employees).  Pepsi sought a preliminary injunction against Redmond and Quaker to prevent Redmond, a former Pepsi employee, from divulging Pepsi trade secrets and confidential information in his new job with Quaker and from assuming any duties with Quaker relating to beverage pricing, marketing, and distribution.  Court enjoins Redmond from working at Quaker for 6 months, an order that is prophylactic of the right of PepsiCo to keep its information secret.  The court deems this period of time long enough for PepsiCo to change their plans.

5. Prophylactic Measures and the Risk of Error: Even if everyone agrees that the aim of the injunction should be the rightful standard, there are risks of error.

a. Broad prophylactic measures can tend to overremediate plaintiffs, giving more than the rightful position

i. For example, if the court in PepsiCo had enjoined for six years.

b.  Narrow (or refusals to grant) prophylactic measures can tend to underremdiate plaintiffs, giving less than the rightful position.

i. For example, if the court in PepsiCo had enjoined for one week.

6. Potential Problem: Because prophylactic measures go a bit further than the rightful position in order to protect the rightful position, it can often be difficult to tell whether the court is going broader than the rightful position to protect that position, or whether the court is engaging in free-wheeling equitable discretion dressed up as a prophylactic injunction.

E. Scope of the Injunction

1. Approach #1 (Winston): The scope of the injunction should be tied to the rightful position.  Prophylactic measures should also be available as long as they are to ensure the plaintiff’s rightful position instead of merely enhancing the plaintiff’s rightful position.
a. Winston Research Corp. v. Minnesota Mining and Manufacturing Co.: Johnson worked on a precision tape recorder for Mincom, then left and built the same thing for a new competitor company, Winston.  Mincom is looking for a permanent injunction (i.e., Winston should never be able to sell this device). Meanwhile, Mincom has released their product already, which means that competitors could buy it and reverse engineer it.  Thus, a perpetual injunction would put Mincom in better than the rightful position, because it would give them a monopoly on the product (at least w/r/t the specific competitor).  As a result the court issues a two-year injunction, which puts Mincom in their rightful position because that is about how long it would take for other companies to develop a similar product had the trade secrets not been stolen.
b. Takeaway: Just as damages cannot exceed the rightful position, neither can an injunction.  Winston stands for the idea that you cannot get a bonus as a result of an injunction—allowing a competitor never to compete with Winston would have given them a windfall.
2. Approach #2 (Bailey): Once a court gains jurisdiction over a case, the court can use its equitable powers to do good—“a roving commission to do good.”
a. Bailey v. Proctor: Alred Investment Trust has two ways to invest – stocks and debentures.  There was $150k of stock invested into the company and $6 million worth of debentures. The stockholders decide to invest in very risky investments, as they only stand to lose $150k and have over $6 million to play with.  Bondholders only got 6% return on any investment, no matter how conservative or risky; have no say in investment; and stand to lose the most. So, stockholders get all the upside of risky investments while the bondholders bear all the detriment.  At the time, this was legal; however, Congress passed an act to prevent this to happen.  This act did not apply to the Alred Trust, however, because there was a grandfather clause.  The Trust ultimately went bankrupt, and a receiver was appointed.  The mangers of the trust were discovered to be engaging in fraud, and new management is appointed.  New management is appointed and makes a risky investment in a racetrack that pays off. The Trust becomes solvent again.  The court issues an injunction dissolving and liquidating the trust.  This puts the plaintiffs in better than the rightful position: Had the trust never been insolvent and the manager never engaged in self dealing, the bondholders would still be investors in a risky business. 

b. Rationale for this Approach: The original courts of equity were about fairness, not strict adherence to the law.

3. There is an ongoing debate between these two positions.

F. Structural Injunctions
1. Generally: A structural injunction is a series of preventive and/or reparative injunctions in public-interest litigation aimed at either restructuring an institution that has systematically violated the law or whose very structure is unlawful.  The classic examples are prison litigation, school desegregation cases, mental hospital cases, antitrust cases, and police civil rights cases (all institutional reform litigation).  These cases can last years and have long-term court oversight.

2. Theme: The same rightful position (Winston)/freewheeling equitable discretion (Bailey) issues arise in the structural injunction context, but the stakes are much higher and more public.  The issue is how much injunction plaintiffs should get and whether that injunction need be tied to the rightful position.

a. The Supreme Court has gone back and forth: 

i. Swann ordered a busing remedy that went beyond the rightful position.

ii. Milliken I held three years later that an interdistrict remedy was impermissible of an intradistrict problem, which effectively limited the remedy to the rightful position.

iii. Jenkins III finds the Court definitively coming down on the Winston rightful position approach: a school desegregation remedy has to be closely tied to the rightful position.

· Conservative rationale: Federal courts overseeing state and county institutions, which raises federalism concerns.



3. Desegregation Cases

a. Swann v. Charlotte-Mecklenburg Board of Education (1971): 15 years after Brown requires “all deliberate speed” de jure desegregation.  This came out of a NC school district that unquestionably used jure segregation in the past.  The only question is what the remedy should be.  District court issued a series of injunctions—under the old system of segregation, there was an elaborate busing system to implement segregation; here, D decided it wanted to draw wedges (like a pie) to determine districts, but P said that this was not adequate because a neutral division like this would result in segregated schools because of segregated neighborhoods that people lived in.  The district court took the wedge system and paired different wedges to create a busing system with the goal that the racial makeup of each school should match the racial makeup of the district as a whole.  Supreme Court says this was constitutionally permissible.  Issue: Does this put the plaintiffs in the rightful position or better than the rightful position? Critics of this mandatory busing system to achieve desegregation say that it puts the plaintiffs in better than the rightful position—this is freewheeling equitable discretion more like Bailey than Winston.  In the rightful position, the critics argue, had there been no de jure segregation, there still would have been de facto segregation; by giving these people integrated schools, they say, the court is inserting their own idea of equity.

b. Milliken I (1974): Ps sought to desegregate Detroit schools.  District court found intentional de jure segregation and that desegregation in Detroit was impossible because there were not enough white students in Detroit to create an integrated plan (whites were going to private schools and schools in the suburbs).  District court entered a remedy that would remedy segregation not only in Detroit but also in the suburbs.  Like Swann where the court matched districts to create desegregation, the court here combined city and suburb schools to create desegregation.  The Supreme Court rejects this remedy as going beyond the rightful position because the plaintiffs were put in a better position than they would have been in absent de jure segregation.  Court: An interdistrict remedy is impermissible for an intradistrict problem.  This ruling resulted in competing stands of precedent to determine whether courts should use freewheeling equitable discretion or the rightful position standard.
c. Missouri v. Jenkins III (1995): The Jenkins Court threw out Swann’s freewheeling equitable discretion approach and took up the Milliken I rightful position standard, and it hasn’t looked back since; this is the current standard.  The district court ordered major improvements to a Kansas City, MO, school system to make the school system more attractive to white students who had left the district for private schools (the goal of “desegregative attractiveness”).  The Court rejected this remedy as not appropriately tied to the scope of the constitutional violation and therefore not tied to the rightful position: absent the de jure segregation, these students would likely not have been in a racially integrated and well-funded public school system (while the improvements were all good, they didn’t address the wrong).  The Court also reiterates that you cannot give an interdistrict remedy for an intradistrict problem.

4. Other Structural Injunction Cases


a. Hutto v. Finney (1978) (prison conditions): Extremely bad prison conditions in Arkansas.  Punitive measures included solitary confinement in an 8 X 10 room with up to 11 people where they were only fed “grue” and had to sleep on the same mattresses.  Claim brought for Cruel and Unusual Punishment.  Court, among other things, puts a 30-day cap on solitary confinement, characterizing it as a prophylactic measure to ensure/protect the rightful position.  The majority essentially holds that it can go beyond the rightful position a little to ensure that P is placed in the rightful position.  Rehnquist’s dissent says there is no constitutional right not to be in solitary confinement for more than 30 days and that the majority is engaging in freewheeling equitable discretion. NB: Nobody (other than the dissent) here characterizes the Court’s actions as freewheeling equitable discretion; rather, the dispute is over a prophylactic measure. 

b. Lewis v. Casey (1996) (law libraries in prisons): Lawsuit by prisoners complaining about inadequate law libraries and legal assistance in state prisons, which they claim obstructs their access to the courts. The court issues an injunction requiring upgrading the libraries, including the acoustics of the libraries and translation for prisoners who don’t speak English.  The Supreme Court almost unanimously reverses, finding that standing requires an actual injury.  The Court held that proof of two instances of inadequate library assistance were a patently inadequate basis for a conclusion of a systemwide violation and imposition of systemwide relief.  This case is important because it shows all of the justices on board with the idea that freewheeling equitable discretion is not a proper basis for issuing an injunction.  
c. United States v. Virginia (VMI gender discrimination): This case affirms that the same principles that apply when lower courts give plaintiff more than the rightful position apply when lower courts give plaintiffs less than the rightful position.  Here, the Fourth Circuit found that VMI had unconstitutionally discriminated against women through its male-only admissions policy, and the lower court suggested that VA could solve this problem by opening a parallel school for women.  The Court rejected this solution as underremediating plaintiffs because the women’s program had inferior tangible facilities and inferior intangible benefits of being an alumnus of VMI.
G. Modifying Injunctions

1. Generally: A modification is a formal request to change an order that’s already been issued.  A permanent injunction is a final judgment that, unless vacated or modified on appeal, is res judicata—both claim and issue preclusive—in subsequent proceedings.  Federal Rule of Civil Procedure 60 and its state equivalents state the grounds on which final judgments may be modified or vacated in subsequent proceedings.

a. F.R.Civ.P. 60(b)(5): “On motion and upon just terms, the court may relieve a party . . . from a final judgment, order, or proceeding for the following reasons: . . . (5) applying it prospectively is no longer equitable.”

2. Consent Degrees: Consent decrees are contracts between the parties that, subject to court approval, become embodied in a court order.  Once entered, it is a final judgment and a permanent injunction just as much as if it had been fully litigated (and thus enforceable by the court through the contempt power).  From the point of view of the plaintiff, a consent decree is better than a settlement because it is backed up by the contempt power. 

3. Standard for Modification

a. Over time, the Court’s position on whether modification should be allowed has shifted.  It used to be much more strict (under Swift), but now it’s a little more flexible (Rufo).

b. Swift Standard: The party moving for modification must make “nothing less than a clear showing of grievous wrong evoked by new and unforeseen circumstances . . . .” “The inquiry for us is whether the changes (in circumstances] are so important that dangers, once substantial, have become attenuated to a shadow. . . . Nothing less than a clear showing of grievous wrong evoked by new and unforeseen conditions should lead us to change what was decreed after years of litigation with the consent of all concerned.”

c. Rufo Standard: “Under the flexible standard we adopt today, a party seeking modification of a consent decree must establish that a significant change in facts or law warrants revision of the decree and that the proposed modification is suitably tailored to the changed circumstances.”  (Unforeseen changes, though not necessarily unforeseeable.)

i. This new standard substantially relaxed Swift and made it much easier to get modification.  Rufo tells us that it’s not too hard to modify under changed circumstances, but modification is not permissible if the change was foreseeable

ii. Rufo Two-Step Process:

· Step 1: Figure out whether modification is permitted.  If so…

· This is a normative question: When should modification be allowed?

· Court lists non-exclusive grounds: changed factual conditions make compliance substantially more onerous; decree proves unworkable because of unforeseen obstacles; enforcement of the decree without modification would be detrimental to the public interest; statutory or decisional law has changed to make legal what the decree was designed to prevent; or if the parties based their agreement on a misunderstanding of the governing law. 

· Step 2: Figure out how to modify.

· Modification should be “suitably tailored to the changed circumstances.”

· Cannot modify in a way that violates the Constitution.

· Can’t impose the constitutional floor unless that’s part of the parties’ agreement.

· Defer to public authorities (if involved) re: how to remedy the problem. 

d. Reaffirmation of Rufo’s Flexible Standard: 
i. Frew v. Hawkins recently apparently reaffirmed the flexible Rufo standard, explaining that when state defendants are involved, “principles of federalism require that state officials with front-line responsibility for administering the program be given latitude and substantial discretion.” “The federal court must exercise its equitable powers to ensure that when the objects of the decree have been attained, responsibility for discharging the State’s obligations is returned promptly to the State and its officials.”  It is unclear, however, whether this lessens the Rufo standard, at least as to federal injunctions against state officials.

ii. Horne v. Flores: At issue was a federal district court’s refusal to modify an injunction in a class action case involving Arizona’s noncompliance with a federal statute requiring the state to take “appropriate actions to overcome language barriers in schools.”  The five conservative justices criticized both the district court and the Ninth Circuit for their failure to apply the flexibility of Rufo when the state asked for an injunction against it to be modified.  The Horne opinion included a lengthy discussion of the propriety of modifying injunctions in what it termed “institutional reform litigation,” stressing the danger of collusion and of locking in reforms that bind successor elected officials: Injunctions of this sort bind state and local officials to the policy preferences of their predecessors and may thereby improperly deprive future officials of their designated legislative and executive powers. 

· Horne is a reaffirmation of Rufo in word, if not in deed.

· Additional Factors Supporting Modification

· Courts should be sensitive to the possibility of collusion between government defendants and plaintiffs.

· Passage of time makes changed circumstances more likely.

· How will the Roberts Court handle requests for modifications?

· This and Frew send a message from the Roberts court that it will be much easier for defendants in institutional litigation cases to receive modifications.

· Modification Based on Collateral Attack: If you're an institutional defendant and you think that the state court has gone beyond the rightful position, you can go in and the district court needs to be receptive to modification.  This is incredibly important for structural injunction cases.

e. Prison Litigation After Rufo: Prison Litigation Reform Act
i. This statute applies only to prison litigation.  It includes a number of provisions, but one specifically applies to modifications.

ii. Under the PRLA defendant “shall be entitled to immediate termination of any prospective relief if the relief was approved or granted in the absence of a finding by the court that the relief was narrowly drawn, extends no further than necessary to correct the violation of the Federal right, and is the least intrusive means necessary to correct the violation of the federal right.”  In other words, if the district court granted an injunction going past the rightful position, or if the parties entered into a consent decree extending past the rightful position, then the prison warden can come in and ask that the district court modify to give no more than the rightful position (the constitutional floor)

iii. Consent Decrees: Another PRLA provision bars consent decrees going beyond the constitutional floor in prison-litigation cases (note, however, that parties can sign a consent decree that goes beyond the constitutional floor in non-prison litigation.

· Constitutional Floor: minimum required by the constitution; rightful position standard only, no prophylactic measures.

H. Rights of Third Parties


1. Generally: Because the scope of people affected by structural injunctions can be quite large, the issue becomes to what extent third parties may be affected by injunctions.  This was seen to some extent in Milliken, where the Court said that the busing solution proposed by the lower court was improper because it took over innocent suburb school districts.  The general rule is that, under Hills and Milliken, third parties may be burdened—even substantially—short of “restructuring” (but see Jenkins III).  District court orders to third parties, however, can be no more than minor and ancillary. 

2. Indirect Burdens on Third Parties

a. Rule: Third parties may be substantially burdened, so long as the burden doesn’t amount to restructuring.

b. Hills v. Gautreaux: Both Chicago Housing Authority and HUD were found to be engaging in racial discrimination by placing all public housing in poor black neighborhoods.  The Court upheld a remedy consisting in part of providing vouchers to poor Chicago residents to pay for housing in Chicago suburbs, which was contrary to Milliken in that it allowed HUD to take remedial action outside the city limits of Chicago to remedy problems within city limits.  The suburbs faced a large burden because they faced an influx of new poor residents who would need significant social services.  The Court distinguishes this case by saying that third parties (the suburbs) can be substantially burdened so far as the burden doesn’t amount to restructuring (as the order would have under Milliken). 

i. NB: It is nearly impossible to reconcile this result with Jenkins III, where the majority said that “desegregative attractiveness” is an “interdistrict goal” that violates Milliken I and burdens third parties too much.  The Jenkins dissent noted that Hills allowed great burdens and that Jenkins sub silentio overruled Hills.  As a result, the issue is left open for defendants to fight an injunction for the burden it places on third parties.  It does appear that the court is more concerned today about protecting federalism concerns than it was in the past.

3. Direct Orders to Third Parties
a. Rule: Third parties (or parties who are not adjudged as wrongdoers) cannot face anything more than minor or ancillary burdens as a result of a direct order (such as paying for part of the remedy).

b. General Building Contractors Ass’n v. Pennsylvania: Suits brought against unions and a contractor company.  The court found that the union was liable, but the company was not.  Nevertheless, it required the contractor company to meet minority hiring quotas and file quarterly reports.  The Court overruled as being beyond what is “minor” or “ancillary.”
i. NB: There’s some question as to where the line is drawn; O’Connor’s concurrence indicates that an order that the company file quarterly reports on progress would be minor, but the majority says this is too much. 

4. Comparing Direct Orders and Indirect Burdens
a. A direct order to a third party makes that party subject to the court’s contempt power.  As such, the Court says that a third party may only be minor or ancillary because of the strength of the contempt power and the fact that there is no basis for liability.  

b. Consider that the Chicago suburbs are burdened much more in Hills, at least monetarily, than the third party required to file quarterly reports in General Building Contractors.  The direct order/indirect burden line is very formalistic and does not really line up with what third parties have to bear in their burdens.

I. Preliminary Relief
1. Standard Four-Part Test for Granting Preliminary Injunctions
a. (1) Likelihood of success on the merits (includes propensity)

i. Preponderance standard.  
ii. If you have a weak legal case—can’t prove the facts or a legal issue involved in a cause of action—then a PI won’t issue.
b. (2) Possibility (sliding scale)/likelihood (Supreme Court) of irreparable injury to plaintiff if relief is not granted

i. Irreparable Injury: Unlike the traditional irreparable injury showing required for permanent injunctions, the irreparable injury showing for preliminary relief looks only to a finite period of time: From the request for the preliminary injunction to the final judgment.  This can be more difficult to show.

ii. Sliding Scale?

· Before Winter v. Natural Resources Defense Council (case re: whether Navy’s use of sonar injures marine life), the rule in the Ninth Circuit was that you could get a PI two ways:

· (a) Showing all four elements, or

· (b) Sliding Scale Approach: showing EITHER that there’s a HIGH probability of success on the merits but a LOW risk of irreparable injury, OR a LOW probability of success on the merits but a HIGH  risk of irreparable injury

· The Supreme Court in Winter rejected the “possibility” sliding-scale standard as too lenient: “Issuing a preliminary injunction based only on a possibility of irreparable harm is inconsistent with our characterization of injunctive relief as an extraordinary remedy that may only be awarded upon a clear showing that the plaintiff is entitled to such relief.”  Thus, the plaintiff under this standard must meet all four elements to get a PI.

· Ginsburg’s dissent and a new Ninth Circuit case, Alliance for Wild Rockies both say that the sliding scale still lives—P has to meet all four elements, but the court will give some slack on how to balance the factors. 

c. (3) Balance of the hardship favors plaintiff (i.e., consideration of irreparable injury to defendant if relief is granted)

i. Plaintiff must show that he will suffer more without the injunction than the D will without it.

ii. Rationale: There’s a chance that the court will get the first factor wrong.  This factor takes into account the degree of risks involved for each side in the event that the court errs.

d. (4) Public interest (in certain cases)

i. Unnecessary in a totally private dispute. 

2. Status Quo?  Courts are more likely to issue an injunction that freezes things than they are to issue an injunction that changes the status quo.  While this is not a formal factor, it is widely agreed that it is much more difficult to obtain an injunction that would alter the status quo.

3. Outside of Federal Court: Some jurisdictions require proof of all elements, while others balance the totality of the circumstances. 

4. Stupid Economic Analysis of Preliminary Injunction Decision
a. Rule: Grant preliminary injunctions IF and only if: P x Hp > (1 – P) x Hd, where P is the probability plaintiff will ultimately succeed at trial, Hp is harm to plaintiff if interim injunctive relief is erroneously denied, (1 – P) is probability defendant will ultimately succeed at trial, and Hd is harm to the defendant if interim injunctive relief is erroneously granted. Add public interest on whatever side if appropriate to Hp or Hd.

b. Explanation: Under this formula, a court calculates the expected loss each side would face if the court erred, by multiplying the likelihood of each party’s success by the extent of loss the party would face if the court guessed wrong at the preliminary injunction stage. The left-hand side of the formula is simply the probability of an erroneous denial weighted by the cost of denial to the plaintiff, and the right-hand side simply the probability of an erroneous grant weighted by the cost of grant to the defendant.

5. Appellate Review of Grants or Denials of Preliminary Injunctions
a. Preliminary injunctions are appealed through an interlocutory appeal
b. Standard: Abuse of discretion.

i. In theory, this standard is supposed to give a lot of deference to the district court; in practice, the Ninth Circuit does not give much deference to the district court, and the Supreme Court does not give much deference to the Ninth Circuit.

6. Seeking Stays Pending Appeal

a. Generally: Stays are similar to preliminary injunctions (appellate court must make a decision whether to put the lower court’s order on hold before hearing the full appeal) and raise similar issues regarding the risk of error.

b. California Rule for Staying Money Judgments: Must post a stay bond at 2.5 times the amount of the judgment (because of the interest that would accrue during the appeal).

c. Stays of Non-Money Judgments in Federal Courts

i. Standard is abuse of discretion; burden is on the party seeking the stay.

ii. Procedure: When you want to get a stay in federal court, you first have to ask the district court to stay its own ruling (pursuant to the Rules of Appellate procedure).  These requests are almost denied, but once they are then the circuit court can review that (also for abuse of discretion)

d. Request for Stay in the Supreme Court

i. Test (Rostker v. Goldberg)

· (1) There is a reasonable probability that four Justices will vote to grant cert;

· (2) There is a “fair prospect will conclude that the decision below was erroneous”;

· (3) Irreparable harm is likely to result from the denial of a stay; and

· (4) Balance of the equities (look at harm to both parties as well as the interests of the public at large)

7. Injunction Bonds
a. Generally: Injunction bonds are another way to deal with the risk of error in preliminary relief situations.  A stay bond comes at the time after final judgment pending appeal where there’s been a money judgment, and the bond has to be posted (up to 2.5x in CA) pending appeal.  A bond must also be posted at the time of seeking a TRO or PI to ensure against any damage caused by an erroneously issued injunction. 

b. Liability Rule: When a liability bond is issued, liability is limited to the amount of the bond.

c. Two-Stage Analysis: 

i. (1) Court must decide whether or not bond should issue: 

· In practice, plaintiff moves for a PI, then the defendant asks for the bond, then the parties argue over the amount.  

· The court is NOT required is require a bond—the rule gives the court discretion on the amount, and the amount could be $0.

ii. (2) When there’s a reversal of an injunction or a TRO after judgment on the merits and the defendant tries to collect on the bond, liability is limited to the amount of the bond.

· If plaintiff waives the bond requirement at the argument stage (“Look, I won’t post a bond, but my liability will be unlimited.”), the plaintiff can be on the hook for the full amount of liability.

· If there’s no reversal, then the bond is dissolved, but plaintiff still has to pay the premium on the bond.  Thus, the bond requirement is a deterrent to plaintiffs’ seeking a preliminary injunction/TRO.

d. Coyne-Delany Co. v. Capital Development Board: Coyne-Delaney contracted to install toilets in a state prison.  The installed valves failed multiple times, so Coyne was excluded from the second phase of bidding and the board required bidders to use Coyne’s competitor. Coyne first got a prelim injunction to prevent the prison to use their competitor, then got a TRO preventing the board from opening bids. The state asked for a $50k injunction bond. From the times the bids were received and when they were finally opened, the lowest bid ($14k) had expired. Thus, because the court issued the preliminary injunction when it shouldn’t have (due to a change in law), the state had to take new bids, and the new lowest bid was $50k. Coyne-Delaney argues in this case that it shouldn’t have to pay on the bond because they had a good-faith argument and the law changed, which wasn’t their fault.  The court, however, said Coyne still had to pay, but that it was limited to the amount of the bond.
8. Temporary Restraining Orders
a. Generally: Unlike preliminary injunctions, TROs are not appealable.  Thus, the issue of timing becomes important for TROs with notice, which Rule 65 does not give a specific timeframe for.  

b. F.R.Civ.P. Rule 65(b)(1): Issuing Without Notice. The court may issue a temporary restraining order without written or oral notice to the adverse party or its attorney only if: (A) specific facts in an affidavit or verified complaint clearly show that immediate and irreparable injury, loss, or damage will result to the movant before the adverse party can be heard in opposition; and (B) the movant’s attorney certifies in writing any efforts made to give notice and reasons why it should not be required.
i. Under this rule, a TRO can be sought without notice, but you have to explain why you are doing so, and you have to have a good reason (circumstances are limited).

ii. Two good reasons:

· (1) Cannot find the defendant

· (2) If you give notice, the defendant will do the very thing you don’t want him to do between the giving of the notice and the hearing.

c. Carroll v. President and Commissioners of Princess Anne: White supremacist rally held on October 6th.  Crowd formed, and the leaders announced they’d hold another rally the following day.  The city applied for and obtained a TRO.  There was no notice given to the white supremacists that there was going to be a hearing (ex parte hearing).  The judge issues the restraining order originally for 10 days (basis: public safety; possible counter argument: 1A free speech and freedom of association—this could not be made, however, because they were not given notice).  The sheriff then gives notice after the TRO is issued.  The court of appeals held that the TRO without notice violated due process rights to notice and a hearing. 

d. Appealability: Preliminary injunction orders are appealable in federal courts.  In contrast, orders granting or denying TROs are not typically appealable.  However, a court’s refusal to modify a temporary restraining order might be appealable as an interlocutory order. 

e. Duration
i. Rule 65(b)(2): Every temporary restraining order issued without notice must state the date and hour it was issued; . . . . The order expires at the time after entry—not to exceed 14 days—that the court sets, unless before that time the court, for good cause, extends it for a like period, or the adverse party consents to a longer extension.  The reasons for an extension must be entered in the record.

ii. TRO without notice: 14 days, with a single 14-day extension under Rule 65.

iii. TRO with notice: Issue is not clear. Two possibilities (Sampson vs. Granny Goose)

· (1) Sampson: The TRO after 14 days is treated as a preliminary injunction, which becomes appealable.  Most courts have followed this rule.

· (2) Granny Goose: The TRO with notice dissolves after 14 days—just like a TRO without notice

iv. Why does it matter?

· A person cannot be held in contempt of an expired order

· TROs are not appealable

· Safe strategy in an unclear case: Move in trial court for dissolution of TRO, and appeal that order

f. Dissolving a TRO
i. Rule 65(b)(4): On 2 days’ notice to the party who obtained the order without notice—or on shorter notice set by the court—the adverse party may appear and move to dissolve or modify the order.  The court must then hear and decide the motion as promptly as justice requires

ii. A ruling from the district court re: dissolving a TRO is appealable.

III. Declaratory Remedies

A. Generally: It is harder to get an injunction than a declaration because there are more hoops to jump through; declaratory judgments are quicker, easier to get, and carry fewer stakes.  Parties will be more interest in the contempt power (and thus an injunction) where enforcement is a concern.  Parties will be more interested in a declaration where there is a bona fide dispute, such as where a property line is, but the contempt power is not needed right away. Ultimately it’s a trade off as to which one you want: sometimes you can’t get either, sometimes you can get both, and then it’s a question as to which is tactically to your advantage

B. Form vs. Function: Consider this distinction throughout this section.  For examples, nominal damages in form looks like damages; in function, however, they look more like a declaration of the parties’ rights.

C. Article III Problem?

1. Ripeness: To obtain a declaratory judgment, plaintiff must show ripeness instead of propensity.  This is not only analogous to propensity; it also solves the Article III problem because it establishes the case or controversy requirement.

2. Nashville, Cattanooga, & St. Louis Railway v. Wallace (1933): Plaintiff sues alleging that a state excise tax on gasoline violated the dormant commerce clause.  The problem in this case is that Article III courts cannot issue advisory opinions.  The argument here is that the government may not even collect the tax, so the Court is without jurisdiction to hear the case because there is no case or controversy (yet).  The Court held that a declaratory judgment case may be heard under Article III “so long as the case retains the essentials of an adversary proceeding, involving a real, not a hypothetical controversy, which is finally determined by the judgment below.”  This case stands for the fact that courts may hear declaratory judgment cases without violating Article III.

3. Cardinal Chemical Co. v. Morton International, Inc.: Morton sues alleging that Cardinal infringed some of its patents. Cardinal countersues claiming the patent was invalid.  The district court found (1) no infringement and (2) that the patent was invalid. The Federal Circuit decided that there was no infringement, but vacated the declaration of invalidity on mootness grounds since no infringement was found.  The Supreme Court rejects the Fed Cir’s per se rule that a declaration is invalid where infringement is not found.  The Court finds that ripeness was met because there was an actual controversy between the parties—there was concern re: what would happen the next time the D wants to do something even close to what P had patented. This is an especially important concern in the patent context because of the so-called “scarecrow patent”: Until a court determines that the patent is invalid, the patentee can sue alleged infringers and/or coerce them into settlements or licensing agreements

a. Takeaway: One of the main benefits of a declaratory judgment is to reduce uncertainty as to parties’ rights

D. Implicitly Coercive: If a declaration is violated, the court can follow it up with an injunction.  This, however, is usually unnecessary; usually when a court says something is unconstitutional or illegal, the declaration will not be violated because the adverse party knows the court will issue an injunction if they violate the declaration.

E. Tactical Issues

1. Younger Abstention: Once a state prosecution is pending, a federal court will abstain—due to federalism concerns—from hearing a case requesting it to consider a federal/constitutional defense.  If the state enforcement action is already pending in state court, the defendant must present his federal defense in state court; he cannot sue in federal court to enjoin either the pending prosecution or any threatened future prosecutions. 

a. However, you can bring your claim in federal court in the first instance to have the constitutionality of a statute determined.

2. Claim and Issue Preclusion

a. Rule: Res judicata unless the first action was for pure declaratory relief.

i. Declaration Only: If all you seek is a declaration, then whatever the court rules on that issue is issue precluded (collateral estoppel).  If you then seek damages later, the issue has already been decided and you merely need to seek damages.

ii. Declaration + other relief: If you ask for damages or specific performance on top of a declaratory judgment, then you cannot later seek further relief—this is both issue (collateral estoppel) and claim preclusive (res judicata).  Thus, do not ask for anything more than a declaration if you think you might want to sue later

b. Mycogen: Long-term contract between parties; unclear what the contract meant; one party sued for a declaration to figure out what it meant, and threw in a small damages claim.  Court decides this claim, then later there’s a big breach of contract case and a party sues for damages.  That party wins $175mil in damages, plus $50mil in interest, then the whole case is reversed because the whole case should never have gone to trial in the first place because of the initial damages claim brought with the declaratory judgment.
F. Other Declaratory Remedies

1. Nominal Damages: Compensatory in form, declaratory in function.

2. Other remedies that can be declaratory in function, if not form: bills to quiet title, bills to determine adverse claims, trespass to try title, replevin, trover, detinue, ejectment, trespass, bill to remove cloud, cancellation, rescission, re-execution

a. Newman Machine Co. v. Newman: Quiet title case.  Newman is complaining that he was given an inadequate price for the sale of his shares in a corp.  Threatens to sue.  Transaction occurred in 1959, still hasn’t sued as late as 1966.  The fact that he hasn’t sued threatens the value of the company because, for example, if the company wanted to get a loan, it would have to disclose the potential litigation exposure.  Machine Co sues for bill to quiet title, not declaratory judgment.  The court holds that while there is no statute in North Carolina authorizing suits to quiet title to personalty, it was adhering to the general rule that such suits may be maintained in equity where, due to exceptional circumstances, there is no adequate remedy at law.
i. Takeaway: Declaratory-relief laws are very state-specific.  You have to know each state’s law to know what tool to use to get your declaration.  If the state has a declaratory judgment action, you could bring that; if not, you may have bring something else that has the same function.

3. Reformation/Rescission

a. Generally: Reformation is a remedy, not a cause of action—you sue and ask for reformation.  Some classify these remedies as declaratory in function.

b. Rule: You can get reformation where there is a mutual mistake as to the writing or where there is unilateral mistake caused by the other party’s fraud.  For reformation to be available, the mistake must be as to the writing (ex: Hasen contracts to sell his car to me for $10,000.  Car is worth $10,000.  Before the car is transferred, it burns up.  This is not mistake as to the writing; this would be a good case for rescission).

c. Hand v. Dayton-Hudson: Hand was an attorney in the legal department for Dayton Hudson (now Target).  Dayton is letting him go, and in return for a severance, Dayton wants him to sign a waiver of claims against the company arising out of his employment.  He takes the contract home and retypes it on a typewriter, adding an extra provision waiving all claims except claims for breach of contract and age discrimination.  He signs, takes the severance, and later sues.  Dayton: “You can’t do that, you waived claims.” Hand: “Read the contract!” Dayton: “You altered that.” Hand: “Damn straight I did.”  Dayton wants to reform (rewrite) the contract to conform to the original one.  The general rule is that reformation is only available in cases of mutual mistake, but the court finds an exception in the case where unilateral mistake was caused by the other party’s fraud.  Contract reformed.
IV. Restitution 

A. Basically: Restitution is both substantive law and a remedy—sometimes it is only the remedy, and other times it can be a cause of action when no other is available.  Restitution aims to prevent unjust enrichment and thus measures plaintiff’s recovery by defendant’s gain rather than by plaintiff’s loss.  Some restitutionary remedies are legal, while others are equitable (in which case, at least in theory, you must prove irreparable injury); some equitable restitutionary remedies include quasi-contract, quantum meruit, constructive trust, replevin, ejectment, and equitable lien.

B. Availability of Restitution

1. General Rule 1: No restitution if defendant has no gain or enrichment (e.g., auto accident) (cf. Farash)

a. Farash v. Sykes Datatronics, Inc.: Plaintiff claims that he and defendant entered into an agreement whereby defendant would lease a building owned by plaintiff, who was to complete its renovation and make certain modifications on an expedited basis.  Defendant, however, never signed any contract and never occupied the building.  The court finds no contract because it did not satisfy the statute of frauds, and NY does not accept reliance as a means to take the contract out of the s/f.  There’s no enrichment here because the tenant never moved in.  Thus, there’s no breach of contract, there’s no reliance exception to get out of the s/f, and there’s no enrichment; thus, the tenant should win.  Nevertheless, the landlord wins.  The court seems to be saying that reliance should allow for recovery despite the fact that NY doesn’t recognize this exception.  The court seems focused on reliance, but it doesn’t want to overturn precedent disallowing this exception, so it calls the recovery “restitution.”  This case was wrongly decided (result was fine, but the reasoning was faulty) because there can be no restitution absent unjust enrichment.  

2. General Rule 2: No restitution if defendant has not acted unjustly (e.g., failure to pay a good Samaritan) 

C. Restitution Particularly Attractive in Three Situations

1. There is no other cause of action

2. Defendant’s gain exceeds plaintiff’s loss (especially in cases of conscious wrongdoers)

3. Defendant is insolvent and plaintiff can get a preference in bankruptcy by seeking restitution of the specific property that used to be his.

D. Law vs. Equity: Enforcement of restitutionary remedies and whether you get a jury depends on whether the restitutionary relief is legal or equitable.

1. Legal: Right to a jury trial; enforcement in the same way as damages (money judgment)

2. Equitable: No right to a jury trial; special means of enforcement that makes it more likely to get money or preference in bankruptcy, including constructive trust.
E. Major Categories of Restitutionary Recovery: Substantive Bases for Restitution

1. Benefits Conferred by Mistake

a. Rule: The remedy for unjust enrichment is restitution.  A person who pays money to another by mistake is entitled to restitution from the payee or other beneficiary of the payment.  This is true even though the mistake is due solely to the payor’s lack of care or inadvertence (negligence of the payor is not a bar to plaintiff’s recovery), as well as where the payee shares in the payor’s mistake.

i. Blue Cross Health Services, Inc. v. Sauer: Upon admission to the hospital, Robert Sauer told the admission clerk that he had BCBS but didn’t have his card, when in reality his coverage had been cancelled for failure to pay premiums (he may or may not have known because his dad paid the premiums).  The clerk found coverage in the computer for William Sauer at a different address; assuming this was him, she entered the address Robert Sauer had given her.  BCBS issued 66 checks worth more than $22k, all of which were deposited in Sauer or his father or his father’s business’s accounts.  BCBS brings suit seeking a constructive trust premised on unjust enrichment.  Here, the loss to the plaintiff was equal to the gain of the defendant, and the remedy was a money judgment for $22k.  The court rejected the Sauer’s argument that they shouldn’t have to pay because they changed their position in reliance on the money because it was clear the Sauers were taking money they knew they weren’t entitled to. 

b. Mistaken Improvers: The Special Case of Land

i. Generally: The biggest problem in the mistaken improver’s context is the determination of value (market value or subjective value?) and liquidity (party may want to keep land, but can’t afford to pay for the improvement).  For example, Bill mistakenly builds a barn on Mary’s land at the cost of $10,000.  Mary does not want or use the barn, and she has no real assets.  The value of the land has increased by less than $10,000 because of the barn.  Mary has three possible remedies, all of which are problematic: (1) Mary has to pay for the barn, but she may not have the money to do so, and she may not even want the barn; (2) Mary has to sell her land, but she may not want to sell her land; and (3) Mary could opt for option 1, but limited to the next time the property is sold or transferred by means of an equitable lien.  

ii. Somerville v. Jacobs: Plaintiffs owned lots 44, 45, and 46.  They mistakenly built a warehouse building on lot 47, believing it to be lot 46.  The Somervilles subsequently conveyed lots 44–46 to Engle and Pappas, who subsequently leased the building to Coca-Cola.  After the building was completed, the defendants realized it was on their land and claimed ownership on a theory of annexation.  Court forced D either to buy the barn or sell the land minus the value of the improvement

· Rule: Equity will grant relief to one who, through a reasonable mistake of fact and in good faith, places permanent improvements upon land of another, with reason to believe that the land so improved is that of the one who makes the improvements

2. Benefits Conferred on Transferor with Defective Consent or Authority

a. These cases deal with defendants who are not innocent (compare to mistaken improver and other cases where defendant is merely negligent).

b. Ex: Niece tells her uncle that he is signing to be a guarantor of a student loan; in fact, he is signing away his interest in Whiteacre.

3. Benefits Conferred Intentionally by Professionals; cf Officious Intermeddlers, Good Samaritans

a. These cases most often arise in emergency situations where contracting is not an available option due to the duress of the emergency.

b. Officious Intermeddler/Good Samaritan Rule: No restitution is available for benefits conferred by “officious intermeddlers” or “Good Samaritans”

4. Benefits Obtained Through Tortious or Otherwise Wrongful Conduct

a. In the following situations, you could sue for damages or for restitution instead: 

i. Trespass or conversion

ii. Misappropriation of assets

iii. Interference with intellectual property rights

iv. Breach of fiduciary duty

v. Other wrongs (Restatement catch-all)

b. State v. A.N.W. Seed Corp: State brought suit against ANW for alleged violation of the Consumer Protection Act, and a default judgment was granted against ANW.  After ANW filed a notice of appeal (and had not posted an appeal bond), the state obtained a writ of execution and the sheriff seized and ultimately sold farm machinery, vehicles, and other personal property of the defendants.  Six months later the court of appeals reversed the judgment. Issue: When a plaintiff executes on an unsuperseded judgment which is later reversed on appeal, what is the measure of restitution to be made by the judgment creditor—proceeds of the sheriff’s sale or fair market value of the property sold? Rule: The Restatement explicitly establishes that the common-law measure of restitution, under the facts of this case, is the proceeds from the sheriff’s execution sales, not the market value of the property sold, together with interest from the date of seizure.  Had ANW posted a bond, this case would have been easy: It would have lost the premium on the bond, but that’s all.  Instead, while there’s no doubt ANW is entitled to restitution, that recovery is limited to the lower amount because the state did not do anything wrong, and ANW could have posted a bond, but it did not. Had the state gotten more than the equipment was actually worth, then ANW probably would have gotten the whole amount, including the amount over what the equipment was worth.  This is because ANW should get the amount by which the state was enriched; had the state not collected the property under the judgment, they would not have gotten that amount.
5. Benefits Conferred by Contract

a. Three Situations:

i. (1) Where the Contract is Unenforceable (e.g., contract void on statute of frauds grounds)

ii. (2) As an alternative measure of recovery in some breach of contract claims (e.g., losing contracts; possible for “opportunistic breach”)

iii. (3) As a remedy for a breaching party to offset a claim for breach of contract (Neri—Retail Marine, the non-breaching party, had to pay the breaching party because the security deposit exceeded the damages): The reason the breaching party is entitled to restitution is that it would be unjustly enriched—it has a right to damages, but to keep more would be unjust

b. Anderson v. Schwegel: Schwegel orally agreed to restore Anderson’s vintage car.  Anderson thought the $6k price included everything except upholstery; Schwegel thought it included only the body work.  Neither was aware of the other’s understanding.  Schwegel sent an itemized statement exceeding $6k, and Anderson did not object.  The final bill totaled $9,800.27; Anderson had paid $5k and insisted he only owed $1k more.  The claim here is in quantum meruit, an old cause of action for restitution based on the reasonable value of services provided, because there was no enforceable contract since the parties didn’t agree on the material terms of the contract and any potential oral contract violated the statute of frauds.  The uncontroversial aspect of this case is the determination that the mechanic was entitled to restitution; the difficulty is determining the amount.  The court uses the actual price the mechanic was going to use as opposed to the enhanced value of the car because a classic car is worth less on the open market than it is to the owner, and the enhanced value of the car would have been unfair to the mechanic.
F. Measuring Restitutionary Recovery

1. Restatement General Principle on Measure of Gains to Defendant: The greater the extent of the conscious wrongdoing by the defendant, the more likely the rule will measure gains in ways that help plaintiffs.  Conversely, innocent defendants who unjustly enrich themselves don’t have their gains measured as harshly.

2. Bypassing the Market

a. Definition: A defendant bypasses the market when there is no impediment to negotiating with the plaintiff, but it nevertheless bypasses the market and uses plaintiff’s property without permission.  When people bypass the market, it creates economic inefficiency and frustrates voluntary transactions.

b. Olwell v. Nye & Nissen Co.: Plaintiff sold and transferred to defendant his ½ interest in Puget Sound Egg Packers.  By the terms of the agreement, plaintiff was to retain full ownership of an egg washing machine.  Plaintiff arranged for the machine to be stored in a space adjacent to the premises occupied by defendant but not covered by its lease.  After WWII broke out, defendant’s treasurer ordered the egg washer taken out of storage without P’s knowledge; the washer was put into operation for three years, at which time plaintiff discovered its use and offered to sell it for $600.  Defendant countered with $50; plaintiff sued and got $10/week of use.  Plaintiff could have sued for damages of the market value of the machine at the time of the wrong, damages for loss of use, or replevin; instead, plaintiff decides to waive the tort and sue in assumpsit (assumpsit is an old writ used when suing for breach of contract; over time, it also became the writ used for certain restitutionary claims, including a claim for quasi contract)—basically the court gave the plaintiff a choice of remedies: sue in tort, or waive the tort damages and sue for restitution.  The court sets restitution at $1,560, based on $10/week for three years’ use, which was well beyond the purchase value of the machine.  Plaintiff receives the higher amount because the defendant was a conscious wrongdoer, so uncertainty was resolved against the defendant (which makes restitution look punitive).  The defendant here deliberately bypassed the market: there was no impediment to D negotiating with P, but instead it bypassed the market and used the machine without permission.
3. Accounting for Profits

a. Burden-Shifting Scheme

i. First, the court looks at gross receipts.

ii. Second, the defendant has to produce accounting books to show expenses, overhead costs, profits from other sources, etc.

iii. This will result in a money judgment for the amount of profits, which is essentially disgorgement.

b. Maier Brewing Co. v. Fleischmann Distilling Corp.: Plaintiffs brewed and distributed Black and White scotch.  Defendant Maier began brewing cheap beer under the Black and White label and distributed that beer exclusively through defendant Ralphs.  The trial court found that defendants deliberately infringed on plaintiff’s trademark, that there was no competition between the two products, but that consumers might think that the same company produced the beer and the scotch.  Plaintiff’s losses are too speculative to predict because the products didn’t directly compete, so plaintiff sues for restitution.  Like Olwell, there was intentional bypassing of the market here; as a result, plaintiff can recover the restitutionary measure instead of damages.  The court does an accounting for profits without apportionment (either because it was not argued or the court rejected it).  This case looks tough on the defendant because it takes away all of defendant’s profits, not just those attributable to the infringement.  Not all courts will be so tough; instead, some will use apportionment.
4. Apportioning Profits
a. Generally: Apportionment generally deals with mixture/commingling cases, where stolen material is mixed with original material.  It is the defendant’s duty to argue for apportionment. In earlier cases, the Supreme Court denied apportionment where it was too difficult to determine the amount of profit that was due to the wrongdoing, but after Sheldon, most courts will apportion. The defendant’s culpability and profit are both relevant in determining the correct amount of apportionment—the worse the wrongdoing, the more doubts will be resolved against the defendant.

b. Means of Apportionment: The typical approach is to determine the portion of profits attributable to the stolen material, but other possibilities include the cost of a license/royalty and awarding restitution only if the misappropriated material put defendant over the top into profitability.

c. Two Issues

i. Issue 1: What percentage of profits is attributable to the misappropriated material?

· Sheldon v. Metro-Goldwyn Pictures Corp: Sheldon sued Metro-Goldywn on the grounds that MGM’s movie, “Letty Lynton,” infringed on Sheldon’s play, “Dishonored Lady.”  MGM had originally tried to negotiate for rights to the play, but negotiations broke down; like the other cases, MGM here intentionally bypassed the market (and is a conscious wrongdoer). Plaintiff’s damages are loss of a licensing fee or purchase price from another buyer.  Like Maier, this is a mixture case; here, plaintiff’s intellectual property (the words from the play) was mixed with studio talent, marketing, etc. The district court found infringement and awarded Sheldon all of MGM’s net profits.  The Court of Appeals reversed, holding that there should be an apportionment and fixing Sheldon’s shares of the net profits at one-fifth.  The Supreme Court affirms.

ii. Issue 2: What expenses may defendant deduct to show its profits? (Treatment of Variable and Fixed Costs)

· Variable costs are costs incurred in producing/working with the misappropriated item and always get deducted from gross revenue to find profit (the more you sell, the more your costs are)

· Fixed costs are those incurred generally in business, such as rent and other overhead.  These costs may get deducted depending on certain factors, and there is disagreement about how much fixed costs to subtract out.

· Two-Step Process for Dealing with Fixed Costs

· Find items of overhead that have a substantial and direct “nexus” to producing an item; and

· Come up with a “fair and acceptable allocation formula for fixed costs.

· In both steps, the more “conscious wrongdoing” by the defendant, the stingier the deductions for fixed-cost expenses.

iii. RULE/Summary: First, determine the percentage of profits attributable to the misappropriated material.  Then deduct expenses: Variable costs are subtracted out first.  Then you look at fixed costs category by category to find a sufficient nexus.  If such a nexus is found, then you have to come up with a fair and acceptable allocation formula for deducting these fixed costs.  This leaves you with the profits attributable to the infringing item.
iv. Hamil America, Inc. v. GFI: Hamil sued GFI, SGS, and JC Penny alleging that GFI copied one of its floral fabric patterns, that SGS had manufactured garments using the infringing fabrics, and that SGS sold the garments to JC Penny, which sold the garments in its stores.  Hamil prevailed at trial and was awarded damages against all three defendants.  Under the relevant copyright statute, Hamil could recover the actual damages suffered by it as a result of the infringement and any profits that are attributable to the infringement and are not taken into account in computing the actual damages.  Under the statute, the infringer’s profits are calculated as the gross sales of infringing goods minus the costs that the infringer proves are attributable to the production and sale of the goods. Expenses here are the costs to produce the garments, marketing, shipping, etc.  The defendant also argues for overhead, and this case concerns a dispute over fixed costs (insurance, staff, etc).
v. Gaste v. Kaiserman: This case concerns Brazilian Morris Kaiserman’s infringement on the musical aspect (as opposed to the lyrics) French Gaste’s relatively unknown song.  The district court awarded damages against both Kaiserman and his publisher, Fermata.  On appeal, Fermata argues that the award against it should be reduced to account for the amount of the song’s success attributable to the lyrics, independent of the infringing music.  Fermata also argues that it is entitled to a reduction for the costs incurred in producing and distributing the infringing song.  This case again concerns a mixture (Kaiserman mixed his words with infringing music).  For the first step, the jury decides that 12% of the profits were attributable to the lyrics.  The burden of proof for proving costs is then on the defendant.  D’s variable costs were printing the vinyl, shipping the records, etc.  D then argues that 90 percent of his costs must be attributed to Feelings because Feelings brought in 90 percent of the company’s revenue, but the court rejected this.
d. The Bought and Paid For Rule

i. Rule Part 1: When you’re figuring out what to subtract out, you do not subtract out the value of the defendant’s own labor.
· Ex: D would normally be paid $100/hour, and he spent several hours appropriating P’s work into his own.  His $100/hour fee cannot be subtracted out.
ii. Rule Part 2: When you start doing the percentage apportionment, you don’t give any credit to the reputation of the defendant that is part of what makes the thing profitable (but intrinsic value can be subtracted out).

· Not all courts follow the second prong because the distinction between the defendant’s reputation and intrinsic value is a hard one to determine (see My Sweet Lord/George Harrison case).

· Ex: Many people would buy a DaVinci sight-unseen; this reputational premium cannot be subtracted.  However, many who see the Mona Lisa agree that it’s a beautiful piece of art, regardless of whether they know it’s a DaVinci; this intrinsic value may be subtracted out.

iii. NB:  The bought and paid for rule treats defendants who directly steal worse than those who hire someone else to steal.

· Ex: A steals art supplies and pays B $200 to paint a portrait.  A can subtract out the $200 because that was bought and paid for; however, if B had simply stolen the items and painted something himself, he cannot subtract out the fee he would usually charge.

e. Summary
[image: image2.wmf]
G. Restitution and Contract
1. Overview: In cases of breach of contract, a non-breaching party may seek restitution instead of damages in the following situations: 
a. (1) Opportunistic breach of contract
b. (2) Breach of contract in cases where specific performance could be available (May)
c. (3) Losing contracts with partial performance under the Restatement of Contracts (although not every jdx follows this)
2. Opportunistic Breach

a. New Restatement Section on Opportunistic Breach of Contract: When there is an opportunistic breach of contract, the breaching party may have to pay full profits in lieu of damages even if performance is complete (R.3d of Restitution § 39).

i. Must Show: 

· (1) Material breach, 

· (2) Opportunistic breach (deliberate and profitable), and

· (3) Damages would be inadequate to protect the non-breaching party’s contractual entitlement

ii. Rarely available

iii. This might help explain the result in Snepp (below)

3. Breach of Contract Where Specific Performance Could be Available

a. May v. Muroff: In the interim between entering into a contract to sell his land and the final closing thereof, the seller improperly sold fill from the land to a 3d party for $240k.  This reduced the purchase price by $122,067.  The trial court held that the plaintiff’s damages were the difference between the value of the land before and after the injunction ($122,067).  This court holds that, since the seller’s breach was deliberate, he should not be permitted to profit by his wrong; thus, the plaintiff is entitled to the fruits of the seller’s wrongfully received windfall ($240k).  Two possible rationales for failing to adhere to the efficient-breach theory and just awarding damages: (1) Specific performance would have been available in this case had plaintiff filed suit before the fill was transferred (in which case the plaintiff would get the land and could sell the fill for $240k himself, thereby reaching the same result); and (2) the defendant opportunistically breached this contract, so the defendant should not be able to keep the profits. 

4. Losing Contracts

a. Contract Price as a Cap on Restitutionary Recovery?  The Restatement of Contracts and the Restatement of Restitution differ on the amount recoverable for losing contracts

i. Restatement 2d of Contracts (§ 373, comment d): Contract price is not the ceiling.

· The Restatement of Contracts says that the measure of restitution can exceed the contract price, so this is often the best choice in losing-contract situations

· When deciding on the reasonable value of goods and services for restitutionary recovery, the court can choose either the value to the defendant or the cost of hiring someone in the non-breaching party’s position to do the same work.

ii. Restatement 3d of Restitution: Restitutionary recovery should be capped at the contract price unless there’s an opportunistic breach of contract.

5. Rescission
a. Generally: Rescission is restitution in the form of undoing a transaction (although it is declaratory in form).  The transaction must be undone as much as possible.  Rescission is available in cases of mutual mistake, unilateral mistake caused by the other party’s fraud (Hand), undue influence, duress, and (sometimes) material breach of contract with partial performance (Mobil Oil).  Rescission is unavailable when one party has already fully performed. 

b. Mobil Oil Exploration & Producing Southeast, Inc. v. U.S.: Mobil seeks restitution of $156 million because it did not receive opportunities to drill for oil as promised in the contract with the government.  Oil company had paid $156 million for the right to drill, contingent upon receiving the proper permits.  Mobile seeks rescission instead of breach of K damages because damages were probably too speculative (since Mobile might not have gotten the proper permits). 

H. Constructive Trusts & Tracing

1. Generally: A constructive trust is not a real trust; it is a restitutionary remedy.  The court will treat the defendant as a trustee holding his ill-gotten gains for the benefit of the plaintiff.  Because constructive trusts are equitable restitutionary remedies, you must (at least in theory) show irreparable injury (although most courts forget about irreparable injury when they’re not looking at injunctions). Courts use the constructive trust to get plaintiff’s particular assets through tracing.  Tracing allows you to go into defendant’s property and take the property that belongs to plaintiff, which is in contrast to the way that courts enforce money judgments. The two primary advantages of constructive trusts are (1) the ability recover specific gains and (2) the advantages available in bankruptcy, especially with respect to claims of competing creditors.

a. Snepp v. U.S.: Snepp published a book about certain CIA activities in South Vietnam based on his experience as a CIA agent.  Snepp published the account without submitting it to the CIA for prepublication review.  As an express condition of his employment with the CIA, however, Snepp had promised not to divulge classified information and not to publish any information without prepublication clearance.  Snepp breached at least the aspect of the contract granting the CIA prepublication-review rights.  It would be very difficult for the CIA to get actual damages because any recovery would be highly speculative.  Instead, the Court imposes a constructive trust whereby the royalty checks Snepp receives will be held in trust by Snepp for the benefit of the government.  One motivation behind awarding this remedy was the willful nature of Snepp’s breach; the Court also believes this is a better remedy because the CIA’s seeking damages would expose it to undue risk of disclosure of the very information it seeks to conceal.
b. Paoloni v. Goldstein: D received money through fraudulent viatical settlements.  D uses the money to buy a condo.  P sues substantively for fraud and wants a constructive trust because D is insolvent and cannot pay his creditors.  Case is now P vs. other unsecured creditors.  P would prefer a constructive trust in the condo because it sets aside a specific piece of property rather than forcing them to share pro rata with other creditors. 

2. Should Plaintiffs Get a Priority in Bankruptcy?

a. Policy Rationale: If P can trace to a specific piece of property, P should be favored in bankruptcy with respect to that specific asset. 

b. Competing Concern: Assume D steals money from P1 and P2.  D buys a house with P1’s money and blows P2’s money in Vegas.  The tracing remedy allows P1 to get a constructive trust on the house, but P2 is out of luck.

3. Constructive Trust in BK vs. Constructive Trust Outside BK—Generally

a. Constructive Trust in Bankruptcy: The constructive trust in BK is limited to the plaintiff’s loss (outside of bankruptcy, tracing can be used to trace even gains). Purpose of constructive trust in bankruptcy is not to capture gains, but to capture as much as possible the plaintiff’s losses.  The rationale for limiting recovery to the plaintiff’s losses is that allowing a creditor to recover the value of the property and the defendant’s gains would result in competing unsecured creditors receiving less money.

i. Example: P’s $200 camera is stolen and sold for $150, which D used to win $1,000 at the racetrack.  The most a plaintiff can get is a constructive trust for $200.  The trustee will collect the remaining $800 to be divided among unsecured creditors.

b. Constructive Trust Outside of Bankruptcy: A constructive trust outside of bankruptcy can be used to trace into new property and capture gains based on restitutionary principles.
4. Constructive Trust in BK vs. Constructive Trust in State Court
a. State Court: It can be very easy to get a constructive trust in state court, even in innocent cases.

b. Constructive Trust in Bankruptcy: Getting a constructive trust in bankruptcy is much harder
i. Elements of Constructive Trust in Bankruptcy:
· Fraud, misappropriation, or (sometimes) mistake, and
· An identifiable asset on which to impose a constructive trust
· Irreparable injury
5. The Identification Requirement (Ruffin)

a. Ruffin v. Ruffin: Husband ordered to pay child support and alimony.  He didn’t pay, but he did buy a winning lottery ticket.  Wife seeks to recover all of his winnings.  Wife loses because she cannot meet the “identifiable asset” prong because she cannot show that the $2 used to buy the ticket was her money; it was not enough to argue that he owed her money, so he must have been spending her money.  Case would have been different if the husband had stolen $2 from her wallet (although courts may reject the claim as grossly disproportionate to her loss).
6. When a Constructive Trust Arises

a. Most Courts: Constructive trust arises at the time that the duty to reconvey property arises, not at the time of the final judgment declaring the trust. (Leitner)  Trust contained in post-bankruptcy judgment is enforceable.
b. 6th Circuit (Omegas): Constructive trust arises at the time of judgment against D and no constructive trusts imposed by post-bankruptcy judgments are enforceable

7. Lowest Intermediate Balance Rule: Tracing Fictions with Commingled Accounts

a. Lowest Intermediate Balance Rule: If the balance in a defendant’s account ever drops below the amount of plaintiff’s money deposited in the account, the lowest balance the account ever reaches is a limit on plaintiff’s claim to the account.

i. Collected Balances or Available Balances?

· Collected Balances: This approach looks only to the dates of deposit and withdrawal and ignores any holds placed on deposits.

· Available Balances: This approach takes into account any holds placed on the balances by the bank and more accurately reflects the actual funds available.

ii. For Exam: We will assume that only one transaction occurs per day.

b. Presumptions: The defendant is presumed to dissipate his own money and preserve the tracing plaintiff’s money.  Commingled assets that can still be found, in or out of the commingled account, belong to plaintiffs; assets that have disappeared belong to the defendant.

i. Defendant spends his money first on bad investments
ii. Defendant spends plaintiff’s money first on good investments
c. Percentages vs. Dollars: When we talk about constructive trusts, we talk in terms of percentages, not dollars.  Thus if D uses $6,000 of P’s money to buy $8,000 in stock, P will be able to get a constructive trust in ¾ of the stock.  P may then obtain ¾ of the increased or decreased value of the stock.

I. Equitable Liens
1. Definition: An equitable lien is an actual lien (“a charge against property that makes the property stand as security for a debt owed”) on property created by a court as a restitutionary remedy to prevent a defendant from being unjustly enriched.  This gives priority to the party with an equitable lien a preference in bankruptcy.

a. In re Mesa: Mesa and McKay purchased a home and commenced extensive renovations, some of which were paid for by funds McKay fraudulently misappropriated from his employer, Traveler.  Mesa goes bankrupt and claims a homestead exemption on his half of the property. Travelers goes after Mesa (likely because McKay either has few assets or is in jail, or both) because he’s living in a house renovated by Travelers’ money.  Mesa argues he didn’t know the checks were misappropriated, but he was nevertheless unjustly enriched by McKay’s actions.

b. Unjust Enrichment Element: A defendant’s knowledge or culpability is not required to obtain an equitable lien; it is enough to show unjust enrichment. 

c. Irreparable Injury: As an equitable remedy, an equitable lien requires a showing of irreparable injury.

2. Foreclosure on the Lien

a. General Rule: An equitable lien-holder may foreclose on its lien and have an unsecured money judgment for any outstanding balance. 

b. Limitation: The Restatement says that “[f]oreclosure of an equitable lien is subject to such conditions as the court may direct.”  For example, in mistaken improver cases where there is usually an innocent defendant, the court may create an equitable lien but say that the lien cannot be foreclosed until the property is sold. 

c. Preferences Upon Foreclosure: When an equitable lien-holder forecloses on a lien, the property is sold and those with an interest in the property will be paid in the following order:

i. First lien holder

ii. Second lien holder

iii. IRS (taxes)

iv. Equitable lien holder

v. Debtor

3. Equitable Lien Preferable in Bankruptcy: Like a constructive trust, an equitable lien is enforceable in bankruptcy, so it protects the plaintiff from the risk of defendant’s insolvency.  If plaintiff received a money judgment in lieu of an equitable lien, then plaintiff would not have preference in bankruptcy. 

4. Differences Between Equitable Liens and Constructive Trusts

a. Connection to the Wrong

i. Constructive Trusts: Plaintiff may trace to any identifiable property. 

ii. Equitable Liens (Restatement Rule): In order for a court to impose an equitable lien, the wrong must be connected to the property itself (this is generally real property); if the wrong is not connected to the property, then there can be no equitable lien.

iii. Difference: The circumstances under which you can get an equitable lien are much narrower than those for obtaining a constructive trust.

b. Form: Percentages vs. Dollar Amounts

i. Constructive Trusts: Gives plaintiff a percentage interest in the property that belongs to the defendant.

ii. Equitable Liens: Computed in dollar amounts. 

5. Choosing Between Equitable Liens and Constructive Trusts

a. Generally: In cases where you can meet the requirements of an equitable line, you can also meet the requirements of a constructive trust, and the plaintiff is usually given a choice (although not all courts give a choice).  Which remedy to choose depends on the nature of the property.

b. Best Choice Depends on Whether Property Appreciating or Depreciating

i. Value Appreciating—Constructive Trust: Because constructive trusts are measured as a percentage, plaintiff should choose a constructive trust in order to take advantage of the rising value.

ii. Value Depreciating—Equitable Lien: If the property is depreciating or is worth less than the plaintiff lost, the plaintiff should seek a money judgment for the full amount of the loss and an equitable lien on the property connected to the wrong to secure judgment.

J. Subrogation

1. Generally: Subrogation is a remedy that prevents a defendant from being unjustly enriched when the plaintiff pays a sum to a third party to settle a liability or debt owed to that third party by the defendant. 
2. Terminology: 
a. Subrogor: Party suffering the loss.
b. Subrogee: Party paying defendant’s debt (e.g., an insurer).
3. Two-Step Process: 
a. Step 1: Subrogee pays subrogor (e.g., healthcare costs in a personal injury case)
b. Step 2: Subrogee goes after defendant.
4. Two Types

a. Conventional Subrogation: Subrogation rights that arise through a contractual agreement.
i. Contractual Subrogation Clauses: Provide that any monies an injured party received from third parties to compensate for personal injuries must be paid to the insurer to compensate for the expense the insurer incurs in providing care to the insured party.  These allow the insurer to “step into the shoes” of the injured party to recover expenses incurred in bringing the injured party back to the rightful position.
ii. Rule: Since subrogor knows it will have to pay anything it recovers from a lawsuit to the subrogee if he/she wins, the subrogor may be unmotivated to bring a suit.  Conventional subrogation allows a subrogee to step into the shoes of the party suffering the loss—the subrogor—to sue the defendant who caused the injury.  The defendant may raise against the subrogee and defenses it may have against the subrogor. 

b. Equitable (or Legal) Subrogation: Subrogation rights that arise in the absence of agreement through court creation when a subrogee pays a debt owed by a defendant to the subrogor.  Laycock calls this a restitutionary remedy. 
i. Equitable in Nature: Even if you call it “legal subrogation,” it is nevertheless an equitable right.
ii. Example: Distributor delivers a widget from Manufacturer to Customer, one of Distributor’s best customers.  Widget is defective.  Although Distributor has no liability for the defective widget to Customer, Distributor pays for replacement widgets for Customer as an accommodation.  Distributor may sue Manufacturer to seek the cost of the replacement widgets.
iii. Rationale for Equitable Subrogation: Manufacturer is unjustly enriched when distributor accommodates buyer because buyer can no longer sue manufacturer because buyer has already been made whole.
iv. Four Requirements for Equitable Subrogation
· (1) Subrogee paid the debt in full (so subrogor is happy and has nothing to complain about)
· (2) Subrogee paid a debt for which the third party, not the subrogee, is primarily liable.
· (3) Subrogor had a right to enforce against the defendant third party and subrogee is seeking to enforce the subrogor’s right (stepping into shoes)
· (4) Subrogee is not a volunteer; subrogee must be paying the debt to protect his own interests and rights

· “Subrogee” cannot be a mere stranger who has nothing to do with the transaction.  Instead, there must be some legitimate business reason for the subrogee to pay the subrogor’s debt.

· “It’s good for business” is a legitimate reason.

· This is often litigated.
K. Contribution and Indemnity (Joint Tortfeasors): The tort doctrines of contribution and equitable indemnity work in a way that is similar to subrogation, but involve joint tortfeasors.  If A and B jointly cause injury to C, but C sues A only, then A, under the state’s applicable tort doctrine, may have a right to sue B to obtain all the money she paid to C (equitable indemnity), a pro rata share of the money she paid to C (contribution), or a share based on the defendants’ relative shares of responsibility of the money paid to C (comparative equitable indemnity).  These principles are aimed to prevent unjust enrichment: If A and B are jointly and severally liable to C, and A pays everything to C, then B is unjustly enriched.

L. Third Parties and Defenses

1. Generally: A bona fide purchaser for value can get good title to cash, superior to the claims of a restitution plaintiff, without exception.  A bona fide purchaser for value can get good title to other property, superior to the claims of a restitution plaintiff, unless that property was stolen or acquired in a transaction so tainted by wrongdoing that the law treats it as equivalent to theft.  A recipient is not a bona fide purchaser for value if she took with notice of the restitution claim or if she did not give value

2. Bona Fide Purchaser: A BFP is one who takes for value without notice that the seller acquired the property through wrongdoing.  A purchaser who knew or should have known of wrongdoing does not qualify as a BFP.

3. Rule: A BFP is protected from third-party tracing unless the title derives from a theft or the equivalent of theft.

a. Exception: A BFP is protected when the BFP purchases cash, even if the cash was derived from theft or the equivalent of theft.


4. Gratuitous Donee: You can trace property to someone who receives it as a gift.  A gratuitous donee is not a bona fide purchaser. 

5. Newton v. Porter: Classic third-party case dealing with tracing into the hands of third parties. Plaintiff owned $13k in government bonds, which were stolen from her by the Warners.  The thieves sold the bonds: William Warner loaned a part of his share in return for promissory notes, and George Warner invested $2,000 of his shares in the purchase of a bond and a mortgage, which he assigned to his wife Cordelia without consideration.  The Warners were then arrested and retained defendant attorneys, to whom Wm Warner transferred the promissory notes taken on the loans he made out of the proceeds of the stolen bonds.  The attorneys (defendants) were deemed to have notice that the notes transferred to them were the proceeds of the stolen bonds. Bonds in the hands of the thieves could have been sought by replevin; no need for a constructive trust.  Bonds in hands of the wife, as a gratuitous donee, could be collected via constructive trust because the wife was unjustly enriched.  Court held that bonds in the hands of the lawyers, which was at issue here, could be recovered because the lawyers were not BFPs (they had notice that the bonds were the result of theft, so they didn’t take in good faith.)
M. Other Restitutionary Remedies
1. Replevin: Replevin can be seen as a restitutionary remedy in that it can prevent unjust enrichment.

a. Legal Remedy: Recall that replevin is a legal remedy, not an equitable one.

b. Choice of Remedy: A plaintiff can seek either replevin plus damages for loss of use or damages based on the difference in value from the time the item was stolen and the value of the item when recovered, but you cannot get both.

2. Ejectment: Ejectment is a restitutionary remedy for the recovery of possession of specific real property.  Damages for los of use are also available.
V. Punitive Damages

A. Purpose: The purpose of punitive damages is to punish and deter (as such, they are sometimes called exemplary damages). 

1. Windfall to Plaintiff: Usually punitive damages are awarded to the plaintiff (though sometimes part goes to the state), which can result in a windfall to the plaintiff and give them a compensatory nature.

2. Purpose of Punitive Damages vs. Purpose of Compensatory Damages: Punitive damages come in the form of money and can serve as compensation in cases when compensatory damages are undercompensatory.  Just as compensatory damages can sometimes serve a punitive purpose, punitive damages can serve a compensatory purpose.

B. Rationales

1. Economists’ Rationale: Punitive damages result from the underenforcement of tort law.  The purpose of tort law according to economists is to create incentives for defendants engage in efficient conduct.  If it turns out that the tort system generally does not create the conditions where plaintiffs with the suits they should win in the amounts they should win, then the tort system is undercompensatory.  As such, economists argue that one function of punitive damages is to raise the expected amount a defendant will have to pay to make up for the otherwise undercompensatory nature of tort law with the goal of creating the correct conditions for deterrence.  Note that this view is unrelated to how bad the conduct is. 

2. Access to Judgment Rationale: Punitive damages make it economically desirable for plaintiffs’ lawyers to take cases on a contingency-fee basis; as a result, more plaintiffs will be able to retain an attorney on a contingency basis.

C. Prerequisites

1. Compensatory Damages: Most courts require an award of compensatory damages before punitive damages become available.

2. Nominal Damages: Some courts say that nominal damages are enough to merit punitive damages.

3. Equitable Relief: A few jurisdictions allow equitable relief (e.g., an injunction) to permit punitive damages in appropriate cases.

4. Restitutionary Relief: Some courts will not allow punitive damages coupled with restitution (recall that restitution can appear punitive in some cases)

D. How Bad Does the Conduct Have to Be to Merit an Award of Punitive Damages?

1. General Rule: Punitive damages will only be available in a subset of cases where the conduct is so bad that the jury determines it appropriate to award additional damages for the sake of example and for punishing the defendant.

2. California Approach (Cal. Civ. Code § 3294) (Grimshaw)

a. Four Elements

i. (1) Standard of proof is clear and convincing evidence

· Harder to meet than preponderance, but not as difficult as criminal law’s proof beyond a reasonable doubt

ii. (2) Must be “in addition to actual damages”

iii. (3) Conduct must meet oppression, fraud, or malice

· Must have bad-enough conduct, and that conduct must be worse than negligence.

iv.  (4) Purpose: Must be for the sake of example and by way of punishing the defendant

b. Malice:

i. Express Malice: Intent to do harm.  This is the easiest case for punitive damages.

ii. Implied Malice: Conscious disregard of the probability of danger to others.  

· Must be more than negligence (std usually looks like recklessness)

· As noted in Grimshaw, the mere possibility of danger is not enough

c. Oppression: Intent to injure usually related to some intentional tort like battery or false imprisonment.

d. Grimshaw v. Ford Motor Co.: Immediate basis for the suit stems from a 1972 Ford Pinto unexpectedly stalling on the freeway and erupting into flames when rear ended.  Thirteen-year-old Grimshaw, a passenger, suffered severe and permanently disfiguring burns on his face and entire body. Jury awarded $2.5 million compensatory damages for medical expenses and noneconomic damages and $125 million in punitive damages, which was reduced to $3.5 million on denial of Ford’s motion for a new trial.  Ford’s conduct was deemed reprehensible for being the result costs-for-safety trade off and because there were relatively cheap fixes that could have avoided the problem.  One could view this case as an indictment of the economic analysis of tort law, or this case could be read as saying one may weigh costs and benefits as long as there is a thumb on the scale of safety.

3. Punitive Damages in Strict-Liability Cases: Focus on the conduct, not the name of the tort.  Punitive damages may be available in strict-liability cases if the defendant’s conduct is abnormally dangerous.

a. Example—Blasting Cases: In most states, a defendant is strictly liable for harm caused by blasting.  A careful blaster will have no liability for punitive damages, but a reckless blaster could be liable for punis.

4. Punitive Damages and Vicarious Liability

a. Generally: Every jurisdiction agrees that an employer is liable for an employee’s negligent injury to another.  Courts are split, however, over whether an employee’s conduct, which is bad enough to merit punitive damages, makes the employer liable for punitive damages as well.
i. Some jurisdictions say the employer is not liable.
ii. Some jurisdictions say that it works the same way as general vicarious liability.
b. California Takes a Middle Ground: There must be ratification or knowledge with someone with managerial capacity.  In Grimshaw, managerial decisions were made in the design of the car. 
c. Federal Common Law: Court in Exxon split 4-4 so the standard for punitive damages based on vicarious liability is unknown
E. How Do Courts Review the Amount of Punitive Damages if Not Tied to the Rightful Position?

1. Generally: The correct amount is the amount necessary to punish and deter, but there is wide jury variation.  Courts often review the amount of punitive awards given by juries through remittitur (plaintiff accepts the lower amount or a new trial on damages only)

2. California Approach (Grimshaw)

a. Court Weighs Four Factors

i. (1) Degree of reprehensibility

ii. (2) Wealth of the defendant

· Bifurcated Trial on D’s Wealth: First you determine liability without admitting evidence of D’s wealth.  After the jury comes back, evidence of D’s wealth is admitted for determination of the amount.

iii. (3) Ratio to compensatory damages

iv. (4) Amount necessary for deterrence (related to wealth of the defendant, but also considers how often the defendant engages in the activity)

b. In reviewing the amount of an award, courts can compare punitive damages awards in other cases.

c. Role of Criminal Sanctions: If there aren’t adequate criminal sanctions, then punitive damage award should be higher to create more deterrence because criminal law does not provide adequate deterrence.

3. Federal Common-Law Approach

a. Rule: In a case of significant compensatory damages, the ordinary ratio should be 1:1 as a matter of federal common law (not a consitutional question). 

b. Exxon Shipping Co. v. Baker: Captain of the Exxon Valdez tanker was a relapsed alcoholic, and there was evidence that his superiors knew this.  After drinking 5 double vodkas and while trying to avoid ice, Hazelwood put the tanker on autopilot and left a third mate and helmsman on the bridge to make a dangerous final turn.  Ship ran ground. 

i. In CA, this conduct would have been bad enough for punis, and Exxon could have been liable because Hazelwood’s actions were managerial (and it knew he was a relapsed alcoholic)

4. Constitutional Limits: Substantive Due-Process Limits

a. Case History

i. Haslip: Supreme Court first recognizes that an amount of punitive damages could be so high that it violates substantive due process as unfair punishment.  Ration in Haslip was 4:1, which the Court noted was “close to the line of constitutional excessiveness.”

ii. TXO: Court found that a ratio of 500:1 was not excessive.

iii. BMW v. Gore was a great case for the Supreme Court because of the unsympathetic nature of the plaintiff—he sued because his BMW had been repainted and the jury gave him $4,000 in compensatory damages and $4 million in punitives.

b. BMW v. Gore Guideposts

i. (1) Reprehensibility of Conduct

ii. (2) Ratio of punitive damages to actual and potential compensatory damages

· “Potential compensatory damages” probably added to account for TXO
iii. (3) Sanctions for comparable conduct: If no, then punitives should be lower because the lack of criminal sanctions indicates that the conduct is not so bad

· Compare to CA: precise opposite role of sanctions

c. State Farm Mutual Automobile Insurance Co. v. Campbell: Solidifies the BMW Guideposts in a Stricter Application

i. Ratio 

· General Rule: No more than a single-digit multiplier for actual and compensatory damages.

· Exceptional Compesatory Awards: The ratio may be 1:1

· Possible Exception: Cases with very little actual harm but really bad conduct.

ii. Reprehensibility: Need a sufficient nexus to defendant’s conduct against plaintiff to intruduce evidence of defendant’s conduct towards third parties—

· You can introduce evidence of defendant’s conduct towards others in the state to show how reprehensible the conduct is, but the conduct to third parties must be very similar to D’s conduct towards P

· You cannot introduce evidence of D’s unrelated conduct towards third parties

iii. Wealth of Defendant: Cannot be used to justify an otherwise unconstitutional award.  Thus, the defendant’s wealth (or lack thereof) may be enough to justify a reduced ratio, but the award cannot increase due to a defendant’s extraordinary wealth

· This could inhibit the deterrent effect of punitive damages against corporate defendants or very wealthy individual defendants.

iv. Standard of Review: De novo
d. Phillip Morris v. Williams: Reprehensibility and Conduct Towards Third Parties
i. Old Rule: (1) There must be a sufficient nexus (Campbell), and (2) the court/jury can only consider conduct within the state (BMW)
ii. Phillip Morris Rule: The jury may not punish the defendant directly for the conduct of the defendant directed at third parties within the state; the jury may only consider the defendant’s conduct towards third parties in the state only in assessing the reprehensibility of the defendant’s conduct towards plaintiff.  Thus, while the jury can indirectly punish the defendant on the basis of its conduct towards third parties, but it cannot do so directly. 
5. California Standard vs. Constitutional Standard

	· California Standard
	· Federal Constitutional Standard

	· Degree of reprehensibility
	· Degree of reprehensibility

	· Ratio between compensatory and punitive damages must be reasonable
	· Ratio between actual and potential compensatory damages and punitive damages (similar, but much stricter)

	· Sanctions for comparable conduct (used to increase award)
	· Sanctions for comparable conduct (used to decrease award)

	· Amount necessary to deter (CA standard only)
	· Wealth cannot be used to justify otherwise unconstitutional standard


a. In theory, you should be able to raise both of these arguments in CA; in practice, the CA standards have been tossed to the wayside, and the federal constitutional standard is the only one being used in CA courts

6. If the Amount is Too High? Courts can order remittitur, although there is now authority for courts simply to enter a judgment in a lower amount (though query whether this violates the right to a jury trial)

F. When May Punitive Damages Be Awarded in a Contract Action?

1. General Rule: Although punitive damages are typically only available in tort cases, a plaintiff may recover punitive damages for a breach of contract where the breach of contract is also an independent tort (which provides the basis for punitive damages).

a. NB: A contractual relationship does not preclude a tort relationship.

b. Examples: Professional malpractice, bad-faith failure to pay insurance claims

c. Policy Choice: States have made the policy choice to allow punitive damage claims for breach of contract in situations where there is a “special relationship” (not necessarily a fiduciary relationship). 

2. Justice Mosk’s Concurrence in Freeman and Mills v. Belcher Oil: Justice Mosk suggests that, in addition to special-relationship cases, there may be three categories of cases where punitive damages may be available for breach of contract:

a. (1) Breach accompanied by a traditional common law tort, such as fraud or conversion

b. (2) Tortious means used by one contracting party to coerce or deceive another party into foregoing its contractual rights.

c. (3) One party intentionally breaches the contract intending or knowing that such a breach will cause severe, unmitigable harm in the form of mental anguish, personal hardship, or substantial consequential damages

i. This is the controversial element of the three.  It suggests that in a number of consumer and business contracts, where one contracting party uses sharp practices along with breaching the contract, punitive damages should be available.  Many courts would likely reject such an extension on grounds it would interfere with contractual expectations. 

VI. The Right to a Jury Trial

A. Seventh Amendment: “in Suits at common law, where the value in controversy shall exceed twenty dollars, the right to trial by jury shall be preserved.”

1. Federal Law Only—This right has not been incorporated.

B. How is the 7th Amendment Applied?

1. To Common-Law Causes of Action: If you were allowed the right to a jury before the courts of law and equity were merged, you get a jury trial today; if not, you don’t.  Straightforward application.

2. To Statutory Causes of Action: Chauffeurs Local No. 391 v. Terry Two-Part Test 

a. Common-Law Analogue from 1791: Compare the statutory action to the 18th century actions brought in the courts of England prior to the merger of the courts of law and equity

b. Is the remedy sought “legal or equitable in nature”?

i. The majority in Terry noted that this is the most important prong of this test (and Justice Brennan’s concurrence suggests that the first prong should be eliminated altogether)

ii. Difficulty: It has become more difficult to distinguish between equitable and legal remedies after the merger of law and equity courts.

3. Chauffeurs Local No. 391 v. Terry: Single claim by a group of workers against their union.  The claim is a statutory cause of action under § 301 of the Labor Relations Act for breach of duty of fair representation. Issue: Whether there is a right to a jury trial on this question.  Court lays out the two-part test: On the first prong, it says it can’t decide if this cause of action is closer to a breach-of-trust action (no jury trial) or legal malpractice (jury trial), but it says it doesn’t matter because the second prong is more important.  On the second prong, the court says backpay remedy looks more like damages than restitution (the Court erroneously concluded that all restitutionary remedies are equitable) and says jury trial.  The Court also analogized to Title VII, where Congress specifically designated backpay to deprive plaintiffs of a jury to protect minorities from racist juries. 
C. California Right to a Jury Trial
1. Rule: The California Constitution applies rights as they existed when California joined the union in 1850 (so we can’t even use federal cases as precedent because things could have changed between 1789 and 1850).

D. General Issue: Do procedures to streamline litigation constitute a deprivation of the right to a jury?

1. Rule: Courts construe provisions that require proof of evidence not to violate the right to a jury trial because it doesn’t require the court to weigh the evidence (summary judgment, Hung v. Wang).  

a. If plaintiff has admissible evidence meeting the threshold requirement (In Hung, proof showing there was a conspiracy), then the plaintiff can proceed.

2. Hung v. Wang: P and D are part of an accounting corp.  Another partner decides to leave and they start to dissolve the corp.  P and D are negotiating dissolution, and the two parties retain counsel.  Partner starts to appraise assets, and P tries to stop him.  Partner brings suit against other partners and other partners’ lawyers on the grounds of conspiracy. No question that there is a right to a jury in the underlying civil conspiracy suit.  Issue is whether a statute providing that causes for civil conspiracy against an attorney require a court order, which requires a showing of a reasonable probability of success, violates the right to jury trial by allowing the court to investigate facts. Judge rules that it does not because the judge isn’t weighing the facts, but rather determining whether there are sufficient facts to constitute a cause of action—the court takes all of plaintiff’s assertions and evidence as true to determine whether a jury could find in plaintiff’s favor.
VII. Ancillary Remedies

A. Generally: Ancillaries are remedies courts use to effectuate other remedies and cannot stand alone.

B. Contempt

1. Generally: Contempt comes into play when a defendant does not obey the court.

2. Three Types (Not Mutually Exclusive)

a. Criminal Contempt

i. Generally: Criminal contempt actions are brought by the government, not private plaintiffs (although private plaintiff often urges prosecutor to bring criminal contempt charges).  Criminal contempt is usually most in the court’s interst as a means to show they can back up their orders with some muscle.  As criminal proceedings, criminal contempt actions require the defendant to be afforded all of the protections available to criminal defendants.

ii. Purpose: Punishment (fine and/or jail time) for willful violations of a court order.

iii. Burden of Proof: Beyond a reasonable doubt for willful violations
b. Civil Coercive Contempt

i. Generally: Civil coercive contempt is a conditional penalty (fine or jail time) used to coerce compliance with a court order.  The key to civil coercive contempt is that the contemnor must have the keys to the jailhouse door—all he has to do is comply to get out. Civil coercive attempt actions are brought by the plaintiff.

ii. Purpose: Coercive

iii. Burden of Proof: Clear and convincing (but Bagwell exception?)

iv. Three Steps

· (1) Injunction issues

· (2) Penalties Threatened

· Strategy: Court must threaten enough that the defendant will care, but not so much that the defendant will call the court’s bluff

· This second step is designed to push compliance before penalties are imposed; most will comply at this point.

· (3) Penalties imposed

c. Civil Compensatory Contempt (in some jurisdictions)

i. Generally: An action for damages/restitution brought by plaintiff for injuries plaintiff suffered from defendant’s failure to comply with the injunction.  ot available in some jurisdictions (including CA)

· Rationale for Limited Use: Civil compensatory contempt hearings are held without a jury trial, which violates the right to a jury trial in jurisdictions that do not allow this remedy.

ii. Purpose: Compensatory

iii. Burden of Proof: Clear and convincing (preponderance as to amount)

iv. [image: image1.wmf]Civil Compensatory Contempt vs. Damages: The period for which a civil compensatory contempt award is available is smaller than the period during which possible delay damages are available.  This is because civil compensatory contempt is only available between the time when the court issues the order (the injunction) and the time of compliance, but delay damages are available from the time of the breach to when the plaintiff sues for non-compliance, which can be longer where the time for performance came before the court ordered compliance. 

3. Contempt and Procedural Protections

a. General Rule: A D subject to prosecution for criminal contempt is entitled to the same procedural protections as any criminal defendant, including a trial by jury and conviction only upon proof beyond a reasonable doubt.

b. When is Civil Coercive Contempt Subject to Criminal Procedural Protections? 

i. Bagwell Rule (Majority): Criminal procedures should more likely where (1) defendant’s actions take place outside of the presence of the court (problematic because the judge is not witnessing the conduct) and (2) the fine is very large.
· Ginsburg Concurrence: Is the money going to the state?  If so, it’s criminal contempt.

· International Union, United Mine Workers v. Bagwell: Lawsuit against union for unlawful strike-related activities.  Injunction granted prohibiting union from violent strike activities.  Union didn’t comply.  Court threatens penalties: for every violent action it threatens $100k, and for every nonviolent violation, $10k. D violates the injunction more than 70 times and fines add up to more than $64 million.  Ct vacates $12 million that was payable to the Ps but state argues that $52 million shouldn’t be vacated because it was payable to the state.  Issue: Whether the fines at issue were coercive civil or criminal sactions. If criminal, D should get the same protections a criminal D receives (here this would have required a jury and proof beyond a reasonable doubt).

ii. Kuykendall (10th Cir.): 10th Circuit case that does not read Bagwell to mean that those facts (contemptuous conduct took place outside courtroom and large fine imposed) trigger criminal protections in contempt proceedings. This is representative of disagreement between courts over what this case means.
4. What Happens When the Contempt Power Loses its Coercive Force?

a. Rule: If the judge finds that the defendant cannot legitimately comply with the court’s order (a factual dispute), then the court cannot continue to keep that person in civil coercive contempt.

i. Rationale: Coercive contempt is meant to coerce.  When a defendant cannot or willfully refuses to comply, civil coercive contempt is not serving its purpose. 

ii. Unwillingness to Comply: This rule applies situations where a defendant is unwilling to comply—when the judge honestly believes the person will never comply, there’s a point where the judge must let that person go.  This is a credibility determination and a test of wills.  

· Criminal Trump Card: Where a defendant willfully fails to comply, the court may release the defendant but urge the prosecutor to bring criminal contempt charges (although criminal protections will kick in).

iii. Anyanwu v. Anyanwu: Husband and wife were Nigerian citizens.  They went to Nigeria and Husband left the wife, took his wife’s passport, and took the kids.  Wife sues seeking custody, but husband has hidden children in Nigeria.  Court order husband to produce the children, but he fails to do so and is imprisoned.  Here, husband could not produce the children
5. Anticipatory Contempt: “You should have anticipated the order”

a. General Rule: Courts will rarely find a defendant in contempt absent a court order.  However, courts have argued that they have the inherent power to issue a contempt order even if a defendant has not violated a court order (Griffin)

b. Griffin v. County School Board: After Brown v. Board, a VA county started giving tuition vouchers to white families whose children attended private schools.  District court said the district could not do that, but its order was limited to ’63-’64 and did not address ’64-’65.  Ps appeal claiming the court should have included 64-65 but failed to seek preliminary relief.  Chief judge’s clerk asked the board of county supervisors to stipulate that no tuition grants would be paid pending the appeal, but the board said no and instead raised the amount they were going to give, printed out all of the checks in the middle of the night, and gave them to the parents.  Issue is whether the board and school district could be held in criminal contempt for cutting the checks absent an injunction or other order in place. Court of appeals said yes, citing 18 USC § 401(3) that gave the court the power to punish by fine or imprisonment “disobedience or resistence to its lawful writ, process, order, rule, decree, or command” and explaining that defendants had violated a “process.”
i. As a general matter, this case is very troubling: Taken seriously, this case means that a winning litigant would have to wait to act until after appeals.

6. More on Criminal Contempt

a. Collateral Bar Rule (Criminal Contempt Only)

i. Rule: An injunction cannot be attacked in a prosecution for criminal contempt.

· Rationale: The criminal offense is complete when the defendant defies the court regardless of whether the court was right or wrong.  This is meant to protect the court’s power/authority.  Injunctions would have much less power if people could violate them anytime they felt they were invalid.

· Other Options: Interlocutory appeal of the injunction, appeal of the denial to dissolve a TRO, declaratory judgment action in federal court before criminal prosecution has begun (but not after—Younger abstention)

· Walker v. City of Birmingham: Civil rights march planned for Good Friday and Easter Sunday.  Ordinance said that they couldn’t march without a permit approved by the city council.  City heard about the plans for the march and got an injunction stating that members could not march without a permit.  Injunction embodied the statute, and the city got the injunction so it could use the criminal contempt power to prosecute violators for crimnal contempt.  D’s violate the order and argue at the contempt hearing that the injunction was unconstitutional. 

ii. Possible Exceptions 
· Met with Frustration and Delay: If a defendant tries a direct attack on the underlying judgment and it fails because he was met with frustration or delay, the collateral bar rule will not apply.

· Ex: Defendant moves to dissolve and such motion is denied, and defendant appeals the denial but is met with delay.

· This does not come up often anymore because parties can usually get relief immediately in emergencies

· No Jurisdiction to Issue Injunction: If the court issuing the injunction did not have jurisdiction over the parties, then the injunction is void, and the collateral bar rule does not apply

· Notice Issue: If the defendant has no notice of the injunction, there is no personal jurisdiction. 

· Exception to the Exception: The collateral bar rule does apply if the violation occurred while the court had jurisdiction to determine whether it had jurisdiction. (Courts have the inherent jurisdiction to determine whether it has jurisdiction; thus a court has jurisdiction over a case while it determines whether it has jurisdiction.)

· Order is Transparently Invalid or Only Has a Pretense of Validity: But hard to see where this would apply if it didn’t apply in Walker.

b. Contempt and Third Parties

i. Direct Orders Against 3d Parties: Recall that orders to non-parties and defendants who are not wrongdoers can only be minor and ancillary (General Service Contractors) and that orders may burden third parties greatly short of restructuring.

ii. Issue: Can a minor and ancillary order be directed at third parties who had no notice and hearing before the order issued?

iii. Holding 3d Parties in Contempt—Rule: A third party is subject to the injunction and held in contempt for its violation if: 

· (1) He is an employee, agent, or is acting in concer with the party named in the injunction, and
· (2) Has actual notice.

· Even someone acting in concert with a defendant subject to an order cannot be held in criminal contempt for violating an injunction without notice of the injunction because there can be no willful violation without notice.

· Where these elements are not met, a new case has to be brought against new parties to subject them to the injunction. 
· Planned Parenthood Golden Gate v. Garibaldi: Injunction issued against a named anti-abortion group that obstructed and intimidated patients of an abortion clinic preventing that group from certain activities and creating a 15 foot buffer zone outside the building. The original injunction stated that it applied against anyone acting in concert with D and against anyone who had knowledge of the injunction.  Other parties engage in protest activity outside the clinic.  Plaintiff sues to get a declaration that the injunction applies to those parties, too.
iv. Hall Exceptions

· Exceptions:

· (1) An injunction will bind a third party not acting in concert with the defendant if it is necessary to effectuate the court’s judgment

· (2) An injunction will bind a third party not acting in concert with the defendant when the court has in rem jurisdiction over the subject matter of the suit. 

· Problem: These exceptions are contrary to FRCivP 65, which states that an order binds only parties and the parties’ officers, agents, servants, employees, and attorneys, and others who are in active concert with such parties who have notice.  The Hall court said that this was not really a limit, but Laycock notes that the history of Rule 65 shows that the purpose of Rule 65 was to be a limit

· US v. Hall: Desegregation injunction issued against the school board.  Superintendant comes in ex parte and says he’s worried about Hall—he wasn’t a D in the lawsuit, but superintendent heard Hall would come onto campus and create trouble.  Hall was not found to be a wrongdoer at the trial and he didn’t get his day in court, but the injunction was extended to him as a 3d party.  He goes onto campus, gets arrested, and is brought up on contempt.  He had notice of the injunction, but he never had notice of the hearing. Hall takes case to 5th circuit and argues he can’t be held liable under the injunction because he was not a wrongdoer—just like the parties in Planned Parenthhood.  Fifth Circuit held that (1) the district court could issue orders to effectuate its own judgment and (2) the district court, when it issued the original desegregation order, it had in rem jurisdiction and could bind the entire world
v. Distinguish Three Concepts
· (1) Knowledge of the order: You can’t be found in contempt of an order you don’t know about because it would not be a willful violation.
· (2) Knowledge of the hearing: With actual notice of the hearing, you can come into court and put on your case.
· (3) Acting in concert: If you’re cting in concert, you don’t need notice of the hearing, but you do need notice of the order.
C. Collecting Money Judgments
1. Generally: Generally speaking the contempt power is not available for collecting money judgments (exception for family-law cases)

2. Exemptions: Each state has rules for the judgment debtor re: certain property that is exempt from being collected.  For example, you cannot take the clothes off of a person’s back—we want defendants to pay, but we don’t want to make defendants homeless as a result.

3. Execution

a. Procedure

i. Court issues writ of execution (for identified asset)

ii. Writ is delivered to the sheriff

iii. Sheriff searches title of property

iv. Sheriff levies on debtor’s property

v. Sheriff sells the property and pays all creditors in order of priority

vi. Sheriff sends leftovers (if any) to the judgment creditor

b. But see Credit Bureau v. Moninger: Moninger owes money to a bunch of people and is a judgment debtor.  Credit Bureau is the debt collector trying to collect from Moninger by going after his non-exempt assets, particularly his truck (found out about the truck by doing a title search, which appeared to show that he owned the car free and clear).  Credit bureau gets a court order (a writ or a levy) directing the sheriff to go and seize the property.  However, the truck was bought with a loan, which was not noted on the certificate of title.  Had the sheriff seen that the truck was encumbered, he wouldn’t have been able to levy on the car because a perfected SP beats a lien creditor. Sheriff goes to the house, “grabbed ahold of the pickup,” said, “I execute on the pickup for the County of Custer,” and walks away.  Guy runs to the bank and tells them that the sheriff is trying to collect, so the bank files a financing statement.  Then sheriff seizes and sells the truck.  Issue is a priority dispute between bank and Credit Bureau.  Had bank filed first, it would have won; however, the writ of execution occurred before that bank had perfected.  Court finds for Credit Bureau because sheriff had priority as soon as he did his “incantation.” 

i. This is a minority rule. 

ii. All Other Jurisdictions: Sheriff must seize the property or employ some other disabling action (take the keys, Denver Boot)

c. California Rule for Business’s Personal (Not Real) Property: CCP § 697.510: In CA, as soon as a plaintiff gets a judgment, she can file a judgment lien to go after a business’s personal property in the same way that secured creditors file other liens in the state.  This lien is added to a searchable list of these types of liens, and such a filing gives you priority for 5 years over anyone else going over that property.  

i. Advantage: You have priority over the property, even if someone else seizes it.  This means you don’t have to watch the business super closely during these 5 years.  

ii. Caveat: If you’re going after a business to collect on a lien, you better check this list to make sure there’s nobody ahead of you.

4. Garnishment

a. Generally: Garnishment occurs primarily with respect to bank accounts and employers.  The benefit of garnishment over execution is that as long as the judgment debtor continues to work for the garnishee, the garnishor/judgment creditor as a steady, certain source of collection.  Although garnishment is a powerful tool for judgment debtors, employers don’t like it because it’s a hassle for payroll, and banks don’t like it because of their risk of liability if they make a mistake.  
b. Definitions
i. Garnishor: Plaintiff/judgment creditor receiving garnishment
ii. Garnishee: Entity—bank or employer—that garnishes the defendant/judgment debtor’s account or paycheck and remits payment to the garnishor
c. Limits on Garnishment: Outside of the family-law context, the limit is usually 25% (we want it to be significant, but we don’t want to put the judgment debtor on the streets)
d. Garnishment of Bank Accounts

i. Rule: A judgment debtor’s bank account is subject to garnishment as long as the judgment debtor (1) has money in its bank accounts, and (2) the money comes from non-exempt sources.
· Non-Exempt Assets: If the only money going into the account is a non-exempt asset, such as social security payments, then the bank account is not subject to garnishment
· Result: Judgment debtors do not put money in their accounts. 
ii. Dixie National Bank v. Chase: Court issues Chase a writ of garnishment directing Dixie Bank to garnish Gore’s bank account.  This obligates the bank to check and see if he has any money to give to the debtor (no % cap because this isn’t wages).  The writ goes to the bank, which is told to check and see if Gore has the accounts.  Bank checks and finds only a small account, but the bank made a mistake—at that time there was an account with over $13k in it, but Gore took the money out before the bank realized.  As a result, the bank has to pay up (which means it pays twice – first it paid Gore as the depositor, and now it has to pay the judgment creditor since it messed up).
e. When Garnishee Fails to Pay: If the garnishee (bank or employer) fails to pay the garnishor (by mistake or otherwise), the garnishee becomes personally liable to the garnishor and must pay garnishor out of its own assets.  The result is that the garnishee has to pay twice.  The garnishee already paid the judgment debtor and now has to pay the garnishor. (Dixie National Bank v. Chase)
f. Finding Assets on Which to Garnish or Execute
i. Post-Judgment Discovery

ii. Electronic Notice: Becoming easier for debtors to give notice to all potential garnishees in a metropolitan area through electronic notice (used in NY
5. Special Rules for Collecting Child Support and Alimony

a. Contempt Power: Family law is a special case where the contempt power pay be used to collect money judgments.  This is based on a public-policy rationale that we’re willing to compel people at the least to support their children (and in some jurisdictions, spouses).  
i. In re Marriage of Logston: Defendant owed alimony payments and never paid any of it.  He claims his SS and pension payments are exempt.  At the time of the divorce, the wife bought defendant out of his house; he spent $11k of it on a vacation to California and the reset remodeling his new wife’s kitchen.  Issue: Whether Eugene can be held in civil coercive contempt for willful violation for not making alimony payments.  Court holds that he can be held in contempt.
ii. When is Contempt Power Available to Enforce Money Judgments?
· Child support cases (in some jurisdictions also alimony)
· Sometimes involving tort creditors
b. Exempt Assets: Assets that would normally be exempt are available for child support payments.
c. Garnishment: Limit of garnishment to 25% of debtor’s take home income does not apply to child support garnishors.
D. Preserving Assets Before Judgment
1. Generally: The concern is that defendant will dissipate assets before final judgment.  Freeze orders, attachment, and receivership are all analogous to TROs in that the court is being asked to do something before a final judgment on the merits.

2. Freeze Order

a. Definition: A freeze order is a kind of preliminary injunction that prevents a defendant from transferring specific assets pending judgment.  Freeze orders are most commonly granted in cases where the defendant is trying to move property out of the reach of plaintiff.

b. Rule: Given the risk of error as a preliminary remedy, the court must balance the interests of the parties (harm to the plaintiff if the order issues and harm to defendant if it does)

c. Procedure: Due process requires that the court gives notice and a hearing so defendant can argue against the freeze order. 

3. Attachment 

a. Definition: Defendant’s property is held by the plaintiff (more extreme than a freeze order)

b. Bond Requirement: To get an attachment, the plaintiff must post a bond (which is often hard to get), and liability is not limited to the amount of the bond (so if the defendant wins and defendant’s damages as a result of the attachment exceed the amount of the bond, plaintiff will be liable for that excess.

i. Preliminary Injunctions vs. Attachments: Any sort of preliminary order presents serious risk of abuse by plaintiffs and hardship to defendants.  As compared to the preliminary injunctions, attachment procedure has traditionally relied less on a preliminary hearing to avoid abuse and more on liability after the fact (through the bond) to deter abuse.

ii. Less likely that an attachment bond will be waived than an injunction bond.  Also, less likely that the state law will limit plaintiff’s liability to the amount of the bond.  Some states have strict liability if the attachment was erroneously granted.

c. Rule: In some jurisdictions, all plaintiff has to show is that he has posted the bond; in others (including Citisource) the plaintiff also has to show some wrongful conduct on the part of the defendant  (basically that defendant is about to dissipate or hide assets).

i. City of New York v. Citisource, Inc: Ds were found liable civilly and criminally for violating RICO by bribing city officials.  NY tried to get attachment of Ds’ bank accounts.  Ds had gone in and inquired about transferring funds in the indicated bank accounts. The point of this case is to show that in some places, plaintiff have to make an additional showing—Defendant must have an “intent to defraud his creditors or frustrate the enforcement of a judgment that might be rendered in plaintiff’s favor” and defendant has “assigned, disposed of, encumbered, or secreted property or removed it from the state or is about to do these acts.”
4. Receivership

a. Definition: Receivership is a kind of preliminary injunction that allows a neutral third party to run an ongoing business, or take steps to wind it down, during a dispute involving the business.

i. This is maybe the most intrusive of the three: Freeze says don’t get rid of the assets; attachment gives the property to the plaintiff; and receivership has someone come in and run the entire business

b. Receiver: Usually selected by the judge.  Should have a knowledge of the business

c. Two Major Concerns Necessitating a Receiver

i. Fairness: Afraid D will divert assets

ii. Competence: Afraid D will run the business poorly for whatever reason.

d. Rule: Plaintiff must show that:

i. (1) Plaintiff has a property right or some lien in the business/property

ii. (2) There is some reason to believe that there is a problem with the way that an asset is being handled (fear of diversion of assets is not enough)

e. W.E. Erickson Construction, Inc. v. Congress-Kenilworth Corp: P is a contractor who contracts with D to build a water slide.  D had trouble paying P.  D gave P a deed as security, but the deed ended up being worthless because it turned out the army own the land (had the deed been valid, this case wouldn’t be in the book because P would just have gotten a lien on the land). D’s stockholders start another company to run amusement parks and close all of D’s bank accounts.  D wants a receivership where the receiver would run the waterslide while it’s open during the summer, likely because P didn’t trust D to run the business competently and fairly.  Plaintiff showed it had a property right in the business even though the army owned the land because the plaintiff had an equitable lien on the waterslide on the land, but the court denied the receivership because the fear of diversion of assets was insufficient to meet the second prong.

E. Attorneys Fees

1. Attorneys Fees and the Rightful Position Standard: The entire concept of the rightful position standard ignores attorneys fees: because parties have to bear their own costs, parties are often not placed in the rightful position standard.

2. American Rule: Each side bears its own attorneys fees.  This is in contrast to the English Rule where the defendant pays. 

a. Exceptions

i. Contractual attorneys fees provisions

ii. Fee-shifting statutes

iii. Common-fund cases

3. Contractual Attorneys Fees Provisions: You can adopt the English rule in contract cases, but in CA you can’t have one-way attorney provisions; ADDIN AudioMarker 14574  one-way attorney fee provisions become mutual as a matter of law (i.e., becomes mutual instead of being stricken) and cannot be effectively altered.

4. Fee-Shifting Statutes

a. Two-Way Fee Shifting: Adopts the English Rule and makes the losing party pay the prevailing party’s attorneys fees. 

b. One-Way Fee Shifting: Provides that the defendant has to pay plaintiff’s attorneys fees if plaintiff prevails, but not vice versa. 

c. Prevailing Party?

i. Rule: A party is considered a “prevailing party” and is entitled to attorneys fees under a fee-shifting statute if that party achieved its primary objective in bringing the suit.  The court has some discretion. (City of Riverside v. Rivera)

ii. Federal Court: If a plaintiff recovers nominal damages, the plaintiff is not entitled to attorneys fees.  Thus, if a plaintiff is having a minor dispute or may not prevail on a damages claim, the plaintiff should seek further relief, such as an injunction or declaratory relief

· Plaintiffs asked for an injunction in Rivera but dropped it; this was a huge mistake, as the Court said it would have granted it had the asked for it

5. Determining the Amount of Attorneys Fees

a. Lodestar Approach: 

i. Definition: Reasonable hourly rate multiplied by a reasonable number of hours. 

· Reasonable Hourly Rate: Depends on the relevant market and the attorney’s experience.  If the litigation is national in scope, look to the reasonable rate for the type of litigation instead of the relevant market.

· Reasonable Hours: Attorney turns in an hours log to the judge.

· Rivera Dissent: Attorneys fees should not exceed what the market would bear for this type of case.  If this case could only go forward on a contingency fee basis, attorneys’ fees should be based on a percentage of the damages award.

ii. Johnson Factors: The Rivera court used the lodestar approach, but modified with Johnson factors.  However, the Johnson factors are now gone in federal court
—According to Kenny A., we now use the lodestar approach (except for a few rare exceptions)

iii. Kenny A.’s Narrow Possible “Rare” Exceptions to Lodestar

· (1) Lodestar calculation “does not adequately measure attorney’s true market value”

· (2) Attorney had extraordinary outlay of expenses and litigation is exceptionally protracted

· (3) Exceptional delay in payment of fees

b. Contingency-Fee Approach (with or without multiplier): Prevailing parties would usually end up with a lower amount in contingency-fee cases than under the lodestar approach.  One particular difficulty is how to handle non-monetary relief, such as injunctive relief. 

c. Principal-Agent Problem: This problem arises when a principal hires an agent to act for him and a conflict of interest arises.  This especially arises within the attorney-client relationship:

i. Under the Lodestar Approach: The attorney has an incentive to bill as many hours as possible, even if not in the client’s best interest.  This creates a conflict with the client’s interest in paying as little as necessary.

ii. Under the Contingency Fee Arrangement: Attorney may not have incentive to work as hard because attorney will get paid the same percentage no matter how many hours he/she puts in.

iii. Solutions

· Rules of Professional Conduct: Provisions on fees and diligent advocacy

· Court: Can cut the amount of hours under the Lodestar approach, taking into account how much time the defense took on the case and cutting hours where necessary.

· But the defense may have an interest in putting in extra hours to create precedent.

d. Appealing Attorneys Fees Calculations: Attorneys fees decisions are separate questions that must be appealed separately with separate deadlines for filing.

6. Common Fund Cases

a. Conflict: Conflict problems arise here especially because collection on individual claims can be very small; as a result, individual claimants have little incentive to monitor the lawsuit.  

b. Court Examination: Attorneys fees have to be examined by the court in these cases because there are no plaintiffs invested enough in the case to contest the attorney’s fees, and the defendant simply pays and leaves the scene; as a result, there is nobody to argue the proper amount.  In this way, the district court is a fiduciary to the class: only the district court has the class members’ interests in mind.

i. Rule: The court must do an independent review and approve attorneys fees from the common fund (Cabletron).

ii. Note: A big difference with attorneys fees in these cases and in other cases is that here, attorneys fees are paid out of the damages award to the class while in the cases above, it is the defendant that pays.

c. In re Cabletron Systems, Inc. Securities Litigation: There is a settlement in a securities litigation dispute for $10.5 million.  Lower court awards $3.15 million for lawyers and $6.85 million for plaintiffs.  Defendants don’t care how much goes to plaintiffs’ lawyers out of the common fund.  Plaintiffs don’t have incentive to litigate over the attorneys’ fees here, either.  Thus, we require the judge to police the attorneys’ fees by doing an independent review—in this way, the district court is a fiduciary to the class: only the district court has the class members’ interests in mind.  Issue: What is a reasonable attorneys fee?
d. Lodestar or Contingency-Fee Approach?  The Cabletron court chose the contingency-fee approach because it “creates the right kind of incentives in a case like this.”

e. Determining the Percentage Upon Which Contingency is Based

i. Cabletron Considered Various Methodologies

· Multi-Factored Approach (Factors vary between jurisdictions)

· Similar to the Johnson factors.

· 25% (or other) Benchmark

· Market Mimicking: Look to what other cases have used

· Reverse Auction/Percentage That Would Have Been Negotiated Ex Ante
· This looks to a hypothetical market: Assume a good securities litigation case.  Then let attorneys come in and bid on taking the case.  Reverse auction because whoever bids the lowest (responsibly) wins, and that’s the fee

ii. Cabletron: The court uses a percentage that is the mean of the market mimicking approach and the percentage that would have been negotiated in the market ex ante 

Incentives and the principal agent problem
	· Approach
	· Method of Calculation
	· Potential Principal-Agent Problem

	· Lodestar
	· Reasonable hourly rate x number of hours as starting point (and 12-prong Johnson factors)
	· Run up hours or rate in excess of market

	· Contingency Fee
	· Percentage of recovery
	· Spend less time on less lucrative cases

	· Reverse Auction
	· Ex ante competition among firms for fees
	· Winners’ curse?  Poor legal representation?


7. Ethical Issues in Attorneys Fees Litigation

a. Coupon Cases: Abuses occurred here in class action cases.  In GM litigation, all the plaintiffs got was a coupon for their next GM car purchase.  The attorneys get all of their fees, and the plaintiffs are stuck with a worthless, non-transferrable coupon nobody wants

b. Class Action Fairness Act: Limits attorney fee award in certain coupon cases to percentage of coupons actually redeemed.  This seems to do a much better job in aligning the incentives of the lawyers with the incentives of the plaintiffs

8. Jeff D. Case

a. Evans v. Jeff D. held that a defendant can make waiver of attorneys' fees a condition of settlement, in effect forcing the attorney to sacrifice himself for his client.  There was concern that this would be devastating for attorneys, but this has not happened much in practice.
b. Plaintiffs’ attorneys have been able to get around this provision, though it is not clear exactly how.
VIII. Remedial Defenses

A. Unconscionability

1. Generally: Unconscionability was traditionally a defense limited to equity (i.e., only when specific performance was sought.  Today, the UCC and modern trend is to allow unconscionability as a defense in some damages cases, as well.  

2. Remedy: Allowing unconscionability for a damages claim gives courts more flexibility than equity would allow.  For example, the court is now able to rewrite the unconscionable aspect of the contract.  However, there was flexibility in equity, as well: Choice of severance, striking down the entire contract, or rewriting in some instances (powerful remedy, but not used much; usually the unconscionable part will be stricken in equity)

3. Test (Muhammad v. County Bank)

a. Substantive Unconscionability: The terms are so unfair and one sided that it would be unjust for the court to enforce the provision.

b. Procedural Unconscionability: Goes to how the deal was reached (as opposed to the terms).  Can include a variety of inadequacies, such as age, illiteracy, lack of sophistication, hidden or unduly complex terms, bargaining tactics, and the particular setting existing during the contracting process.

c. Rule: Must show some of each, but it’s a sliding scale.

4. Unconscionability and Arbitration Clauses

a. Generally: Businesses often favor arbitration agreements with consumers because they’re cheaper, they’re faster, and there’s less risk of a runaway jury.  The trend in arbitration agreements is towards greater fairness but to bar class actions in arbitration because if a fderal judge gets a class action wrong, the parties can appeal, but if the arbitrator gets it wrong, the parties are bound.  Thus, if the arbitrator goes crazy in one case over one person, no big deal; if the arbitrator goes crazy in a class action, it’s too much of a risk.

i. Muhammed v. County Bank: Class action suit over usurious payday loans (named plaintiff got a loan for $200 with $60 finance charge and APR of 608%).  Ps signed standard form contracts of adhesion containing arbitration provisions and barring class actions, so P here could only go to arbitration over her $180 in fees charged for defaulting on the loan.  Plaintiff sued arguing the arbitration provision was unconscionable. The problem here was the preclusion of class-action suits in arbitration.  The court decides as a matter of state law that these provisions violate the public policy of the state (it doesn’t say that arbitration provision is unconscionable; it says banning class actions in arbitration is unconscionable).
b. Delegation Clauses

i. Generally: Generally, the determination of the unconscionability of an arbitration provision can be challenged in court.  Delegation clauses delegates to the arbitrator the determination of whether the arbitration clause is unconscionable, which can create a conflict of interest.

· Rent-a-Center: In addition to requiring arbitration, the agreement here also said that the unconscionability of the arbitration provision has to be arbitrated (rather than brought in court).  5-4 majority said this was OK, as long as the provision providing for arbitration of the unconscionability of the contract (the “delegation provision”) was not itself unconscionable. Court does not decide whether delegation provision itself is unconscionable, but it may be under state law because of arbitrator’s personal interest in decision. (See new handout).  But such state law may be preempted by Federal Arbitration Act.
ii. Rule (Rent-a-Center): If arbitration agreement provides that the arbitrator is to decide issues related to the enforceability of the arbitration agreement (including unconscionability questions), then the arbitrator and not the courts is to decide them unless this “delegation provision” giving arbitrator this power is itself unconscionable. 
B. In Pari Delicto

1. Two-Part Test: Defendant must prove—

a. (1) Plaintiff is at least equally at fault, and 

b. (2) Preclusion of the suit would be in the public interest. 

c. This looks like equitable discretion, but in pari delicto now applies both in law and in equity. 

2. Pinter v. Dahl: Dahl invested in Pinter’s oil and gas production business, but the wells ended up being worthless.  When you offer someone an investment opportunity, sometimes papers have to be filed with the SEC; this was not done here.  Dahl wants to rescind and get his money back for Pinter’s failure to register.  Pinter raises the defense of in pari delicto against Dahl—Dahl could not recover because he was as much as at fault as Pinter because he went out and got other people to invest, too.  The Supreme Court says that the lower court erred in holding that this defense was never available in securities cases; the Court remands to the lower court to determine whether Dahl was more of an investor or more of a promoter (if he was more of a promoter, then he’s more in line with Pinter; if he’s an investor, he’s more in line with the type of people the SEA was meant to protect).
3. In Pari Delicto and Unclean Hands

a. Law vs. Equity

i. In pari delicto: Defendant may raise in pari delicto as a defense to an action in law or equity.

ii. Unclean Hands: Some courts say this is a defense available only to defeat a claim in equity (similar to old view of unconscionability defense)

b. Balancing: Unlike in pari delicto, there is no balancing (at least in theory) for unclean hands (although in practice there is likely balancing going on.

4. Must be Related to the Transaction at Issue: Basis for unclean hands/in pari delicto defense must be at least somewhat related to the transaction at issue in the litigation. In pari delicto is very fact-specific, and it is based upon the bad conduct related to the transactions at issue in the lawsuit (e.g., if one of the Highwaymen robbers had been run over on the freeway and sued, the driver could not use in pari delicto).

5. Frequency: In pari delicto and unclean hands are almost always alleged, but they’re rarely successful.  The plaintiff’s conduct is going to have to be very bad to be successful.

C. Estoppel

1. Elements of Estoppel: Many different tests, but usually same three basic elements:

a. (1) an act or statement by the plaintiff inconsistent with the right later asserted

b. (2) reasonable reliance by defendant on the statement

c. (3) injury to defendant

2. Geddes v. Mill Creek Country Club, Inc.: P has a residential area abutting the 5th hole on D’s golf course.  Plaintiffs claimed to have collected 2,128 golf balls on their property during the last 2 seasons and sue for trespass and nuisance.  D raises an equitable estoppel defense on the grounds that when D was designing the golf course, D offered P several options on how to design the golf course, and P opted to have D put the 5th hole’s fairway next to plaintiff’s property instead of some houses and said it wouldn’t contest this arrangement at the zoning commission.  P argued it could not foresee the golf balls landing on its property.  Application: Plaintiff induced defendant to expend substantial resources to design the course as it is in reliance on plaintiff’s choice and statement that it wouldn’t contest the plan at the zoning commission; this prior act by the plaintiff is inconsistent with plaintiff’s present actions (i.e., bringing a suit). Court said P must have foreseen the danger. 
3. Equitable Remedy: Estoppel is an equitable remedy, which gives courts discretion in applying it.  For example, if the plaintiff in Geddes really could not foresee the consequences, then the act or statement by the plaintiff could not really be “inconsistent” with the right the plaintiff was asserting, and the court could choose not to apply estoppel.

4. Estoppel and Fraud: When there is fraud, the defendant can use estoppel; however, fraud is not required to prove estoppel—there can be innocent acts or statements inconsistent with a right later asserted.

5. Estoppel to Preclude a Defense: Estoppel can be used not only as a defense, but also to preclude a defense.

a. Example: Assume D injures P and tells P that the statute of limitations is three years (innocently or fraudulently; it doesn’t matter) when it is actually one year. P sues D after two years.  D defends on grounds of the statute of limitations. D would be estopped from raising statute of limitation (even if defendant truly believes it’s three years) because there is an act or statement of the defendant inconsistent with a right later asserted, reasonable reliance by the plaintiff, and injury to plaintiff

6. Estoppel Against the Government

a. Rule: The government (usually) cannot be estopped.

i. “Usually”: Sometimes courts ignore this rule or recast the issues as waiver, but this cannot be relied on.

ii. Example: Example of erroneous advice from social security administration: SS office tells you that you have 3 years to file a claim, but you actually only have 1 year.  You wait past a year and get denied.  Government cannot be estopped.

b. Rationale: The government would stop giving advice if it could be liable every time it gave bad advice.  There’s also the possibility of collusion, as where you call after two years, the person on speaking to you feels bad, and the person tells you to say you called the first time a year ago and that you were told the limitations period was three years.

D. Waiver

1. Definition: Waiver is the intentional relinquishment of a known right.

2. Express vs. Implied

a. Express is by written contract.
b. Implied is waiver by conduct—waiver not expressly stated or written, but it’s implied by conduct.  This is harder to find and is more controversial
i. Controversy: Courts frequently find implied waiver even when there is no intentional conduct and the right is not known; in this case (i.e., where there is no knowledge or intent), waiver is based on prejudice to the other party (which sounds more like estoppel)
ii. Implied Waiver Generally Involves:
· Knowledge on the part of the party charged with wiaver of facts giving riseto a right

· Unreasonable delay in asserting breach

· Acceptance of continued performance

· Prejudice (where there may not be as much evidence of knowledge or intent, courts may require a greater showing of prejudice)

3. Carr-Gottstein Foods v. Wasilla: Liquor store in a minimart near a supermarket.  After some change in ownership, the supermarket wants to move the liquor store into the supermarket (benefit: consolidate leases, one-stop shop).  (Shopping center owner has reason to object, in part because fewer leases.)  Landlord knew about this, helped with the electrical wiring, and received monthly statements for determining the % of sales owed, but the lease said the supermarket could not sublet without the LL’s consent and the LL never expressly consented.  After a few years of the liquor store being inside the supermarket, the LL sues for breach of K for a sublease without permission.  Supermarket argues that the LL’s failure to object was a waiver.
4. Estoppel vs. Waiver

a. Generally: Estoppel arose in equity, waiver in the common law of contracts.  Waiver emphasized the intentional relinquishment of a known right; estoppel emphasized reliance and prejudice.

b. Proof of Reliance: Even though no proof of reliance is required for waiver (unlike estoppel) under the black letter, courts usually read it in (especially for implied waiver).

c. Which to Plead: “When you ask, do you plead waiver or estoppel, the answer is yes!”—Like in pari delicto, you plead both of them

5. Waiver Against the Government: Waiver can be applied against the government.
E. Laches

1. Generally: Laches is an equitable doctrine “founded on the notion that equity aids the vigilant and not those who slumber on their rights.” Laches is not, like limitation, a mere matter of time, but rather turns on whether the party seeking relief delayed inexcusably or unreasonably in filing suit in a way that was prejudicial to the other party.

2. Elements of Laches (sliding scale)
a. (1) An unreasonable delay by plaintiff before filing suit; and
i. Unreasonable? Depends on the facts of the case…

ii. Reasonable: Settlement discussions are reasonable (lengthy settlement discussions that fall apart)

iii. Unreasonable: Procrastination, law office delay, and unawareness of suit

b. (2) Prejudice to the defendant
i. Types of Prejudice

· Loss of Evidence (“trial prejudice”): Fading memories, inability to locate witnesses, destroyed documents, etc.
· Reliance Interests (“economic prejudice”): Economic planning based upon expectation of no suit
· Fluctuating Values (without laches, lawsuit like an option): We saw this in Pinter, where plaintiff was allowed either not to sue for failure to register if the value of securities went up or to sue if the value does go up.  However, this and other cases of fluctuating values might be a good situation in which the defendant could raise laches
3. Pro-Football, Inc. v. Harjo: Trademark dispute re: the Washington Redskins.  Seven Native Americans sued to have their TM cancelled (which would extinguish Pro Football’s exclusive right, meaning they could still use it, but they could not bring trademark suits against supposed infringers).  Statute says that any person who believes he or she has been damaged may file a petition to end the registration at any time, but it also says that the principles of equity apply.  Pro-Football wins and case is remanded.  On second appeal, P argued he was 1 when the statute was enacted.  One does not have rights until he is an adult, so P’s delay wasn’t unreasonable until he’s an adult.  D continues to assert laches.  The court upholds the lower court’s decision that laches was a valid defense because, even though there’s no unreasonable delay, there is a strong amount of trial prejudice (loss of evidence) and reliance prejudice (the Redskins have spent a ton of money building up the mark).
4. Equitable Remedy: At least in theory, and certainly in the past, laches applies only when plaintiff seeks an equitable remedy.  Does not apply to legal remedies (again, at least in theory) 

5. Laches to Get Preventive Relief

a. Generally: When plaintiff delays in seeking an injunction, the delay can bar a suit, even if only a few days have passed.

b. Status Quo: Sometimes, it is too late for an injunction because the status quo cannot be regained.  In that case, laches prevents claims for mandatory injunctions.
c. Example: The infamous 2000 butterfly ballot: Case went to the Supreme Court.  When the ballot was released prior to the election, nobody noticed this and complained.  After the election, Chemerinsky ran into court on behalf of Palm Beach voters to redo the election.  Even though the delay was only a few days, the status quo could not be restored, and that made all the difference.

6. Laches vs. Statute of Limitations

a. Generally: Laches is an equitable doctrine “founded on the notion that equity aids the vigilant and not those who slumber on their rights.” Laches is not, like limitation, a mere matter of time, but rather turns on whether the party seeking relief delayed inexcusably or unreasonably in filing suit in a way that was prejudicial to the other party.

b. Fixed Time Period? Unlike SOL, laches has no fixed time period.

c. Laches can run before the statute of limitations in some cases. 

d. Law vs. Equity: Laches originally applied to suits in equity as the only time limitation; statutes of limitation did not apply in courts of equity. Today, statutes of limitation apply against both law and equity claims (e.g., same statute of limitation for breach of contract action seeking damages and one seeking specific performance)

i. Exception: Only laches applies for a cause of action for which the only kind of relief available is in equity—most notable, for breach of trust (a kind of tort for which there is no legal relief available)

F. Statute of Limitations

1. Generally: Unlike laches, which is mushy and discretionary, statutes of limitation  ADDIN AudioMarker 6382 set a definite time period within which to file a complaint.  There is no room for discretion.
2. Figuring Out the SOL

a. State Law Claims: Governed by statute.
b. Federal Law Claims: Sometimes statute imposes SOL.  For statutes passed before 1990, courts are to use “analogous” state law claim’s SOL (created lots of litigation); for statutes after 1990, USC provides for 4-year SOL.

3. Three Issues

a. Accrual: When does the clock start to run?

b. Continuing Violations: How do we treat claims based on injuries that continue to be inflicted over time?

c. Tolling: Under what circumstances will courts delay the running of the SOL?

4. Accrual Issues

a. Issue: When does the statute start to run?

i. Approaches:

· (1) Date of the wrongful act.

· (2) Date of the injury

· Injury: appreciable harm, i.e., the date on which plaintiff could have measured the harm, even if not aware of it.

· This is problematic in latency cases where plaintiff can be injured well before the plaintiff becomes aware of the injury

· (3) Date of actual or constructive discovery of injury.

ii. Sometimes, the date of the wrongful act, the date of injury, and the date of discovery occur at the same time.  It becomes more difficult where there is a latency period. 

5. Continuing Violations

a. Rule: When the plaintiff can show that a new injury is causing new harm, that is a continuing violation, and plaintiff can sue to recover damages from the date the plaintiff sued back to the beginning of the limitations period for the new harms caused by new violations caused during that period, but NOT for the whole period from the initial wrongful act. 

i. It is not enough that a harm continue during the limitations period; instead, the harm must be caused by a new violation during the limitations period.

ii. Ex: D injures P in a car accident in 1978.  Plaintiff suffers injuries for years and sues in 1993.  SOL is four years.  P cannot recover any damages because the entire suit is barred—although the harm is continuing, there are no new violations.

b. Klehr v. A.O. Smith Corp.: The Klehrs bought a special silo in 1974 on the basis of representations that it would limit the amount of oxygen that would enter the silo, thereby preventing moldy and fermented feed and resulting in healthier cows and higher profit.  In 1991 the Klehrs investigated and found mold on the walls of the silo.  They sued under RICO in August 1993 (they sued under RICO because it allows continuing violations; had they sued 20 years later on a contract or tort theory, they would have lost immediately).  Statute of limitations was 4 years, and the Klehrs sued alleging that a pattern of acts concealed the harm; they argue that these acts, some of which occurred in the 4 years prior to filing suit, entitle them to recovery for all harm caused since 1974, as opposed to harm caused since the last predicate act. This is a continuing harm, but all harms P suffered in the last 4 years are result of the same old violations that occurred before the 4-year period.  P can only recover for harm suffered as a result of the initial wrongful act within the 4-year SOL; while Harvestore continued to commit wrongs against other purchasers by misleading them, the only wrongful act against the Klehrs occurred when they bought the silo.  Thus, the Klehrs cannot recover for harms suffered from 1989 to 1993 for a harm that occurred in 1978.
c. Ledbetter and Subsequent Congressional Action

i. Ledbetter: In Ledbetter, Goodyear paid its female employees less than its male employees for comparable work.  At some point they stop doing this and everybody gets the same raise, but those raises apply to the base disparate pay at the time this change is enacted.  Ledbetter sues years later; the Court looks at the raises year-by-year since the new policy and sees equal raises.  As a result, it dismisses the suit.

ii. Congress Overrules in Lilly Ledbetter Fair Pay Act of 2009: Provides that for discrimination claims under Title VII, ADEA, ADA, and the Rehabilitation Act, cause of action arises, among other times, “when an individual is affected by application of a discriminatory compensation decision or other practice, including each time wages, benefits, or other compensation is paid, resulting in whole or in part from such a decision or other practice.” Basically, an injury occurs every time a check affected by discrimination is issued to P

6. Tolling

a. NB: A minor’s SOL is tolled until the minor reaches the age of majority.
b. Discovery Rule

i. Availability: This tolling device is not always available in every jdx.

ii. Rule: The cause of action either does not accrue or is tolled until the plaintiff actually discovers or should have discovered (constructive discovery) both (1) the injury, and (2) the cause of the injury.

· Clarification: This rule is about not knowing about the injury or the cause of the injury; ignorance of the claim (“I didn’t know I could sue for this”) does not matter.

· Burden: Burden is on the party claiming the benefit of the discovery rule to prove that he falls within it.

iii. Debiec v. Cabot Corp.: Personal injury and wrongful death suits stemming from the deaths of four people, all of whom worked at and/or lived near defendant’s beryllium plant.  PA’s SOL for wrongful death and personal injury actions is two years. Usual rule for accrual in PA is the date of injury, but for this type of case it is tolled until plaintiff knew or should have known.  Issue in this case if what the plaintiffs knew and when they knew it.  Once they knew they had a beryllium-related injury, the claim has accrued.
c. Fraudulent Concealment

i. Generally: Fraudulent concealment is not necessary for jurisdictions or causes of action that recognize the discovery rule.  Not every cause of action (in fact, many COAs) are subject to the discovery rule, but most places recognize an exception for fraudulent concealment.

ii. Rule: Fraudulent concealment is a tolling doctrine that tolls the statute of limitations of the period of concealment until plaintiff discovered or reasonably should have discovered his or her injury and the cause of the injury.

iii. Knaysi v. A.H. Robins Co.: (NY law does not follow the discovery rule) P had a Dalkon Shield IUD inserted in March 1972; in June 1972 she experienced a spontaneous septic abortion.  In December 1976, plaintiff read an article connecting the Dalkon Shield to septic abortions, which led them to inquire into the type of IUD her gynecologist had used.  Ps learned in February 1977 that the doctor had used a Dalkon Shield and filed suit in June 1978.  The wrongful act—marketing and selling the device—occurred in 1972, as did the injury (miscarriage).  Three-year SOL.  The court holds that plaintiffs had adequately pled fraudulent concealment that tolled the SOL by alleging Robins had superior knowledge about the safety of the device, published information it knew to be false, and suppressed damaging information known to be false.  The dissent argues that the advertising did not amount to a requisite misrepresentation, and there was no showing of justifiable reliance because there was no showing that she used the Dalkon Shield based on Robins’s representations.  It is possible that many cases would not accept the majority view today.

· Rule: To claim fraudulent concealment, plaintiff must prove (1) that defendant had superior knowledge, and (2) defendant made affirmative misstatement of fact or was a fiduciary who was keeping information from plaintiff. 

� But here they are—(1) novelty/difficulty of case, (2) labor required, (3) skill required, (4) preclusion of other employment, (5) customary fee, (6) fee fixed or contingent, (7) time limitations imposed, (8) amount at stake and results obtained, (9) experience and reputation of attorney, (10) the undesirability of the case, (11) nature and length of relationship with client, and (12) award in similar cases.
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