REALITY TV & NEW MEDIA PRODUCTION & DISTRIBUTION
Professor Straus - Spring 2014

· This outline is formatted to print on 4 x 6 index cards for flash cards.  
· Ignore the mnemonics if they’re not helpful.  
· Cards w/ no headings are continuations of the previous cards.  Use tape.

CO-PRODUCTION DEAL

SO	Small production companies can profit by charging Overhead for each show

CO	COntrol - only an issue if the production co is full-service

CO 	COpyright  - who controls the i.p. - usually co-owned 50/50

DR	Distribution Rights - if prod. co. has no distribution setup, then studio grabs distribution rights. Might split domestic / foreign, but studio wants Canada, off-net syndication, format deals worldwide if it can get them.

RS	Revenue Split - Network and co-production usually split 50/50 but if not, then a recoupment formula must be laid out.

NL	Network License - same as straight license, but if studio & network related, important at outset to avoid self-dealing.  If related, studio won’t charge network a prod. fee (but production co will), and shared revenues split btw network & studio 50% and the production co takes other 50%.

INDIVIDUAL PRODUCER DEAL

R	Reversion of rights (unless work for hire). Indiv. producer must negotiate

E	Exclusivity - Exclusive to show or genre at least during Prep and Production (may give on Post) First Call, In Person, First Priority with No Material Interference.  If high-level (e.g. Mark Burnett), just NMI.

C	Compensation - Confirm quotes.  Fixed is paid on delivery of each stage. Backend - Net (if no prior deals) or MAGR (some prior). “Never” AGR.

T	Term - options to continue start at delivery of prior stage (e.g. when pilot delivered, studio has 90 days to pick up option for series). Producer wants shorter options to be able to work on other projects (bc exclusive). But if producer is locked, no need for options. If team of producers, may make 1 FCIPFPwNMI depending on which one creative execs want.

L	Locked = pay or play (guaranteed compensation) to producer for the term of the lock (1 yr, 2 yr, or life). If studio produces series, producer with a 1yr lock gets paid for that first broadcast season, regardless.

C	Credit - position, order, and possible vanity card for producer’s prod. co.

FORMAT DEAL

D	Distribution - If studio only has domestic and format owner has foreign, then owner must remit revenue to the studio.

O	Ownership of U.S.-produced episodes. Studio grabs ownership to exploit in perpetuity.  Reversion of rights to format owner on expiration, but studio might get participation rights on backend for US-made episodes.

C	Credit - individual and possible production company credit

T	Territory of broadcast exclusivity. If pre-existing, studio may get only U.S. If in only 1 territory, then studio negotiates to represent format worldwide.

R	Revenue in future format sales - Even if studio isn’t controlling the format or the distribution of it, it can argue that it “activates” the format to generate sales downstream so gets a piece of downstream revenue.

F	Fee (“Format” or “EP” fee). Backend split for episodes produced in U.S.

R	Rights included: TV Everywhere min., merch., streaming, pilot, US distrib
	FOD goes to network bc part of license agreement of initial broadcast.

T	Term & options - insist on perpetual options if it goes forward.

BACKEND COMPENSATION

ROB	Backend = any Revenue generated Other than original Broadcast.

2 kinds of backend:  	1) Fixed (not contingent on anything) and 
2) Contingent - only gets paid if contingency occurs.

Reality TV is produced “clean off the network,” meaning network covers all prod. costs, so any revenue beyond that is profit & must be split with participants. It also means Production Costs will equal the Licensing Fee, so it comes to zero. But then overhead fees are charged, so more revenue is required to offset OH.

All revenues added together = GROSS RECEIPTS.  Subtracting from GR distribution fees and expenses yields NET PROFITS per its contractual definition.

NET PROFITS definition - producer has no previous deals. Full distribution fees are included.  Studio can give away up to 50% of the backend under net profits.

MAGR - Modified Adjusted Gross Receipts - Producer w/ prior deals. Distrib fees capped, usually 20%. OH fees negotiable.  Studio give 35% max of BE at MAGR

AGR - Adjusted Gross Receipts - Rarely given.  NO distribution fees and OH can be capped @ 10%.  Only out-of-pocket costs incl. Studio gives 25% max AGR.
PRODUCT INTEGRATION

T	Tradeout - Incidental use. Not guaranteed. No greeking labels. Saves $

V	Visual - e.g. gym signs in the background of shot, texts on phone

V	Verbal - Claims made on air must be verified per FTC and FCC

S	Storyline integration - weaves product in w/ action & talking pts (by cast). Host can’t say personal experience (bc endorsement) - only functionality.  

S	Sponsorship - e.g. AT&T’s The Voice.  

D	Document everything clearly bc many players. Avoids he said/ she said.

D	Disclosure - 507/508 disclosure. “Promotional consideration provided by”
			Get disclosures from all producers and crew as well.
C	Compensation:	
Cash component split between net 50% & studio/prod. co 50%
Media component  (Ad buys) goes to network
LICENSING DEAL - SCRIPTED SHOW

F	Fee - Breakage. no Audit rights. Deficit financed by studio. network pays 60-65% of production costs as license fee. Savings go to studio.

A	Ancillary - Network is not a participant in ancillary revenues.

T	Term - 4-4.5 years so Midseason replacement can have full run. can ask for Extended term and pay > 60-65% of production costs and reimburse entire Deficit financing at end of term. Studio wants Std term w/ ROFR.

E	Exclusivity - Geo: Studio wants US, territories & possession + Canada.  

critical to make sure at the Outset that network is the Only place to see the show; otherwise, investment might be Diluted. network wants to keep the show on the air long enough to be able to raise Prices on advertising.  

Delivery:  Linear - TV Everywhere required.  Non-linear - FOD to network.  SVOD negotiate.  EST, DVD, etc. - to studio. 5 Rolling std.  Net wants In-Season Stacking bc binge but dilutes studio’s DVDs, EST, etc.
LICENSING DEAL - REALITY SHOW

F	Fee -  network pays 100% of production costs, so more favorable terms. full Audit rights.  Savings to network.  Studio gets flat production fee.  

A	Ancillary - Network is a participant in distribution rights, so gets 50% of:
		Format deals - if not all going forward (bc “activates” format) then 
			ask for % of shows produced in U.S. (Canada simulcast)
		Off-net syndication - easier to syndicate standalone v arced 
		Merchandising
Product integration (if network & studio are related, then network & studio get 50% and production co gets other 50%^)

T	Term - Perpetual term

E	Exclusivity - same preferences for Geo, Off-net syndication, & linear feed (TV Everywhere).  Network gets all digital rights in reality (FOD and SVOD). Might split EST w/ studio 50/50 after production costs deducted.


TALENT DEALS
Hold 	v 	Direct Offer	v	Test Option
 “Confirm quote” to avoid collusion with other studios.

C	Credit - voice if announced, title credits, end credits, and/with special

R	Rights - Name & Likeness, merchandising, Publicity (won’t do w/o permission)

E	Engagement - e.g. pilot or series

E	Exclusivity - 	Genre - this show only. in reality. in game shows
			Priority - First Call, In Person, First Priority
Commercial - 	pay above Money Break $8500/9500 to prevent cast from doing commercials bc they can Conflict w/ Sponsors. 360 Deal waiver.

P	Pay or Play - “All episodes produced w/ minimum of 6.”  If 10 produced, gets paid for 10. If 6 produced, gets paid for 6.

T	Term - Rolling options - options start at end of prior cycle (either 90 days after delivery of last episode or 60 days after airing of last episode) to pick up talent for next cycle.  If no break in shooting, it’s same cycle.
COPYRIGHT

Protects ORIGINAL works FIXED in a TANGIBLE form of EXPRESSION. 
	Yes:	Outlines, emails, pitch tapes
	No:	IDEAS - no matter how fleshed out as long as not fixed
FACTS - expression of facts is protected - not facts themselves
TITLES, SHORT PHRASES, SLOGANS - but might have TM

2 TYPES of Infringement: 1)  USE  or 2)  PUBLIC PERFORMANCE of work

ELEMENTS for infringement of an ORIGINAL work FIXED in TANGIBLE form:
1. D had ACCESS to the work, either bc widely Disseminated (article) or bc D had an Opportunity to view it (pitch)
2. SUBSTANTIAL SIMILARITY to original work
a. Not protectable (doesn’t matter if similar)
i. Premise and 
ii. Synefair (things that arise naturally from the concept)
b. Protectable (definitive list):  
Place	Mood		Sequence of events	Characters
Plot	Theme		Setting 			Dialogue
DEFENSES to Infringement
· Independent creation - why detailed pitch logs are important & indemnity clause btw network and production companies is standard
· Statute of limitations = 3 yrs
· Fair use
· De minimus
· Comment rather than a copy

No court has ruled yet that a reality show has infringed another’s  by USE

SCOTUS might rule that Aereo infringed broadcasters’ copyrights by PUBLIC PERFORMANCE.  

Aereo claims that its individual antennae rented to subscribers is the functional equivalent of a subscriber-initiated private, NOT PUBLIC, performance.

Broadcasters argue that in precedent, 1) Cablevision had retransmission license, 2) the technology only allowed timeshifting, so viewers already had a right to see the content, and 3) Aereo is sending out signal en masse, despite receiving the signal via separate antennae.

IDEA THEFT

Breach of implied K.  Issue spot:  idea NOT original or fixed in a tangible medium

Only in CA.  Established by in Desny v Wilder

ELEMENTS per Mann v Columbia
1. P disclosed idea to D
2. Disclosure was conditioned upon agreement to pay D if idea is used
3. D knew or should’ve known condition upon which disclosure was made
4. d accepted submission
5. D used P’s idea
6. P’s idea had value

DEFENSES against idea theft
1. INDEPENDENT CREATION (defeats “D used P’s idea” element)  or 
2. NO VALUE of P’s idea (defeats “P’s idea had value” element)

This COA is why studios can’t accept unsolicited submissions and can’t accept solicited submissions without a release (unless trusted and w/ well-known agent).
PENCE AMENDMENT

“Adam Walsh Act” expanded a law that originally mandated only that age records be kept for all porn films to ensure that no minors were being filmed.  Now records must be kept (no matter what the age of performers) by company filming, parties with creative control, secondary producers who use clips with content.

3 types of regulated content:
· ASEC - Actual sexually explicit content
· LEG - Lascivious Exhibition of Genitalia (7 factor test)
· SSEC - Simulated sexually explicit content that looks like actual sex.

WAY OUT for LEG & SSEC for co actually filming (incl all prods made thereafter)
Letter to the Atty General Eric Holder certifying that you’re a producer and in the regular course of business you keep records of every performer’s name, age, and address and content isn’t made available in a way that would be construed as child porn. Make sure all of release forms ask for name address and DOB.  

If ASEC, you can’t send a letter to certify to avoid having to keep records. 

MUSIC

Musical composition =  Melody / music and lyrics fixed e.g. in sheet music 
Pre-existing (SYNC LICENSE)
Newly created = composer hired
Performance of that work is protected by copyright. (MASTER USE)

SYNC LICENSE = clearance for PRE-EXISTING musical COMPOSITION 
To fix a musical composition in time relation with an audio-visual production

If Prof. says to clear musical composition, he means to clear the sheet music, not the form of the song you hear on the radio.

· American Idol contestant to perform a song by Lorde.  Just using the words and melody in timed relation to my audio visual work.  Creates a new master.
· Glee cast to sing Telephone, but show will hire a composer to write arrangement
· Artist sings on Live results show but studio wants to stream show afterwards
· If show’s cleared the sync license, and an artist sings live on a show, studio owns the master unless it needs a release from exclusivity for that artist from her record label.  Negotiate: Studio or label or co-own it

EXCEPTIONS:  THIRD PARTIES DON’T NEED A LICENSE TO USE
· Public domain
· Fair Use 
· Educational
· Parody - commentary
· De minimus - use is so short and not essence of the work
· Ephemeral - if happening LIVE (including live to tape)
· BUT doesn’t allow for subsequent broadcast of the tape
· Ex: Anna Kendrick on SNL sang Disney songs live
· SNL can’t post those skits online
· Award shows can’t post musical performances online 

IF NO EXCEPTIONS APPLY, CLEAR VIA MUSIC PUBLISHER 
· Sony, Universal Music, EMI, all of the major labels typically own the composition rights to most of their catalogues from their songwriters.


INFO NECESSARY TO PROVIDE to GET A QUOTE for a SYNC LICENSE FEE

1.	Term of license - how long of time 
2.	How music will be used?
a) BACKGROUND USE - Background in a scene
b) FEATURED USE - Main characters / entire cast will be singing (ex: Glee)
c) INSTRUMENTAL USE - Instrumental version in an elevator - Muzak
d) Changing lyrics like SNL skit 
a. Use MELODY but NOT LYRICS
b. Here are the lyrics we’ll be using
3.	Territory  - where do I want ? US & Canada? Worldwide?
4.	Media - 
e) Free TV and basic cable? Streaming? All internet?  EST? DVD? All media here known and hereafter devised? Pay-per-view? Feature film in theater?

Ask for what you need right now and get options to expand media rights later

NEWLY CREATED MUSICAL COMPOSITION

· Hire composer as WORK FOR HIRE - studio owns work product (composition). If someone else wants to use it later one, the studio is the music publisher.  STUDIO OWNS THE WORK 100%.
· If composer is exclusive to the music publisher you might need to get a waiver from the music publisher.
· Composers are contracted on an episode by episode basis to compose underlying score 
· Ex: Theme songs, end of tribal council song, competition score)

WHAT NOT TO DO
If you try to hire a composer to do a soundalike (plagiarize a known song) bc it invites suits.  “Something in the vein of an upbeat tempo” and give multiple examples, but DON’T ask them to do a knockoff.  If it sounds like “Telephone,” it probably is legally.



MASTER USE LICENSE = to use a PRE-EXISTING RECORDING

RECORD LABEL owns the pre-existing recordings of music
If you want the song that the artist has recorded.
· If you want to play original recorded melody but no vocals, you still must get MASTER USE LICENSE.
·  If you can get the sync license but you can’t get master for the version 
· you can pick another version 
· you can do your own - get someone else to do a cover
· Charmed’s ‘How Soon is Now” is by Love Spits Love

To use a specific version of a song, get BOTH MASTER and SYNC licenses.

SAME EXCEPTIONS TO LICENSING apply (Public Domain, Fair Use, Ephemeral, etc.)

SAME INFORMATION TO PROVIDE FOR QUOTE. Just given to different party.

First decide WHICH VERSION of the song you want to use, then provide the information above to the record label  (territory, use, term, media) to get a quote.
If you’re doing an AWARDS SHOW you have to play the ORIGINAL RECORDED versions of the nominated songs, so you need a MASTER USE license.  

· BUT you can argue that it’s good promotion for artist and publisher and ask for the master use license to be WAIVED for the NOMINATION PACKAGES.  
· 
· You might not get it waived if you’re asking for master use licenses for CLIP packages, but you try to reduce clearance fees as much as possible







PUBLIC PERFORMANCE LICENSE

A studio or broadcaster, Staples Center, restaurant, or whoever’s publicly allowing the performance to take place needs a public performance license - the right to perform or display a musical work in public or in a place where a substantal number of persons are gathered.  
· Not a public performance if people in your house watch The Lion King.  
· If bar plays the radio or a CD, it requires a public performance license.

ABC, NBC, CBS, FOX, Kcal, HBO, cable channels, etc. all have public performance  licenses with the three PUBLIC PERFORMING SOCIETIES:
1. ASCAP
2. BMI
3. SESAC

Composers are affiliated with only one of these three.  
· Societies collect fees from licensors (broadcasters, Staples Center, bars)
· Monies get divvied up between the composer and music publishers

(addl info omitted bc this license not directly applicable to Reality TV)
HIDDEN CAMERA / HIDDEN AUDIO

If mikes/cams are visible to the mark (e.g. TMZ), no criminal wiretap violation.

If hidden microphone, then if 2-party state, both parties must know of recording of a CONFIDENTIAL COMMUNICATION. If 1-party state, only one must know. Otherwise, criminal wiretapping violation (deals with audio communications only).

Confidential communication - speakers had reasonable expectation of privacy:
· Location (private dining room v main restaurant),
· Speaker - even in public, if privileged (atty/client, spouse, clergy)REP) 
· Subject of conversation (confession of a crime)

Even if no criminal claim available, CIVIL claims available to hidden camera Ps:
· IIED / NIED
· Negligent misrepresentation / Fraud - lied to contestant about makeover
· Negligence - disconnected hotel phones in prank
· False imprisonment - elevator prank
· Trespass  - if crossed a property to get a shot
· Invasion of Privacy:
· Intrusion upon Seclusion - highly offensive to reasonable person
· Publication of Private Facts - & not of legitimate public concern
· False Light - making someone look bad

Ways to MITIGATE RISK on hidden camera shows:
· Use an accomplice who is close to mark. Don’t just pick a random mark.
· Vet the accomplice and design the prank w/ the accomplice.
· Do things in public to decreased the expectation of privacy
· Use exposed cameras and explain them away to the mark
· Only do pranks that don’t make mark look bad (Tom Cruise saves a kid.)
· Turn off master audio if conversation turns confidential.
· Get release signed by mark immediately after the reveal 
· RISKS THAT CAN’T BE MITIGATED 
· Mark won’t sign release
· Mark can’t retroactively consent to wiretapping laws. It’s a crime.


CONTESTANT RELEASES
MUST PROVIDE ENOUGH TIME TO READ & ASK QUESTIONS.
IWTBA Millionaire cases - most claims will be dismissed w/ proper releases

· 1542 Waiver (release from claims that don’t exist today but arise in future)
· 507 / 508 disclosures - not given anything to compromise integrity of show
· Rights - publicity and promotion, merchandising, agreeing to lipstick cameras, consent to audio & video recording even if they don’t know it’s happening (gets around the 1-party state issue)
· Release of tort liability - defamation, false light portrayal
· CAN’T GET RELEASE from CRIMINAL ACTS or GROSS NEGLIGENCE
· Reality shows that you’re done before?
· Indemnification
· Confidentiality - no leaking the story before it airs
· Consent to medical evaluations
· Candidate for public office? (Equal time rule)
· Connected to anyone: show, studio, sponsor, network? (Quiz Show scandal)
· Assumption of the risk - release from liability (Death, injury, loss of contest)
· Arbitration / mediation - doesn’t prevent filing in ct but allows D to get it out
· Actor in SAG/AFTRA? (“Understand you’re not being engaged as actor?”)
VETTING

Have contestant sign rules on B-ROLL just before task starts, incl. any questions.

Every challenge has rules associated with them that must be submitted in writing to Standards & Practices + Legal Depts to evaluate for legal risks & compliance.

1.   SAFETY - what are the safety issues in this task (Legal)
· How could someone get hurt? Tiger, flip (stunt), cars
· Are there medics on standby? Fire dept?
· Safety equipment needed?  Does it fit everyone (e.g. harness)?
· Do we need special personnel: stunt coordinator, animal trainer?
· Plan B if the contestant freaks out? Slips? Scared of heights?
· If a contestant can’t swim, does the task involve water?
· Is the weather a factor? (Santa Anas)
· Comply w/OSHA regulations? (Electrical equip, confined spaces, fire)
· Complies with AMPTP safety bulletins (not law but guidelines)?

2.	COMPLIANCE - is the task fair?  (Standards & Practices)
· Randomness / volunteer / schoolyard pick / vote of group =  fair.
· Can all players perform the task or are certain abilities required?
· Is there anything that gives one team an advantage over another?
· If one team has 6 and other has 5, one person must sit out.
· Combining 3 teams into 2 - use randomness to do it fairly.

3.   THE TASK ITSELF 
· Test the stunt with a stunt person to see if it’s really doable.
· Pay laypeople to do the stunt
· Take weather into account. 
· Skills required? (swimming, running)
· Will the equipment fit everyone?
· What needs to be built for it?

4.   INSURANCE
· General liability
· Contestants aren’t employees, so not covered by workers comp.
· Additional riders for hazards - Guns, moving vehicles, helicopters, animals
· Errors & Omissions
· For copyright infringement. 
PARTICIPANTS

1. CASUAL - no idea will be on camera. Not employee so laws don’t impede a BG check.  Hopefully signs a release after the shoot.

2. NON-EMPLOYEE - Participants w/ loanout companies, get honorariums or “rights fees” (not “salary” bc not employees). Most common.

3. EMPLOYEE - protected by FCRA, which makes it hard to do BG checks
(e.g. Apprentice: promised a job, Last Comic Standing: AFTRA member)

When federal and state laws conflict, must use stricter, which is usually CA unless participant resides in another state.

Background checks performed on
· Participants - 
· Limited scope Background check - must be kept confidential 
· Then Psychiatric & Medical evaluations if not employees
· Businesses on camera - ensure licenses current, taxes paid, ownership
· Trademarks and other IP used on camera (e.g. website)

REALITY PARTICIPANT DUE DILIGENCE

Elements of show determine which (Background, Psych, & Medical) to perform
· Length of production - 1 weekend or 6 weeks?		
· Can someone handle that long?		
· Number of episodes participant’s in
· Significance of participant - is he The Bachelor?
· Living situation of participants - together or separately? 	
· Activities performing - everyday walking & talking or hazardous

3 MAIN REASONS TO DO DILIGENCE
1.	Legal risk - avoiding legal claims by 3rd parties
2.	Safety risk - don’t want participants hurting themselves or each other
· Criminal - If participant has a criminal history, you know or should’ve known they had a propensity for violence.
· Civil Restraining orders - are they a stalker?
3.	Press risk
· Verify legitimacy of participants who hold themselves out to be x
· Make sure they don’t have claims against them
· Actually licensed Dr, therapist, lawyer

LABOR & EMPLOYMENT ISSUES w/ REALITY PARTICIPANTS
Though no reality participants have proven they’re employees in court, it’s best to comply with discrimination laws in casting anyway to reduce risk of a claim:
· Can’t discriminate due to a protected class
· Instead of poor, say “Look grungy”
· Instead of rich, say “Look high powered”
· Instead of “Must be 25 years old” say 
· “Looks between 25 and 30” or 
· “What year did you graduate from high school?” 
· “What grade are you in?”
· Except: Bonafide Occupational Qual.:16 & Pregnant, Bachelor
· Can’t eliminate based on something in psych or medical evals
· CAN discrminate for OTHER reasons
· 18 to avoid child labor laws
· 21 bc alcohol will be served on camera

Foreigners must be legal to work in U.S. even if not an “employee.”
· Green card
· Employment Authorization Document
· O1 Visa for extraordinary ability
NEW MEDIA

Websites generate revenue via:
· Banner ads & other ads on site
· Pre-roll commercials before streaming video

Measurement of value for on-air ads is webpage impressions, measure as:
· Overall impressions or
· Unique impressions
One visit to a website from each computer is a separate impression 
Multiple visits from the same IP address is counted as one impression.  

On a website, a widget enables clicks on page to play video (with the pre-roll ad) through NBC.com’s website so:
· NBC gets the credit for that webpage impression and page views
· NBC remains in control of video so it can delete or manipulate it 

Streaming allows playing without downloading.


NON-LINEAR PROGRAMMING

Every method requires different rights to be obtained to allow for the various methods a show can be seen, e.g. music rights, guild rights, etc.

Episodes are made available either In season or Out of Season. (Preferences)
In-Season stacking: banking episodes for whole season to binge on (Network) 
Rolling 5 of the most recent episodes at a time during In-Season (Studio*)
         *Minimizes diluting other studio distribution: DVDs, EST, off-net syndication

FOD=FREE ON DEMAND
Programming that viewers don’t have to pay for, but they have to watch commercials (at least one commercial) and pre-roll.

SVOD - SUBSCRIPTION VIDEO ON DEMAND
Subscription to watch content with unlimited access to an entire library.
· Hulu Plus:  subscription + ads	= DUAL REVENUE STREAM access to current in-season programming not available on regular Hulu
· Netflix has subscription BUT NO ads

Electronic Sell-Through (iTunes) - downloading to own or rent not streaming. Having a non-physical version on your own computer. 
SWEEPSTAKES & CONTESTS

PRIZE + CHANCE + CONSIDERATION = definition of a LOTTERY

Prize - something of value 
· Car
· Vacation
· Money
· Walk-on role
Chance - winner is picked by Randomness. Nothing predetermined. 
· Pick out of a hat
· Pick a number
· Spin a wheel
Consideration - giving something of value to get something in return
· Money
· Time

LOTTERIES ARE ILLEGAL UNLESS LEGISLATIVELY EXEMPT, so to hold a sweepstakes legally, must eliminate one of three elements so it’s not a lottery.

SWEEPSTAKES

Game of chance = Random + Prize but eliminate Consideration

Choice of winner is random and no skill or payment is required.

The creation of an online sweepstakes is usually a digital extension of what a sponsor pays to be on the show.  

Watching a show and looking for clues isn’t consideration legally.  If viewers find clues and send in their entries, and one’s chosen randomly, it’s a sweepstakes.

In some states, if the prize > $5000 it must get registered and bonded (reserving value of the prize so that residents of that state are protected if winner is from that state).  Requires lead time to write the rules and 15 days to get  bonded, so you can’t change the rules or the prize unless you want to start all over again. You can hire companies to run sweepstakes.

LEGAL ISSUES to consider in a SWEEPSTAKES

· Are there legal restrictions on the value of the prize?
· If a bar or matchmaking is involved, then limit sweepstakes to ages 21+  
· Alcoholic beverages can’t be part of the prize.   
· If the prize > $5000 must get registered and bonded. 15 days to clear.  
· Unless the prize includes taxes, winner must pay taxes.  
· Any prize over $600 requires issuing a W-9 to the winner. 
· If winner is used for promotion, need an affidavit.
· If it involves an advertiser who wants to send coupons, must draft opt-in or opt-out requirements for registering
· Age requirements - if under 13 you need parental approval - get email address to confirm eligibility, but if over 18, no need for approval.
· Valid outside the U.S.
· 7 days to approve the winner


CONTEST
Prize + Consideration but eliminate Chance

There must be some skill involved
· Athletic contest
· The Voice
· America’s Got Talent
· Project Runway
· Trivia contest
· Written essay*
· Photography contest*
· Clicking a mouse
· BUT NOT GUESSING NUMBER OF BEANS IN A JAR bc it’s just luck
· or predicting anything beyond your control like a sporting event 

*If it’s a CONTEST and you’re going to use the winner’s user-generated content in future advertising on-air or print, you must have an affidavit signed by the winner and notarized acknowledging the rights that you have to use it.


OTHER WAYS TO AVOID BEING A LOTTERY

Give away a PREMIUM  - Everyone who enters gets something of value (ringtone, wallpaper). If you text to enter, it costs you $.99, so the premium is what you’re paying for, and the entry into the sweepstakes has no consideration.

ALTERNATE means of ENTRY - Arguably, an online entry isn’t free so typically an alternate means of entry is a mailed postcard (stamp is not consideration).

USER-generated CONTENT - TV Networks engage users to create user-generated content as a sponsorship event to promote fan interaction with the sponsor’s brand.  (e.g. create their own mashup) and uploaded to YouTube,
which allows revenue sharing w/ uploader so it’s a revenue stream for creators.

The legality of the upload depends on who owns the content subsequently and what ownership rights reside in that video.

If you’re asking people to upload a type of user-generated content to play on your show (e.g. America’s Funniest Home Videos), you need ALL the rights including releases from everyone in the video.
POLLS

One way to engage fans of a show. User provides authentication via social media for vote to count, which promotes the show, starts it trending on social media, and allows aggregating of social media chatter about the show.

What do you think of ___?  Who is your favorite ___?  Vote how you want the show to end?  I Heart Radio Music Awards

Make sure that ads on webpage don’t imply an endorsement by the talent whose photos are also on the webpage.

Vote online, toll-free, Google+, tweet, by downloading a song on iTunes, text 

FLOCK TO UNLOCK 

Promotion that encourages web visitors to interact to get something of value from the show or sponsors.  User provides authentication via social media for action to be recorded - promotes show/brand and starts trending on social media.

Foursquare - check in places and start unlocking virtual levels
Campaigns offer sponsors opportunities to integrate social media channels to engage viewer to participate to do X to get Y.

Snapple “Tweet to unlock behind-the-scenes content”
Use the right hashtags, then you can get something in return (watch a special clip that others can’t see unless they also do the same thing).  


Nielsen ratings determine how advertising units of 30-sec TV ad spots are sold.
Broadcaster guarantees an advertiser that X number of viewers will see a show.  

· For every 1000 people, advertiser pays $Y per unit (30-second spot).
· CPM = cost per thousand

Ratings determine if benchmark has been met in both # and type of viewer

· If not and show under-delivers viewers, broadcaster must give advertiser free advertising somewhere else to make up for the shortfall.
· If show over-delivers, advertisers get the windfall. 

NETWORK SELLS a certain amount of inventory UPFRONT, but then HOLDS BACK the rest of the inventory for the SCATTER MARKET.

SCATTER MARKET - ad units sold in real time
A show that’s over-delivering on ratings allows a network to sell those scatter market units at a premium, higher CPM than price @ upfront.

UNIVERSE ESTIMATES / TARGET DEMOGRAPHICS

UNIVERSE ESTIMATES of number of households or people within a demo in the US with a TV.  Estimates are adjusted annually for broadcast (National) but monthly for cable (Cable Specific).

Out of 115,800,000 households in U.S. (and 295 million viewers over 2 yrs old),
Nielsen separates viewers into certain demographics:

Kids 2-11
Teens 12-17
Adults 18-34
Adults 18-49 - Target demo for primetime. 127 million persons in demo.
Adults 25-54 - Target demo for 1st run syndication, but only WOMEN.
Adults 55+

A RATING is just a pure percentage of the whole demographic in question, whether entire households or persons.

A RATING is the % of total of either households or people tuned into a specific program or station.
SHARE = % of households or people WATCHING TV tuned into a show,
not people or households doing other things. Not as relevant now bc timeshifting.

RATING is % of whole demo, but SHARE is the % of the demo actually watching TV.  Included in the rating is LIVE and SAME-DAY DVR viewing, meaning until 3 am.    HUT = Households Using TV       PUT = Persons Using TV

RATING			
HUT or PUT	   = 	SHARE

If a show delivered a 3.8 / 10 rating/share among adults 18-49:

Then 3.8% of all 127 million adults 18-49 watched the show (average per minute)
· Every minute, the rating changes, so ratings are averaged over the show
And 10% of adults 18-49 who had their TV sets on were watching the show.

	3.8 rating   = 10 share	PUT = 38%
	   PUT

Average PUT level during the show was 38%, so the average % of adults 18-49 who were using TV during the 10-11P on Monday.  38 / .38 = 10 share.

IMPRESSIONS
BROADCASTERS use RATINGS.
CABLE uses IMPRESSIONS because not all homes get cable.

IMPRESSIONS = estimated number of TV households or specific demo of people tuned into a program or network IN NUMERIC FORM, followed by 000.
aka PROJECTIONS, THOUSANDS, EYEBALLS, VIEWERSHIP, or DELIVERY.

Multiply the RATING by UNIVERSE that you’re measuring = IMPRESSIONS

 IMPRESSIONS 	= 	RATINGS
    UNIVERSE

HYPO
Black List averaged a 3.8 rating in A18-49.  How many A18-49s did it deliver?
RATINGS 	x 	UNIVERSE	      = 		IMPRESSIONS
.038 x 127,000,000 A18-49-year olds = 4,826,000 or 4826 IMPRESSIONS

Calendar year in TV is September to September.
DELIVERY METHODS (TRANSMISSION FEEDS)
LINEAR - watching something live without manipulation.

NONLINEAR - content has been manipulated: 
· DVR and watching1 minute after it was live
· FOD - Free on demand
· SVOD - Subscription video on demand
· MVPD - Multi-channel Video Program Distributor providing multiple channels of programming and distributing it in some way
· ATT U-verse - even if viewed online via app or website, it’s still via ATT
· Time Warner
· DirecTV
· Dish Net
· HBO Go - viewer still goes via cable provider even if seen online
· OTT - Over The Top provider = delivery of video / audio over internet w/o MVPD OTT providers control their own delivery of the content.
· Netflix
· Hulu & Hulu Plus
· Amazon Prime
NIELSEN DATA STREAMS

DVRs generate 3 different streams of data per Nielsen starting 2006:

LIVE = viewers watching TV w/ NO DVR playback, including VCR.  aka “LP” 	Watching in LINEAR fashion, you’re watching it as intended.  Not manipulating transmission even 1 minute later.

LIVE + Same day = Live Pgm data PLUS time-shifted views til 3am
aka “LS		Only counts if viewer actually plays show (unlike VCR)
Counts the minutes of the show watched by 3am

LIVE + 7 = Live pgm data PLUS time-shifted viewing over 7-days 
aka “L7”	


“C3” RATING = COMMERCIAL + 3 DAYS  = average minute within a program that contains national commercials and includes any timeshifted viewing to commercials within 3 days of initial broadcast.  3 days max bc movie ads irrelevant after opening.  Must watch ad for at least a minute to be counted.

WHAT’S NOT BEING MONETIZED by commercial revenue:
· Days 4-7 (not included in C3 rating)
· Days 7-35 
There’s no commercial revenue for these periods BUT IF shows are being watched by SVOD, then subscription revenue is coming in.

If you could monetize C7, there’d be a 4% increase in revue, which is significant considering declining numbers out there.

What Nielsen is NOT measuring is:
· Internet streaming via FOD
· Tablet Viewing
· Mobile Viewing
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