Finders
California Finders
· Lost, Abandoned, Treasure Trove – Finder
· Mislaid – Land Owner
· Under ground or affixed – Land Owner
· Employee - express duty - Land Owner
· if not pertaining to duties - finder

Adverse Possession 
Actual Entry with exclusive possession, Open and notorious, Continuous, Western Payment of taxes

· Actual entry giving exclusive possession
· not SHARING with true owner
· can have a part though
· Open and Notorious
· Put a reasonably attentive land owner on notice
· If the true owner were to look, could he see it?
· Minor encroachments don’t count
· Continuous for statutory period
· be there as a reasonable person would use it 
· Tacking permitted for a privity Voluntary (unbroken chain)
· Either Adverse (some say hostile) and under a claim of right
· State of mind irrelevant (majority and CAL)
· I thought I owned it (good faith, minority)
· Only CAN’T be thinking, “I don’t own land.”
· Cases of subordination, mistake, etc...
· I thought I did NOT own it, but intended to take it (aggressive trespass, minority)
· or Color of Title
· has a paper, but is defective for some reason
· Payment of taxes (Western States)
· During entire statutory period 
· Greatly favors true owner
· In CA - there is a form now allowing an Adverse Possessor to pay taxes
· Form 610
Extended for those with disabilities present at the time of AP

Present Estates

Three Types:
· Fee Simple - full ownership with alienation rights
· Restraints on alienation voided
· “To A and her heirs”
· Life Estate - only for life
· “To A for Life”
· Fee Tail - bloodline, mostly gone nowadays 

Defeasible Estates 
· Determinable 
· Reverts automatically
· Ex: "to the school, as long as land is used for school purposes" 
· Interest of O 
· "Possibility of Reverter" 
· Condition Subsequent "but if", "on the condition that" 
· Does not revert automatically, grantor has to go to court to get property back  
· "to the school board, but if the property ceases to be used as a school, the grantor and re-enter" 
· Interest of O 
· "Right of Entry/Reentry" 
· Subsequent to executory limitation 
· "To A, but if A marries, then to B" 
· A's interest is subsequent to an executory limitation 
· It goes to a third party, not O

Future Estates 

In the grantor
· Reversion - going back after life estate
· Possibility of reverter - automatically from determinable
· Right of (re)entry - O can enter, from condition subsequent
In the grantee
Contingent Remainders follow contingent remainders
Executory Interests follow vested remainder
· Remainders only from life estates/death
· if its not a life estate, the thing following it IS NOT a remainder
· Vested
· Regular/indefeasible (to A for life then B)
· Subject to Complete Divestment
· You have it, but if something happens, you lose it
· Subject to Partial Divestment (Subject to Open)
· members of an open class
· Contingent
· Unascertained person
· or a Condition Precedent 
· Executory Interests
· Non-death divestment of prior estate
· “if A marries then to B”

Rule against Perpetuities
· Must vest within 21 years [plus gestation] of someone alive when the interest is created
· Validating life
· not a member of an open class
· identifiable
· relevant to grant
· For a Deed, you test on the day it was made
· For a Will, you test when they die

Concurrent estates
Tenancy in Common
· No Survivorship, just goes by intestate succession
Joint Tenancy
· Right of Survivorship
· Avoids probate
· Uniform Death Act
· if simultaneous death, it goes to heirs
· person must live 5 days (120 hours) longer, or we divide it
· Mortgage of One doesn’t survive death
· interest disappears
· Most lenders make both sign for this reason
· Severance
· Sale (To other or self)
· Not
· Mortgage
· Lease
· In CA - you can create a JT by deeding it to someone and yourself

Relations between Owners
· Both have equal rights to be everywhere on the property
· If they can’t work it out, anyone (no matter how small the interest) can file an action for partition (partition is an absolute right)
· Partition
· Partition in Kind
· Physically divide
· Often difficult and disfavored
· lengthy expert testimony often required
· Partition by Sale 
· Easier/efficient
· General Rule: absent an agreement to pay rent, no co-tenant is liable for rent. Unless
· one is ousted
· Physically stopping someone from entering
· If you are ousted, you can sue for half fair market rent
· Action for accounting
· Rents and Profits
· No oust, no money 
· Repairs/Improvements 
· absent an agreement, no
· However, if the property is sold, and one can prove it made the property more valuable
· then they can recover cost
· Taxes, Mortgages
· Majority Rule: If one pays more, other is entitled to recover contribution
JT Bank Accounts
· Survivorship Account
· payable on death
· Convenience Account
· just for the convenience of O
· For Medicare/creditors
· presumption of JT can be overcome
· Who put the money in
· Except with gov. and student loans
· no real difference, gov. just immune


Landlord/Tenant
Leases
· Term of Years (even if not ‘years’)
· Set ending, no notice required
· Periodic Tenancy 
· “year to year”, “month to month”
· Keep rolling over until notice 
· Notice equal to the period, not to exceed 6 months
· otherwise liable for next period of rent
· In CA- 30 days to terminate any periodic
· Trespassers/holdovers
· English - landlord
· American - Tenant
· must be given legal right of tenancy however
Subleases/Assignments
· Assignment - entire term of lease
· Sublease - not entire term
· Who is liable for rent
· Privity of Estate
· You are in PoE with whoever has the reversion
· Privity of Contract 
· Look to lease for action verbs 
· “tenant promises to pay 500 a month”
· NOT “the rent is 500 a month”
Kendal - Commercial, not residential. Reasons for not allowing sublease must be, “commercially reasonable
· Still allowed to absolutely prohibit sublease 
· Residential “without prior consent” still allowed

3rd Party Beneficiary
· When a contract is formed for a 3rd benefit, they can bring suit
· T1 agrees to pay T
· Some say no contract w/ landlord
· Some say contract under 3rd party beneficiary

Removing a Tenant
· Common Law – landlord may remove through self-help and peaceful means
· Some courts as extreme as noting the potential for violence
· New Rule – LL can never use self help 
· Special Expedited proceeding for eviction
· LL gives 3 day notice to quit
· If they don’t leave in 5 days LL files Unlawful Detainer
· If contested Tenant answers
· Court issues 5 day notice to vacate

Duty to mitigate damages; LL must find a substitute T who will pay rent
· Act reasonably; treat vacant apt as all his other vacant apts
· Burden on LL to show he acted reasonably
· In CA LL must mitigate unless there is a sublet clause

Security Deposit
· LL can use Deposit for damages other than ordinary wear and tare (unpaid rent, cleaning to the condition before T moved in, but no more)
· LL has 3 weeks to send deposit and an itemized list of all deductions (if absent, T is entitled to full deposit)
· In CA bad faith retention of deposit may subject LL to double the deposit

Covenant of Quiet Enjoyment: Old Rule
· If premises are so bad T can't live there, and T moves out; we pretend LL evicted T. (Doctrine of Constructive Eviction)
· Problem is that T had to leave
· Some J say that if the lease violates code; the lease is illegal and K is invalid

Implied Warranty of Habitability: New Rule
· "LL will deliver and MAINTAIN essential facilities (including common areas) that are safe, clean, and fit for human habitation." 
· Ex plumbing, sewage, etc… 
· Housing codes are an easy way to determine this (best evidence)
· Even without codes, jury can still determine if an RPP would think it unfit
· You can't waive IWH, so even if you agree or 3rd party is responsible (sewage strike) LL is liable
· Retaliatory Eviction - with periodic tenancies, if T exercised a right under IWH, LL can't evict soon (within a certain time period) after (T can't be punished)
· Remedies (via Hilder) Diff J’s approaches to Measurement of Damages:
· Dwelling as warranted (Value if it were habitable) - value as given in defective condition
· In CA what it would be worth if the apt. was in a habitable condition - defective condition
· Rent paid - fair value in defective condition
· Helps if you overpaid
· Beneficial for slum apts., allows them to exist 
· J use percentage diminuta
· Court decides apt is (50%) uninhabitable and refunds that much

Tenant Options 
	Stay In
	Stay In
	Move Out
	Repair and Deduct (statute; only up to 1 month rent)
	Discomfort and Annoyance
	Punitive Damages

	Pay Rent
	Not Pay and withhold future rent
	Terminate Lease
	Give LL reasonable time and fix it yourself
	TORT, (fear, unpleasantness, anxiety etc…)
	After LL is put on notice, and does nothing

	Sue for Rent Abatement
	Sue for rent abatement
	Sue for rent abatement
	Deduct from rent
	
	

	
	Or as defense to Unlawful Detainer
	
	Defense to Unlawful Detainer
	
	Not all J go this far


In CA you can chose one of these, but you can't do both

Land Transactions

Escrow 3 things happen
1. Title Search – how various interests are held
a. If parties don’t specify condition, courts use marketable title “free from reasonable doubt”
i. Usually specify condition in K, you don’t want marketable title
ii. Majority Lohmeyer unmarketable if:
1. existence of private restriction, or
2. violation of that restriction, or 
3. violation of zoning law 
4. But: mere existence of zoning law/public restriction does not make the title unmarketable.

Minority exception for obvious easements or ones that add value (utilities etc…) 
2. Physical Inspections
a. Old Rule: Caveat Emptor
b. New Rule: Seller must disclose defects when:
i. Material Defect: Very factually objectively driven
ii. Seller knows about it and…
iii. Not readily observable to a reasonable buyer
c. “as is” clause can’t waive defects buyer doesn’t know about (CA rule)
d. Buyer can back out for defects subject to good faith
3. Financing
a. Most K specify buyer’s attainment of financing as a stipulation

Damages
· K Price – value of property at time of breach
· If property goes up, seller hasn’t been damaged
· If property foes down, buyer hasn’t been damages

Deeds
· Requirements: Grantors Name/Signature, Grantee’s name, County and State, Notary Signature (if you want to record it), words of conveyance (grant etc…) and 
· Legal Description of property
· By reference to gov. survey (divided into quadrant square)
· Meets and bounds (Longitude and latitude)
· Subdivision Map




Deed Assurance

	Quit Claim
	Special Warranty
	General Warranty/Quiet Enjoyment

	“I give you what I have, even if it’s nothing”
Useful for property disputes
	“I did nothing to cause a defect in the title”
CA – the word grant = special warranty
present covenants/ future covenants
Only for present purchaser, not subsequent ones
	Warranty against any defect in chain of title
Breached upon successful superior claim
Has present & future covenants



	Present 
	Future

	Covenant of Seison – I have full ownership
Covenant against encumbrances – no mortgages/liens on property
Right to Convey
	General Warranty/Quiet Enjoyment – grantor warrants against successful superior claims

	SOL – when deed is conveyed
Breach Right Can be conveyed (Chose in Action)
· Maj: not impliedly assigned
· Min: Impliedly assigned
	SOL – on successful superior claim
Breach rights run with the Land



· Damages
· You get what previous owner received/what you paid (even if you put value into the house)
· Delivery
· Looking for the grantor to transfer interest right now
· Conditional Delivery
· Oral: Not for two parties, grantee just gets it, we strike condition
· Oral: Can use third party
· Grantor writes deed, and hands it to someone else (how escrows work)
· Delivery must be irrevocable (Death Ok if irrevocable)
· Rosengrant – problem as his name was on it and could have changed his mind
· Written: Still ok, but disregard “upon death” conditions (Some J consider too close to a will)
· Can still use life estates etc… to avoid this problem
· Fraudulent Deeds
· Forged – O Wins
· All else – SBP wins (Including when B buys from A who defrauded O)

Mortgage/Deed of Trust in CA

Unsecured Loan – regular loan, basically a breach of K claim
Secured Loan – ability to satisfy debt from an interest in real property or chattel

Foreclosure
· Judicial Foreclosure – Go to court, confirm amount and direct the sale of property, Court gives sheriff ability, notice of sale in well publicized and during normal business hours; and on property, auction in courtroom (Right of redemption in CA for one year)
· Non-Judicial Foreclosure/Persuant to a power of sale – sale by third party trustee, property more valuable because there is no right of redemption
· Right to re-instate – up to 5 days before sale to pay back everything he owes; if you miss the 5 day mark, you have to pay off the whole thing
· Liens are paid in order of priority
· Deed in Lieu of Foreclosure – if Lender allows, the borrower just gives the deed over to avoid credit issues
· One Action Rule –If you have a secured interest, you have to foreclose

Anti- Deficiency statutes in CA
· When property is Underwater (Ie Debt is 100,000, FMV is 90,000; Deficiency is 10,000)
· §726
· Can’t sue for breach of K, must foreclose
· Private Sale – no deficiency, lender bears the additional cost
· Judicial Sale – sometimes
· If loan is for a building under 4 units (private homes etc…) – no deficiency
· No protection for second homes etc…

Recording Acts
Places in Grantor – Grantee Index; by name, not parcel number
Wild Deed – still valid between the two parties, not anyone else
No Protection for Gifts 
· Defeats policy reasons for establishing recording acts
Three Recording Act Types

	Race (Only NC and LA)
	Notice
	Race Notice (CA)

	First in time wins

If the deed can’t be found (ie recorded in a wild deed) it’s not considered first in time
	Protects buyers without notice (actual or constructive or inquiry)

Protects SP even if he fails to record

Look at buying time, not recording
	W/O notice at time of purchase
and
Must record before prior deed


	Shelter Rule
	Shelter Rule
	Shelter Rule (not often helpful)

	
	
	Zimmer Rule



Shelter Rule – If you are buying from someone who would have beaten your opponent, you win
· Only applies to latest Subsequent Purchaser
Zimmer Rule – you are protected only if the others in his chain of title are recorded
· Ie you should check and notice if you are buying from someone with a wild deed

Three Types of Notice

Actual – They did in fact know
Constructive – had they looked, they would have found title
Inquiry – Something should have tipped them off 
· Possession - you are on inquiry notice of anyone currently in possession of the property
· For leases: a buyer is on interest to look at possibilities beyond what is in just that lease (possibility of purchase, prepaid rent etc…)
· b/c of this, buyer typically sends an “estoppel certificate". Do you have any interests beyond what is claimed in the lease?
· If they don’t then claim their interest, they are estopped

Idem Sonas - no place in title search, but still applies in marketability of title (the discrepancy in spelling does not make the title unmarketable)
· Common issue of women taking new last names. Some J - hyphenated name is notice, most haven’t decided

Title Insurance

One time premium that is paid at the time of purchase of property. Disagreement on who should purchase (seller or buyer). Covers only that buyer (ie doesn't follow the chain). Remains as long as that buyer lives there.
· Typically no negligence/tort liability for title insurance co.
· Not insuring property, you can have perfectly good title to a worthless piece of land
· Does not require eviction
Black Letter: What does the policy actually say? Look to ALTA standard policy

	Insuring (Schedule A)
	Not Insuring (Schedule B)

	Title loss from forgery
If entity conveying property is not the right person 
· Common in business where it's owned by a parent co.



Additions for higher premiums
	Whatever is listed and …
Government Regulations: Environmental Stuff, Zoning Codes, whether it's up to code, etc…
Does not apply if recorded in title record. Insurance Co. should pick this up
Rights of Eminent Domain
Things not recorded, but KNOWN to the insured
 Defects that don't result in a loss
Any loss, due to buyer not being a BFP (having actual notice, you were a donee and did not pay for property etc…)
Common Added Exceptions: Adverse Possession, Encroachments


Servitudes
Held to same recording statutes and entire deed
· Essentially another deed, just for a portion/right
Most Easements are created by deed
· Can be created for the benefit of a 3rd party Willard

	Easements
	Covenants

	Affirmative Easement – A has given B the right to enter land
Profit – A has given B the right to remove something from the land
	Generally a promise not to do something on your land
Real Covenants vs Equitable Servitudes

	Appurtenant (Affects the land DEFAULT), In Gross (Benefits the person)
Dominant Tenement vs Servient Tenement 



Easements

Creation
· Majority: By Deed
· License – can be revoked at any time (usually).
· In Ca you can record/post signs; and put restrictions on it (like time)
· Not subject to statute of frauds 
Scope
· You can’t use an easement to get to land that’s not the dominant tenement Brown v. Voss
· Allowed for subdivision 
· You can extend reasonably (1 to 2 houses OK; 3 to 26 NOT OK)
· You can’t change the use (Unless its for “any purpose” rare)
· Even Stricter for Prescription (if you were allowed to use horses on it, you can’t ride a motorcycle)

Termination
· Necessity: Over when the necessity is over
· Expiration: you can make a defeasible estate “term of years”
· Merger: Dominant and Servient lands merge
· Release (most common): pay up $$$
· Estoppel: Dominant owner says he doesn’t want easement & other reasonably relies
· Adverse possession on Easement Itself: building is most common
· Eminent Domain
· Recording acts: sale to BFP with no notice
· Misuse: overburdening etc… rare

Non-use does NOT terminate an easement
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	License that becomes irrevocable (Estoppel)
	Prior Existing use
	Necessity 

	Prescription

	Public Prescriptive Easements


	Holbrook v. Taylor – built a house at great expense because he was told he could

1. Communication

2. Reliance (detrimental)

3. Prejudice 

	Van Sandt – sewer line ok
1. At time of severance parties intend for the easement to continue
· Was it obvious? You can’t convey an easement you don’t know about
· Does the purchase price indicate an intent
· Implied Grant – if grantor on burden side – pretty clear
· Implied Reservation – more problematic
· Look to type of deed warranty
· Did use continue w/o objection

2. Reasonable Necessity (look at the practicalities)

4. Apparent (Actual or Inquiry Notice)
· Termination: Does not end when there is another way off, like necessity does
· Protection for SBP
	1. Common Ownership of two parcels

2. At time of severance you have a strict necessity

Note: The last severance is where you have the necessity
Some J very strict (ie if you are blocked by a lake, get a boat)

Termination: Last only as long as necessity does

	1. Exclusivity - in the sense it’s w/o the permission of the owner
· Can’t be permissive, that’s a license
· Ie one good way to stop this is to grant permission/stop them

2. Continuous- Much looser than AP (ie tomato plant proved prescription by 2 weeks of summer use)

3. Open & Notorious - Owner has to be able to see, same as AP 




No Encroachments
	Typically for things like roads (not for recreational use)

CA only applies to coastal land (1000 yards from beach)

Used theory of implied dedication
Public uses it > 5 years we pretend owner intended to do that



Easements Without Writing
Covenants

	Real Covenant damages
	Equitable Servitude Injunction

	1. enforceable between original parties (valid K)

2. Original parties must intend for covenant to run w/ land “on behalf of heirs and assigns”

3. Must touch and concern land

4. Horizontal Privity
     Burdened side: must be in grantor/grantee relationship (ie that land must be conveyed along with the covenant)
     LL/T relationship also meets this
     Can use a straw man

5. Vertical Privity
     Burdened Side: Must take same interest
     Benefit Side: Just some interest

Then see if there is a recording act issue
	1. Original Parities intend for covenant to run w/ land
“on behalf of heirs and assigns”

2. Touch and Concern land 

3. Successor must have notice

	Termination
· Formal Release - (written and recorded) $$$
· Changed Circumstances – changed so much the purpose of covenant is thwarted (NOT: is it financially beneficial or benefit vs. detriment)
· Abandonment
· Laches – you waited too long to enforce it



Zoning vs. Covenants
· Most restrictive wins

Adverse Possession doesn’t work for covenants

CC&R Standard of Review – if in the master deed/declaration then it must be arbitrary (burden is huge with little/no benefit) against public policy or some kind of legal violation
· Rules promulgated by the board must be reasonable (as applied to everyone, not individual cases)

Zoning

Zoning enabling act – state legislatures have passed these to allow individual municipalities to zone w/in their borders
