PROPERTY
INTRODUCTION
Pierson v. Post
· Rule: To be a finder, a person must have the intent to possess an unpossessed object and perfect the possession.
· π pursued a fox, but ∆ killed it. Court held that the mere act of chasing an animal does not establish said animal as the person’s property. Additionally, possession (or occupancy) is defined by deprivation of natural liberty and control.
For what can a π sue?

1) Money (damages)

2) Injunction (court order for defendant to do or not do something)

What is a summary judgment?

· No genuine issue of material facts

· Judge can determine as matter of law

· No reasonable jury could find for other than the movant
What are the pros and cons of having certainty in legal rules?

· Pros

· Understand consequences of actions

· Judicial efficiency

· avoid wasting time/effort in courts arguing over ambiguities
· Equal justice

· Promote/discourage specific behavior in society

· Certainty helps people ex ante in achieving desired result
· Promote transactions

· Ensuring property rights ( more efficient markets

· Cons

· Don’t want to void legal rules of their ability to consider facts

· Unusual factual circumstances and high stakes may prefer a decision based on “reasonableness”

How are trespass, copyright, patent, etc. enforced?

Private enforcement (must file lawsuit)
THEORIES OF PROPERTY
John Locke
People who bear the burden of creation have a natural property right to that which has been created.
· Theory
· Humans have natural rights

· Every man has property in himself

· People who mix their labor with something which is “common” have a better claim to that property
· Only way to appropriate things for use is to transfer rights to individuals

· No consent required from others
· Must leave enough for others

· Critique

· Assumed there would be plentiful resources for all

William Blackstone

Property rights, which serve as the foundation for civil society, arise from occupancy of a previously unoccupied piece of land. 
Theory

· Property rights are absolute
· In beginning, no need for property rights because of small population and plentiful resources

· Then, larger population led to scarcity and valuable resources, introducing rivalry ( transient ownership

· Ownership so long as you use it

· Lastly, even larger population and scarcer resources ( more permanent dominion  

· Property allows for specialization (specifically agriculture)
· Take only the immediate necessities

· Critique

· Was easier to take necessities when life was simpler

Jeremy Bentham – utilitarianism
Property rights, only possible as a result of law, exist because people expect benefits from having exclusivity in the land.
· Theory

· There are no natural rights

· Modern utilitarianism – greatest good for the greatest number

· Property rights should only exist to give a higher social benefit than harm
· Government’s purpose is to maximize the good

· Property exists because people have expectations

· Critique

· Inconsistent with idea of natural rights (“reap what you sow”)
· Property rights developed before law

Harold Demsetz – economic utilitarianism
Emergence of new property rights occurs in response to people wanting to internalize externalities (adjusting cost-benefit analysis).
· High transaction costs
· Holdouts, free riders
· Information costs

· Policing

· Future generations pay premium (not involved in the negotiation)

· Tragedy of the commons

· Overuse of valuable resources can lead to their diminution/destruction

Charles Darwin

Favorable traits, in the reproductive sense, are likely to be represented in future generations through variation, selection, and reproduction.
Evolutionary Theory – Krier
Property began naturally many years ago and evolved into an intentional design as populations increased and resources per person decreased.
· Suggests a harmonious explanation of property rights by (1) unintended consequences and (2) intentional design
(1) In the beginning, humans were not smart enough to create complex system of property

(a) small, close-knit groups could overcome the collective action problems

(2) as resources became scarce, property rights were worthwhile (according to Demsetz, benefits of property rights began to outweigh costs)

· When already owning property, act like hawk; otherwise, act like dove
The Property Instinct – Stake

Property preceded formal institutions because, like language, it is innate.
· Fundamental principles of property are encoded in the human brain

· Two points on how humans have common sense of possession

· single winner in good number of situations
· possession must be observable

· Property is “more than a social invention”

Heller & Eisenberg – Property Rights as a Detriment
Scarce resources are prone to underuse when multiple owners have the right to exclude, a problem known as the tragedy of the anticommons.
· More owners ( higher bargaining costs for a person to use the resource

· Economically wasteful

EQUITABLE REMEDIES
What relief can a court of equity provide?

Injunctions. Courts of equity exist in areas where legal remedies may fall short.

What are the doctrines of equity?

1) Unclean Hands – equity will not give aid to those who have not acted virtuously in disputed transaction
2) Estoppel – prevents a person from changing position when another has reasonably come to rely on it
3) Laches – disallows lawsuit if party owning claim takes too long to pursue the claim

RIGHTS/EXCLUSIVITY IN INTANGIBLES
International News Service v. Associated Press (INS v. AP)

· Rule: It is unfair competition to distribute the news that has already been distributed by a competing news outlet because news is considered quasi-property.
· π published stories on east coast which were copied and published by ∆ on west coast. Court found unfair competition because ∆, as a competitor of π, was taking advantage of π’s work in obtaining the news. News is common to the public, but this is a different situation among competitors. Allowing the copying would also disincentivize news outlets from reporting the news. 
What is quasi-property?
Quasi-property is that which serves a social benefit, thus giving the creator/compiler exclusive ownership against competitors. There is no right, however, against the public.
Cheney Bros v. Doris Silk
· Rule: Where there is no legally identified property right, a person’s property is limited to the chattels, or physical aspects, which embody the invention.
· π sued ∆ for copying a silk design which was not copyrighted or patented. The court found no exclusive right in the design, meaning that others were free to imitate.
COPYRIGHT
What is copyright?

Copyright is the exclusive right to control copies of a work. 

What is copyrightable subject matter?

1) Original work of authorship

a. Creativity (even if minimal)
b. Independent creation
i. Does not refer to novelty (2 authors who independently create the same work can both receive copyright protection)
2) Fixed in a tangible medium of expression

a. From which it can be perceived, reproduced, communicated

What is not copyrightable subject matter?

· Ideas, procedures, processes, systems, methods of operation, concepts, principles, discoveries

Feist Publications v. Rural Telephone
· Rule: Copyright protection extends only to expression of facts (e.g. selection, arrangement) rather than the facts themselves. This is the fact / expression dichotomy.

· π sued for copyright infringement of many entries within a telephone directory. The court held that, while the compilation itself may be copyrightable, the facts themselves are not because they do not owe their origin to a work of authorship. The court said the entries lacked the requisite originality to establish copyright protection. Lastly, this court criticized the “sweat of the brow” doctrine, discrediting it because it would extend copyright protection to more than authors’ expression.

Baker v. Selden
· Rule: The description of an idea lays no foundation for an exclusive claim to the idea itself. 
This is the idea / expression dichotomy.
· π alleged copyright infringement for a book about a system of bookkeeping. The system itself was not patented, so its use was free to the public. The bookkeeping system, or art, required specific rules/headings to express it. The court held that the underlying art illustrated by the book was not copyrightable, although the book was. “The very object of publishing a book on science or the useful arts is to communicate to the world the useful knowledge which it contains.”

Morrissey v. Procter & Gamble
· Rule: That which appears in just a few forms, such that a person could exhaust all future possibilities of use, is not copyrightable subject matter. This is idea / expression inseparability, or “merger doctrine.”
· π sued for copyright infringement for a set of rules for a promotional sweepstakes contest. The rules were very straightforward and simple. The court held that the expression and idea had seemingly merged because the rules could only be expressed in a limited number of ways. 
Brandir v. Cascade
· Rule: Copyrightability of a three-dimensional work depends on the extent to which it reflects artistic expression uninhibited by functional considerations (Denicola test). This is the merger of aesthetics with utility.
· π sued for copyright infringement, alleging the design for defendant’s bike rack was copied from wire sculptures made by the plaintiff. The court held that the designer’s judgments reflected utilitarian purposes, not simply artistic judgments. Where “form and function are inextricably intertwined”, there can be no copyright protection.

For how long does copyright protection last?

Generally life + 70 years

What are the benefits to copyright law?

· Morality

· Promote artistic integrity

· System of incentives
· Without it, underproduction of original works because copying is cheaper than making

· This is consistent with economic utilitarian view
· Consistent with clause in U.S. Constitution: “promote Progress of Science and the useful Arts”

· Foster risk-taking

· Induce people to create works who otherwise might not
What constitutes copyright infringement?

1) Ownership of a valid copyright

2) Copying, inferred by
a. Admission

b. Access, inferred by
i. Substantial similarity, as to preclude coincidence, accident, or independent creation
ii. Use of similar errors (Feist v. Rural)

3) Improper appropriation
a. Ordinary observer test – affecting the incentive structure by taking what makes the work valuable
Arnstein v. Porter
· Rule: Infringement requires (1) copying and (2) misappropriation, or “taking from plaintiff’s works so much of what is pleasing to the ears of lay [observers].”
· π sued for copyright infringement of songs. Court held that copying is not sufficient to establish infringement because there must also be illicit copying (misappropriation). The ordinary observer test determines misappropriation because copyright solely protects the musician’s potential financial returns.

Nichols v. Universal Pictures
· Rule: Copyright does not protect mere abstractions or ideas.
· π sued for copyright infringement of a play. Court held that the storyline, which dealt with a quarrel between a Jewish family and an Irish family, was not copyrightable. The court reminded us that the copyrightability line often seems arbitrary but “that is no excuse for not drawing it.”
What is fair use?
Fair use is generally one of the following:

1) Criticism

2) Commentary

3) Scholarship

4) News reporting

5) Research

6) Teaching

	
	FAIR USE
	NOT FAIR USE

	Purpose/Character of Use
	Nonprofit, educational
	Commercialization 

	
	News reporting, information
	Exploitation

	Nature of Work
	Widely available
	First publication (confidentiality)

	
	Factual works
	Fictional works

	Amount/Substantiality Used
	Minimal information taken
	Taking “heart of the work”

	
	Can look at quantity or quality of portion taken

	Effect on the Market
	No direct competition
	Adverse effect on market of work


Harper & Row v. Nation
· Rule: (see above for fair use factors)
· π sued for copyright infringement, alleging misappropriation by publishing an excerpt from President Ford’s memoir. ∆ conceded this but argued fair use. The court held that there was no fair use as evaluated under the 4 factors. The court analyzed defendant’s exploitation of the story, qualitative substantiality of the work used (they “took the heart of the book”), and economic impact. “Fair use presupposes good faith and fair dealing.”
PATENTS
What is patentable subject matter?

Patents can protect inventions or discoveries of a…

1) Process

2) Machine

3) Manufacture

4) Composition of matter

5) Improvement

which is

i. Nonobvious/novel (not anticipated)
ii. Original
iii. Useful

What is patent prosecution?

Patent prosecution refers to the process of writing/filing a patent application and pursuing protection.
Diamond v. Chakrabarty
· Rule: An invention/discovery is evaluated based on its level of innovation and novelty to the world. That which is non-naturally occurring can be patented.
· π attempted to patent a genetically modified bacterium. Court held that living things are patentable if they do not occur naturally. However, one cannot patent laws of nature, physical phenomena, abstract ideas, etc. “A rule that unanticipated inventions are without protection would conflict with the core concept of the patent law that anticipation undermines patentability.”
Parke-Davis v. Mulford
· Rule: Something which has been merely separated from its surrounding materials and remains unchanged is patentable, so long as it is “for every practical purpose a new thing.”
· π sues for infringement of purified adrenaline. The court held that, although adrenaline was a naturally occurring substance, its purification resulted in medical use and ample practical differences and, therefore, was patentable. It was effectively a new composition of matter to mankind.
Diamond v. Diehr
· Rule: A process’s patentability is to be determined under the same standards regardless of its comprisal of non-patentable subject matter.
· π sued for patent infringement of a cure for synthetic rubber, a process which included an equation and use of a computer. The court held that, while one cannot patent an equation/algorithm, one can patent the collection of steps which allow for a useful process. 
What constitutes patent infringement?

1) Direct infringement – make, use, (offer to) sell the invention without authority

a. Literal infringement – elements are the same
b. Doctrine of equivalents – elements considered equivalent
i. Do the similar elements serve the same purpose / same functionality?

ii. Function-way-result test (Same function in same way for same result?)

2) Indirect infringement

a. Active inducement of patent infringement

b. Contribution to infringement

3) Sell or import components of patented invention to knowingly be used in patented invention

What steps exist to determine infringement of a patent claim?

1) Define invention by construing words of patent claim

2) Compare claims to accused invention

a. Each and every element, or limitation, must be present either literally or equivalently
How long does patent protection last?

20 years, then it falls into the public domain
Madey v. Duke University

· Rule: Experimental use serves as a defense to patent infringement when that use is “solely for amusement, to satisfy idle curiosity, or for strictly philosophical inquiry.”
· π sued for patent infringement because Duke continued to use his patented laser equipment. Duke claimed the experimental use defense. The court held that the defense was not valid because the act was in furtherance of the defendant’s business objectives. That is, ∆’s interests as a university precluded it from using the equipment under the experimental use standards. The for-profit or non-profit status of the defendant is immaterial.
What are the pros/cons to patent protection?

· Pros

· Inducement of research and development

· Stimulate innovation, discovery, invention

· Cons

· Anticommons situation

· Exclusive monopoly (e.g. life-saving medicine)
· Harder to use other processes, systems, etc., in creation of new process if they are patented

· Owner of patent can charge premium
TRADE SECRETS
What is a trade secret?

A trade secret is information…
1) deriving independent economic value from its secrecy, evaluated by
a. other’s efforts to obtain

b. advantage evidently attributed to secret

c. lack of availability in market assuming there is demand

d. testimony from those who benefit

e. measures taken to protect secret

i. only incur costs if the secret has value

f. competitors seek it

g. competitors obtain it and begin to use it

h. people’s willingness to buy/license the secret

2) subject to reasonable efforts to maintain its secrecy, evaluated by
a. non-disclosure agreements

b. costs incurred to protect secret

c. measures to taken to limit access to secret

i. background checks

ii. location where it is kept
3) only ascertainable by proper means

a. independent discovery

b. reverse engineering

c. written articles, books, etc.
d. observation of the item in public domain

Why might a person choose to have a trade secret instead of a patent?

· Patents expire

· Become public information

· Not everything is patentable subject matter

· Patent litigation can be costly

Why does the law protect trade secrets?

· Morality – taking proprietary information generally deemed immoral

· Encourage/induce commercially valuable behaviors
· Prevent economically wasteful behavior
What situations typically give rise to trade secret claims?

· Businesses vs. former employees

· Former partners / joint enterprisers

· People selling information

· Businesses vs. competitors

· Businesses vs. governments

What defines misappropriation of a trade secret?
1) There must be a trade secret

2) Misappropriation, characterized by
a. unauthorized or unfair disclosure, access, or use by
i. breach of agreement or duty

ii. espionage, misrepresentation

iii. theft, bribery 
iv. inducement of misappropriation
Metallurgical v. Fourtek

· Rule: An argument for existence of a trade secret, which requires a sufficient level of secrecy, can be supplemented by (1) the plaintiff’s costs incurred in creating the secret (2) the costs incurred to protect it and (3) the competitive advantage derived from the secret.
· π sues for misappropriation of trade secrets after ∆ allegedly copied modifications to a special furnace. π had originally contracted with ∆, so ∆ was able to learn of the trade secret. The court emphasized that “although the law requires secrecy, it need not be absolute.” Limited disclosure is permitted so long as it is done to further economic interests.
Dupont v. Christopher

· Rule: Improper means, which may be otherwise lawful, may be defined as overcoming reasonable efforts to protect a trade secret.
· π sued for misappropriation of trade secrets because ∆ took aerial pictures of plaintiff’s trade secrets involving methanol production. The court held that proper means to acquire another’s secret is through similar inspection and analysis, not through acts of espionage. People are expected to safeguard their secret but only to a reasonable extent. “Means may be improper even though they do not cause any other harm than that to the interest in the trade secret.”
Smith v. Dravo Corporation
· Rule: When acquiring a trade secret in either express or implied confidence, the defendant cannot abuse that trust and, in turn, the trade secret.
· π sued for unlawful appropriation of a trade secret relating to freight containers. ∆ had considered buying plaintiff’s company and learned of the secret during that process, but the defendant later backed out of the deal. ∆ later created nearly identical shipping containers. The court held that the ∆’s design could not have manifested without knowing the trade secret of the plaintiff. Although there was no express indication of trust, the relationship between the parties implied confidence.

Kadant v. Seeley Machine
· Rule: Reverse engineering is permitted in lawfully obtaining a trade secret so long as the means in doing so are available to the public.
· ∆ previously worked at π’s company and was given access to restricted “recipes” as he was promoted. The promotion subjected him to a confidentiality agreement. The court found no misappropriation, saying that it was possible there was reverse engineering within the given time frame. The court also held that the mere fact of having copies by virtue of previously working there is not sufficient to establish misappropriation.
LAND
What is trespass?
It is the unauthorized, intentional or negligent entry onto the land of another.

Unintentional, non-negligent entry onto land is not trespass.
What types of damages can be awarded?
1) Punitive – exist to punish or deter

2) Compensatory – exist to put plaintiff “back to where they were”; to compensate for the harm

3) Nominal – the right itself is harmed; that is, the law presumes damages because of the violation

RIGHTS OF THE OWNER
Jacque v. Steenberg Homes

· Rule: Punitive damages can be awarded for an intentional trespass in order to (1) deter that conduct and (2) protect the legal right to exclude.
· ∆ moved mobile home across π’s land despite express lack of permission. ∆ argued that no actual damage meant there was no recovery possible. The court held that π’s right to exclude would be in jeopardy if this were permitted. The court also suggested that society has an interest in preserving the integrity of the legal system and ensuring people do not resort to “self-help” remedies.
Hinman v. Pacific Air

· Rule: A landowner can only claim ownership of subjacent and superjacent areas which are useful or necessary for enjoyment of the land, so long as they are used or needed.
· ∆ routinely flew above π’s house. π invoked “ad coelum” doctrine which states that a person’s land is infinite in a vertical direction. The court discredited this idea, saying that its significance lies in its meaning: “no one can acquire a right to the space above him that will limit him in whatever use he can make of it as a part of his enjoyment of the land.” The court analogized to the ocean, saying that no person can have exclusive rights in the ocean unless it is being put to a specific purpose.
Baker v. Howard County Hunt
· Rule: The equitable remedy of injunction is appropriate where the trespass is likely to be repeated without it.
· ∆ and ∆’s dogs entered π’s land several times while chasing foxes. The trespasses scared π’s animals and injured his wife. The court held that many of the damages were measurable in addition to the mere interference with π’s property, which was considered a problem. The court also decided that an injunction was appropriate to deter the behavior.
What is a fixture?

A fixture is a permanent part of the realty, characterized by
1) Actual annexation to the realty
2) Application to the purpose of that part of the property
a. if necessary for the property ( likely a fixture
3) Intent by the person making the annexation
a. intent is evaluated circumstantially, not through testimony
Strain v. Green

· Rule: A fixture is determined by (1) actual annexation to the realty (2) application to the use of that part of the realty (3) circumstantial inference of intention by the party making the annexation.
· π purchased a house from ∆ with several items inside of it at the time of purchase. Upon moving out, ∆ removed some of the items. The court held that a property owner adding something to the realty presumes a desire to enrich the property, thereby making it a fixture and a part of the property. The court also insisted that the defendants’ replacement of the items meant those items were necessary for a house, making them fixtures.  
Producers Lumber & Supply v. Olney Building

· Rule: Making a permanent improvement on another’s land makes that thing a fixture on the property, giving exclusive rights to the landowner. However, the improver is entitled to equitable remedy if the mistake was under good faith.
· ∆ built house on π’s land under the belief that he owned the land. After discovering he did not own the land, ∆ tore it down. The court found that, upon construction of the house, it became a fixture of the property. The removal of the building was unlawful (see “doctrine of unclean hands”).
Nebraska v. Iowa

· Rule: If a body of water undergoes gradual changes on one side and rapid changes on the other, the boundary line may vary under the law of accretion.
· The center of a channel served as the boundary line between the two states. The body of water underwent substantial changes over several years. The court held that the line could vary because the rapid erosion only occurred on one side. The law of avulsion would apply if the changes were significant and swift on both sides.
What are riparian rights?

Riparian rights are a way of allocating water among those who possess land on its path.
RIGHTS OF THE PUBLIC
What is the doctrine of necessity?

Necessity, including the inability to control movements of lawfully owned property, justifies entry upon land and interferences with personal property that would otherwise have been considered trespasses.
Ploof v. Putnam
· Rule: Necessity, resulting from uncontrollable occurrences threatening people or property, justifies entry upon land and interferences with personal property that would otherwise have been considered trespasses.
· π tied his boat to ∆’s dock to escape a storm. π sued because defendant unhooked the boat, leading to its destruction and injuries to plaintiff’s family. Court held that necessity justified the entry onto the defendant’s dock, thereby giving the plaintiff the right to be there.
McConico v. Singleton
· Rule: There is no trespass where a person does no actual damage upon entering unenclosed and uncultivated lands, especially when those lands serve a social purpose.
· ∆ hunted on the lands despite express orders not do so by π. The court found no trespass. “Surely no action will lie against a commoner for barely riding over the common.”
State v. Shack
· Rule: There can be no trespass where a person enters land to aid another who cannot obtain that aid otherwise, assuming said person causes no harm to the landowner.
· ∆s entered land to render legal and medical aid to migrant workers. The court found no trespass because ∆s were there to help a historically disadvantaged group that would not have been able to acquire necessary aid/rights without them. Rights and well-being take precedence over property rights.
Uston v. Resorts International Hotel
· Rule: Individuals have the right to reasonable access of a public property. Public landowners cannot discriminate arbitrarily or discriminatorily.
· ∆ refused π access to the casino because π was counting cards, increasing his odds of winning. The court insisted that π did not present any danger and had not been a disturbance. The common law right to exclude is very limited by the common law right of reasonable access to public places.
ADVERSE POSSESSION
What is adverse possession?
Adverse possession is a doctrine under which a person in possession of land owned by another may acquire title to that land.

Adverse possession is characterized by possession which is…

1) Open & notorious – ordinary owner would be aware of the encroachment
2) Continuous for statutory period

3) Hostile
Why do we have adverse possession?
· Encourage economically useful behavior

· Redistribution of resources

· Avoid unnecessary litigation

What is tacking?

Tacking is the process by which an adverse possessor adds his period of possession to that of a prior possessor.
Jarvis v. Gillespie
· Rule: The key question in determining adverse possession is whether the claimant acted in a way consistent with an average owner of a parcel of that nature.
· Secondary Rule: Adverse possession is prohibited where the land is intended for a public use.
· π sued, claiming title of the land through adverse possession. π had used the land to harvest Christmas trees and had placed “No Trespassing” signs throughout it. The specific way in which π used the land is irrelevant, so long as it was consistent with the parcel’s nature. First, the court reasoned that possession was open and notorious because anyone passing the land could see that π was using it. Second, continuous possession does not require constant physical presence. The continuity of possession is evaluated based on the nature and condition of the premises. Third, the court said that hostile possession simply means “the adverse possessor intends to claim the land and treat it as his own.”
· VA Statute prohibited adverse possession for lands intended for public use. The factors to consider are “the reason the property was acquired by the town, uses the town has made of [it], and whether the town has manifested an intention to use [it] in the future.” Here, ∆ did nothing with the parcel for 51 years, so there was no intention of using the land. The land is not exempt from adverse possession.

Mannillo v. Gorski
· Rule: A minor encroachment along a common boundary does not constitute open and notorious possession.
· Steps and a walkway made by ∆ encroached 15 inches onto π’s land. While actual knowledge of possession is not necessary in cases of clear and substantial adverse possession, a minor encroachment requires actual knowledge by the previous possessor. Thus, a mistake (where π believes he owns the land but actually does not). Additionally, hostile possession means only that the person treats the land as his own. In other words, intent (purposeful or mistake) is irrelevant.
Howard v. Kunto
· Rule: Continuity of possession may be established although the land is used regularly for only a certain period (i.e. land is occupied when it is capable of use).
· Secondary Rule: Tacking is permitted when the two parties are in privity, or have voluntarily transferred title.

· π discovered that he and his neighbors’ deeds described the incorrect plots of land. First, the summer use was sufficient to establish continuous possession. Second, tacking was permitted because each successive owner was in privity with the previous one (they all believed they had the appropriate title to the land). Adverse possession was permitted.
SERVITUDES
What are servitudes?

Servitudes are non-possessory interests in  land. Persons may have reason to be interested in another’s use of land.

1) Easements – right to enter another’s land and do something

a. Profit – go onto another’s land and take something

b. Negative – prohibit another from using land in certain way
Easements exist by…

a. Agreement / contract

b. Operation of law

c. Prescription
2) American real covenants

3) Equitable servitudes
PRESCRIPTIVE EASEMENTS
What is a prescriptive easement?

A prescriptive easement is a right to use land resulting from regular use. Unlike adverse possession, it is not a way to gain title to the land.

It is acquired by…

1) Continuous use for statutory period

2) Hostile use (User acts as the owner)
a. Not permissive use

3) Reasonably visible use

Prescriptive easements, unlike adverse possession, are applied to servitudes (non-possessory interests).
Fischer v. Grinsbergs
· Rule: Where there is continuous use for the statutory period and reasonably visible use, the previous owners must rebut the presumption that the use was hostile (i.e. must show that the use was permissive).
· Because there was not clarity about how the use of the land began, the use of the driveway was presumed to be adverse/hostile. ∆s did not present any evidence of permissive use, so π was granted a prescriptive easement. 
Interior Trails Preservation Coalition v. Swope
· Rule: To establish a public prescriptive easement, a corporation need only show continuous use for the statutory period by the public, not by the corporation itself.
· ∆s owned land commonly used by the public. π, a relatively new organization, filed suit to establish a public prescriptive easement. Personal use is not required to establish a public easement; rather, an organization may rely on and assert the prescriptive right of the general public.

NUISANCE
What is a nuisance?
A nuisance is an act performed by another which takes away from the enjoyment of one’s land.

It is characterized by…

1) Substantial harm

a. Physical

b. Economic

c. Moral / psychological

2) Unreasonableness

a. Public policy

b. Competing landowners’ interests

3) Intentional – actor knows the conduct is causing an unreasonable interference

OR

Reckless/Negligent – actor disregards the conduct’s consequences or should know the conduct is causing an unreasonable interference
Public Nuisance – that which affects the general public

Private nuisance – that which injures one person or a limited number of persons
Adams v. Cleveland-Cliffs Iron Company
· Rule: Dust and other airborne particulate, while it cannot suffice for physical intrusion under trespass, may give rise to a cause of action for nuisance.
· ∆’s mine emitted vibrations, odors, and dust, resulting in π’s shock, nervousness, and sleeplessness. The Court held that π could not bring a suit for trespass. The Court said that the unreasonableness of the nuisance was based on a public-policy assessment.

Hendricks v. Stalnaker
· Rule: An interference is unreasonable when the gravity of the harm outweighs the social value of the activity alleged to cause harm.
· π was unable to construct a septic tank because of ∆’s water well. The Court found the landowners’ competing interests to be approximately equal, the balancing of interests did not favor a private nuisance.

Arkansas Release Guidance Foundation v. Needler
· Rule: A nuisance includes property disturbing the peaceful, quiet, and undisturbed use and enjoyment of nearby property.
· The Court held that a halfway house, or a home for parolees and prisoners, was a private nuisance because evidence established diminution in nearby property values in addition to fear and apprehension on the part of local residents.

REMEDIES TO NUISANCE
Estancias Dallas Corp. v. Schultz
· Rule: In determining whether an injunction is appropriate, a court will “balance the equities”, or weigh the injury to the defendant/public if the injunction were granted against the injury to the plaintiff if the injunction were denied.
· ∆ erected an apartment building next to π’s home. ∆’s air conditioning unit created very loud noises, preventing π from having conversations in the home. If the injunction was denied the substantial injury (loss of enjoyment of the home) would likely continue. If it was granted, the public could find alternative living options in nearby apartment complexes. Equities were balanced in favor of π.
Boomer v. Atlantic Cement Co.
· Rule: Where the economic benefit of the nuisance outweighs the harm to the complainant, permanent damages are appropriate instead of an injunction.
· Pollution from ∆’s cement plant caused damage to π’s property. The Court held that a temporary injunction was appropriate and would be lifted once permanent damages were paid. The economic benefit of keeping the factory open is greater than the harm suffered by π, so a permanent injunction is not appropriate.

OTHERS
How can one rid themselves of title of real property?

· Allow adverse possession

· Transfer title

· Strategic corporation and allow real estate to be recovered

Pocono Springs Civic Association v. MacKenzie
· Rule: Title to real property cannot be abandoned.
· ∆ purchased real property in π’s development which subjected ∆ to annual fees. ∆ attempted to relinquish title to the lot. The Court held that ∆ retained the deed because no other person had possession of the property. Thus, ∆ had to pay association fees.

Eyerman v. Mercantile Trust Co.
· Rule: A previous landowner cannot compel a successor to do that which is against public policy.
· ∆’s estate aimed to destroy the decedent’s house based on her testamentary wishes. π filed for an injunction because the destruction would diminish property values and would be against public policy. The Court held that the house’s destruction was only happening because of the decedent’s will and there was no reason for doing so. Had she been alive to do so, this would have been permitted.

MOVEABLES
FINDERS

Armory v. Delamirie
· Rule: The finder first in time prevails against all subsequent finders.
· True Owner > Subsequent Possessor > Finder

Favorite v. Miller
· Rule: One cannot be a finder by knowingly trespassing on another’s property.
· ∆ knowingly trespassed onto π’s land, finding remnants of an old, valuable statute. The Court held that “a wrongdoer should not be allowed to profit by his wrongdoing.”
Benjamin v. Lindner Aviation, Inc.
· Mislaid: Voluntarily put in a certain place, then the owner overlooks/forgets where it is
· Abandoned: Owner no longer wants to possess it
· Lost: Owner unintentionally and involuntarily parts with possession and does not know where it is
· Treasure Trove: Coins/currency, concealed, antiquated, owner dead/undiscoverable
BAILMENTS / ADVERSE POSSESSION OF CHATTEL
What is a bailment?
A bailment is when a person is given control of another’s property with the intent of returning it. It can be for the benefit of the bailor, the bailee, or both.
1) Is there a bailment relationship? Is there complete and exclusive control over the chattel?
2) Is bailee liable for damages if something happens to the chattel?

A bailment can be created by contract (express or implied), operation of law, or statute.
Porter v. Wertz

· Rule: A purchaser may only assert title if the previous possessor has given an indication of transfer of possession and the purchaser has done so in good faith.
· The Court held that statutory estoppel (purchaser had to act as a buyer in the ordinary course of business) was unavailable because ∆ did not make the inquiry demanded by the circumstances. Additionally, the Court held that equitable estoppel was inapplicable because (1) there was no indication by π that he intended to transfer title or allow for a sale and (2) ∆ did not make the purchase in good faith. π is entitled to the painting or its value at the time of the sale. 
LaPlace v. Briere
· Rule: A bailee may be liable for damages based upon the intentional tort of conversion (e.g. not giving it back) or under a theory of negligence.
· First, the Court a bailment relationship because the bailee had complete and exclusive control over the horse. Second, the Court found no liability for the horse’s death. There was no conversion because ∆ was solely exercising the horse. There was no negligence because ∆ showed evidence that this was an ordinary exercise. Regardless, assuming there was negligence, there was no evidence that it was the proximate cause of the horse’s death.

O’Keeffe v. Snyder
· Rule: In the case of personal property, the statute of limitations is subject to the discovery rule.
· π sought replevin for paintings that were missing for almost 30 years. ∆ argued that the statute of limitations precluded her recovery. The Court held that, in the case of personal property, the statute of limitations approach is better than that of adverse possession because open and notorious possession of personal property is difficult to establish. Further, the “discovery rule” dictates that the statute of limitations may run when the owner discovered or should have discovered the cause of action. The question is whether the owner performed due diligence in recovering the chattel. 
What are the 4 ways of addressing similar situations to O’Keeffe?

1) Discovery Rule

2) Strict Application of SOL

3) Apply elements of AP

4) NY Rule – SOL does not run until demand for return + subsequent refusal
OTHER PROPERTY

LAW OF ACCESSION

Wetherbee v. Green
· Rule: The owner of the original material is precluded from reclaiming the property so long as it has undergone a transformation which converts it into a substantially different thing and so long as that transformation was in good faith.
· ∆ harvested timber from π’s property under the belief that he had the authority to do so. ∆ converted the timber into hoops, much more valuable than the timber from which they were made. π filed suit to recover the hoops. The Court held that a person can reclaim property from those without authority to own it at any time, even if there has been an increase in value. However, once the substantial identity has been stripped, the prior possessor cannot assert title. Here, ∆ gave the hoops “nearly all its value” and, thus, recovery was not permitted.
Moore v. Regents of the Univ. of California
· Rule: Cells from a patient’s body are no longer property of the patient when excised.
· π underwent treatment in which ∆ removed cells from π’s body. ∆ used those cells in researching and creating a patented cell line. π sued for conversion. The Court held there was no conversion because there was no property in these excised cells. The Court also recognized a public policy concern, specifically that giving patients property rights in these cells would be a “litigation lottery” for researchers.

ENTITLEMENTS

An entitlement creates a property interest in a benefit given by the State.

How is an entitlement, or a property interest in a benefit, created?

Conditional benefit – if person meets requirement A, then person gets benefit X
Goldberg v. Kelly
· Rule: The procedural due process afforded to the recipient is influenced by the extent to which he may suffer grievous loss compared to the state’s interest in immediately ceasing the benefits. 
· π was receiving benefits from NY, which aimed to terminate those benefits. The Court reasoned that the individual’s property interests in the welfare program were high because immediate termination may deprive an eligible recipient of subsistence while he waits. When a state aims to terminate welfare benefits, procedural due process demands a pre-termination evidentiary hearing to protect against erroneous termination.
Board of Regents v. Roth
· Rule: A person is only entitled to procedural due process for termination of a benefit if there is a property interests in said benefit.
· π was hired for one year as an assistant professor. The Court held that there was no property interest past the date of termination because π could have no expectation for the benefit after that date. The Court reasoned that benefits come only from legitimate claims of entitlement, not mere expectations or desires. Further, the Court found no liberty interest because his standing and reputation were not substantially damaged.
Mathews v. Eldridge
· Rule: In considering the adequacy of procedural due process, a court must consider (1) the private interest at stake; (2) risk of erroneous deprivation of the interest; (3) the government’s interest (fiscally and administratively).
· π received disability benefits from the State and challenged the process by which the agency terminated those benefits. The Court held that an administrative procedure is evaluated as comporting with due process under the 3 factors mentioned above. Here, π’s property interest was the uninterrupted receipt of benefits, the procedure seemed to have rare errors, and additional administrative requirements would be burdensome for the government. An evidentiary hearing was not required.

Cleveland Board of Education v. Loudermill
· Rule: (Same as Mathews^)
· ∆ fired π for dishonesty in his job application. π claimed that he was deprived of procedural due process because he was not given an opportunity to respond. The Court weighed the same 3 factors as discussed in Mathews. The Court held that he was deprived of due process because he was not given an opportunity to be heard. 
TAKINGS

U.S. Constitution – 5th Amendment (Takings Clause): “Nor shall private property be taken for public use, without just compensation.”
What is just compensation?

Just compensation is the fair market value of the property. Subjective/sentimental attachments to the property are irrelevant.

Why do we have the Takings Clause?

· Limit transaction costs

· Increase social welfare by compelling public needs

· “just compensation”

· protect from government overreach

· government will only exercise eminent domain when necessary

· protection of private interest

· protection of liberty
PUBLIC USE

Public Use = Public Purpose

There is a strong deference to the legislature as to what constitutes a “public purpose.”
What is police power?
Police powers are the powers exercised by the government to promote health, safety, morals, and public welfare.
Kelo v. City of New London
· Rule: The government may exercise eminent domain to condemn property if, under a rational basis review, the use constitutes a “public purpose.”
· ∆ approved development project involving its use of eminent domain to seize private property. The purpose stated by ∆ was to create new jobs and increase tax revenues. The Court held that, so long as a rational legislator could have believed this to be for a public purpose, the government was permitted to exercise eminent domain. Further, the Court said that this was not a private-to-private transfer because, although a private company was brought in for development, there was still a public purpose. Lastly, economic benefit was held to be a permissible public purpose. 

Berman v. Parker
· Rule: (same as Kelo^)
· π owned a department store in an area to be redeveloped under a legislative act, arguing that he was deprived of property without due process. The Court held that, so long as there was just compensation, due process was satisfied. The Court remained highly deferential to the legislator’s public purpose and process by which that purpose would be satisfied.

Hawaii Housing Authority v. Midkiff
· Rule: (same as Kelo^)
· Legislature discovered that most property was owned by a small group of landowners. To rectify this, the legislature used its eminent domain power to seize land and redistribute it more evenly. πs argued this was unconstitutional because it violated due process. The Court held that the standard was a rational basis review, so the success/efficacy of the project was irrelevant to the judiciary. This was an appropriate exercise of police power (provided there was just compensation). 

CATEGORICAL RULES
Hadacheck v. Sebastian
· Rule: There is no taking where the government lawfully exercises police powers to eliminate a noxious use of land, so long as it does not do so arbitrarily or discriminatorily.
· ∆ enlarged borders to encompass π’s land, later enacting an ordinance prohibiting him from burning brick within the city limits. The Court held that this was a lawful exercise of police powers because it was not done arbitrarily (i.e. did not single him out). “That petitioner’s business was first in time to be prohibited does not make its prohibition unlawful.” 
Loretto v. Telemprompter Manhattan CATV Corp.
· Rule: A permanent physical occupation is always a taking (which requires just compensation), regardless of public purpose or impact on the landowner.
· ∆ installed cables on π’s roof, and π could not interfere with them because of state law. π alleged an unconstitutional taking of her property. The Court held that the character of the government action, or the physical occupation, is determinative. Allowing permanent physical occupation would conflict with all traditional notions and principles of property law.
BALANCING FACTS & CIRCUMSTANCES

Balance the public interest with the individual impact.
Pennsylvania Coal v. Mahon
· Rule: While a state may enact regulations on the use of land, a regulation which sufficiently diminishes property values is considered a taking.
· ∆, retaining rights to mine underground, conveyed surface of land to π. The agreement stated that π was subject to any risks from the mining operation. The State enacted legislation preventing coal mining which could affect the surface, so π sued ∆. However, the Court held that enforcing this regulation was a taking, so the state may exercise eminent domain and provide just compensation. Unlike Hadacheck, this was not an elimination of a noxious use because (1) not a public nuisance since this is only one home (2) not protecting public safety since π knew the risks involved. Further, the State rendered coal mining commercially unprofitable. Here, extent of the diminution was significantly higher than the public interest, so this is a taking.
Penn Central Transportation Company v. City of New York
· Rule: Courts analyze whether a state regulation constitutes a taking under 3 principal factors: (1) economic impact on the individual; (2) extent of interference with reasonable, investment-backed expectations; (3) character of the government action. 

· ∆ enacted law to designate buildings as landmarks, thus limiting the owner’s ability to develop it. First, the Court said that there was not a significant diminution in property value because this regulation solely restricted use above the terminal. Second, the investment-backed expectations were not impaired because such expectations did not exist when it was created. Third, the governmental intrusion was not physical; it was merely a prohibition from development. Lastly, public interest favored this regulation. This was not a taking.

Ruckelshaus v. Monsanto
· Rule: Trade secrets are a form of property interest and, thus, protected by the Takings Clause.
· Secondary Rule: Investment-backed expectations must be reasonable under the circumstances.
· ∆ required π to submit information in a registration process which publicized trade secrets. The Court held that the property interest in the trade secret was valid because trade secrets were a state-established right. Further, the investment-backed expectations were reasonable because the data was assumed to be kept in confidence, and having exclusivity is what makes the trade secret valuable. Lastly, this was for a public purpose because it was meant to improve the registration process. Thus, this was a taking for a public use.

Lucas v. South Carolina Coastal Council
· Rule: If all economically beneficial use is sacrificed (i.e. “economically idle”), there is a taking unless that use was previously impermissible under property and nuisance principles.
· π paid almost $1 million for two beachfront lots. The State passed a legislative act prohibiting him from developing those lots. The Court held that this regulation rendered his lots valueless. This Court rejects the “harmful/noxious use” approach in Hadacheck. Thus, because his use was not previously considered a nuisance or in opposition to principles of property law, the absolute deletion of economic use is a taking.
Palazzolo v. Rhode Island
· Rule: A property owner may challenge a regulation as a taking even if he obtains the property after the enactment of the regulation.
· Secondary Rule: When there remains economically beneficial use of land, use the Penn Central factors.
· Property owned by π was prohibited from development when π bought it. He challenged the regulation as a taking. The Court held that “a law does not become a background principle for subsequent owners by enactment itself.” That is, owners who obtain property after the regulation is put into place may challenge its constitutional validity under Lucas and Penn Central. Here, there was economically beneficial use, so Lucas was inapplicable. Case was remanded for analysis based on Penn Central.

Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency
· Rule: A temporary moratorium on land use/development is not sufficient to establish a taking.
· ∆ developed plan to regulate development in area of Lake Tahoe. ∆ enacted a temporary moratorium on development, affecting π’s ability to construct anything during that time. The Court held that the temporary moratorium alone was not sufficient to be a taking because the land was not rendered permanently economically idle. In fact, all of the economic value would return once the moratorium was lifted. The issue of whether the amount of time is so substantial as to constitute a taking is best analyzed under Penn Central.
EXACTIONS

What is an exaction?

An exaction is where a permit imposes a condition on a property owner in order to develop that property.
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