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1. FIRST IN TIME: PROPERTY ACQUSITION by  DISCOVERY/CONQUEST, CAPTURE, CREATION
a. Discovery/Conquest 
i. Johnson v. M'Intosh
1. D got land appropriated by US gov, while P bought it from Indians. Court held the land was always property of Euro colonies because they discovered it. When one discovers land (cultivating it), they gain title of occupancy from the natives.
ii. Black Hills v. US (classification of property when discovered is what matters.)
1. Fossil was discovered by P who bought it from Williams, and indian who had the land owned by US through trust relationship. Court held it was real property (because it bonded with ground) that belonged to Gov when discovered, so the sale was void.
b. Rule of Capture
i. BLL: mere pursuit not enough to establish ownership of wild animals, need to wound them or deprive them of liberty.
ii. Industry Custom: sometimes courts will look to industry custom.
iii. Pierson v. Post
1.  Both were pursuing same fox. Court held that mere pursuit doesn’t grant ownership of animal until in bodily control or captured/ wounded (depriving natural liberty).  *Also need intent to convert to own use*
iv. Ghen v. Rich
1. P shot & killed whale with lance, and D found it in beach later and sold it. Court held that the custom gave title to P who did first act of appropriation. (Mortal wounding here was enough)
2. Usually have to possess animal, but cant do that with whale, so look at industry and custom. (also doesn’t destroy whaling industry).
v. Keeble v. Hickeringhill (Landowner has constructive possession of wild animals)
1. P owned decoy pond to attrac ducks. D intentionally shot gun to scare off ducks. Court  held that malicious interference of trade is actionable bc people cant prevent others capturing wild animals for malicious. *Could prevent via competition*
vi. Popov v. Hayashi:
1. P and D were fighting over Barry Bonds ball. 
2. Rule: when actor takes significant but incomplete steps to achieve possession prop but interrupted by unlawful shit, the actor has a legal preposessory interest in prop.
3. Gray's rule: must retain control completely after all contact.
4. CONVERSION: wrongful exercise of dominion over another's personal prop. (wrongful witholding of prop can be actual interference even if D lawfully acquired prop.)
5. Possession requires intent and some degree of physical possession @ same time. 
6. Here, because P was stopped by unlawful acts, had preprocessory right, and bc D didn’t do unlawful act, they both had right to it.
c. Acquisition by Creation: (Any use of mental or physical effort which results in the creation of an entity is owned by the creator)
i. Copyright: Last for life then 70 years after death.
1. Def: protecs work of authors like writers, music, art that have been tangibly expressed. "Unique manner of expression that is original"
2. Elements:
a. Originality (degree of creativity)
b. Work of Authorship (Expression not mere idea)
c. Fixation (work needs to be sufficiently permanent or stable to permit it to be perceived for a period of more than a transitory duration.
3. Infringement Elements: 
a. Valid copyright
b. D copied work
c. Copying was an improper appropriation (sufficient similarity)
4. INS v. AP
a. INS copied news from AP to publish in area before AP could publish.  Court held that competitors have rights to themselves not available to public, so AP did have a quasi property in their news against other news agencies. Unfair to allow D to do this.
b. Cheney Bros v. Doris Silk:
i. INS is limited to their case (hot news only). People can imitate others stuff as long as not infringement. 
5. Feist v. Rural Telephone Service (Fair Use:)
a. P had phone directory book. D took the info that was in there to put it in their directory. P arranged name by alphabet.  P sued for copyright. Court held facts arent © , but comps are © when there's creativity in it. What is protected is the form of originality , not facts. Comps that don’t have originality= no protecc.
6. Harper and Row v. Nation Enterprises
a. Pres Ford gave P right to unwritten memoirs. P licensed them to the Times. But D got stolen memoir, and used excerpts in article "The nation". D tried to use fair use doctrine. D used substantial direct juicy quotes. 
b. FAIR USE DOCTRINE (4 Elements)
i. Purpose and character of the use
ii. Nature of copyrighted work
iii. The substantiality of the portion used relative to the whole
iv. The effect on the value of copyrighted work.
c. Court held that the article was not fair use after four elements.
7. Patent: 
a. Length of patent is currently 20 years for it
b. Processes or products (composition of matter) that are novel, useful, and nonobvious. (has to be able to be replicated, and be able to be instructed).
c. Can't patent naturally occurring stuff.
d. Is granted protection to enourage creation and socially useful enterprise by preventing others from making and selling the invention during patent. 
e. Diamond v. Chakraberty
i. P made genetically engineered bacteria that broke down oil, was denied patent bc it was living organism. Court looked @ leg history to determine that they made it broad, encompassing "anything man made under the sun", so it could be patented bc not natural, but man  made.
8. Trademark: (last until abandoned or becomes generic)
a. Any "word, name, symbol or device" used to identify particular goods and servcies.
b. Requires:
i. Distinctiveness (Requires that the mark distinguishes the good or service from that of others)
ii. Non-functionality (isnt related to function of Product.)
iii. First use in trade
9. Right to Publicity (Identity)
a. The right of publicity forbids unauthorized use of One's name, likeness, and other aspects of one's "identity" rooted in privacy.
b. White v. Samsung Electronic Media
i. D ran ads w/ robot that played role and had clothes like P.  Court held violated right to publicity because name/likeness isnt the only way, but identity could be there if it inspires recognition. 
ii. Robot cant be "likeness", because robot cant be like vana white. 
c. CL ELEMENTS
i. D's use of P's identity
ii. Appropriation of P's name or likeness to D's advantage (profiting)(White case)
iii. Lack of consent
iv. Resulting injury
d. Moore v. Regents of UC
i. D removed Moores (P) spheen and blood products to save life. D used P's cells to develop a cell line w/o P's consent. They patented the cell line and got bank. Court held P did not have a cause of action under conversion bc body parts (once removed) are not property under privacy and dignity because it would be against CA law, societal good achieved from research, and the role of the legislature. P's had his right protected by enforcement of physician's disclosure. 
d. Property Theories: Right to Exclude, Abandon
i. Trespass:
1. Liable to others for trespass, if
a. Enters land in possession of the other, or causes something to enter,
b. Or remains on the land after finding out their there
c. Or fails to remove the thing he's supposed to remove
2. Meant to reflect desire to exclusiveness from possession. Rights are only important if protected by the state.
3. Jacque v. Steenburg
a. D trespassed on P's prop intentionally by driving trailer through. Caused no damages, but Ct charged 100k in pun. And $1 in comp bc "right to exclude others is one of the most essential rights in prop".
4. State v. Shack
a. D's were aiding migrant farm workers who lived on P's property. Court held no trespass bc right of ownership doesn’t exclude access to gov. services to migrants. Prop doesn’t mean dominion over ppl on land. Also, ppl who live on land could invite ppl, and they wouldn’t be trespassing.
ii. Abandonment:
1. Pocono springs v. Mackenzie
a. P got sold crappy property. P never paid association dues b/c P thought abandoned it. Abandonment requires an owner (1) to intend to relinquish all right and interest in the property, (2) voluntary act in furtherance of abandonment. Court held that the law did not permit them to abandon real property or absolute title.
iii. Acquisition by find:
1. Basic Rule: Finder's title is good as against the whole world but the true owner or prior possessor
2. Bailments: The rightful temporary posession of goods by a person (bailee) who is not the owner. They never gain prop interest. (Giving clothes to cleaners)
3. Armory v. Delamire:
a. The P found a jewel + took it to the D's jewelry shop to have it appraised. D's apprentice removed the stones. P wanted jewels back, and court held that the finder of lost property has a title superior to all but owner.
 
2. Subsequent Possession
a. ADVERSE POSESSION 
i. Elements:
1. Actual entry giving exclusive, or enclosure, or working the land
a. Blaszkowski v. Schmitt
i. P thot he had right to land until southern fence. Surver showed that it was actually North of the fence. P sought AP. Court held a jury could find AP met by working land, P had worked the land so there was AP.
2. Open and notorious
a. Must give constructive notice or actual notice
i. Manillo v. Gorski
a. Disputed area of small piece of land court said true owner must know because it was not easy to notice. 15 inch encroachment is not enough for constructive, has to be actual notice.
 
3. Must be reasonable
a. Continuous for statutory period
b. Adverse (no permission) under claim of right
1. Objective approach: Adverse possessor does not matter.
2. Good faith approach: "thought it was mine"
3. Aggressive trespasser approach: "I knew it was not mine but I intended to make it my own"
c. Von Valkenburgh v. Lutz
1. D clears land, builds shack, tends crops, and storred rubbish. D admitted land belonged to P. Court held in order to acquire title by AP, posession must be under claim of title and land must be sufficiently improved. No improvement, and the claim of right was not met.
 
d. Color of title:
1. A claim found on written instrument or judgement or decree that is for some reason defective and invalid.
2. Posessor w/ color of title constructively possesses not only the area they are occupying, but the whole area described in document.
a. EXCEPTIONS: 
i. When the owner lives/ works on part of that prop.
ii. When adverse possessor takes possession of one part of prop but what described in the document is owned by more than one person.
3. Howard v. Kunto:
a. Continuity challenged b/c lived in summer home only in summer
b. They took care of prop like usual owners of summer houses, which the court finds sufficient for continues possession. 
c. Deeds were all one lot off and Court wasn’t just going to move everyone over one. Court held that the tacking is permissible if successive ownership are in privity (including seasonal occupancy), so everyone had possession by color of title.
d. TACKING: If privity exists between the parties such that one possessor gives possession of land to the next, the time periods that the successive occupants have had possession of the prop may be tacked together to meet the community requirement. 
i. MUST HAVE NO TIME LAPSE IN POSSESSION BETWEEN POSSESSORS
e. Disabilities Exception
1. Basically: If person has 10 years to limitation,
a. Except if person (1) is minority, (2) unsound mind, (3) or imprisoned when the time starts, they will get additional five years to challenge when the disability ends.
 
f. Acquisition by Gift
1. Requires:
a. Donor must intend to make a present transfer of an existing interest
b. Donor must deliver possession to the donee w/ intention to make gift.
i. Can be actual or 
ii. symbolic or 
1. Symbol of prop- paperwork
iii. Constructive
1. Key or object to open up property
c. Acceptance- Is assumed
2. TWO TYPES
a. Inter vivos:
i. Gift given during life, no take backsies
b. Causa Morti:
i. Fear of imminent death and give things away. If they live, these could be revoked.
3. Newman v. Bost
a. Dying man gave P keys to much of furniture in the home. Then he pointed to furniture and told P he was giving it all to her. Inside one of the pieces of furniture was insurance policy. Court held that symbolic delivery not effective and constructive delivery not allowed because he could have handed papers over. Also was not obvious insurance policy inside like a safe.
4. Gruen v. Gruen
a. Father gave son a painting through letter. Father kept painting for life estate, and son got future interest. Scheming step mom said there was no delivery and nothing was given. Court held that the title was gifted, not possession, so therefore delivery of chattel not necessary because it would be pointless.
 
g. System of Estates
1. Possessory Estates & Intro to Future Interests
a. Fee Simple
i. A fee is interest in the land.
ii. Fee simple means unlimited duration
iii. Fee simple absolute means no future interets by anyone else
iv. Can be passed by will, or by inheritance (intestate). 
1. Escheat: when noone to give them to, goes to state
b. Life estate
i. Duration limited to their lifespan
ii. Will be reverted after death (OR A REMAINDER IF GOES TO ANOTHER)
c. White v. Brown 
i. Owner of home left will b4 death saying to White to live in and not to be sold… my house is not to be sold. Court held that they now presume one gives away their whole estate unless the language is clear that it is only a life estate. Absent a remainder, assume it’s a fee simple. Since fee simple, cant make it not alianable like person tried, because you cant make a new estate.
 
h. Defeasible Estates
1. Fee simple determinable (so long as, during, while): Fee simple automatically reverts when stated events happen
2. Fee simple condition subsequent (Provided, however, on the condition that): not automatic, may be cut short at the transferrers election when a stated condition happens. 
3. Fee simple subject to executory limitation: The estate created when a grantor transfers the possibility of reverter to a third party that automatically gets it when thing happens.
i. Mahreholz v. County Board of School Trustees
1. Donor conveyed property to school saying "this land to be used for school purposes only", and school started using it for storage. The donor died, and heir then sold their interest in land to P. Court determined it was a fee simple determinable due to the temporal limitation of the language, and this if the condition was met, title did transfer to heir, but trial must determine it. Trial must also determine if heir's conveyance was good to P. 
2. **IF WAS RIGHT TO REENTRY, COULD NOT BE SOLD until its exercised.**
 
j. Possessory Estates: Coownership
1. Common Law Concurrent Interests
a. Tenancy in Common
i. Separate undivided interest
ii. Default: 
b. Joint Tenancy
i. Right of survivorship
ii. Four unities + specific language
1. Time
2. Title
3. Interest
4. Possession
iii. Conveyance by one destroys it for that person only
c. Tenancy by entirety 
i. Same as JT but ads marriage
ii. Cant be severed by only one
2. Riddle v. Herman (triffling wife)
a. Hubby and wife were JTs. She gave herself the right to sever the JT so husband doesn’t get survivorship. Court held that she could already sever via strawman, so its okay for her to sever it herself as strawman no longer necessary.
3. Harms v. Sprague:
a. Two brothers are JT in prop. One brother took out mortgage w/ P on house. P was going to foreclose on brother's right land. Court held that mortgage was lien that did not sever JT, so when brother died, mortgage vanished.
b. DEPENDS ON JURISDICTION:
i. Some say mortgage auto severs bc it transfers title right away
ii. This case, and others say it doesn’t sever it bc it's only a lien.
 
k. Right to Partition:
1. In Kind: Dividing undivided interests in the land to the owners
2. By sale: Selling it and dividing up the sale
3. Delfino v. Vealenseis:
a. P is two people and D is one, and their TCs. P wanted partition by sale, and D wanted by kind bc she lived there and had a business there. Court held that there should only be partition by sale only when (1) physical atributes of land make partition by kind impractible, and (2) the interests of the owners would be better promoted by sale.
b. Impractible for IN KIND;
i. Too small
ii. Geography of land
iii. Too many owners
 
l. Relations amongst concurrent owners
1. Spiller v. MacKereth
a. P and D owned a building. The old renter left, and D started using it as wharehouse, P sued for half rent or D to vacate hald. Court held cotenants are not liable for cotenants using land. Only time is when Ouster
i. Ouster: (1) Adverse possession by cotenant by claim to absolute ownership , (2) liability for rent when refused to allow use.
b. Here no ouster because request to vacate or pay rent is not sufficient, have to actually be denied access.
2. Swartzbaugh v. Sampson:
a. D + P owned giant walnut farm. D leased part of land to build boxing. Each tenant owns an equal interest and P cant eject cotenant in possession of the lease. Court held P cant eject lease by other owner.
 
m. Marital Interests:
1. Common Law: Still has separate property between husband and wife.
a. Married Women's Property Act: Protected Wife's property from husband creditors. Woman's property became a separate property.
b. The interests of a spouse in tenancy by entirety is not subject to the claims of the other during joint lives.
c. Sawada v. Endo:
i. D husband got in an accident with P's. D was sued, and D and wife owned prop as tenancy by entirety, and they conveyed land to sons. P wanted to collect on land and say the conveyance was fraudulent.  Court held that neither spouse in tenancy by entirety can sell interest of whole prop except with other's consent. So P cant claim the land, so doesn’t matter if fraud.
d. Termination of Marriage via divorce
i. Modern approach is to replace alimony w/ "equitable distribution"
ii. In Re Marriage of Graham: Colorado (Most restrictive)
1. P worked while D in business school, covering 70% of expenses. After D graduated they divorced, she sued for that degree. Court held educational degree is not prop bc it has no cash value, cant be conveyed, and terminates w/ death.
iii. Mahoney (CA): Recognized financial contribution to get the degree that could be used for the equitable distribution.  But the future income of degree is not. 
iv. Elkus v. Elkus:
1. D is an opera singer that married her voice coach P, b4 career took off. P sues for his "share" during divorce. The court held an increase in the value of one spouse's career. Court held that the enhanced earning capacity results from joint contribution and is divisible through equitable distribution even if not a license
 
n. PROP DIVISION UPON DEATH:
1. Dower
a. Gives wife 1/3 life estate in prop owned by husband during marriage at any time. Land must be released by wife, if not the wife has right to 1/3 life estate even if prop conveyed.
2. Modern Elective Share:
a. Can take whatever has been left in will or take statutory share, attaches at moment of marriage
b. Applies to what decadent held at time of death.
c. Does not include life insurance not given to wife or JT
 
 
o. Community Property: When married, the marriage becomes a community
1. No tenancy by entirety
2. Earnings during marriage owned equally as undivided shares
 
p. PROP DIVISION UPON DEATH:
1. Community Prop
a. Earning during marriage belongs to "community" (Gets divided equally)
b. Separate prop is b4 marriage, by gift, devise, or descent
c. Conveyance needs both
d. Spouse could give away 1/2 of comm prop in death
q. MIXING COMM PROP w/ SEPARATE PROP
1. What happens when a spouse buys a house b4 marriage and pay when married?
a. INCEPTION OF RIGHT: prop determined at signing, community only gets return for payments made + interest
b. TIME OF VESTING: prop belongs to whoever made last payment. So becomes comm. Prop if paid off during marriage, and pay original buyer what they paid separate.
c. PRO- RATA: Payments are a pro rate buy in to shares.
 
r. MIGRATING COUPLES:
1. Domicile at time of acquisition determines character, but place of death determines distribution. 
a. If COMM to CL : You good
b. If CL to COMM: Could be screwed
 
s. LEASEHOLDS
1. TYPES
a. Term of Years
i. Has fixed period of time. No notice to tenant needed after time
ii. Could be terminated at some stated event or condition.
b. Periodic Tenancy
i. Classic "month to month" (or year to year, week to week)
ii. LL or T have to give notice of termination, if there's no notice then the next period is assumed.
iii. Notice must be 6 months in advance if yr to yr (If less, than equal time, but no more than 6 months)
c. Tenancy at Will
i. No fixed period and endures while both want to. Wither party could terminate
d. Tenancy at Sufferance
i. When tenant keeps possession after termination
ii. LL Could either (1) evict, or (2) do express/implied new tenancy
 
t. DELIVERY OF POSSESSION
1. Hannah v. Dusch:
a. D leased prop to P for 15 years, but the last tenants never left when P tried to get in the move in date. Court held that the American rule of delivery was best because the English rule allows for an "innocent lessor" to be liable for wrongful act of holdover. 
b. ENGLISH RULE: Lessor must make it available to tenant day 1 only. This will be implied if no covenant in lease says they will deliver it.
c. AMERICAN RULE:  American rule is that Lessee has to take steps to kick old tenants out day one.
 
u. Privity of Estate:
1. When someone steps into a prior possessors estate, they assume any covenant that run with the land.
2. Voluntary conveyance gives connection between parties
3. Covenant attaches to prop
4. Ernst v. Conditt: ASSIGNEMENT v. SUBLEASE
a. P leased land to Rogers. D bought the business from Rogers he built on P's land. Rogers gave sublease to D, and refused to pay rent after a bit. Court held that it was an assignment because of privity to LL, and that Rogers didn’t reserve any reversionary interest, so D had to pay for unpaid rent.
b. ASSIGNEMENT: If lease gives lessees estate for entire remainder.
c. SUBLEASE: Tenant grants less than his own or reserves reversionary interest. *Had it been this, D may have won.
 
v. LANDLORDS RIGHTS AND REMEDIES:
1. CL: A LL may rightfully use self-help to retake leased premises from a tenant in possession without incurring liability of wrongful eviction if
a. The LL is legally entitled to possession
b. The LL means of reentry are peaceful.
2. MODERN RULE: No self help allowed because never peaceful.
3. Berg v. Wiley
a. LL wants tenant out bc tenant was changing shit, and changed locks while tenant gone. Court finds entry was not peaceful and adopts modern rile that judicial proceedings are exclusive remedy by which LL may remove a tenant claiming possession.
4. Summer v. Kridel: (LL could charge unpaid rent, but has duty to mitigate damages by reasonable attempt)
a. P leased apartment to D, but D couldn’t, and didn’t move in. P never tried to rent out till year ran out and sued for rent. Court held a LL has duty to mitigate damages where he seeks default. P must prove that they reasonably attempted to rent it out. (Treat it like a vacant apartment).
 
w. Tenant Rights and Remedies
1. Implied Covenant of Quiet Enjoyment: Implied in every lease that neither the LL or someone with paramount tile will interfere with the tenants quiet enjoyment of premises by entirety. Could be through actual eviction or constructive
a. Actual eviction: tenant is deprived occupancy of beneficial enjoyment of some part of the demised premises.
b. Constructive: Tenant is deprived of the beneficial enjoyment of some part of the premises by some act or omission by the LL. 
i. Defense against unpaid rent only
ii. Intent not necessary
iii. Elements: breach, notice, substantial, permanent, reasonable time.
iv. RISK OF THIS: Court can say act/ommission not substantial, and court can say you did not leave in time (So still liable!)
c. Village Commons, LLC v. Marion County Pros. Office:
i. D leased basement to P. Basement experienced heavy rain damage in rooms and there wa mold. Lease said P cant stop paying rent/ move out. After leaks continued P left and stopped paying. Court held that P did not have to pay rent b/c the D's letter signified actual eviction (intentionally depriving) and not fixing the problem was constructive eviction bc it deprived P enjoyment of some part of the premise, in which the tenant had the right to leave and stop paying because D had terminated the lease via eviction.
 
x. Implied Warranty of Habitability:
1. LL must maintain safe, clean, and fit for human habitation. (COULD LOOK AT HOUSING CODES)
2. T must notify LL and allow for reasonable time.
3. Only for residential, And cant be waived away.
4. MUST SHOW
a. Notice and LL's failure
b. Defect affected habitability while living there
5. T can withhold paying rent and even sue for rent that has already been paid (unlike constructive notice)
6. Damages measured by FMV w/ warranty v. FMV w/ defects.
7. Hibler v. St. Peter:
a. P rented apartment from D and paid all 14 months. Had broken window, locks, clogged toilet, and there was raw sewage. Court abandoned constructive eviction and used Implied Warranty of Habitability to rule for P.
 
y. Selection of Tenants - UNLAWFUL DISCRIMINATION
1. Fair Hosuing Act:
a. Constrains discrimination in residential selling/renting/posting/advertising.
b. Makes illegal to deny/discriminate in selling/renting a DWELLING or advertisement Due to 
i. race, 
ii. color, 
iii. religion, 
iv. sex, 
v. familial status, or 
vi. national origin.
c. Disparate Impact Claim
i. A D may maintain a requirement even if it disparately impacts a minority if its necessary to achieve a valid interest.
ii. "Non-discriminatory" practice that disproportionality burdens/affects a protected class.
iii. Texas Dep. Of Housing v. Inclusive Communities Project
1. P is repping low-income families. D is agency that gives tax credits. P is claiming a disparate-impact claim bc it disproportionately puts projects in black inner city areas. SC held that (1) P must assert a casual relationship of D's disparate impact, then (2) D could point to a valid interest achieved (traffic,costs, health &safety), then (3) P must show there is a less discriminatory alternative to succeed.
d. EXCEPTIONS: 
i. People who don’t own more than 3 houses, and they rent/sell theur house without a sales agent or by advertising. *Then they could discriminate, but may still violate CRA*
ii. No more 4 unit dwelling 
e. Roommate postings
i. Fair housing Council of San Fernando v. Roomate.com:
1. D website matched roommates. Allowed people to indicate sex, race, and marital status on profile. Court held that dwelling stops at the door, meaning that gov regulating inside the home would violate peoples constitutional right to intimate relationship of roommates.
 
 
z. Civil Rights Act of 1866:
1. Only deals with race, but deals with more than just housing.
2. Doesn’t deal with advertising, only the all giving of property
3. TO PROVE P MUST SHOW
a. They are a protected class
b. They were denied it
c. But it remained available.
4. Then burden imposed on D to explain.
 
aa. NUISANCE
1. Substantial and unreasonable invasion of another's interest in the private use and enjoyment of land
2. Elements:
a. Intentional
b. Non trespassory 
c. Unreasonable (Person cant be abnormally sensitive) 
i. Threshold Test (Majority):
1. Whether it crosses the certain threshold for interference/ more than a person should have to bear.  (Could look at restatement factors)
2. Morgan v. High Penn Oil Co.
1. P rented land to restaurant/ trailer homes. D's land produces gases because an oil refinery and the smell disturbed the people on P's land. Court held D intentionally and unreasonably caused naxious gases and odors escaped into P's land and disrupted enjoyment, therefore nuisance.
 
ab. Restatement Test (Minority)
1. Balancing of Harms with utility
a. Balance of harm to P
i. Extent of harm
ii. Character of harm
iii. Social value of P's use of the land
iv. Suitability of P's use in area
v. Burden on P to avoid  
b. Utility of Conduct:
i. The social value attached to the conduct
ii. Suitability of conduct in the location
iii. The impracticability of avoiding or preventing the invasion 
c. Estancias v. Schultz (Remedy)
i. P's sued D to permanently (enjoin) them from operating the loud ass AC unit that ran behind their home. Court issued injunction against it and to get alternate means. Court held an injunction will be denied as a remedy for nuisance only if necessity of others compels injured party to seek just monetary damages. Injunction wont be denied bc D could just pay the damages to neighbors. Here, no necessity, so injunction ok.  
2. OR
a. Conduct is unreasonable if seriousness of harm and comp for the harm is enough that the conduct is still feasible.
 
 
ac. Substantial interference
ad. Private Nuisance:
1. Acts for the purpose of causing the nuisance or knows that it is resulting from his conduct; OR
2. Knows that it is substantially certain to result from his conduct.
3. Brought by tenant or landowner
4. *Spiteful is always intentional*
ae. Public Nuisance
1. Unreasonable interference w/ a right common to the general public
2. Could be brought by anyone in the community w/ proof of harm
af. Remedies:
1. Spur Industries v. Del E Webb Dev Co.
a. D had a feedlot in area known for having only feedlots. P bought land there and developed houses there bc it was cheap. P advertised and got people to buy houses. Eventually P noticed he was unable to sell homes due to D's feed lot. Court held was public nuisance bc it violated laws of flies/rodents in populated areas, and private bc ppl who bought horses were encroached by smell.
b. Court held that P has to indemnify D for moving because
i. The harm (nuisance) was foreseeable
ii. Brought people to nuisance
iii. Injunction is necessary
2. Boomer v. Atlantic Cement Co.
a. D ran a cement Company. P and community complained D produced excessive dirt, smoke, and vibration. P wanted injunctive relief and having to pay for perm. Damages. Considers ability of industry to prevent harm, loss of jobs, and benefits of injunction. Court granted perm. Damages bc of loss of jobs, inability and burden of D to prevent harm too great, and injunction would just move problem to another location.
 
ag. Servitudes
1. License: It is a temporary, revocable agreement, which is permission to otherwise trespass. Auto terms when they die or conveys to other.
2. Easement: Irrevocable right to use or control some aspect of another's property. (Has to for specific purpose)
a. Two Kinds:
i. Easement appurtenant: When the benefit is attached to someone who owns land that the easement benefits
ii. Easement in gross: Doesn’t require any ownership in land
b. Expressed: negotiate, purchase, written agreement
c. Easement by Estoppel: has license to use the property, and acquires an interest by significantly improving it, and reasonable reliance. (Requires Permission or acquiescence plus reliance [Reliance is a substantial expenditure of money or improvements])
i. Holbrook v. Taylor
1. D owned land, P had a license to use a road. P widened it and fixed it up spending $, because they used it to build home and used it after built. D wanted to stop the license. Court held that the license became irrevocable through easement by estoppel. There was permission and reliance, here it was a substantial expenditure of money or improvements).
 
ah. Easement by prescription : openly, peaceably, continuously, has adversly used the land for up 15 years, doesn’t have to be exclusive. 
ai. Easement by implication: Only Occurs when one piece of land is divided into several plots, and is necessary when parties don’t make it explicit, inferences the intention of the parties.
1. Easement by Prior Use: (Quasi Easements)
a. @ the moment of severance of a once unified piece of land, there was a quasi easement. NEEDS
i. Reasonable necessity to use and enjoyment
ii. Existing
iii. Apparent continuing use of one parcel at the time of severance
iv. Needs constructive notice or actual notice (Again, use the apparent nature of easement here!!)
b. Van Sandt v. Royster:
i. P filed suit after his basement was flooded w/ sewer water. P tried to enjoin D's use of the sewer. Court held that an easement can be implied from the circumstances surrounding the severance of the once unified land, including prior use of the land. This means there needs to be reasonable necessity, when you could discover the easement by reasonable means it is an implied easement. Here, P should have known because lateral sewer.
c. If owner keeps the benefiting, they are keeping a reservation implied easement
d. If owner keeps the servient estate, then it is a grant if there is an implied easement.
 
aj. Easement by necessity:
1. Needs strict necessity at the moment of severance of a one unified piece of land
2. Othen v. Rosier:
a. D had land, and P had land over it. Both used D's land to get to highway, and D would upkeep the road. D fenced the road, and didn’t allow P in. Court held that the fact that D's land is landlocked, doesn’t mean that they are entitled to necessity over the property of others. D's use of the road was just permissive , no easement by necessity had been created. What matters is necessity at time of severance, and at severance it was just a convenient road, not necessary.
ak. Scope of Easements:
1. General Rule: Depends on intent of parties, reasonableness of burden
2. Express: look at the language when created, will usually allow for normal dev of dominant parcel
3. BLR: Easement does not extend to other parcels, and will be stopped if possible
a. Brown v. Voss
i. D owned land A, which was servant estate to land B, owned by P. P later owned Parcel C, and used easement to build house on both. D tried to stop use, P sued, D wanted injunction. No additional burden on D's pathway. Court held that generally, extension of easement appurtenant is misuse even if no additional burden. However, wont grant injunction bc no evidence of substantial injury if not enjoined, and impracticability of enforcing an injunction.
al. Terminating Easements:
1. Easement owner releases it in writing
2. End of necessity when there is easement by necessity
3. Abandonment
4. Condemnation
5. Estoppal
am. Negative Easements
1. Right of dominant owner to stop servient owner from doing something on serviant land.
2. England Four
a. Blocking windows
b. Interfering with air flow to land
c. Removing building support
d. Interfering with flow of an artificial stream
3. AMERICAN NEW:
a. View/solar
4. These are really just covenants tbh
 
an. Covenants:
1. Def: Promise to do or not do something on the burdened parcel, that applies to successors. **Attach to the land**
2. Covenants That Run With the Land (Real Covenants): NEEDS TO BE IN WRITING! APPLY IF PARTY SEEKING DAMAGES
a. Requires Horizontal and Vertical Privity
i. Horizontal: Privity between original parties to covenant put in place at time of conveyence
ii. Vertical: Privity between promisor/promisee and assignee (Benefit and burden). Needs to be someone who has the same estate. 
1. Needs to be a transfer of estate generally
1. Example: "I transfer to x a estate w/ a right to blah"
 
ao. Touches and concerns the land:
1. Economically affects the value of the land, if it impacts the land, 
ap. Parties intend for them to run with the land to following owners
aq. Notice to successor of the Burdened side
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ar. Runyon v. Paley:
1. Old lady had prop, sold one part to P, and other part to D, and put restrictions on D's land. (No apartments). Old lady still lived there till she died, and D started building apartments there thinking the covenant to be personal. P trying to enjoin saying real covenant. Ct held they are real covenants bc (1) touches and concerns the land, (2) privity is met (to someone not a party), (3) parties inteded for covenants to run with the land (4) needs to be in writing. **Land conveyed before covenants cant enforce it, unless equitable servitude. Equitable servitude needs (1) touches and concerns land, (2) OG parties intended to bind serviant estate to benefiting party seeking enforcement, there's reasonable or actual notice.
 
as. Equitable Servitude: APPLY IF SEEKING INJUNCTION
1. Elements:
a. Touches and concerns the land
i. See Neponsit
b. OG parties intended to bind servient estate to benefiting party seeking enforcement (Parties intended for it to run with the land). 
c. There's reasonable or actual notice.
2. Tulk v. Moxhay:
a. P owned and sold a piece of land in a town square. The conveyance had a covenant that said the piece of land had to be kept and maintained. The land passed down through mesne conveyances and D attempted to change land. Court held that one who purchases property w/ knowledge of restrictive covenant burdening the land must honor the conveyance.
3. EXCEPTION TO WRITING
a. Always need the covenant to be in writing except when there is a COMMON SCHEME:
i. Sanborn v. McLean:
1. D lives in dwelling, and tried to put a gas filling station. P lives nearby, and tried to enjoin bc everyone else got restrictions when OG owner divided and conveyed. Court held there was a reciprocal negative easement (equitable servitude), bc when a common owner conveys lots where one benefits through restrictions, it also applies to the other retained lot as long as there is constructive or actual notice. Ct said here, D had duty to inquire so there was constructive notice. 
 
at. Homeowner Association Covenants
1. Neposit v. Enigrant Industrial Savings Bank:
a. P is homeowners association, and trying to get Ct to enforce a lien D's house. D had covenant to pay $ to maintain public areas, but says not real covenant. Court said, generally paying $ does not touch and concern land, but here it does bc of the intent & substantial effect of it. Covenant allows common enjoyment of public area, and spreads out the burden.
i. ** Homeowners Associations are in privity, bc they essentially stand for prop owners. 
au. Termination of Covenants
1. Changed Circumstances: when there has been such a radical change in conditions that there is no substantial benefit to dominant estate anymore. (Doesn’t apply to easements!!)
a. Western Land Co. v. Truskolaski:
i. P subdivided a 40 acre developments and put restrictive covenants that restricted development to single family dwellings and prohibited commercial use. Homeowners wanted to build a shopping center. Court holds that the covenant cant be terminated as long there is still a real and substantial value to those homeowners. ** You could take it away if the purpose is completely thwarted. 
ii. Also get rule that zoning regulations to not trump private agreements
 
av. Rick v. West:
1. Rick owned vacant land that he subdivided and he recorded a covenant limiting the land to single family dwellings. West (d) purchased a lot on the land and build a single family home on it. Rick tried to sell his land to commercial interest. City restored area to permit commercial purposes. West refused to release the covenant, thwarting development. Court ruled that bc she relied on the covenant when she purchased the land, she is entitles to enforce that covenant against other parties. 
2. Strict Rule: No balancing of the equities and No money damages will substitute injunctive relief
aw. Nahrstedt v. Lakeside Village Condo:
1. P has loving cats, that don’t do anything wrong, and lives in condo. Condo has restriction on cats, P says its unreasonable. Court held that when restriction comes from master deed, there is a presumption of validity to allow less litigation. Only wont enforce if theres more harm than good, if its illegal, or arbitrary. Here, restriction not unreasonable bc it is rationally related to health and sanitation.
ax. Other methods
1. Equitable Means to stop enforcement:
a. Unclean Hands (the enforcing party is guilty of violating whatever promise theyre trying to uphold)
b. Laches
c. Estoppel
ay. Zoning:
1. Village of Euclid v. Ambler Realty Co:
a. P owns 63 acres in Euclid which passed new zoning laws. P's land got divided into 3 different zoning areas. P ended up losing a lot of money because he couldn’t sell it for industrial purposes anymore. P argued that the zoning laws violated the constitution. Court held that municipal zoning regulations are constitutional, unless they are clearly arbitrary and unreasonable, having no substantial relation to public health, safety, morals, or general welfare.
 
az. Stoyanoff v. Berkeley:
1. P wanted a pyramid building that complied w/ all ordinances. They applied for a permit app. To build but the city board that approved permits denied it. The board claimed that the structures were detrimental to the stability of value and the welfare of surrounding property. Court held that as an exercise of their police powers, states may authorize local governments to make zoning regulations regarding aesthetic matters for the general welfare of the community.
ba. Three different types of zoning:
1. Use districts, area districts, and bulk districts. 
bb. Zone Enabling Acts; Acts that allow police power to be used by local governments.
 
bc. Takings
1. PUBLIC USE:
a. Kelo v. City of New London: 
i. Defendant proposed a development a plan in effort to revitalize the local economy. A negotiations team tried to buy everyone out, but P's didn’t want to sell. D initiated condemnation, and P challenges saying its not public use. Court held that the takings of private property for use by other private citizens pursuant to an economic development plan intended fopr public purpose was valid under the 5th amendment. **Don’t look at the takings piece by piece, but look at everything as a whole. 
b. Hadacheck v. Sebastian:
i. P purchased land outside of city and started operating a brickyard. City ended up expanding to P's land, and city passed an ordinance making it unlawful to operate a brickyard. This now affects property, as his activities are considered a nuisance. Court held that a police power allows government to deprive people of prop rights if its an exercise of police power, as long as its meant to prohibit a nuisance. 
ii. **IF IT IS TO PREVENT A NUISANCE, IT WILL NOT BE A TAKING** No right to do nuisance.
 
 
bd. Per se Takings
1. Loretto v. Teleprompter Manhattan CATV Corp:
a. Defendant installed a TV cable on apt building. The owner (D) gave exclusive rights to provide cable services to tenants. The cable served as a "cross over" line helping privide other buildings on the block w/ CATV. The State commission on Cable television said that a landlord is only entitled to a one time $1 fee. The court held that a permanent physical occupation of an owner's property authorized by the gov. constitutes a taking of prop which requires just compensation, regardless of public interests. 
b. *PER SE:
i. Permanent
ii. Physical Occupation
iii. By a third party.
2. Lucas v. South Carolina Coastel Council:
a. Council passed a law requiring permission to build on any land deemed "critical coastal land". P bought two big parcels before the land act extended to his land, and they deemed he couldn’t build any permanent building there. P sued, saying that the act took all economically beneficial use or productive use of his land, and has thus suffered a taking. Court agrees, saying that this is a very rare situation, so the penn central analysis doesn’t matter. 
b. **EXCEPTIONS**
i. Even if they do take all economic use like this, not taking if:
1. What he wants to do with the land is something that he cant do with his title to begin with
2. If the use is against background principles of nuisance or state property law.
1. Here there is a split, Scalia majority wants the background principles to be narrow CL nuisance, and Kennedy concurrs but says that only CL nuisance is too narrow)
 
 
be. Regulations:
1. Penn Coal Co. v. Mahon (Regulations are takings when they go too far)
a. P is coal company and sold land to D cheaper bc they reserved the right to mine under them. State passed statute that cant mine there anymore. Ct looks at extent of diminution of value, and says that a regulation will be a taking if it goes too far. Here, not enough public interest to make destruction of prop rights okay, so need to compensate coal company. 
b. Average Reciprocity of Advantage:
i. Both miners being obligated to not mine, is an example. This is a fair distribution to gain a fair benefit. 
2. Penn Central v. City of NY: The Factor Test
a. P owned Grand Central Terminal, City passed a law requiring all alterations to landmarks to be approved before construction. Owners could use the building freely and transfer their dev rights but they could not alter w/o permission. Here, P wanted to lease land and build a 55 story building above the terminal. P's designs were rejected, and said that law constituted a taking. Court HELD A LAW IS a taking if:
i. Interferes w/ a distinct investment backed expectations (Look at background principles)
ii. Look at the economic impact on the claimant
iii. Character of gov action
1. Is it a physical taking
2. Average reciprocity of advantage
3. Gov law singling someone out?
4. Important Gov interest?
 
bf. EXCEPTIONS: 
1. BACKGROUND PRINCIPLES:
a. Palazzo v. Rhode Islands:
i. P wanted to develop the prop, but they gained title after a law passed that said Gov. gives permission to build on Wetlands. Gov. rejected his ideas, and Gov and TC rejected his claims bc the law passed counted as a background principle that defeated his expectation challenges. Court holds that taking claims have no such expiration dates, and just because a law is already there doesn’t automatically make it a background principle. Unconstitutional regulations are not a background principle, the TC should have gone through Penn Central Test. Also, there could still be a total wipeout if owner left w/ few crumbs, but here owner still had some use of his land.
ii. O' Connor Concurrance: Says time between regulation and acquisition matters somewhat. 
2. NOT TOTAL WIPEOUT: TEMPORARY REGULATION
a. Tahoe-Sierra v. TRPA:
i. Property owners were prohibited from developing prop. For 32 month after TRPA passed a moratoriam to Preserve Tahoe's beauty while they researched. Owner's sued for taking saying gov deprived all economical use for the 32 months. Court said a temporary restriction is not a per se taking under the wipeout rule. But must be analyzed under Penn Central. Cant just divide the prop by time, you have to look at the property as a whole.
 
bg. EXACTIONS: 
1. Gov. makes a proposed improvement/ construction conditional to them providing some public improvement.
a. STEPS
i. Look to see if the Gov. forced exaction w/out condition would be a taking
ii. Check to see if there is a legitimate public purpose for exaction, meaning that the Gov. would have been justified in rejecting the proposed building for a public purpose they say.
iii. Check to see if it passes the Essential Nexus test
1. Does the condition substantially advance the same gov. purpose that refusing permit would serve, if not it’s a taking.
2. NOLLAN v. Cal Coastel Commission:
1. P owned a beachfront lot that they wanted to develop, and CCC set condition that they had to allow the public to have an easement across their property to have access to the beach. Court held that for exaction to not be a taking, the condition must substantially advance same gov. purpose that refusing the permit would serve.  Here, there was no essential nexus between legit purpose of preventing the public to view the beach, and the easement across their property. So this was a taking.
iv. Do the Rough proportionality test
1. Dolan v. City of Tigard:
1. P owned a store, and submitted development plan to expand it. City (D) required P to use 15ft strip of his land as a public walkway, and dedicate portion of land for public greenway to preserve flood control measures. Court held that there was an essential nexus between the greenway (flood control), and pathway (reduced traffic). However, the benefits achieved must be reasonably related and roughly proportional, both in nature and extent, to the impact of the proposed development. Here, the requirements werent met by the City bc they didn’t explain why a public greenway was needed over a private one (right to exclusion important), or explain relationship w/ new pathway and increased traffic.
 
bh. What's the definition of Property in the Takings Clause?
1. Murr v. Wisconsin
a. P got two lands, from parents, and one from parents company that ended up adjacent. Lots were not a minimum size, so a State law said that one lot alone could not be sold or developed independently. Essentially merging the two lots. P said this is a taking of Lot E then. Ct defines property by looking at (1) look at how state law and local laws treat the property, (2) physical characteristics of the land, and (3) prospected value of land each way. This test should determine if owner had reasonable expectation that the land would be treated separately or together. Here, P's land should be treated as one.
b. COURT says that this is a middle ground between two extremes
i. Looking at it solely through lot lines(change too easily)
ii. Looking at it soley through State law (Then they could do what they want.)
bi. 
 
· APPLICATION - Determining property in takings
· Ex. Murr v. Wisconsin
· P became the owner of two adjacent lots. The lots seperately were not a minimum size. State law said that when two adjacent lots are owned by a single owner and fall below the minimum you can’t sell one to further develop the other as P had intended. P said this is a takings of the lot they were trying to sell. Court defines property by looking at:
· State and local laws
· Physical characteristics of the land and lot lines
· Prospected value of the land seperately and together.
· This test should determine if the owner had a reasonable expectation as to how the land would be treated either seperately or together. Here, P’s land should be treated as one. 
REAL ESTATE TRANSACTION
· Preparation
· Executory period
· Contract of sale creates an creates an executory period ( you can renegotiate price in between contract of sale and closing date) 
· For disclosures, financing, inspections, title search, etc.
· Down payment/ earnest money required
· Contingent contract
· Limited bases for backing out
· Sales contract and Statute of Frauds
· Ex. Hickey v. Green
· D enters into an oral purchase agreement to sell a house to P. D accepts $500 check and never cashes it. P relies on oral agreement and sells their home. D gets a better offer, cancels agreement and returns check. Court ruled that usually the statute of fraud would render this agreement invalid but because P relied court holds the agreement is good. Partial payment and reliance to their detriment is enough to overcome the statute of frauds writing requirement. *It was reasonable and expected for P to do what they did.
· Statute of Frauds requires
· The agreement 
· Identify the parties
· Be in writing 
· Intent to buy or sell
· Describe the land
· Common issues during the executory period 
· Premises damaged/destroyed during executory period 
· Equitable conversion doctrine
· If any damage is incurred during escrow (the executory period) the buyer is held to be responsible for it, as during the executory period the buyer is said to own the house as the seller owns a right to be paid.
· Caveat emptor
· “Buyer Beware”, Generally sellers have no duty to disclose latent defects to buyers. But they cannot conceal any problems. Caveat emptor designed to prevent rescission in cases where buyer failed to find a problem. Courts starting to move away from this and require more disclosure.
· Ex. Stambovsky v. Ackley (exception to caveat emptor)
· P contracted with D to buy a house. D had previously spread rumor that the house was haunted. P found out later and sued to rescind. D says caveat emptor – buyer should have figured out before buying. Court ruled that where a (1) seller creates a condition that materially impairs the value of the K and (2) is within the knowledge of the seller or unlikely to be found by prudent buyer, failure to disclose that condition creates a basis for rescission.
· Ex. Johnson v. Davis (seller duty to disclose when there is a material problem)
· D contracted to sell his home to P. D knew that his home had a leaky roof but affirmatively represented that the roof did not have problems to P. Later P discovered water poured into the house after a light rain. P sued to rescind K. Court held that sellers have a duty to disclose to prospective buyers and not affirmatively misrepresent material facts affecting the value of property when those facts are not known or readily observable to a buyer.
· Problems with title “marketable title” - (nondisclosed easements, title problems, violation of zoning ordinance, covenants and liens on the property)
· Marketable title
· If seller cannot convey a marketable title, buyer is entitled to rescind the K
· Marketable title is a title not subject to such reasonable doubt as to create apprehension as to its validity by a reasonable intelligent person willing to pay FMV
· Ex. Lohmeyer v. Bower
· P entered into a purchase agreement w/ D, for the sale of a home. D certified marketable title by a warranty deed. Home was subject to 1) zoning ordinance, 2) a violation of a zoning ordinance 3) subject to a covenant and 4) violated the covenant. Court ruled that 2-4 made title unmarketable b/c they would all subject a prospective buyer to litigation which a reasonable intelligent person would not want. But a zoning ordinance would not subject that buyer to litigation
· Closing / Post closing
· Assuming everything works out according to conditions in sale contract, parties “close” the deal by which the contract merges with the deed at closing and suits on deed warranties come into play after closing. 
· General warranty deed (most protective)
· Ensures the property is good presently and ensures buyer will have no title problems or claims of title in the future
· At the moment of transfer of deed (ensuring title) pg. 619
· Covenant of Seisin
· Covenant of right to convey
· Covenant against encumbrances
· Future tense (these are the things you can sue the seller after closing for)
· Covenant of general warranty
· Covenant of quiet enjoyment
· Covenant of further assurances
· Quit Claim deed (Least protective)
· No guaranties of title
· Don’t know if problems but you can take whatever is in my bundle of sticks but idk what is in it. 
· Special Warranty deeds 
· Contains same 6 warranties as general warranty deeds but only against the grantor’s own action but not the actions of others. 
· Ex. Brown v. Lober
· P received a general warranty deed along w/ purchase of land and ⅔ of its mineral rights. P tried to sell but didn’t have all the mineral rights so sued D. *This would have been covenant of Seisin but SOL ran, so P sued for violation of covenant of Quiet enjoyment. Court ruled that P could not sue D for Quiet enjoyment b/c it requires a 3rd party w/ superseding title to intervene w/ P’s use of the land as to constructively evict P . But P never uses underground so no constructive eviction.
RECORDING
· Deed validity
· Deed must be signed by party conveying
· Forged deeds are invalid
· Deed is valid as between original owner and subsequent owner once delivered
· And is not overridden on a recording statutes as stated below
· Ex. Sweeny v. Sweeny 
· M owns farm and deeds this to J and they record it. J then deeds the farm back to M and they don’t record it. (only supposed to have farm if J died). M dies and estranged wife sues J for land. She claims 2nd deed should be effected. Court holds that where a deed is handed to the grantee (delivered) but intended to take effect only upon the death of the grantor of the deed it is considered properly delivered. Court ruled that the transfer of land by deed  conditional upon death of the grantor is effected upon legal delivery of the deed with intent to pass title. Also, essential of dominion are present if they exercise full dominion over the land.
· RULE IF YOU WANTED TO MAKE IT CONDITIONAL
· Must give the deed to an agent, who then gives it to person after the condition happens.
· Ex. Rosengrant v. Rosengrant
· Uncle wanted to deed land to nephew at death. Uncle gave the deed to nephew and ordered him to give it to the banker to hold it. The deed said that either nephew or uncle could pick it up at any time. Uncle died. Relative challenged the legal delivery of the deed. Court ruled that legal delivery of a deed upon death is insufficient when it is given to a third party and the grantor retains the right of retrieval and states that the deed is operable only upon grantor’s death.
· Deeds can be transferred by word alone also
· RECORDING SYSTEM
· applies not just to ownership, but also covenants, mortgages, liens and easements
· Generally under the CL - first in time applies
· Bonafide purchasers are an exception to this general rule
· To be a bonafide purchaser you must be:
· Subsequent purchaser - any person who acquires any interest in land
· Pay value - the person must make an economic investment in good faith reliance on the state of record title, excludes gifts 
· Then you look toward the jurisdiction you are in to see which recording statute applies
· CL - First in time (first person to be conveyed to) prevails
· Race statute 
· first person to record the deed prevails
· Notice Statute 
· first bonafide purchaser without notice you prevails. Recording creates notice.
· What counts as notice?
· Actual notice
· Personal awareness of conflicting interest in property
· Inquiry notice
· Notice based on facts that would cause a reasonable person to inquiry into possible existence of an interest in real property.
· Record notice
· If someone recorded before you it is notice
· Race notice statute
· First person without notice and records wins prevails.
· Shelter rule
· The subsequent purchaser of a deed after a transfer of title to an individual that prevails on any of the statutes are treated as though they are the subsequent purchaser who prevailed. The law protects these purchasers as though they are under the wing of those that have prevailed in recording statutes.
FAIR HOUSING 
· Unlawful Discrimination
· Fair Housing Act 1968
· Makes it unlawful to refuse to sell/rent a dwelling (not all property) to any person because of race, color, religion, national origin, sex, if the person has children or is handicapped. LGBTQ not protected, elderly not protected
· Exemptions
· Private clubs and dwellings for religious organizations
· Single Family Dwellings: When a person is selling or leasing a single family house if he or she
· Owns no more than 3 single family homes
· Doesn’t use a broker
· Doesn’t advertise in a way that indicates her intent to discriminate
· Small owner occupied multi-unit housing
· D has a dwelling which can be rented out to 3 or more rental units. She is exempt from FHA except if she advertised or used a broker.
· Ex. Fair Housing Counsel of San Fernando v. Roommate Inc. - D website matched roommates. Allowed people to indicate sex, race and marital status on profile. Court held than dwelling stops at the door meaning that discrimination cannot be outside the door but toregulate inside the home would encroach upon people’s constitutional right to intimacy.
· Ex. Texas Department of Housing v. Inclusive Communities Project - P is repping low-income families. D is agency that gives tax credits. P is claiming a disparate impact claim because it disproportionately puts projects in black inner city areas. SC held that 1) P must asert a causal relationship of D’s disparate impact, then 2) D could point to a valid interest achieved (traffic, costs, health & safety), then 3) P must show there is a loss discriminatory is a less discriminatory alternative to succeed.
· Disparate impact claim - “nondiscriminatory” practice that disproportionately burdens, affects a protected class. 
· Civil Rights Act 1866
· Bars discrimination based on race in the buying, selling, conveying and inheriting of property 
· Applies not just to dwelling - all property
· No distinction for advertisement
· Ex. Shelly v. Kramer
· Black couple enters into a purchase agreement to buy a home that had an old covenant restricting anyone but white persons from living there. One of the homeowners in the area sued to ensure that couple be barred from possessing the property. P said the covenant violates the the 14th amendment. Court ruled that the 14th amendment applies b/c although this is a private agreement (not gov. Action barred by amendments) the homeowners rely on courts to enforce the restrictive covenant and such judicial enforcement of a covenant is state action forbidden the 14th amendment.
· Ex. City of Edmonds v. Oxford House, Inc.
City imposed a zoning ordinance that restricted homes in the area to only “single families defined as groups of five or fewer unrelated persons but people who were genetically related could have as many people as they want. Oxford house opened up a group home for recovering alcoholics and drug users (counted as “disabled under the FHA”) which contained 10-12 unrelated people. City sued declaring that the zoning ordinance was under the FHA exception of reasonable restrictions regarding maximum occupants to a dwelling. Court held that the zoning ordinance was not exempt from the FHA b/c it gave special treatment to family members and limited housing to unrelated and disabled occupants as it restricted these groups
Inquiry Notice: 
Harper v. Paradise:
H conveyed a deed ti M's children for her land. Deed was never recorded till H died. P, M's child, found deed and recorded it. But M thought the deed was lost and lost the land in a loan to D. P says D does not have valid title b/c P has full title. Court ruled that OG deed mentioned the deed P recorded way later, so when D traced back D he should have had inquiry not ice.
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
