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Property Final Outline
1) Fundamental Concepts

a) First in Time: Property Acquisition by Discovery/Conquest, Capture, Creation

i) Discovery/Conquest

(1) Johnson v. M’Intosh Plaintiff claimed he purchased land from Native Americans. Defendant was later granted the land by the United States. Court says the US government was the discoverer, because the Native Americans did not use the land, and therefore the owner of the land. The Native Americans had no right to grant land which they did not own.
(a) Rule: first in time
(2) Black Hills Institute v. United States Plaintiff discovers fossil on a Native American’s land which was held in trust by the United States for the benefit and use of the Native American. Native American sells plaintiff the fossil who excavates and removes it. Federal officials seize the fossil claiming Native American had no right to sell it. Court determines that the title was not transferred to plaintiff following the transaction between plaintiff and Native American because the US held the land in trust and any sale of land (which the Court decides the fossil is land) must be approved by the Secretary of the Interior. 
ii) Rule of Capture

(1) Pierson v. Post Plaintiff was pursuing a fox with his hunting dogs and defendant, seeing this, killed the fox and took it for himself. The land they were on was unoccupied. Court determines defendant had claim because “mere pursuit is not enough to gain ownership.” The wild animal needs to be “deprived of its natural liberty” by a pursuer.
(2) Ghen v. Rich Plaintiff kills a whale, and per practice, leaves it until it floats to the shore so that he may butcher it. The whale floats to the shore and usually a finder will report to the whaler that it has been recovered and will be paid a finder’s fee. However, this time, the finder took the whale for himself and sold it to defendant, ignoring custom. Court determines, as custom established, that the plaintiff had right of ownership of the whale after killing it and when he has done all that is possible to make ownership known.
(3) Keeble v. Hickeringill Plaintiff kept a pond on his property with duck decoys for the purpose of attracting fowl. Defendant went to the pond on two occasion and discharged a firearm repeatedly near the pond to frighten the fowl away. Court says defendant liable stating; when an individual acts maliciously to harm another’s livelihood or profession, he may be held liable.
(4) Popov v. Hayashi During baseball game, a homerun was hit. The ball landed in plaintiff’s glove, but it was unclear whether he had gained complete control of the ball. Defendant somehow, in the scuffle which ensued, recovered the ball from the crowd. Plaintiff sued claiming conversion and trespass to chattel. Court ruled the ball needed to be sold and proceeds split 50-50.
(a) Gray’s Rule of possession: control of the ball after incidental contact with people and things. Control after all momentum ceased and after any incidental contact with people or objects

(b) Possession= intent + control

(c) Conversion is the wrongful exercise of dominion over the personal property of another.
(d) Trespass to chattel: personal property has been damaged or the defendant has interfered with the plaintiff’s use of the property.

iii) Acquisition by Creation: Intellectual Property

(1) International News Service v. Associated Press Plaintiff accuses INS, a competing wire service, of taking the news collected by AP and selling it as its own. Court rules that INS engaged in unfair competition by taking the news from AP. The news itself, as far as the current events, is not subject to property rights. News articles often possess a literary quality and this is the subject of literary property at common law and is the subject of copyright by the term of the act.
(2) Cheney Bros v. Doris Silk Defendant imitated the designs printed on plaintiff’s silks. Court says no violation. 

(a) Rule: In the absence of some recognized right at common law or under the statutes, a man’s property is limited to chattels which embody his invention. Others may imitate these at their pleasure.
(3) Copyright

(a) Copyright requires

(i) Originality; the work must be an independent creation of the author and must demonstrate at least some minimal degree of creativity

(ii) Work of authorship; e.g., literary works; musical works; dramatic works, etc.

(iii) Fixation; the work must be fixed in some kind of tangible medium

(b) Feist Publications v. Rural Telephone Service Plaintiff has monopoly over phone service for its area and publishes a telephone directory to be distributed in the area which it serves. Defendant compiles directories for a wider area. Plaintiff denies defendant customer information so that they may maintain a monopoly over the yellow pages (advertisements) in their directory. Defendant copies the information, including some fictitious listings meant to catch copying, and publishes it in their directory. Plaintiff sued for copyright infringement. Court rules against plaintiff stating facts are not copyrightable. Compilations of facts generally are copyrightable. Court requires a minimal degree of creativity/originality to claim copyright. The work done to compile the directory alone does not qualify for protection.
(i) To demonstrate infringement, must show;

1. Ownership of a valid copyright; and

2. Copying of constituent elements of the work that are original

(c) Harper and Row Publishers v. Nation Enterprise Plaintiff publisher had contracted with President Ford to publish his memoir. When the memoirs were near completion, defendant published an article on the memoir with direct quotes and without permission. Court says the use of the direct quotes was unacceptable because it did not comply with “fair use.”

(i) Fair use is “a privilege in others other than the owner of the copyright to use the copyrighted material in a reasonable manner without his consent”

(ii) Four factors in determining fair use

1. The purpose and character of the use

2. The nature of the copyrighted work

3. The substantiality of the portion used in relation to the copyrighted work as a whole (how to analyze unclear- portion of the book used or how much of the work taken makes up the work in question)
4. The effect on the potential market for the value of the copyrighted work

iv) Property in One’s Person and Persona

(1) Patent

(a) Processes or products that are “novel, useful, and nonobvious”

(b) Grants monopoly for 20 years

(c) Cannot patent laws of nature, things that exist in nature

(d) A patent is a limited duration property right relating to an invention, granted by the United States Patent and Trademark Office in exchange for public disclosure of the invention

(2) Right of Publicity

(a) The right of publicity forbids unauthorized commercial use of one’s name, likeness, and other aspects of one’s identity

(b) Alienable and inheritable

(c) Generally, forbids unauthorized commercial use of one’s name or likeness

(d) Grounded in privacy

(e) White v. Samsung Electronics Plaintiff was the hostess of “Wheel of Fortune.” Defendant aired an advertisement which depicted a robot displaying similar features to plaintiff in the same role as plaintiff. Court states the advertisement violated plaintiff’s right of publicity under the common law right of publicity. But not under the California statute. 
(i) California statute stated “any person who knowingly uses another’s name, voice, signature, photograph, or likeness, in any manner, for purposes of advertising or selling, without such person’s prior consent shall be liable for any damages.”
(ii) Common Law Elements of Right of Publicity; Right of publicity cause of action may be pleaded by alleging;

1. The defendant’s use of the plaintiff’s identity

2. The appropriation of plaintiff’s name or likeness to defendant’s advantage, commercially or otherwise

3. Lack of consent and;

4. Resulting injury

(f) Moore v. Regents of UC Plaintiff sought treatment for a rare form of leukemia. Defendants removed spleen and found plaintiff’s cells to be unique and of great scientific and commercial value. Plaintiff consented to years of follow up tests and procedures which he believed to be important to his treatment. During this time, plaintiff was unaware of the value of his cells. Plaintiff became aware that his cells were being used and had great scientific and commercial value. Plaintiff sued for a variety of causes of action. Court says that plaintiff had no right to the cells. Court does not want to put a value on human organs.
v) Property Theories: Rights to Exclude, Abandon

(1) Tragedy of the Commons

(a) Harms to the common shared among the community

(b) No individual experiences the benefits of restraint because others will continue to overuse/harm commons

(i) The benefits of overuse are conferred to the individual while the harm is split among the community
(c) Externality: the harm caused and experienced by others than the person causing the harm. The externalized costs. 

(d) Transaction costs: the cost of coming to an agreement and enforcing it

(e) Holdouts: an individual who does not become part of an agreement

(f) Free Riders: benefits from resources while not working for it

(g) Private property aids in preventing these problems

(2) Demsetz

(a) Utilitarian approach to property

(i) Doing something with the least cost and the best result (e.g., redistributing wealth, benefits many but harms the few who had more to begin with)

(3) Exclusion

(a) Jacque v. Steenberg Homes Defendant was delivering a mobile home to a property near the plaintiff’s property. Plaintiffs refused allowing defendant to cross their property for delivery, but defendants crossed regardless. Court allowed plaintiffs to recover despite no actual harm because the right to exclude others from land is a core right in property.
(i) The individual has a strong interest in excluding trespassers from his or her land and the government must provide sufficient means for individuals to protect their property.
(b) State v. Shack Defendants entered private land to aid migrant farmworkers employed and housed there. Land owner demanded they leave and after refusing, they were convicted of criminal trespass. Court ruled that under state law, ownership of real property does not include the right to bar access to governmental services available to migrant workers. Title to real property cannot include dominion over the destiny of persons the owner permits to come upon the premises.
(c) Right to exclude is central to property rights, but not unlimited. Owner will not be allowed to exclude people from property if it will interfere with the rights of others invited onto the land.

(4) Abandonment

(a) Pocono Springs Civic Association v. MacKenzie Plaintiff’s took many steps in attempt to sell, gift or abandon their property. Court determines that, despite all the steps, they had not abandoned their property. The owners owned the land in fee simple with a perfect title. The state provided no grounds for abandonment of property held in fee simple with perfect title.
(i) Abandoned property is that which an owner has voluntarily relinquished all right, title, claim and possession with the intent of terminating his ownership, but without vesting it in any other person and with the intention of not reclaiming further possession or resuming ownership, possession or enjoyment.

(5) Restatement on Trespass

(a) One is subject to liability to another for trespass, irrespective of whether he thereby causes harm to any legally protected interest of the other, if he intentionally

(i) Enters land in the possession of the other, or causes a thing or a third person to do so, or

(ii) Fails to remove from the land a thing which he is under a duty to remove

b) Subsequent in Time: Acquisition by Find, Adverse Possession, and Gift

i) Find

(1) Armory v. Delamire Plaintiff finds a jewel and took it into defendant’s shop. Defendant examined the jewel and offered the plaintiff money. When plaintiff insisted he did not want the money and that the item be returned, the defendant gave back the socket without the jewel. Plaintiff sued defendant in trover (common law action for money damages resulting from the defendant’s conversion to his own use of a chattel owned or possessed by the plaintiff— in contrast with in replevin which is a suit for the return of the goods) Court ruled the plaintiff did have possession of the jewel.
(a) Rule: finder has a superior right over anyone but the true owner.
(b) Finder is protected even if they are a thief. Anderson v. Gouldberg—lumber case
(2) Hannah v. Peel Plaintiff found a brooch hidden in a crack in a window in a home requisitioned by the military. Plaintiff turned the brooch over to the police and when the owner was not found, it was returned to the plaintiff who sold it. Defendant homeowner sues for return of the brooch, but there was no evidence he knew of its existence. Court assumes because of the location of the brooch that the property was lost. Court determines that plaintiff had the superior claim as finder because the true owner was not found.
(3) Bridges v. Hawkesworth Individual dropped bank notes on a shop floor. Finder picks up the notes and turns them over to the shop keep to return to the true owner. The bills were lost and were not in the possession of the shopkeeper. Where they were found makes no difference. The finder has possession. 

(4) McAvoy v. Medina Plaintiff went into a barbershop where he found a pocketbook left on the table. Plaintiff gave it to defendant with his promise that he would attempt to find the owner. Plaintiff called upon the defendant to take the money once the true owner had not been found and the defendant on three occasions refused to release it to the plaintiff. Court says the pocketbook was not lost because it was placed on a table apparently intentionally. There is a difference between lost property and property “placed by the owner and neglected to be removed.” Finder does not gain a superior title when an item is misplaced instead of lost, so he does not have a right to it.
(5) Rule: Finder’s title is good as against the while world but the true owner or prior possessor

(a) Why?

(i) Prevent “endless series of unlawful seizures and reprisals”

(ii) We do not want unnecessary litigation

(iii) Encourages bailments if possessor does not have to defend possession

(6) Factors in decision
(a) Inferences about how item got there:

(i) Lost (or abandoned) to finder

(ii) Mislaid to premises owner

(iii) Treasure trove to finder in states that still recognize

(iv) NOTE: Based on assumptions about a person who is absent

(7) Where item found: embedded in soil or attached to land usually goes to premises owner (unless treasure trove). But lying on top of land may be different

(8) Nature of place: place or private home (possible exception for owner not in possession

(9) Purpose of finder’s presence (employee?)
ii) Adverse Possession

(1) Elements:

(a) An actual entry giving exclusive possession

(b) Open and notorious

(c) Continuous for the statutory period

(d) Adverse and under the claim of right (a.k.a. claim of title or hostile)

(i) States of mind for acting like the true owner (claim of right)

1. Objective: state of mind is irrelevant

2. Subjective/Good Faith standard: “I thought I owned it”

3. Aggressive Trespasser: “I thought I did not own it, but I intended to make it mine”

(2) Blaszkowski v. Schmitt Plaintiff purchased property which he was told that a wire fence marked the southern border. Defendants purchased the property to the south and took a survey which revealed the border of the property was north of plaintiff’s fence. Plaintiff commenced action to acquire title to the parcel between the deeded property line and the fence. Both previous owners respected the fence line (tacking—what the prior owners did mattered). Court concluded that plaintiff had adversely possessed the contested parcel by fulfilling the requirements for adverse possession for the statutory period (statutory period fulfilled because the court allowed tacking).
(3) Van Valkenburgh v. Lutz Plaintiffs purchased a lot from the city in 1947 and filed suit to remove defendants who had been occupying the land since 1912. Defendants assert defense of adverse possession which the court rejects. Court, through strange and seemingly arbitrary reasoning, determines the defendants had not improved the premises and had conceded to the plaintiffs that plaintiffs owned the land.
(4) Color of Title

(a) Possession of Part= constructive possession of the whole

(b) Easier to adversely possess under color of title than claim of title

(c) Once the statutory requirement has been met, adverse possessor gets the whole property even if they have only occupied a small portion

(d) Claim rests on an invalid grant of title or judgment
(e) Exceptions:

(i) Cannot constructively possess property of which another is in actual possession

(ii) Two contiguous lots cannot be claimed under color of title; only the lot constructively occupied can be claimed. The other owner would also need notice which non-occupation would not provide even if an invalid title deeded to both lots

(5) Mannilo v. Gorski Defendant made additions to their property which included a 15-inch incursion onto their neighbor’s land. Defendant contends adverse possession of the 15 inches. Court says no.
(a) Rule: A minor encroachment on a common boundary would require actual notice to adversely possess.

(6) Howard v. Kunto Three neighbors had titles for the neighboring property but were living on another parcel. Each was living on land one lot over from the land they were deeded. Two of the neighbors decided to convey property and title to each other and attempted to quiet title as to the third neighbor and defendant. Defendant asserted defense of adverse possession. Court allowed tacking reasoning that the defendant and the individual he purchased land from were in privity to allow for tacking. Court also says that the land was a vacation home so summer occupancy was sufficiently uninterrupted to sustain an adverse possession claim.
(a) Rule: Tacking allowed when buyer and seller in privity

(b) Rule: Uninterrupted possession based on normal usage of the property in question

(7) Tacking, Disabilities, Government

(a) Tacking allows individuals in privity to attach the first individual’s time of occupancy to the second person’s so that the statutory requirement for adverse possession may be met.

(b) Disability is an exception to the adverse possession statute of limitations

(i) If a person at the time the statute begins is not disabled, the statute begins to run from that point. If a disability arises at some point during the statute, no effect.

(ii) If a person is disabled at the time the statute begins, the statute runs and then at a specified period (e.g., 5 years) after the disability is removed, a claim can be made.

(iii) Disabilities cannot be tacked. If A is of unsound mind and C begins adversely possessing the land, A dies conveying the land to B while B is of minority age, the statute runs from the end of A’s life, not when B becomes majority age.

(c) Government cannot be adversely possessed against; the statute of adverse possession does not run against local, state, or federal governments
iii) Gift

(1) Acquisition by Gift

(a) Three requirements to make a gift of property:

(i) Intent to irrevocably transfer a present interest

(ii) Delivery; actual or constructive or symbolic. If the item can be handed over, constructive or symbolic delivery is insufficient

(iii) Acceptance

(b) Types of Gift

(i) Intervivos
1. During life

2. Irrevocable

(ii) Causa Mortis
1. In contemplation of impending death

2. Revocable (because on condition of death, if donor recovers)

(2) Newman v. Bost Plaintiff alleges that the intestate left all that was in his house to her by giving her the keys to his house and bureau, where valuable papers were kept, and by gesturing towards the bureau, a clock, the hallway, etc. Court finds that plaintiff does not get all the contents but rather the bureau (though not its contents) and some other items but not the house.
(a) Constructive delivery of the key was sufficient to claim the bureau. Court clarifies that manual delivery is much more persuasive.

(3) Gruen v. Gruen Plaintiff claims he is the rightful owner of a painting of which he never had possession but he does hold a letter which shows a valid gift of title with a reservation of a life estate for the owner. Court says such a gift is valid. The intent was demonstrated by the letter to transfer ownership (which is different from possession). Court says because ownership was transferred with a reservation of a life estate, manual delivery would be unreasonable because it would require delivery to the plaintiff and then that the painting be immediately taken back. The plaintiff had accepted the gift by making it known it was his and retaining the letter. The son was gifted a remainder interest in the painting.
2) The System of Estates
a) Possessory Estates (Freehold) and Introduction to Future Interests
b) Estate: an interest in land which is or may become possessory and is measured by some period of time (even if indefinitely). There are a limited number of estate types. The estates system concerns how the state regulates landowners’ instruments purporting to divide specific property entitlements in the same parcel among different parties.

i) Basic Terminology:

(1) By will: done by testator or testatrix. These people devise real property or bequeath personal property

(2) No will: someone dies intestate.

(3) Heirs determined by state intestacy law; without heirs, property will escheat to the state.

(a) Note; there are no heirs to the living as these are determined at the time of death. Although used colloquially to include devisees who receive by will, in legal terms heirs refers to those who take under the state’s intestacy statute.

(4) Possessory interests: any entitlement that gives one the right to the land at a given moment. The holder has the right to possess the land now

(5) Future interests: will or might give you the right to land at some future date

(6) Concurrent interests: multiple parties have simultaneous rights to possession
ii) Fee Simple, Life Estate, Waste

(1) Fee Simple
(a) Fee= interest in land

(b) Simple= unlimited duration

(c) Fee Simple Absolute
(i) Absolute= no future interests

1. Strong bias in the law toward conveying the maximum amount

2. Terminology used= “to X and her heirs,” “to X,” “to X in fee simple”

(2) Life Estate
(a) “To X for life.”
(b) What is left after the life of X is either a reversion or a remainder

(c) Reversion= back to the original grantor

(d) Remainder= to a 3rd person. Future interest created in a grantee (someone other than the original grantor) that is capable of becoming possessory at the natural termination of a prior possessory estate created in the same conveyance.
(i) Two types:

1. Contingent remainder

a. Subject to a condition precedent

i. “To A for life, then to B if B finishes medical school”
OR

b. In an unascertained person

i. “To A for life, then to B’s first born child” (B has no children at the time of the conveyance)

2. Vested Remainder

a. An indefeasibly vested remainder is not subject to change. No question that the person designated to get the remainder will get it (or his heirs)

i. “To A for life, then to B” (even if B dies before A, B’s estate gets

b. Vested Remainder Subject to Open

i. If the remainder may be divided among persons who will be born in the future and there is at least one vested interest at the time of conveyance, it is vested remainder subject to open

ii. “To A for life, then to A’s children (A has one child at time of conveyance, C) (If no children have been born, it is contingent)

c. Vested Remainder Subject to Divestment

i. Subject to the happening of a condition subsequent

ii. “To A for life, then to B, but if B does not reach the age of 21, to C”

iii. If the condition subsequent occurs, the vested remainder could fail; if the vested remainder becomes possessory as a fee simple estate before the condition subsequent occurs, the fee simple will terminate if the condition occurs.

iv. In both cases, a shifting executory interest will either vest in interest or possession

v. Executory Interests
Future interest in transferee that must, in order to become possessory, divest or cut short some other interest in a:
Transferee/ grantee (shifting executory interest)
Transferor/grantor (springing executory interest)
(e) White v. Brown Will stated that White was “to have my home to live in and not to be sold… My house is not to be sold.” Contest as to whether it was a feed simple absolute or a life estate. Court voids the no sale portion and says intent was to convey a fee simple absolute. Court states order of importance:
(i) Intent is the most important in determining what a will says

(ii) If in doubt, construe in favor of largest estate possible (construing this way allows for clear, easy division of land deterring the holding of land by the wealthy and powerful)

(iii) No partial intestacy (if the will describes what the estate is, but the rest has to be filled in by the intestacy laws, construe as fee simple absolute).
(3) Waste
(a) Whenever there is a future interest, remainder or reversion, there comes the problem of waste which may be considered a change in property.
(b) Wood v. Woodrick Through inheriting the land Wood gained a life estate and 75% remainder interest in a lot and Woodrick gained a 25% remainder interest in the same lot. A barn was situated on the lot. A third party owned the neighboring lot. A barn was built partially on both lots. The third party wanted to remove the barn and Woodrick sought an injunction to stop the removal. Court says an individual who has only a partial remainder interest could not stop the removal because it was not considered waste.
(i) Rule: Waste is an abuse or destructive use of property by one in rightful possession, but alteration to property increasing the value is not waste.
iii) Defeasible Estates, Future Interests

(1) Defeasible Estates
(2) Fee Simple Determinable

(a) Once a specified condition occurs, the fee simple ends automatically; by action of law, the grantor regains the fee as soon as the condition occurs

(b) Can be used to control future land usage. It is a blunt instrument because the possessor loses rights if the condition is violated.

(3) Fee Simple Subject to Condition Subsequent

(a) Reentry must occur by the grantor once the condition occurs to retake the land. Fee may continue after a condition is met if grantor does not reenter.

(4) Fee Simple Subject to Executory Limitation

(a) Same as condition subsequent except when the condition occurs, a third person gains the interest. Unlike the condition subsequent, if the condition is breached, it automatically reverts to the person with the executory interest.
(5) Mahrenholz v. County Board of School Trustees Hutton’s conveyed land for the Hutton School grounds with a deed that provided “this land to be used for school purpose only; otherwise to revert to the Grantors herein.” Huttons died intestate and left their son as only legal heir. Before their deaths, Huttons conveyed the remaining portion of the land on which the school was situated to the Jacqmains which purported to convey the reversionary interest the Huttons held in the school land. Jacqmains conveyed the land to the plaintiffs also purporting to convey the reversionary interest in the school land. Hutton’s son quitclaimed any interest. Court says a fee simple determinable was created by the Huttons’ conveyance. Plaintiffs have no claim to the land.
(a) Rule: Reversionary interests cannot be conveyed; they are only inheritable.
c) Possessory Estates: Co-Ownership
i) Common Law Concurrent Interests
(1) Tenants in Common

(a) Separate but undivided interests in property

(b) Each interest is descendible and may be conveyed by deed or will

(c) No survivorship rights (e.g., the share does not go to the surviving party)

(2) Joint Tenants

(a) Right of survivorship

(b) Joint tenants together are regarded as a single owner; each tenant is seised by the share/moiety and by the whole

(c) In theory, each owns the undivided whole of the property so that when one tenant dies nothing passes to the surviving joint tenant(s)

(d) Four “Unities” are essential to the creation of a joint tenancy

(i) Time: the interest of each joint tenant must be acquired or vested at the same time

(ii) Title: all joint tenants must acquire title by the same instrument or by joint adverse possession. A joint tenancy can never arise by intestate succession or other act of law

(iii) Interest: all must have equal undivided shares and identical interests measured by duration

(iv) Possession: each must have a right to possession of the whole. After a joint tenancy is created, one joint tenant can voluntarily give exclusive possession to the other joint tenant

(e) If one of these four unities does not exists, a tenancy in common is created

(f) If these four unities exist at creation but are severed, the joint tenancy is turned into a tenancy in common in relation to the severing individual

(3) Tenancy by the Entirety

(a) Can be created only in husband and wife

(b) Tenancy by the entirety is like the joint tenancy in that the four unities are required (plus a fifth- the unity of marriage) and the surviving tenant has the right of survivorship.

(c) Husband and wife are considered to hold as one person at common law; both are seised of the entirety.

(4) If there is ambiguity as to the type of tenancy created, a tenancy in common is the default.
(5) Avoiding Probate
(a) Joint tenancy avoids probate because no interest passes on the joint tenant’s death.

(b) The decedent’s interest vanishes at death, and the survivor’s ownership of the whole continues without decedent’s participation.

(c) A joint tenant cannot pass her interest in a joint tenancy by will because at death, there is no interest to be passed

(6) Unequal Shares

(a) One of the four unities of a joint tenancy is equal shares.

(b) If A owned 1/3 share and B owned 2/3 share, they could not hold as joint tenants; they would hold as tenants in common.

(7) Termination/ Severance

(a) Riddle v. Harmon Mr. and Mrs. Riddle purchased a parcel of real estate and took title as joint tenants. Mrs. Riddle, several months before her death, retained an attorney to terminate the joint tenancy so that she could dispose of her interest by will. The attorney prepared a grant deed whereby Mrs. Riddle granted to herself an undivided one-half interest in the property. Court says that there is no longer a need for a strawman to sever a joint tenancy. A universal right of each joint tenant is the power to effect a severance and destroy the right of survivorship by conveyance of his/her joint tenancy interest to another “person”
(i) Rule: One joint tenant may unilaterally sever the joint tenancy without the use of an intermediary device.
(b) Harms v. Sprague Plaintiff William and his brother John took title to real estate as joint tenants. John took out a mortgage on his undivided one-half interest in the joint tenancy. The question arose whether the mortgage severed the joint tenancy. Court says it does not.
(i) Rule: A joint tenancy is not severed when one joint tenant executes a mortgage on his interest in the property since the unity of title is still persevered. The right of survivorship prevails. A joint tenancy can be severed by conveyance to oneself.

(ii) Two different theories of mortgages

1. Lien Theory: the mortgage is simply a lien and does not sever a joint tenancy.
2. Title Theory: a mortgage severs the unity of title because it gives title to the mortgager.
(8) Accounting for Benefits, Recovering Costs
(a) Concurrently owned property can yield a variety of benefits to the cotenants:

(i) Rents and Profits

1. A cotenant who collects from third parties rents and other payments arising from the co-owned land must account to cotenants for the amounts received, net expenses.
(ii) Taxes, Mortgage Payments, and Other Carrying Charges (payments which are required or the property will be lost)
1. A cotenant paying more than his share of taxes, mortgage payments, and other necessary carrying charges generally has a right to contribution from the other cotenants, at least up to the amount of the value of their share in the property.
2. A right to contribution/credit in accounting or partition action

a. Credit in accounting: legal method of recovering for costs

3. But, if sole possessor paid carrying costs, no contribution if value of use and enjoyment exceeds costs

(iii) Repairs
1. As to necessary repairs, some jurisdictions provide for contribution if the repairing cotenant gives notice to the other cotenants; most, however, recognize no affirmative right to contribution from the other cotenants in the absence of an agreement.

(iv) Improvements

1. As with repairs, a cotenant has no right to contribution from other cotenants for expenditures for improvements.

2. However, if a partition action is brought later, the improver has a right to the improved section.
ii) Relations among Concurrent Owners

(1) Delfino v. Vealencis Plaintiffs and defendants held property as tenants in common. Plaintiffs owned an undivided 99/144 interest and defendant owned 45/144 interest. Plaintiff wanted partition by sale while defendant wanted in-kind partition. Court says no to partition by sale.
(a) Rule: Presumption in favor of in-kind, but can partition by sale when:

(i) The physical attributes of the land are such that a partition in kind is impracticable or inequitable, and

(ii) The interests of the owners would better be promoted by a partition by sale.
(2) Benefits and Burdens

(a) Spiller v. Mackereth Plaintiff and defendant owned a building as tenants in common. Defendant entered and began using the structure. Plaintiff demanded defendant vacate half of the building or pay half of the rental value. Defendant did neither and plaintiff brought suit. Court says agreement to pay rent or ouster must occur. 
(i) Rule: in the absence of an agreement to pay rent or an ouster of a cotenant, a cotenant in possession is not liable to his cotenants for the value of his use and occupation of the property.

(ii) Rule: if ouster, cotenant is allowed half of fair market value.
(3) Swartzbaugh v. Sampson Plaintiff wife and defendants husband and third party. Defendant husband and plaintiff wife own land as joint tenants. Defendants negotiate for lease of land for a boxing pavilion. Plaintiff objects to lease, but defendants execute a lease anyways. Plaintiff brings action to cancel the lease. Court says the lease cannot be cancelled since defendant husband has the right to convey, mortgage, or subject to a lien an equal share of the joint property. Defendant entitled to lease out his share because plaintiff also had that right too. But, plaintiff also possesses the boxing ring so that she cannot be denied entry into the property.
(a) Notes: if the defendants denied her entry into the property, she would be ousted and allowed 50% of fair market value of the property
iii) Marital Interests, Tenancy by the Entirety, Divorce
(1) Two Systems of Marital Property

(a) English; separate property owned by husband and wife; ownership given to the spouse who acquires the property

(b) Continental; community property; husband and wife are a marital partnership (a “community”) and should share their acquisitions equally
(2) Common Law Marital Property

(a) Sawada v. Endo Court determines that a tenancy by the entirety cannot be reached for judgment against one of the tenants just like a creditor would not be able to reach the property if the property were mortgaged, had a lien on it, etc.
(3) Divorce
(a) Common Law

(i) Since earnings are characterized as separate (by name), property is divided equitably; split fairly by a judge

(b) Community Property

(i) Marriage as a partnership
1. Earnings of spouses owned equally as undivided shares during marriage

2. Earnings include rents, profits, fruits of earnings

3. Separate property— acquired before marriage or during marriage by gift, devise or descent
(ii) How to determine community or separate property?

1. If acquired before marriage or after divorce/separation, it is separate

2. If it was acquired through gift, inheritance, or devise it is separate property even if acquired during marriage

3. Earnings during marriage are community property

4. Couples, together, may TRANSMUTE community into separate property or separate into community.

a. Takes both spouses to take something out of community property

b. Requires only one spouse to make separate property community property by making a gift to the community

(iii) Upon death, property which is considered community property is split between the spouses
(c) In re Marriage of Graham Two parties to this action married. Wife was employed full-time. Husband worked part-time but mainly pursued education. Trial court determined that wife had contributed 70% financial support for her husband’s education. Parties filed for divorce. Court decides that a degree is not marital property which is subject to division by the court upon divorce.
(i) Rule: degrees are not marital property.
(d) Mahoney Similar situation as above. Court declined to recognize a professional degree as marital property but ordered “reimbursement alimony” for the cost of obtaining the degree.
(i) Rule: degrees are not marital property, but a spouse may be reimbursed for their contribution.
(e) Elkus v. Elkus Plaintiff wife was an opera singer. Defendant husband was her vocal coach. At the beginning of the marriage, plaintiff earned very little, but by the end she earned a significant amount more. Defendant claims that the plaintiff’s career and celebrity status was due in part to his contributions and that he was entitled to equitable distribution of the marital property. Court says that a career or celebrity status constitutes marital property and is therefore subject to equitable distribution. 
(i) Rule: careers and celebrity status are marital property.
iv) Scope of Marital Rights; Property Division upon Death

(1) Common Law
(a) Dower (still survives in a few states)

(i) Spouse gain a life estate in 1/3 of real property held during marriage (moment of marriage until the end). Wife has life estate in all property even if that land is sold.

(ii) Dower attaches at marriage and is inchoate when husband is alive

(iii) Any land transferred without the wife releasing dower is subject to the life estate and still belongs to wife for her life

(iv) Attached to all freehold land

(b) Curtesy

(i) At his wife’s prior death, a widower was, at common law, entitled to a life estate in each piece of the wife’s real property if certain conditions were fulfilled

1. Like dower, attached to all freehold land of which the wife was seised during marriage and that was inheritable by the issue of husband and wife

2. Unlike dower, curtesy did not attach to land unless issue of the marriage capable of inheriting the estate were born alive

(c) Elective Share

(i) A fractional share statutorily divided if the spouse renounces the will

(ii) To take elective share, must turn down the will and the surviving spouse can take a portion (as determined by statute) of all property

1. Surviving spouse may take what is specified in the will or the elective share

(iii) Modern Elective Share

1. Ownership (rather than support—i.e., life estate of dower)

2. All common law jurisdictions except Georgia use this method

3. Attaches at moment of marriage

4. Surviving spouse can renounce will and choose statutory share (usually 1/3-1/2)

5. Applies to all decedent’s property at death and does not include life insurance or joint tenancies
(2) Community Property
(a) The decedent can dispose of half of what they own (and all that they hold as separate property) by will.

(b) If no will, spouse usually takes decedent’s share of community property
(3) Rights of Domestic Partners

(a) Obergefell v. Hodges
	
	Common Law
	Community Property

	Characterization of Earnings During Marriage
	Separate- earnings separated by name
	Anything earned in marriage is earned for the community

	Distribution Method-- Divorce
	Equitable Division/Distribution; split “fairly” by a judge

Great variation:

-Fault: expressly included, excluded or ignored

Some divide all property regardless of time and manner of acquisition
	All community property split between the spouses (50-50)

	Distribution of what upon divorce?
	Variations on what is considered marital property
	Distribute what is considered community property

	Degree/Celebrity as Property?
	Approaches:

1) Elkus (NY);
Celebrity status and degrees are divisible and has value.

2) Graham
Degrees are not property and are not split

3) Mahoney
Degrees are not property but a spouse may receive reimbursement alimony for contribution to degree
	Varies (California, a community property state, takes the Mahoney approach)

	Distribution Method on Death
	1. Dower (historical, a few states retain)
Includes 1/3 life estate in deceased spouse’s real property which is heritable (not held in joint tenancy) and held during the marriage (a transfer during marriage cannot defeat unless wife releases dower)

2. Curtesy (now abolished)

3. Elective Share (modern, all common law states except Georgia)
Includes a portion of property held at death determined by statute (usually 1/3-1/2) and subject to elective share (does not include life insurance and joint tenancy). A spouse may renounce a will and take a statutorily determined elective share instead (includes both real and personal property)

a. Serves to protect the spouse

Includes freehold land:

-owned during marriage and
-inheritable by issue (fee simple or tenancy in common, not joint tenancy)
	Community property states allow a spouse to devise by will 50% of community property. 
If no will, surviving usually spouse gets it depending on state’s intestacy statute.

	Special Problem: Migrating Couple
	Division by domicile; characterization by acquisition.

Whether property is characterized in accord with community property system or in accord with the common law property system depends upon the domicile of the spouse when the property is acquired.

Once the property has been initially characterized, the ownership does not change when the parties change their domicile unless both parties consent to the change in ownership.

Migrating couples-domicile at time of acquisition determines character (absent agreement) BUT residence at death determines distribution rules

Move from common law where one spouse is the earner (so that income is separate property) and move to community property state without elective share, the non-earning spouse cannot take a share.

	Unique Issues
	
	Manager acts as fiduciary; cannot spend/sell jointly held property without the interest of the community in mind

	Unique Issues
	Tenancy by the Entirety, Creditors of One Spouse

-Creditors cannot reach property held as tenancy by the entirety (Sawada)
	Co-Mingled Property General Approaches:

1. Inception of Right
If one spouse puts a down payment on a property prior to marriage, gets married, gets divorced, the community property is the amount paid on the house plus interest (the value of the house upon divorce)
The spouse who put the down payment owns the house but must pay the other spouse for half the community’s payment and interest
2. Time of Vesting
Ownership is determined by when the house was paid off. If house paid off during marriage, community owns the property. The spouse who made the initial payment gets paid back their payment and interest.
3. Pro Rata Share (California)
Property value, upon divorce, is divided by what portion was invested by each party


d) Leaseholds: The Law of Landlord Tenant (Non-Freehold Estates)
i) Delivery, Sublease/Assignment

(1) Leasehold Estates
(a) Non-freehold Estates

(b) When any leasehold estate is created, a future interest—in the landlord or in a third party—necessarily arises

(i) If the landlord has retained the right to possession at the end of the leasehold, the future interest is a reversion

(ii) If the provision is made for some third party to take possession, ordinarily the future interest will be a remainder
(2) Lease Types
(a) Term of Years

(i) An estate that lasts for some fixed period of time or for a period computable by a formula that results in fixing calendar dates for beginning and ending, once the term is created or becomes possessory

(ii) The period can be for any amount of time

(iii) A term must be for a fixed period, but it can be terminable earlier upon the happening of some event or condition

(iv) Because the term is set at the outset, no notice of termination is necessary to bring the estate to an end

(v) Renewal requires a new lease

(b) Periodic Tenancy

(i) A lease for a period of some fixed duration that continues for succeeding periods until either the landlord or tenant gives notice of termination
(ii) If notice of termination is not given, the lease is automatically extended for another period

(c) Tenancy at Will

(i) A tenancy of no fixed period that endures so long as both landlord and tenant agree

(ii) If the lease provides that it can be terminated by one party, it is necessarily at the will of the other as well if a tenancy at will has been created

(iii) This type is disfavored by the courts

(d) Tenancy at Sufferance

(i) Holdovers; those who do not leave at the end of a lease

(ii) Landlord has two options

1. Eviction

2. Creation of new tenancy

a. The new tenancy is subject to the same conditions as the previous one

(iii) By operation of law, if landlord does not evict, tenancy-at-sufferance created

(e) Landlord almost always an owner in fee simple absolute

(f) Landlord then grants tenant a present right of exclusive possession
(g) If a period of more than 1 year, Statute of Frauds applies (the lease must be in writing)
(3) Delivery

(a) Hannan v. Dusch Defendant had leased land to plaintiff and when plaintiff arrived to take possession of the land found it occupied by tenants who the defendant had failed to take legal action against to oust.
(i) Rule: Two approaches to this problem:

1. English Rule: a lease contains an implied covenant requiring the lessor to put the lessee in possession. Landlord required to put tenant in legal and actual possession.

2. American Rule: recognizes the lessee’s legal right to possession, but implied no such duty to protect the lessor as against wrongdoers. Landlord required only to put tenant in legal possession.
(4) Sublease/Assignment

(a) Ernst v. Conditt Plaintiffs leased land to a third party. Third party improved the land and then sublet, with the plaintiffs’ approval, the land to the defendant. The sublease gave more than the third party possessed so he retained no reversion. The sublease also had a provision allowing for recovery from the third party if defendant defaulted. Defendant stopped paying rent and plaintiffs contacted him and he stated he was not directly liable to them for the rent payment. Defendant argued he was not in privity with plaintiffs and so they could not recover against him. Court determines the sublease was an assignment of the lease (and not actually a sublease) so that plaintiffs were in privity with both third party and defendant.
(i) Assignment: tenant transfers entire interest
(ii) Sublease: tenant transfers anything less than entire interest, and retains a reversion in the event of default.
ii) Landlord’s Rights and Remedies

(1) Default/ Landlord Self-Help

(a) Berg v. Wiley Defendant landlord argued that plaintiff tenant had violated conditions of the lease. Defendant changed the locks of the leased premises and prevented plaintiff from reentry despite the fact that the lease was not expired. Court discards common law self-help in exchange for summary proceedings.

(i) Rule: Common Law Self-Help Eviction: Landlord can use self-help to retake premises from a tenant in possession without liability for wrongful eviction if:

1. Landlord is legally entitled to possession and

2. Landlord’s means of reentry are peaceable

(ii) Rule: Summary Adjudication
(b) Summary Adjudications
(i) Common law self-help discarded

(ii) Summary proceedings help to prevent landlords from abusing eviction powers

(iii) Proceedings provided by legislatures
(2) Abandonment

(a) Sommer v. Kridel Defendant had entered into a lease with plaintiff for an apartment. Defendant ran into difficulty and sent plaintiff a letter prior to taking possession that he would be unable to take possession and that he intended to surrender the lease. Plaintiff did not respond to letter, made no efforts to re-let the apartment, and denied showing the apartment to other prospective tenants. Court says that yes the tenant wrongfully surrendered the lease.
(i) Rule: Landlord must take reasonable effort to mitigate damages.

1. Evidence of good faith efforts:

a. Advertising

b. Accepting reasonable tenants

c. Must show apartment to prospective tenants

d. Must treat the abandoned unit as just as vacant as others

(ii) Types of Abandonment

1. Explicit: Sommers
2. Implicit: tenant never takes possession
iii) Tenant’s Rights and Remedies

(1) Quiet Enjoyment/ Constructive Eviction

(a) Village Commons, LLC v. Marion County Prosecutor Defendant tenant on several occasions notified plaintiff landlord of water leakages and other premises condition issues. Plaintiff landlord failed to repair the leakages and on one occasion told defendants to cease using a room which was part of the leased premises. Court says defendant had been actually and constructively evicted.
(i) Quiet Enjoyment and Constructive Eviction

1. Rule: Constructive Eviction: The tenant was deprived of the use of the property by acts or omissions by the landlord. Tenant must then leave the property at a reasonable time after the event to make this argument.
(2) Illegal Lease
(a) Brown v. Southhall Realty Landlord sued to evict tenant for nonpayment of rent. Tenant argued that no rent was due under the lease because the unsafe and unsanitary conditions of the leased premises violated the housing code. The court agreed.

(i) Rule: Lease is an illegal contract if it is made in violation of statutory prohibitions

(3) Implied Warranty of Habitability
(a) Hilder v. St. Peter Plaintiff moved into apartment owned by defendant landlord. Plaintiff was not given keys to the front door, a window was broken, the toilet would not flush, the smell of sewage permeated from a broken line in the basement, her heat was improperly connected to her breaker, and other problems. Defendant failed to fix any of these problems but plaintiff continued to live in the apartment. Court states that the conditions violated the implied warranty of habitability.
(i) Rule: Implied Warranty of Habitability: A condition which is implied and cannot be waived and requires that the property be habitable and that a tenant give notice to the landlord and reasonable time to correct problems.

1. How to determine whether the warranty is breached?

a. Look to see if there are substantial housing code violations.

2. Remedies include:

a. Tenant may repair damages and deduct costs from the rent.

b. Move out and terminate lease

c. Stay and abate rent

d. Withhold rent until the repairs are made

e. Punitive Damages
(4) Retaliatory Eviction
(a) A fairly common approach to prevent retaliatory evictions is to create a rebuttable presumption of a retaliatory purpose if the landlord seeks to terminate a tenancy, increase rent, or decrease services within some given period (commonly between 90-180 days) after a good-faith complaint or other action by a tenant based on the condition of the premises.
iv) Selection of Tenants- Unlawful Discrimination

(1) Fair Housing Act
(a) Statute which applies to rentals and sales of housing
(2) 1866 Civil Rights Act
(a) All citizens of the United States shall have the same right, in every State and Territory, as is enjoyed by white citizens thereof to inherit, purchase, lease, sell, hold, and convey real and personal property.
(3) Fair Housing Council v. Roommate.com Website created to match roommates. Included a questionnaire which asked sex preferences among other things. The issue was raised whether the FHA prohibits such questionnaires in the sharing of living quarters. Kozinski determined that the term “dwelling” used in the Act could not have applied to shared living quarters. Points to the fact that the act was passed in the 1960s and asks whether Congress would have forced women to live with men as roommates. Concludes FHA does not apply to shared living and the FHA should stop at the front door.
(4) Texas Department of Housing v. Inclusive Communities Federal government provided low-income housing credits to be distributed by designated state agencies to developers. A Texas agency tasked with distributing the credits used a formula to determine how to distribute the credits. A group came back and discovered that most of the housing developments the credits were given to where in predominantly minority communities. The issue was whether the FHA allowed claims of disparate impact and disparate treatment claims. Court says yes based on phrasing of the statute such as the “make unavailable phrase.” Court says it does not matter whether the distribution of credits meant to impact minorities, but rather whether it did impact minorities. Plaintiff must prove the impact and defendant must show a reason why the policy could only be advanced in that way.
Post-Midterm Material

1) Scope of Real Property Rights
a. Common Law: Judicial Land Use Control Through Nuisance Doctrine

i. Nuisance
A substantial and unreasonable invasion of another’s interest in the private use and enjoyment of land
Intentional Private Nuisance; Reasonableness- Two Tests
Threshold Test: focuses on gravity of harm to plaintiff (Jost)
Restatement Test: balances harm to plaintiff with utility of defendant’s action.
§827 Gravity of Harm- Factors:
In determining the gravity of the harm from an intentional invasion of another’s interest in the use and enjoyment of land, the following factors are important:
(a) The extent of the harm
(b) The character of the harm
(c) The social value that the law attaches to the type of use or enjoyment invaded
(d) The suitability of the particular use or enjoyment invaded to the character of the locality, and
(e) The burden on the plaintiff to avoid the harm
§828 Utility of the Conduct- Factors:
(a) Social value
(b) Suitability of the locality in question
(c) Impracticability of the defendant preventing the harm

1. Morgan v. High Penn Oil Defendant oil company opened a refinery years after plaintiffs purchased their land and began operating a business. Emissions from the refinery substantially impaired the used and enjoyment of the plaintiffs’ land. The refinery was deemed a nuisance
2. Estancias v. Shultz Neighboring apartment complex installed air conditioning units on building which were so loud that neighboring homeowner could not speak with others in home without all doors and windows closed. Balancing of equities needs to be done in order to grant an injunction. The injury to the defendant by granting the injunction and the injury to plaintiff by not granting the injunction must be considered. Court granted an injunction but no damages.
Two Stages:
        Liability
              Reasonableness (threshold or balancing test)
              Utilitarian influences
        Remedies
              Nothing
              Injunction
              Damages
              Other
ii. Nuisance; Remedies

1. Boomer v. Atlantic Cement Co. Defendant operates a large cement plant. Plaintiff neighbors allege injury to their property from dirt, smoke, and vibration emanating from the plant. Court grants an injunction conditioned on the payment of permanent damages to the plaintiffs which would compensate them for the total economic loss to their present and future caused by defendant’s operation. Court looks to public policy, prevents future owners of the same property from suing again and calls for legislative fixes through zoning.
2. Spur Industries v. Dell E. Webb Housing developer sued cattle feed lot for nuisance. Developer built homes in a farming area, but the feedlot operator expanded closer to the housing developer. Plaintiff sued for public nuisance (an unreasonable interference with a right common to the general public). Court grants an interesting remedy because the feedlot is a nuisance, but the developer “came to it.” Plaintiff must damage damages but earns the injunction against the defendant. 

3. Test for Unreasonable for Public Nuisance

a. Whether the conduct involves a significant interference with public health, the public safety, the public peace, or

b. Whether the conduct is proscribed by a statute, ordinance, or regulation, or

c. Whether the conduct is of a continuing nature or has produced a permanent and long lasting effect, and, as the actor knows or has reason to know, has a significant legal effect upon the public right.
(difference between public and private nuisance: harm to a right available to the general public versus to the private use and enjoyment of land)
b. Servitudes: Privately Created Interest and Land Use Controls

i. Easements; Creation
1. Judicially enforced limits on the use of land. Generally irrevocable. It is a property right which sticks to that land unless otherwise provided in another agreement
Easement Appurtenant: an easement on neighboring property. A subservient parcel benefits the dominant parcel.
Easement in Gross: Gives the right to some person without regard of land ownership. Another parcel does not benefit. Benefits the easement owner personally rather than in connection with use of land which that person owns. Could benefit a person or entity and does not attach to land.
2. Creation

a. Easements by Estoppel: need license (a revocable permission to do something that would otherwise be a trespass) and reliance (on the easement such as improvements or significant money expended). 

b. Holbrook v. Taylor Plaintiff purchase property which adjoins defendants. Defendants had previously given permission to a coal mining company to use a road to haul out coal, but once the mine was closed, the road was not used. Plaintiffs purchase the property and begin using the road again. Plaintiff argues for easement by prescription because the road was used for a length of time. Court does not agree. Plaintiff then argues for easement by estoppel. Defendant gave permission for the use (license), plaintiffs made improvements to the road, plaintiffs built a house which would be inaccessible without the easement and the defendants were aware of the improvements and did not protest. 
c. Implied Easements
i. Easement by Prior Use: requires one person to own the entire property initially and then divide and sell the property. Elements
Severance of land initially undivided
Apparent continuing, existing use at the time of severance
Reasonable necessity for the easement
d. Van Sandt v. Royster One party owned a large tract of land which she divided and sold after running a sewer line under the lots to a connect to a main line. Lots divided and each property connected to the sewer line under the properties. After mesne conveyances, Van Sandts purchase a home and find a sewer line break. They were not informed of the easement for the sewer line. Court says original owner sold the land with a grant for the sewer line running through other property she retained. Court concludes there is an easement by prior use.
e. Easement by Necessity
f. Easement by Prescription (essentially adverse possession for easements)

ii. Easement Creation; Termination

1. Othen v. Rosier Easement by necessity: creation requires (1) strict necessity (2) at the time of parcel division. Here, the original owner possessed a huge piece of land and sold portions. The problem here was that the easement was not necessary at the time the parcel was divided. No easement by necessity was created
2. Elements of Easement by Necessity

a. Original owner must have owned all land in question

b. Original owner must have divided all the land

c. There must have been a need for the easement when the land was sold
3. Brown v. Voss Plaintiffs purchased two lots one bordering defendants’ property over which plaintiffs had an easement to cross to the first lot. Plaintiffs began building on the second lot moving material to it across the easement. Defendants sued to stop plaintiffs from using the easement to gain access to the second lot. Court says cannot use easement to cross to another non-dominant lot, but only awarded $1 in damages.
4. Release: normally requires a writing (statute of frauds)

5. Expiration: end of time period set in original grant or for defeasible easement—terminating event happens

6. Merger: servient and dominant tenement join (happened after Brown v. Voss; the Browns who owned parcel A purchased parcel B which would extinguish the easement. If they sold parcel B later, the easement is gone and cannot be “revived”)

7. Estoppel: when a party adversely relies on a representation

8. Abandonment: usually requires more than non-use- need some explicit indication that the dominant state no longer intends to use it--, except in some states with easements by prescription not used for statutory period

9. Condemnation: government condemns. The government exercises eminent domain

10. Prescription: servient tenement adversely impairs for the statutory period (basically the owner of the land which has the easement on it adversely possesses the easement back)

11. When the necessity ends: for an easement by necessity, the easement will end when the necessity for that easement ends
iii. Negative Easements; Real Covenants and Equitable Servitudes

1. Negative easements are rare. They limit what a landowner can do with their own land, so courts are reluctant to grant. In contrast, affirmative easements give power to a person or entity to do something on another’s land.
2. Easements in gross/ appurtenant (see above)

3. Profits; the right to go onto someone’s land and collect something (minerals, crops) off the land

4. Runyon v. Paley and Midgett Realty Plaintiffs brought suit to enjoin defendants from using the property in a manner that is inconsistent with the restrictive covenants included in the deed from Mrs. Gaskins to the Brughs. In their complaint plaintiffs alleged that the restrictive covenants were placed on the property for the benefit of Mrs. Gaskins’ property and neighboring property owners, specifically including and intending to benefit the Runyons. Plaintiffs further alleged the restrictive covenants were still enforceable. 
a. Real covenant occurs when:
i. Touch and concern

1. The land does not need to be physically touching, one property must have an economic impact on the other

2. It is essential the covenant affect the agreeing parties as land owners

ii. Privity of Estate

1. Concerns the relationships between parties now and then

2. Horizontal privity- agreement between the original parties

3. Vertical privity- privity between predecessor and successor to land

iii. Intent of the parties
5. If real covenant, enforce at law (money damages)

a. The burden is higher

6. If equitable servitude, enforce at equity (e.g., injunction)

a. The burden is a little lower
7. Evaluating Covenants and Equitable Servitudes Issues

a. First ask: remedy being sought?

i. Injunction: equitable servitude

ii. Damages: real covenant

b. Second ask: need to analyze benefit, burden or both for running?

i. If the dispute is between the original parties, no need to do running analysis

ii. If the dispute is between subsequent parties, need to determine whether the promise runs with the land 
	Burden Side (must be proved by the benefitting party)
	Benefit Side (must be proved by the benefitting party)

	At Law (real covenant)
	At Equity (equitable servitude)
	At law (real covenant)
	At equity (equitable servitude

	Writing
	Writing (common scheme (e.g., owner of land divides property and places equitable servitudes on each piece of land with each deed and then owner sells his land without mentioning the restriction, but all the other lots fit that description))
	Writing
	Writing

	Intent
	Intent
	Intent
	Intent

	Notice (e.g., filing with county recorder)
	Notice
	
	

	Touch and Concern
	Touch and Concern
	Touch and Concern
	Touch and Concern

	Strict vertical privity (the same interest transferred by each conveyance)
	
	Minimal vertical privity (the same land but not necessarily all of it)
	

	Horizontal Privity
	
	
	


iii. Burden/benefit?

1. Burden side: two people are in a conflict and one is trying to enforce against the other. The person who enforcement is being sought against is the burden side

2. Benefit side: the person seeking enforcement is the benefit side
8. Implied Servitudes: Sanborn v. McLean Defendants begin to erect a gas station on their land in a neighborhood of only houses. Plaintiffs, adjoining neighbors, sue to stop the construction. The land was subject to an implied servitude; a restriction enforced in equity creating a servitude even though no writing in the deed and it will be enforced on subsequent owners; if the owner of two or more lots, so situated as to bear the relation, sells one with restrictions of benefit to the land retained, the servitude becomes mutual, and, during the period of restraint, the owner of the lot or lots retained can do nothing forbidden to the owner of the lot sold. The servitude runs with the land and is not personal to the owners, but operative upon use of the land by an owner having actual or constructive notice thereof.
Owners had notice here because the servitude was recorded in deeds of neighbors and the clear uniformity of houses and properties in the neighborhood.
iv. Servitude Enforcement, Termination; Common Interest Communities

1. Neponsit Property Owners Ass’n v. Emigrant Bank Does a covenant to pay money (an affirmative covenant) “touch and concern the land?” The general rule is that courts are wary of enforcing an affirmative covenant. Court says the original owners here intended the covenant to run with the land and that the intention was legitimate. Agreements to pay money are usually personal, but here the requirement to pay money affects the rights of the landowners by maintaining common areas and roads which in turn makes the property more valuable. The second question is whether the homeowners’ association can enforce it. Court determines that it may because it is the agent of the landowners and so it is allowed to enforce the covenant for them.
2. Western Land Co. v. Truskolaski Appellant subdivided lots for use as single-family dwellings. Appellee wanted to build a supermarket arguing the area had changed significantly and therefore, invalidated the restrictive covenant. Court declines to abandon the covenant because the purpose of it has not been thwarted within the subdivision. Yes, elsewhere had changed, but the neighborhood itself had not.
3. Rick v. West One homeowner in a large piece of divided land is trying to enforce a covenant to prevent the building of a hospital. Court declines to engage in any cost/benefit analysis stating that because the covenant said residential only it does not matter that circumstances have changed. The one person may enforce the covenant. It does not matter the merits of the various other contemplated uses. 
4. Changed circumstances will end a covenant when the purpose of the covenant has been thwarted. Once that has happened, enforcement would be inequitable.
5. Common Interest Communities; Nahrstedt v. Lakeside Village When restrictions limiting the use of property within a common interest development satisfy the requirement of covenants running with the land or of equitable servitudes, what standard or test governs their enforceability? Plaintiff purchased a condo within an HOA which had a limitation on pets in its CC&Rs. Plaintiff argued it was unreasonable. Under CA Civil Code, CC&Rs are enforceable unless unreasonable. A restriction is unreasonable when it is wholly arbitrary or bears no rational relationship to the protection, preservation, operation or purpose of the affected landThe restriction is examined generally, as applied to the whole community, not with regards to these specific instances. The limitation is not unreasonable here.
6. Termination of Covenants
a. Methods of Termination

i. Merger: joining of parcels so that all parcels are owned by one party

ii. Release: all parties subject to the covenant decide to terminate

iii. Acquiescence/ Abandonment

iv. Unclean Hands: one violator cannot enforce against another violator
v. Laches (bars enforcement only): waited too long to enforce

vi. Estoppel: someone relied on the non-enforcement
2) Legislative Land Use Control and Constitutional Limits

a. Zoning

i. Zoning Authority, Structure, Scope

1. States have inherent policing power within the national structure. State have the power to police the general welfare. Through Standard Zoning Enabling Acts, states give cities and counties the power to zone.

2. Local governments then pass general plans which document what is intended in an area. In California, zoning ordinances must conform with the general plan.

3. Euclid v. Ambler Village of Euclid passed a Zoning Ordinance dividing land into use, area, and height districts. Plaintiff argued the zoning was a violation of the 14th Amendment’s due process clause. The court stated the standard is that a zoning law must be completely arbitrary to violate the Constitution.
4. Euclid Rule: standard of review for zoning provisions: invalid when clearly arbitrary and unreasonable, having no substantial relation to the public, health, safety, morals, or public welfare”
5. Stoyanoff v. Berkeley Stoyanoffs attempted to build an ultramodern home in a neighborhood with traditional style homes. They submitted their plan to the city’s architectural board which denied the plans. The city had a provision which prohibited homes which were unsuitable and grotesque. Court says the provision is fine because it is linked to value preservation.
b. Takings

i. Fifth Amendment Takings Clause: “nor shall private property be taken for public use without just compensation”
ii. Eminent domain: the 5th Amendment implies that the government does have the power to take property. This is done through the process of eminent domain where the government exercises its power to force transfers of property from the owners to itself. The government condemns the property in exchange for its fair market value

iii. Public Use, Physical Occupation

1. Kelo v. City of New London Attempts to answer the question of what is public use? City government attempting to economically revitalize the city by building a museum, state park, conference hotel, etc. Property owner challenges the taking as not for the public use since it will be transferred to private hands. Court says property given to a common carrier would clearly be public use, while property taken from private party and given directly to a private party would clearly not be public use. However, the situation here is in the middle. Court says public use means public purpose. This mean public use is not necessarily for use by the public. Court defers whether the use is public use to local and state government
a. Kelo rule: public use means public purpose
2. Loretto v. Teleprompter Manhattan This case attempts to answer what constitutes a taking? New York passed a statute prohibiting property owners from denying cable companies access to property for running cables and equipment. Apartment owner challenges this arguing that the cable company’s use of her property constitutes a taking. Court says yes.
a. Loretto rule: a taking occurs when there is any permanent physical occupation of property by a government or government-authorized entity. This is a per se rule.

	Bold is a taking no matter what. The other three boxes may be a taking depending on other factors
	Physical Occupation
	Use Restrictions

	Permanent
	Permanent Physical Occupation; a taking
	Permanent Use Restriction

e.g., zoning

	Temporary
	Temporary Physical Occupation 
	Temporary Use Restriction

e.g., no building for a certain time


iv. Nuisance and Regulatory Takings

1. Hadacheck v. Sebastian Landowner operated kiln on his property. City passed an ordinance prohibiting such use of land in the area. Court says that though the kiln was not yet a nuisance, it could be regulated. Case has been interpreted to mean that the government has a very broad power to protect against nuisance.
2. Pennsylvania Coal v. Mahon Pennsylvania passed legislation which prohibited mining for coal under certain structures so as to prevent subsidence of those structures. Specifically, the legislation prohibited mining of the “support estate” or the earth necessary to support the land above it. The mining companies could still mine under the property, just not into the support estate. Coal companies said this was taking because they owned the rights to the support estate. Court agrees. Establishes rule saying that at some point, a diminution in value can be a taking. Regulation may exact a taking by effecting the economic value of property.
3. Penn Central v. City of New York City of New York deems Union Station a historical landmark and prevents its owners from developing an office building above it. Plaintiff argues that taking its right to build above the station was a taking. Court says no, but lays out a test by which a diminution of value could be a taking.
a. Penn Central rule: Factors to be considered in determining whether an action is a taking:

i. Economic impact of the regulation on the claimant

ii. Extent to which the regulation has interfered with distinct investment-backed expectations

Has the owner done something to realize a plan (e.g., drawing up plans, negotiations for building, etc.)

iii. The character of the governmental action; it’s more likely to be a “taking” if the character is that of a physical invasion by the government
v. Total Wipeout

1. Lucas v. South Carolina Coastal Comm. South Carolina passes act requiring owners of land in specified areas to get a permit to use the land for something other than what it was used for at the time of the passage of the act. Plaintiff purchased undeveloped land shortly after the act was passed but right before the land was deemed to be in the critical area. Plaintiff could not build anything on the land. Supreme Court says that this was a taking.
a. Lucas rule: when a regulation denies all economically beneficial use of land a taking has occurred. Total wipeout rule.
i. Exception: Background rules of state law. If a right which the landowner did not already have because of background law (e.g., nuisance) is destroyed by a regulation, there cannot be a taking.
ii. Scalia says background rules include:

1. State nuisance law

2. Restatement rules (common law)

3. Longstanding use by similarly situated property owners or allowing others to continue
2. Palazzolo v. Rhode Island Corporation buys land. Then state passes coastal regulations prohibiting some uses of the land. Corporation dissolved and title passes to shareholder of the corporation. Application to develop the land is denied. Landowner argues taking. State argues because landowner took title when the land was subject to the regulation, the regulation was background rule. Landowner is attempting to do something which he did not have the right to do when he took title. Court says no. Something does not become a background rule just because title has changed hand. 
a. Palazzolo rule: a regulation does not become a background principle just because it was enacted before the landowner became the landowner
3. Tahoe-Sierra v. TRPA Plaintiff argues that a 32-month moratorium on building was a taking under the Lucas rule because conceptual severance based on time is allowed. Court says no because this would be circular reasoning. Every minor inconvenience would be a taking if such conceptual severance was allowed. 
vi. Exactions
1. Nollan v. CA Coastal Commission Plaintiff-landowner applies to CA Coastal Commission to build on their beach-front lot. Commission grants the permit on the condition that they grant the state an easement to allow the public to cross their property to reach the beach. Supreme Court says no. If they want an easement they must pay for it.
a. Nollan rule: essential nexus. There must be a degree of connection between the exactions imposed by the city and the projected impacts of the proposed development.
2. Dolan v. City of Tigard Store owner wanted to expand store and parking lot. City required a certain amount of land to be for bicycle and pedestrian pathways and left open in the 100-year flood plain. City rejects storeowner’s plans. Storeowner says taking. Supreme Court adds “rough proportionality” requirement to Nollan. The government must give an explanation of how the harm addressed and the restriction imposed re roughly proportional. A condition on a permit which could otherwise be denied outright is the trigger for the Nollan/Dolan issue analysis.
3. Nollan; there must be some logical connection—some “nexus”—between an exaction and the regulation excepted in exchange for it

4. Dolan; even when a nexus exists, there must be some “rough proportionality” between the thing exacted and the development permitted in exchange

5. Murr v. State of Wisconsin Plaintiff owned two lots neither of which could be built on because of a zoning ordinance. The basic question becomes what is the takings denominator; did the ordinance eliminate the value of Lot E or diminish the value of Lots E and F. Plaintiff argues that Lot E became valueless under the Lucas per se taking rule and the state/ county must allow them to build as they please on the lot or compensate them.
3) Transfers of Real Property

a. Real Estate Transactions
i. Distinct Time Periods in a Real Estate Contract

1. Preparation

2. Contract for sale

a. Creates an executory period once signed

b. Signing the contract does not complete the transactions
c. For disclosures, financing, inspections, title search, etc.
d. Downpayment/earnest money required.
e. Contingent contract
f. Limited bases for backing out 
3. Closing

a. Transfer of title

4. This means there are different bases for suit in the different time periods

ii. Statute of Frauds
1. To satisfy the Statute of Frauds a memorandum of sale must, at a minimum be signed by the party to be bound, describe the real estate, and state the price (or a specific way to calculate price)

iii.  Marketable Title
1. Marketable Title: a title not subject to such reasonable doubt as would create a just apprehension of its validity in the mind of a reasonable, prudent and intelligent person, one which such persons, guided by competent legal advice, would be willing to take and for which they would be willing to pay fair value
2. Lohmeyer v. Bower Buyer enters contract to purchase property and agrees to accept the property subject to covenants, easements, etc. Finds out after signing the contract about covenants and zoning ordinances which the structure on the property violates. Court says that buyer excepted the general rule that covenants generally make a title unmarketable and that generally a zoning ordinance does not make a title unmarketable, but that the violation of both does make the title unmarketable and thus are grounds for rescission of the contract.
a. Violation of covenants and zoning ordinances makes a title unmarketable (if not waived)

b. A covenant generally is an encumbrance which makes a title unmarketable (if not waived)

c. Zoning ordinances do not make title unmarketable

d. An encumbrance which makes title unmarketable must be “substantial,” something which would raise reasonable doubt that title is not secure, that it could lead to litigation
iv.  Physical Defect Disclosure

1. Some states, such as New York, have a policy of caveat emptor, the buyer must discover defects under reasonable inspection. Seller has new duty to disclose

2. Other states, such as California, require a seller to disclose all defects known
3. Stambovsky v. Ackley During the executory period for a contract for sale of a house, buyer learns that the house is haunted which is a fact not disclosed by the seller. Buyer wants to rescind and successfully argues that the seller is estopped from asserting that the house is not haunted because she has made affirmative representations to the public that it was haunted. This case is in NY which follows caveat emptor, but court creates an exception and allows buyer to rescind.
a. Duty to disclose despite caveat emptor when:

i. Condition created by the seller

ii. Materially impairs the value of the contract

iii. Is uniquely within the seller’s knowledge

iv. The condition is unlikely to be discovered by a prudent purchaser exercising due care.

Meeting the elements provides grounds for rescission.
4. Johson v. Davis Another problem of disclosure during the executory period. Buyer asks whether there are any problems whether there are any problems with the roof. Seller says no. Buyer finds roof leaking and house flooded after a rain. Buyer seeks to rescind contract. Court say this is an affirmative misrepresentation which would be grounds for rescission, but tacks on an exception to caveat emptor.
a. Duty to disclose despite caveat emptor when:

i. Seller knows of facts materially affecting value

ii. Which are not readily observable and

iii. Are not know to the buyer

(slightly further that Stambovsky)
b. Deed Warranties; Recording Acts
i. Deed Warranties

1. General warranty—warrants title against all defects in title, whether they arose before or after grantor took title

2. Special warranty—warrants only against the grantor’s own acts, not the acts of others

3. Quitclaim—no warranties, conveys whatever title grantor has, if any
ii. A deed is validity when

1. It is signed by the party conveying

2. Forged deeds are invalid

3. Deed is valid between original owner and subsequent owner once delivered
iii. Issues arising after closing

1. Sales contract “merges” with the deed, suits are on deed warranties NOT the contract (unless contract explicitly states that certain provisions survive closing)
iv. Deed Delivery

1. Rosengrant v. Rosengrant Conveyor and conveyee go to the bank where conveyor manually conveys a deed to conveyee and then has banker hold onto the deed in an envelope with both parties’ names on it to be retrieved and recorded once conveyor dies. Court says that this was not sufficient for delivery. What the parties should have done was created a will or conveyed the property subject to a life estate for the conveyor, but here, the deed could have been retrieved by either party meaning it could have been revoked at any time by conveyor and the conveyor continued acting as owner of the property.
v. Recording Systems
1. In the United States, deeds, mortgages, leases, options to sell, lis pendens (notice of pending actions), wills judgments liens, judgments affecting title all get recorded usually by a county office so that buyers, sellers, and others can see who has claims to titles and other issues with title.
2. So, what happens when there are conflicting claims to title?

a. Common law (and default): first in time, first in right
b. Recording Statutes

i. States have statutes to protect bona fide purchasers (not adverse possessors, those who receive by gift—in these situations, defaults to common law rule) that meet three requirements
1. Subsequent purchasers

2. For value (does not protect donees and adverse possessors)

3. Meets notice and/or recording requirements (three broad approaches)
c. Three approaches to the last prong:
i. Notice Statutes: Subsequent BFP prevails if she had no notice. Recording creates notice, so these statutes are incentives for initial purchaser to record.
ii. Race-Notice Statutes: Subsequent Purchaser prevails if she had no notice and she records first.
iii. Race Statutes:  Notice irrelevant- issue is first purchaser for value to record.

4) Access to Housing

a. Discriminatory Covenants

i. Shelly v. Kramer; restrictive covenants based on race are not enforceable. They are not unconstitutional themselves because they are private agreements and the Constitution generally protects against state action only. But they cannot be enforced by a court because that is a state action and would therefore be unconstitutional.
ii. FHA Review

1. Prohibits discrimination in the sale and renting of property

iii. Oxford House v. City of Edmonds Local zoning ordinance affecting the operation of a rehabilitation group home in a residential area zoned for single family homes. The ordinance defined family and then said or up to 5 people. Court said this is ordinance does not fall into the FHA exemption for maximum occupancy ordinances.
