
Property Outline
I. Fundamental Concepts 
A. First in time: Property Acquisition by Discovery/Conquest, Capture, Creation 
1. Discovery/Conquest 
a. Johnson v. M’Intosh
i. P got the land from the Indians. D got it appropriated from US govt. Held for D: the European countries have always been the owners of the land they settled, not the Indians.  Land was first discovered by the US government. 
ii. Rule: The act of discovery gives the discovering sovereign the power to extinguish the native title of occupancy.
b. Black Hills Institute v. United States
i. Was fossil real property or personal property? When it was found, it was part of the soil, real property. Now it’s personal property, but have to look at the state of it upon discovery. Fossil on the soil for millions of years, embedded in the land.
1) Real—Land
2) Personal—Chattel 
ii. John Locke’s theory – mixing labor with land makes it property 
2. Rule of Capture 
a. BLL: mere pursuit is not sufficient to establish ownership of wild animals. Mortal wounding or depriving animal of its liberty does suffice. (Pierson) 
b. Exceptions: courts will look to industry custom (Ghen); malicious interference of trade gives P rights (Keeble) 
c. Pierson v. Post
i. Pierson and post were pursing the same fox to be hunted on unowned land.  
ii. Rule: mere pursuit with the intent of capture of an animal does not give someone the legal right to it (mortal wounding does suffice) 
iii. Property in unowned animals may be acquired without bodily touch or manucaption provided the pursuer be within reach or have reasonable prospect of taking what he a thus discovered with an intention of converting to his own use. (new adapted provision – dissent) 
d. Ghen v. Rich	
i. Libellant shot & killed whale w/ bomblance, sunk and cam to shore. D finds whale and did not report it, but sold it instead. 
ii. Rule: Reasonable local usage (custom) gives title to the first taker of a whale who by acts of appropriation. (here mortal wounding is enough)
iii. Manner in which whale was killed = important 
iv. Court looked to custom (to figure out what the legal rule should be) & industry standard (don’t want to destroy whaling industry) 
v. usually you have to hold onto the animal, but since you can’t do that here with a whale, look to industry and custom to see the best way you can do that here
e. Keeble v. Hickeringill
i. Plaintiff brought action for damages against Defendant for depriving him of a profit when the Defendant purposefully frightened ducks away from the Plaintiff’s decoy pond by firing a gun. Malicious interference with trade, not just competition.
ii. Rule: He that hinders another in his trade/livelihood is liable to an action for hindering him . Malicious interference of trade is actionable.
1) P should recover from Def for the amount he would’ve made from the ducks absent Def’s malicious interference 
2) No action if D set up decoys on his own land b/c just competition– not malicious.
iii. Abuse of Right: Should an otherwise privileged act that causes harm to another person be legally actionable if the actor’s reason for action was to cause harm?
f. Popov v. Hayashi (remedy – equitable division) 
i. Fight over KG jr homerun baseball 
ii. Rule: Where an actor undertakes significant but incomplete steps to achieve possession of a piece of abandoned personal property and the effort is interrupted by the unlawful acts of others, the actor has a legally cognizable pre-possessory interest in the property
iii. Gray’s Rule: must retain complete control of the ball after contact with people/things 
iv. Conversion: wrongful exercise of dominion over the personal property of another. (intent to take and treat as your own)
v. Rule: Possession requires intent and some degree of physical control, simultaneously
1) If person entitled to possession of personal property demands its return, the unjustified refusal to give the property back is conversion. 
2) Wrongful withholding of property can constitute actual interference even if D lawfully acquired property 
vi. Did Plaintiff achieve possession? To establish possession you need intent and physical control, at the same time. 
vii. Trespass to chattel: exists where personal property has been damaged or where the defendant has interfered with the plaintiff’s use of property 
viii. again look at custom—can’t grab a whale but can grab a baseball, and that’s what people expect
g. Water
i. Groundwater
1) American rule: reasonable use 
2) English rule: absolute ownership 
ii. Surface Water
1) Person who first appropriates the water and puts it to reasonable/beneficial use has a superior right to later appropriations 
3. Acquisition by Creation: Intellectual Property
a. Copyright: 1) Originality 2) work of authorship 3) fixation (fixed in a tangible medium) 
i. unique manner of expression that is original but not necessarily novel
b. Infringement: 1) ownership of a valid copyright 2) copying by D 3) improper appropriation (elements) –how much are you using and what are you doing with it
i. INS v. AP (news competitors) 
1) AP was selling the news that INS had gathered. Defense that by posting it on a billboard, AP no longer had a right to it. The actual news itself is owned by everyone, but the value in its business model is that you get to report it while it’s fresh.
2) Rule: There is a quasi property interest in news collected by an agency against other news collection agencies. It is unfair business competition for a news collection agency to distribute the news collected by another news collection agency.
3) Competitors have rights between themselves not the public (quasi Property) 
ii. Cheney Borthers v. Doris Silk
1) D used fabric design of P and sold it.
2) Rule: Narrowing construction to what supreme court said, this rule must strictly be confined to hot news, not a broad principle.
3) Rule: A man’s property is limited to the chattels which embody his invention.
c. Creation
i. Feist Pub. v. Rural Telephone Service
1) Copyright protection available to phone directory pages
2) Rule: Facts are not copyrightable but compilations of facts are.
1. compilations are when you put something creative into it
3) Sweat of the Brow labor theory would have worked—D put all their labor in compiling it, the should get the copyright credit
4) element at issue was that you need originality, must be creative		
d. Fair use: Defense to property right infringement 
i. Fair Use: defense to copyright infringement (factors) 
1) Purpose and character of the use 
2) the nature of the copyrighted work 
3) the substantially of the portion used in relation to the copyrighted work as the whole 
4) the effect on the potential market for or value of the copyrighted work 
ii. Harper and Row Publishers v. Nation Ent
1) Book about president wasn’t published yet, material hadn’t been released to be fairly used 
2) Limitations of copyright—lifetime of author plus 70 years
3) part of what you get with a copyright is the right of first publication
4) fair use: reasonable manner without consent
e. Patent
i. Processes or products that are novel, useful, and nonobvious
ii. grants monopoly for 20 years
iii. can’t patent things that are naturally occurring
f. Trademark
i. Word, phrase, symbol or design, or a combination thereof, that identifies and distinguishes the source of the goods of one party from the others
ii. lasts until abandoned or becomes generic; i.e. Kleenex
iii. cannot include band names; i.e. Dixie Chicks
4. Property in One’s Person and Persona
a. Right of Publicity
i. D’s use of P’s identity 
ii. Appropriation of P’s name, likeness to D’s advantage, commercial or otherwise 
iii. Lack of consent
iv. Injury 	
b. White v. Samsung Electronics
i. Defendant ran a television ad, which depicted Plaintiff for the purpose of selling Defendant’s VCR. P sued D claiming D appropriated her identity. Court says must also protect publicity. Case moves forward because her celebrity identity has been commercially exploited whether or not her likeness has been used.
1) rule not limited to just likeness—celebrity identity has been commercially exploited whether or not her likeness has been used
2) Dissent—may chill activity of advertisers, reduces the rights of others
c. Moore v. Regents of UC
i. D removed Moore’s (P’s) spleen and blood products to save his life. D knew that these blood products had great economic value, didn’t tell P, and developed the cells without his consent, had it patented and made lots of money. Court holds P does not have a cause of action under conversion because somebody does not have an ongoing property interest in their cells after they are removed. Also, since there was a patent shows that the property is inherently different from P, so he can’t claim ownership.
1) Concurrence—moral issue; if it is your property right, then it’s an issue of selling your own body tissue for profit
ii. Conversion big issue here: wrongful exercise of ownership rights (dominion) over the personal property of another 
iii. Fiduciary Duty—professional obligation to your client that trumps your own interest
5. Property Theories;  Rights to Exclude, Abandon
a. Demsetz (utilitarian approach), Coalescence and Ownership, notes 
b. Tresspass: One is subject to liability to another for trespass, irrespective of whether he thereby causes harm to any legally protected interest of the other, if he intentionally (a) enters land in the possession of the other, or causes a thing or a third person to do so, or (b) remains on the land, or (c) fails to remove from the land a thing which he is under a duty to remove	
i. Intrusion—possessor’s interest in the exclusive possession of his land has been invaded by the presence of a person or thing upon it without the possessor’s consent
ii. Intended intrusions causing no harm—one who intentionally enters land in the possession of another is subject to liability to the possessor for (1) a trespass, although his presence on the land causes no harm to the land, its possessor, or to anything, or (2) person in whose security the possessor has a legally protected interest
c. Jacque v. Steenberg Homes
i. D moved mobile home through Jacque’s property w/o P’s permission. Court allowed for punitive damages even though nominal damages were small since no harm to the property. Value of why we have trespass rules, society has a really important interest in deterring this, one of the most important rights—to exclude. 
ii. Right to exclude (most important part of bundle) 
d. State v. Shack (Was there a necessity for the trespass) 
i. 2 def’s go on p’s land  to speak with farm workers 
ii. right to exclude does not bar farmworkers from right to government services 
1) trespass statute cannot be used to keep our private citizens trying to furnish medical care or legal services
iii. puts a limit on right to exclude (human rights) 
1) can’t exclude if it’s interfering with the rights of others you’ve invited onto your land
iv. trespass statute cannot be used to keep out private citizens trying to furnish medical care or legal services 
e. Abandonment 
i. Owner must intend to relinquish all interests in the property with no intention that it be acquired by another particular person
ii. Must be voluntary act by the owner to effectuate that intent	
f. Pocono Springs Civic Assoc. v. MacKenzie (abandonment) 
i. Mackenzies try to abandon property. Court says since they are in perfect title cannot abandon.
ii. Rule: If you have perfect title you can’t abandon property.
g. Ball in Popov v. Hayashi was abandoned. Announcer said before the game that they want whoever catches the ball to have it. Voluntary act when they hit the ball.
h. Tragedy of the Commons (Hardin)—Everybody has a benefit from using an area, but because they don’t own it they don’t have much of an interest in cleaning it up.
i. Raising cattle. Everybody will put their animal out to graze and they get a benefit from that. Downside because some of the grass is getting eaten, and if you use too many animals at once you’ll kill the grass, but each individual actor will say they aren’t killing the grass.
ii. Smog and the right to drive: Get a lot of benefit by driving car, and there is some pollution coming from my car. Some of my pollution falls on me but the rest goes on the whole airbase, which everyone uses.
iii. Result—each man is locked into a system that compels him to increase his heard without limit, in a world that is limited.
iv. Regulate it by—privatize as much as you can, a certain type of culture can overcome this, have the government regulate it
i. Externality—cost or benefit other people get that do not choose to incur that cost or benefit. i.e. pollution. The person doing the action is not forced to experience all of the costs. 
j. Transaction costs—cost incurred in making an economic change, cost of participating in the market. i.e. creating a transaction to get all the drivers in LA together to agree on reducing pollution would be expensive, high transaction cost
k. Holdouts—someone who won’t agree with the group, but whose agreement is necessary for the plan to go on
l. Free riders—getting the benefit of the other people’s payment without getting payment yourself
B. Subsequent in Time: Acquisition by Find, Adverse Possession, and Gift
1. FIND
a. Rule (BLL)– Finder’s title is good as against the whole world but the true owner or a prior possessor.
b. Hypo: Dinner guest finds an old ring lying under a chair and shows it to owner who says she lost it, but the guest tries to keep it as a finder. Owner wins because she is the true owner. If he wasn’t the true owner would win because it was found on her property and since she was living there (unlike Hannah), has control over the property. Goes to her.
c. Hypo: Patron finds a satchel full of money against the wall in a restaurant. Owner of restaurant gets it because it is likely mislaid—nature of the item is hard not to notice.
i. earlier in time has greater rights. So if a finder drops something, and a new finder picks it up, new finder has greater rights against all but the true owner and the first finder.
ii. finder protected even if he is a thief—prevent endless series of unlawful seizures and reprisals
d. Why does the court protect first possession? Policy:
i. Possession protects owners who don’t have receipts—title papers
ii. Encourages bailments
iii. Protects peaceable possession and discourages theft
iv. Protects honesty of finders who turn things in
v. Encourages items to be put back into circulation
e. Bailment: rightful possession of goods by a person (bailee) who is not the owner
i. owner gives temporary possession to someone but they expect to get it back
ii. Voluntary: when bailor hands over goods (laundry, coat check)
iii. Involuntary: lost or mislaid items, voluntary from possessor’s viewpoint 
iv. modern standard of care for bailees: reasonable under the circumstances
v. Ex. Giving keys to valet; clothes to dry cleaning
vi. to get possessions back in a bailment, just need to prove prior possession
f. Remedies: 
i. value of the item or return of property (replevin)
ii. P has the burden of proof for the value of the missing item
g. Armory v. Delamirie (chimney sweeper)
i. Boy finds ring while chimney sweeping, takes it to jeweler, jeweler won’t return it. Court holds the boy is a finder and thus has a right over the jeweler. As a finder not an absolute property ownership, but has superior rights against all but the rightful owner.
ii. Rule: The title of the finder is good as against the whole world but the true owner.
iii. Remedy: gets full value of best possible jewel 
h. Finder vs. Owner of Property
i. Anything attached to or under the land goes to the owner of the land
ii. Makes no difference that the possessor is not aware of the thing’s existence
iii. Someone does not own a thing which is lying unattached on the surface of his land even though the thing is not possessed by someone else 
iv. Finder of a lost article is entitled to it as against all persons except the real owner
v. Hannah v. Peel (Brooch, Hannah Wins) – Finder vs. Owner of Property
1) D owned house, never occupied it. P found brooch stuck in curtains. P says as finder he gets the brooch. D says he gets it because it was found on his property. Bridges v. Hawkesworth—lost property goes to finder. South Staffordshire v. Sharman—lost property found by an employee goes to the owner of the land. Elwes v. Brigg—Boat found while digging goes to the original owner, it was in his possession at the time of the lease and therefore he has lawful ownership. For this case, court holds: D was never physically in possession of the premises at any time, had no knowledge of the brooch. When something is lying unattached on top of the land it’s possible that it’s not unpossessed by the owner, but not necessarily. D didn’t have actually possession, wasn’t in control of the house. Held for P.
2) If owner had lived there outcome may be different
i. Lost vs. Mislaid Property
i. Mislaid goes to owner of land—not lost but voluntarily placed somewhere and left there accidentally. Policy:
1) trying to facilitate it getting back to the true owner and if the true owner wants to find it, he will more likely go back to the shop owner
ii. Lost (abandoned) property – finder gets it
1) Purposefully left it – must show the intent to purposely leave property 
2) In this case you aren’t trying to get the property back to the true owner
3) But how can you tell if it’s abandoned?
1. EX: finding something of value in the trash 
iii. Employer and employees
1) Janitor cleaning hotel room and finds sum of money
2) Hotel can say it was mislaid
3) Hotel gets money b/c janitor has duty to deliver money to employer
4) If hotel guest finds money in room  no duty to employer 
iv. McAvoy v. Medina 
1) Found wallet in barber shop
2) Owner of barber shop wins because property was mislaid 
2. ADVERSE POSESSION

(1) actual entry giving exclusive possession
(2) Open and notorious
(3) Continuous for the statutory period
(4) Adverse and under a claim of right (“claim of title”, “hostile”)

a. Overview and Terms 
i. You can occupy property for a certain amount of time period then its yours, true owner loses it 
ii. Method of gaining title by the actual, open and continuous possession of it to the exclusion of its true owner for the period prescribed by state law 
iii. Earning theory: if property is worked and used, adverse possessor owns rights to it 
iv. Sleeping theory: we punish owners who sleep on their rights (not checking land for trespassers, etc.)
1) Cannot say that the true owner is sleeping on rights if the adverse possessor hasn’t entered yet 
v. Action to Quiet Title: Action filed by adverse possessor to get title to the adversely possessed land.
vi. Doctrine of Adverse possession allows ownership to be granted to a person who exercises exclusive physical possession of piece of property for a certain amount of time
b. Purpose of Adverse Possession
i. Cutting off old claims (sleeping theory)
ii. To protect interests of one who has occupied the land and treated it as his own (earning theory) – rewards possessor
iii. To give certainty to land titles
iv. Provides certainty to system of land ownership
v. After some time, people are deemed to be the owner of the actual land they are occupying clears up disputes over who owns what 
c. In an adverse possession case
i. Either party can be the plaintiff
ii. Adverse possessor doesn’t have to sue to get land
iii. If the adverse possessor is plaintiff: stayed long enough, used land and wanted to sue to acquire property
1) He would pursue an action to quiet title so he could sell the land himself
iv. If owner is plaintiff
1) Sues in an ejectment action to get people physically removed from the property
d. Elements of Adverse Possession  - for possession to become title 
i. actual entry giving exclusive possession
1) Entry
1. starts the clock for the statute of limitations running ( a time period after which you cannot bring suit on certain causes of action) 
2. cannot say owner was sleeping on rights if adverse possessor hadn’t entered yet
2) Exclusive
1. Possession cannot be shared with the true owner or general public, although two or more people can join together to create a tenancy in common by adverse possession 
3) EXCEPTION: Color of title - If the adverse possessor only entered a portion of the land, but he has an invalid deed (color of title) that describes the entire property, then based on constructive possession (we’ll pretend like it’s possession) he is deemed to constructively possess the whole land (if entire land unoccupied). If one of the lots is occupied, get constructive possession only to the lot actually occupied.
4) Van Valkenburg v. Lutz
1. D farmed on the land for many years and he’d been on the land long enough to go over the SOL. Court said not the right kind of entry and possession, hadn’t done enough to show usage, didn’t use every bit of the land, chicken coup wasn’t a permanent structure, stuff he had on the land was junk. D earlier also sued for an easement, claiming the land wasn’t his. Court basically says you can only adverse possess something that’s yours because you need the state of mind that it belongs to you when you adverse possess. (not necessarily true) 
a. Dissent: easement doesn’t matter—once the statute has run and the person has satisfied all the elements of adverse possession, they are the owner. can’t unown your property just by saying something
ii. Open and notorious
1) occupation must be made known and open, such that a reasonably attentive true owner would become aware of the claim—sufficiently obvious to put the true owner on notice
2) constructive notice sufficient—not whether owner actually knew, but whether the adverse possessor’s actions were sufficient to put a reasonably attentive landowner on notice
3) EXCEPTION: when encroachment is so minor that only a survey would show AP, the true owner must have actual notice of encroachment.
4) Mannillo v. Gorski: Steps encroached on neighbors’ land 15”. 
1. Rule: No presumption of knowledge arises from a minor encroachment along a common boundary. In such a case, only where the true owner has actual knowledge thereof may it be said that the possession is open and notorious.
5) *Note: Chattels are hard because they are movable. Also no AP if you give permission. 
6) Blaszkowski v. Schimtt
1. P’s fence had been there for a long time, there were plants, used animals to pasture. Not enough for court to say the land was wild and run down. Even though the survey said it belonged to D, court held for P. Looked to privity and predecessor in interest—whenever someone transferred land to someone else, you step in the shoes of the previous owner, and tack together what people before you havd done.

iii. Continuous for the statutory period
1) Possession must be continuous and uninterrupted for a period of time as defined by statute (or, 20 years at common law). Seasonal or infrequent use may be sufficiently continuous if it is consistent with the type of property that is being possessed (EX: land at summer camp) Use as an average true owner under the circumstances.
2) Ewig v. Burnett
1. AP established lot where claimant paid taxes, intermittently dug sand and gravel, permitted others to dig. Not a residence. Not necessary to be constant, just how it would ordinarily be used, so this was enough in Ewing.
3) Pettis v. Lozier
1. AP not found on 8 acre suburban wooded lot, occasional use for geese and livestock, sheds for animals, planted grass and pines, beehive, gardening. No trespassing sign, removed for sale signs, told prospective buyer owned.
4) Statutory Period: After statutory period expires, can file action to quiet title to get title to the AP land.
a. Tacking   - an adverse possessor my tack on his predecessor’s time in order to satisfy the statutory period, as long as there is privity satisfied by any non-hostile nexus (contract, deed, will). Periods of possession must pass directly from on possessor to the next without any gaps. Can’t tack involuntarily.
b. Privity – Established by virtue of deed. Voluntary conveyances where parties are trying to transfer property from one person to another. Facilitates tacking.
c. Howard v. Kunto: Court held that there was privity b/w successive purchasers. Therefore, tacking on previous owner’s time to satisfy the statutory period was allowed. 
d. Tacking is not allowed when there is an actual, wrongful exclusion of a party entitled to possession from the property (ouster) 
e. Tolling: The statute of limitations is “tolled” and does not run. Tolling occurs when a plaintiff suffers from a physical or mental disability that does not allow her to maintain an action
f. Howard v. Kunto: Continuity satisfied since the lots in question were normally used as summer beach homes. 
ii. Adverse and under a claim of right
1. deals with the mental state of the adverse possessor so A.P. requirements are satisfied –acting in the capacity of the true owner  
2. When the occupier has no written instrument (Claim of Right) that would mistakenly lead him to believe he owns the land. But must have intent to possess the land
3. Claim of Right Theories:
a. Majority and CA Rule (Objective): State of mind irrelevant; only important that AP is making claim to the land 
b. Minority Rule (Subjective/Good Faith): I thought I owned it 
c. Minority Rule (Aggressive Trespasser): I thought I did NOT own it but intended to take it anyway
4. Can be substituted by Color of Title – Constructive possession of the whole—claim founded on a written instrument (e.g. deed or will) that is invalid which makes AP think he owns the land he is adversely possessing.  This is a case of mistaken possession, backed up by a document. Shows good faith, they relied on it, can see what piece of land to give more clearly because document shows boarders. Policy interest so people have confidence in the document they receive.
a. NOTE: Color of Title allows you to get more—get the whole lot in the document, even if you only occupied part of it—whereas with Adverse and Under a Claim of Right you only get the part that you entered, not the entire lot. 
b. NOTE: can’t have both Claim of Right and Color of Title
c. NOTE: actual possession trumps constructive possession
b. Disabilities 
i. “An action to recover the title to or possession of real property shall be brought within ten years after the cause thereof accrued, but if a person entitled to bring such action at the time the cause thereof accrues, is within the age of minority, of unsound mind, or imprisoned, such person after the expiration of twenty one years from the time the cause of action accrues, may bring such action within five years after such disability is removed.”
ii. Important parts of statute:
1. Time period without a disability is 10 years
2. If O is disabled, disability must exist at the time the cause of action accrued 
3. A disability is immaterial unless it existed at the time when the cause of action accrued 
iii. Only specific disabilities count 
1. If O is disabled, time period runs 5 years after the disability is removed (if longer than regular period) 
2. Statute of limitations is extended if specified disabilities are present (SOL period and qualifying disabilities vary by state)
3. If second disability develops later, it doesn’t count unless it already existed at the time AP entered the property
4. Disability does not carry over to the heir if the owner has a disability!
5. If heir under disability at time he inherits the land, guardian will have to bring action w/in allowable time
6. Death removes disability 5yrs need to go by to get title by AP.
7. Ex: SOL w/o disability is 10 yrs. If O is disabled, O has 5yrs after the disability has been removed to bring action (assuming it is longer than regular period)
8. Questions to Ask Yourself:
a. When would statute run if no disability?
b. Was the person under disability when the cause of action accrued?
c. If yes to #2, when was the disability removed?
d. When is X yrs. after disability is removed?
e. Rule of Thumb: Use 10yrs (SOL) or 5 years after disability removed  which ever gives longer period to bring suit
3. Gift 
a. Acquisition by Gift
i. 1) Intent: Donor must intend to make a present transfer of an existing interest in the property 
1) transferring something for the future is not enough
ii. 2) Delivery: Donor must deliver possession 
1) Manual delivery – best form, handing the thing to the person
1. Must be impossible for constrictive/symbolic delivery to be used 
2) Symbolic delivery – symbolizes item to be transferred
3) Constructive delivery – something that gives access (key to house) 
iii. 3) Acceptance: Doner must accept
iv. Inter vivos – when you’re alive. Here, a gift is irrevocable.
v. Causa mortis – dead, given under fear of imminent death Here, may be revoked if you live.
b. Newman v. Bost
i. He could have handed her the insurance policy and did not. Also, don’t want to violate statute of wills because court is afraid of fraud—will is a way to pass on things to people when you die, so you should use a will instead. Putting the furniture in her room under her dominion and control, as inter vivos fits, was enough to demonstrate he had delivered it to her. Difficult to show delivery for piano because it was in his parlor and not in her dominion or control.
c. Gruen v. Gruen
i. Letter from father to son giving him expensive painting when he dies. Son never took possession of the painting. Court says there is intent to transfer title, not possession, so a letter is sufficient delivery of transferring title.

II. THE SYSTEM OF ESTATES [Freehold Estates] 
A. Estates in Land : An interest in land which is or may become possessory and is measured by some period of time (even if indefinitely)
1. Fee Simple
2. Life Estate
3. Fee Tail
B. The Fee Simple Absolute (endures forever)
No one else has any interest in the land besides heirs
Most common/best type of land ownership, interest lasts forever
Fee=interest in land; simple=unlimited duration; absolute=no future interests
1. Creation of a Fee Simple 
a. “To A and his heirs” OR “To A”
i. “to A and his Heirs” (HEIRS HAVE NO INTEREST UNTIL OWNER DIES)
ii. “to A” – words of purchase  
iii. “and his heirs” – words of limitation 
2. Terms
a. Pass by will—person who’s transferring is called the testator (person with a will)
b. Intestate—dies with no will
c. Escheat—if nowhere for property to go it will escheat, go back to, the state
d. Issue—children
e. Collaterals—other people recognized but not issue
f. Heirs—those entitled to receive under states’ intestacy statute; without heirs, intestate’s property will escheat to the state
3. Inheritance of a Fee Simple – inheritable by person designated in will 
a. O conveys Greenacre to “A and her heirs.” A has an only child B. B’s creditors can’t attach Greenacre to satisfy their claim nor can B prevent A from selling Greenacre b/c he has no interest in the property (only if A dies intestate). O hasn’t died yet either, so can change will at any time. A gets the property by inheritance.
b. White v. Brown 
i. Holographic will (in handwriting of a testator, not drafted by lawyer and no witness) says “give Ellen White my home to live in and not to be sold.” Court wants to follow intent of the testator. Was Ms. Lide’s will intended to give a life estate or fee simple? Court Ruled: Fee simple because restraint on alienation is void. Discourages improvements in the land, alienation helps markets.
1) The language of the will is determined by the surrounding circumstances and the general nature of wills.
2) If so, does the language “my house is not to be sold” indicate the testatrix’s desire for a life estate to the donee beneficiary?
3) The common nature of a will is to leave the assets and property to one person, not to have them doled out to several factions and break up a home, in a matter of speaking.
ii. Majority - Rules of Construction:
1) If unclear what intestor intended, presume fee simple
2) No partial intestacy: if go thru the trouble of making a will, probably do not intend the estate be divided among collateral relatives if revertor not named.
iii. Minority
1) Since Ms. Lide knew how to give a gift in fee simple, but chose to phrase her will otherwise, she probably meant it to be something other than fee simple
2) Court should validate of all of its provisions
4. Alienable (1290) (Qia Emptores) – can convey it by sale/gift
5. Per Stirpes – if die intestate, interest divided equally among all members of next generation
a. Problem 
O has A (daughter) and B (son). B dies and leaves property to his Wife. B is survived by 3 kids, B1, B2, and B3. A has son A1. O then dies intestate. Who owns Blackacre? A gets ½ of property and B’s ½ would go to his wife per will. But O was still alive when B died, therefore there is nothing to be given to B’s wife when B died; so 1/6 goes to each child after O’s death.
6. No future interest since interest lasts forever
7. Strike out any provisions that limit alienability and inheritability
a. Problem 
Can’t restrict inheritability: “to Sarah and her heirs on her father’s side.” If wanted to limit inheritability of land, could’ve left a vested remainder instead: “to Sarah for life, then to her heirs on her father’s side.”
8. Waste 
a. Affirmative waste – liability results from injurious acts that have more than trivial effects (acts that reduce property value)
b. Permissive waste – question of negligence, failure to take reasonable care of property 
c. Ameliorative waste – uses by tenant that increase the market value of the land 
d. Wood v. Woodrick 
i. Mom wants to knock down the barn, daughter wants to keep it. Court says the mom can tear the barn down. It’s not waste because the value of the property is being improved. Daughter still gets something, she gets the value of the barn. Just look at monetary value in terms of property, not sentimentality.
9. Policy Reasons:
a. Efficiency Argument: want land to be marketable so that people will make most efficient use of it (improve/develop it).
b. Social Status: if land is in circulation, gives people an opportunity to buy/sell land and move up in social status.
C. The Fee Tail 
1. Creation of a Fee Tail
a. “to A and the heirs of his body”
i. at A’s death, automatically passes to first generation issue (children, their children, etc.); when run out of issue, reversion to O
b. Abolished
D. The Life Estate 
1. Every life estate is followed by a future interest – either a reversion in the transferor or a remainder in the transferee 
2. Creation of a Life Estate
a. “To A for life” 
i. not designated to whom interest goes to after A’s death
ii. at A’s death, reverts back to O; if O dead, then to O’s heirs
b. Pur autre vie
i. for another’s life
ii. C grants to A for B’s life
c. “To A for life, then to B”
i. B’s future interest = remainder (vested)
d. Reversion—back to original grantor after the recipient’s death
i. don’t need to specify
e. Remainder—to a 3rd person after the recipient’s death
i. To A, then B and B’s heirs. If this fails, it goes to the state.
E. Numerus Clausus Principle—Can only have a certain number of estates in land, limit the way people can divide property, can’t make up estates
1. standardize the way we see estates
2. makes it easier for banking, more judicial efficiency, market efficiency, tax efficiency
F. DEFEASIBLE ESTATES: interest in property that may last forever or may come to an end upon stated future event
1. Fee Simple Determinable (possibility of reverter – future interest)
a. property automatically reverts to Grantor when condition is breached
b. fee simple so limited that it will end automatically when a stated event happens
c. fee simple on special limitation 
d. EX: “to the school district, so long as the land is used for school purposes”
i. look for words indicating duration: “so long as”, “while”, “during”, “until”
e. Mahrenholnz v. County Board 
i. Deed said “This land to be used for school purpose only; otherwise to revert to Grantors herein.” 
ii. Issue: Did the warranty deed from Hutton’s to the School Board create a fee simple subject to a condition subsequent or a fee simple determinable? 
iii. Court Ruled: The deed created fee simple determinable by its language followed by possibility of reverter in Huttons and their heirs. When Harry transferred whatever interest to Mahrenholz, he may not have had any interest at this time depending on whether the land was still being used for school purposes. If condition was broken, ownership came back to Harry, and not as a future interest, he fully owned it when he made the conveyance. Court remanded for clarification. 
iv. NOTE: Rights of re-entry and possibilities of reverter (future interest) are NOT alienable or devisable in will, they are only inheritable (when die intestate).
2. Fee simple subject to condition subsequent (Right of entry (future interest) 
a. property does not revert until Grantor goes to court to retake the premises 
b. “to the school board, but I the property ceases to be used as a school, the grantor can re-enter”
c. look for words cutting off the prior estate
i. “but if”, “on the condition that”, “provided” (words that cut off the prior estate) 
d. Have interest in land until the condition is breached, then grantor must re-enter to reclaim the property
3. Fee simple subject to executor limitation
a. Rule: If the future interest doesn’t revert back to O but to a third party like C  executory interest
b. Automatically transfers to third party if condition is violated
c. Creation: “To B, but if B marries D, then to C”
i. B has a fee simple subject to an executory limitation
ii. C has a shifting executory interest
4. Adverse Possession
a. FS Determinable
i. Possible once the condition is met and grantor doesn’t come to reclaim the property
ii. SOL begins to run when condition is met
b. FS Subject to a Condition Subsequent
i. No AP if the grantor never re-enters the land and the title stays w/ present occupant
ii. Grantor has time w/in allowable SOL to bring action
iii. SOL begins to run when condition is met
III. Future Interests 
A. Future interest in Grantor (Transferor) 
1. Reversion
a. Held by the grantor who grants a life estate or estate for years but does not convey the remaining future interest to a third party.
b. O grants land “to A for life”  land reverts to O at A’s death = reversion 
c. Interest remaining in the grantor, or in the successor in interest of a testator, who transfers a vested estate of a lesser quantum than that of the vested estate which he has 
d. Because reversions result from a hierarchy of estates, they are thought of as the remainder of an estate that has not entirely passed away from the transferor. Hence all reversions are retained interests, which remain vested in the transferor. 
e. “To A for life”
i. when A dies, grantor gets it back – reversion 
2. Possibility of Reverter
a. Present interest is a fee simple determinable 
b. Arises when an owner carves out of his estate a determinable estate of the same quantum
c. Can be retained when a life tenant conveys his life estate to another, determinable on the happening of an event 
d. Future interest remaining in the transferor or his heirs when a fee simple determinable is created
e. EX: “To A so long as land used by school”
i. follows FS Determinable
ii. Grantor has future interest – possibility of reverter (automatic)
3. Right of Entry 
a. fee simple subject to a condition subsequent 
b. When an owner transfers an estate subject to condition subsequent and retains the power to cut short or terminate the estate  the transferor has a right of entry 
c. EX: To A, but if it ceases to be used by school, then to B”
i. follows FS Subject to Condition Subsequent 
ii. Grantor has future interest when re-enters – right of entry
IV. Co-Ownership & Marital Interests 
A. Common Law Concurrent Interests 
1. Tenancy in Common
a. Each tenant has Separate but undivided interests in property 
b. Interest of each is descendible and may be conveyed by deed or will
c. Each tenant in common owns an individual share of the whole
i. Hypo: A & B are TIC
1) if A sells interest to C  B & C are TIC 
2) B devises his interest in the will to D  A & D are TIC
d. Courts presume TIC
2. Joint Tenancy 
i. Each tenant has an undivided interest in the entire property
ii. Joint tenants together are regarded as a single owner
iii. Interest in joint tenancy cannot be passed in will 
1) B/c at death, JT (B) no longer has interest in the property & surviving JT (A) owns the entire property
iv. Right of survivorship - decedent’s interest vanishes at death and the survivor becomes the sole owner of the property 
v. But it can be sold or conveyed w/o notice to the other JT
vi. Hypo: A & B are JT. If A sells his share to C  B & C become Tenants in Common
b. Time: interest of each joint tenant must be acquired at the same time
c. Title: all joint tenants must acquire title by the same instrument or by a joint adverse possession; a joint tenancy can never arise by intestate succession or other act of law
d. Interest: all must have equal undivided shares and identical interests measured by duration
e. Possession: each must have a right to possession of the whole. One joint tenant can voluntarily give exclusive possession to the other joint tenant
f. Avoidance of Probate 
i. Probate is the judicial supervision of the administration of the descendant’s property that passes to others at the descendants death: the probate court appoints an administrator or executor who collects the decedent’s assets, pay debts and taxes, and distributes or changes title to the property to the beneficiaries 
g. Severance of Joint Tenancies (Shares) 
i. Can be severed w/o permission of the other JT, depriving the other JT of survivorship rights
ii. Old Rule: Use of Strawman - convey land to a 3rd party, breaking the joint tenancy, and they convey it back to you leaving you with a tenancy in common. Ex. A & B JT; A  X  A; now A & B are TIC.
iii. Modern Rule & CA: Don’t need a strawman. JT can deed to oneself and create TIC that can be willed.
iv. Riddle v. Harmon: Wife doesn’t want land to go to her husband (JT) so she conveys to herself to sever.  Historically, people would convey to someone else, a strawman, who then conveyed it back to them. Court held that don’t need a strawman to sever JT, can do it by conveying to oneself. The severance can be done secretly.
v. CA Statute (against secrecy of JT severance)
1) A severance of joint tenancy is effective only if the severance has been recorded
2) Exception: if one of the parties wants to sever joint tenancy and they execute a deed w/in 3 days before they die, that deed is OK if has been recorded w/in 7 days after death
vi. Simultaneous Death
1) Not adopted by all jurisdictions
2) Uniform Simultaneous Death Act: If A & B are JT AND cannot be determined who died 1st, treat it as TIC  ½ to A’s heirs & ½ to B’s heirs. 120 hour rule as to who died first.
vii. Mortgage and JT
1) Rule: Mortgage does not convey title and therefore does not sever a joint tenancy.
2) Rule: Mortgage does not survive the death of the mortgagor as a lien on the property. At death, the JT loses all rights to the property, so the lien dissolves with his death. The survivor does not have to honor the lien.
1. Exception: If the JT sold property to a 3rd party before he died or both JT’s signed the mortgage, then the mortgage would stick.
2. Harms v. Sprague: John and William were JT’s. John used his share of the interest to put mortgage on the property & also willed his interest to Sprague. Issue #1: Mortgage does not sever JT, therefore there is no interest to pass to Sprague (remaining JT gets it all). Issue #2: Mortgage evaporated when John died and does not survive as a lien. William gets interest to entire property free of mortgage.
viii. Lease and JT
1) A lease does not sever a joint tenancy 
2) A+B jt  X leases property from them, dies
1. When B dies interest die with him, X is out of luck, A continues to own land and is not bound by the lease 
3) Rents or other payments from 3rd parties: Cotenant who collects must account to other for actual amounts received net expenses 
h. Partition
i. By sale 
1) Partition by sale constitutes a forced sale of the land, followed by division of the profits thus realized among the tenants.
2) Most courts do partition by sale, but prefer in kind
3) Generally, the court is supposed to order a partition sale only if the land cannot be physically divided, although this determination often rests on whether the economic value of the divided pieces is less (in the collective) than the value of the parcel as a single piece
4) Consider economic interests and value of the land, but also if someone’s living on it, their livelihood, family, and emotional attachment
5) Should only be promoted when:
1. 1) physical attributes of the land are such that a partition in kind is impracticable or inequitable
2. 2) the interests of the owners would better be promoted by a partition by sale 
6) Delfino v. Vealencis: TIC both want a partition - D wants in kind, to keep her land/trash business, and P wants in sale. Delfino court made presumption favoring partition in kind, but if (1) physically impracticable or (2) interests of owners would be better promoted by sale  then use partition by sale.
1. Physical Difficulty – Based on the characteristics of the land (Rocky terrain, beachfront area, un-farmable portion).
2. Economic Disadvantage - if the split will make property worth substantially less in pieces than as a whole.
3. Cannot agree not to partition – VOID b/c restricts alienability of land.
ii. In kind 
1) A partition in kind is a division of the property itself among the co-owners.
2) EX: kids fighting over rocking chair 
1. Partition in kind – cutting it in half 
2. Why don’t they want to sell? Not valuable  priceless only to the brothers
3. Court does a time share  each brother alternates having chair every 6 months 
i. Sharing the Benefits and Burdens of Co-Ownership
i. Rule: A cotenant in possession is not liable for rent to his cotenants w/o an agreement to pay rent OR an ouster. 
1) Majority – occupying cotenant not liable for rent despite a demand to vacate or pay rent unless there’s an agreement to pay or an ouster.
2) Minority - occupying cotenant liable if a demand to vacate or pay rent was made
ii. Policy: to encourage the use of the land instead of letting it sit empty
iii. Ouster Rule –denial of one’s right to enter the property:
1) Co-tenant needs to try to occupy the property and be withheld from doing so
2) If there is an ouster, then the tenant rental value to the ousted co-tenant
3) To get an ouster with adverse possession is really difficult, have to make some unequivocal claiming of full ownership
4) Changing the locks OR occupying the property alone is not sufficient to be an ouster. 
5) Spiller v. Mackareth: P is using entire building as warehouse, so D wants rent or half the building vacated (P & D are TIC). Court said P is just exercising his legal right to use the whole property. Court held that P is not liable for rent b/c there is no evidence that P intended to prevent his co-tenants from entering by use of locks – simply protecting his merchandise.
iv. Lessee in Possession
1) One JT is allowed to lease property w/o the consent of another. Each JT has the right to either sell his interest, severing the joint tenancy, or they can lease it to someone else.
2) The lessee gets the same property rights as the lessor had
3) Swartzbaugh v. Sampson (CA): P’s husband leased his portion of land to D for a boxing arena. P wants to say lease is invalid on the basis that she’s a JT and was not part of the agreement. Court holds lease doesn’t violate the JT and won’t void the lease bc the husband was exercising his right. 
1. Remedy: partition—downside is that you lose right to survivorship
2. Remedy: ouster—then you can get fair market value of the rent but not get rid of the lease
3. Remedy: Outlive the other JT
v. Carrying Charges—must be paid or you will lose the property (taxes, mortgage, insurance). Can get a contribution from the co-tenant for the carrying charge in accounting or partition action. But if sole possessor paid carrying costs, no contribution if value of use and enjoyment exceeds costs. Standard burden of ownership, preserves the JT.
vi. Repairs—Majority view—no right to contribution. Minority view—allows with notice. Can recover reasonable credit in accounting or partition action.
vii. Improvements—No right to contribution. In partition-in-kind, try to give it to the person who did the improvement (or the value, not the cost.)
viii. Rents or other payments from third parties
1) Rule: Cotenant who collects must account for actual amounts received
2) Rule: The tenant always has to pay up for rentals to third parties.
1. When renting to a third party that is owed to a cotenant, split the rent
2. 
B. Marital Interests 
1. Divorce – CL: equitable division, Some divide all property some only divide marital property 
a. IN re Graham (Colorado) Majority – The degree is not property. Doesn’t have the exchange value, can’t be transferred, and terminates on the death of the person. Not something they can will to someone else or pass on. Another way to get compensated is to seek alimony.
b. Mahoney Majority (also)– Spouse gets reimbursement alimony for what they contributed to the degree before marriage, (cost of investment of the other spouse’s degree).
c. O’brien—Potential earnings can be calculated by an expert—it is a business partnership. It is an investment and you put money in the investment, so receive money for what you invested plus what you could accrue. Many sacrifices were made to support the spouse so some compensation is necessary.
d. Elkus NY – The contribution of the spouse, rather than the nature of the career, should determine the status as marital property, (here it was marital property to be divided) 
2. Termination of marriage by death of a spouse 
a. Sawada v. Endo
i. Issue: Whether the interest of one spouse in real property, held in tenancy by the entirety, is subject to levy and execution by his or her individual creditors. Majority Rule: Attempted conveyance is void and the estate may not be subjected to the separate debts of one spouse only. Nature of the estate: The indivisibility of the estate, except by joint action of the spouses, is an indispensible feature of the TBE. Want to protect the family interest over the creditors.
b. Dower: Gives surviving wife life estate in 1/3 if real property held during marriage 
i. Includes freehold land owned during marriage and inheritable by issue (FS or TIC, not JT) 
ii. attaches to the land at the moment of marriage, if the land is then owned, or thereafter when the land is acquired
c. Curtesy: At wife’s death, widower entitled to a life estate in each piece of the wife’s real property.
i. attached to all freehold land of which the wife was seized during marriage and that was inheritable by the issue of husband and wife
d. Modern Elective Share 
i. All CL jurisdictions except GA have
ii. Attaches at moment of marriage
iii. Surviving spouse can renounce will, choose statutory share (usually 1/3-1/2)
iv. Usually applies to all of decedent’s property at death
v. Except does not include life insurance or property held in JT
vi. Problem arises with migrating couples:
1) In CP state, no elective share. So if husband and wife move from a CL state to a CP state, and husband dies with will leaving nothing to the wife, wife doesn’t get anything because the protection that she had of the elective share, she lost when moving to a CP state. CP state recognized this as separate property when they moved because property is characterized by where you acquire it. And then divided based on where you die.
e. Community Property 
i. AZ, CA, ID, LA, NV, NM, TX, WA (WI, AK)
ii. -Marriage as a partnership, hence:
iii. -Earnings of spouse owned equally as undivided shares during marriage.
iv. -Earnings include rents, profits, fruits of earnings
v. -Separate Property – acquired before marriage or during marriage by gift, devise, or descent.
1) End of marriage in CP state
1. Divorce -  CP divided (usually 50-50)
2. Death -  Decedent can dispose of  ½ CP (and all separate property) by will.
3. If no will, spouse (usually)takes decedent’s share of CP.
vi. Issues:
1) Manager acts as fiduciary—either party can manage community but can’t manage in a way that’s harmful to the community
1. W.C. Fields Problem—They were still married and he was giving away money to another woman, his will didn’t leave much for his wife. Wife was entitled to half that money back since it was part of the community and he wasn’t managing it for the benefit of the community.
2) Migrating couples-domicile at time of acquisition determines character (absent agreement) BUT residence at death determines distribution rules
3) Mixing community property with separate property.  Effect when property purchased before marriage?
1. Inception of right – character of the property is determined at the inception of the legal right to the property
a. Spouse X purchases a house before marriage. During marriage X continues to pay for it—house belongs to X. But community gets paid back if they put money into it. 
2. Time of vesting –the character of the property is determined when title passes
a. When it is all paid off and you get the title that’s who gets the ownership interest 
3. Pro Rata share (CA) – The % of the purchase price paid prior to marriage established the portion of the property that is separate & the % of the purchase price paid with community funds establishes the community interest of the property
a. interest is divided proportionally 
vii. Domestic Partners
1) states used to recognize common law marriage, not anymore
2) easier to get to the courthouse so we do away with it
3) CA recognized implied contract to take care of someone you’re cohabiting with
V. LEASEHOLDS: LAW OF THE LANDLORD AND TENANT 
A. Leasehold Estates 
B. Landlord always holds the land in duration longer than the tenant, say they have a fee simple absolute, renting out property for a shorter period and in the end there’s a reversion to the LL
1. Term of Years
a. Estate that lasts for some fixed period of time or for a period computable by a formula that results in fixing calendar dates for beginning and ending, once the term is created or becomes possessory (automatically ends at the end of the term) 
b. No notice of termination is necessary to bring the estate to an end
c. Can be terminated earlier upon the happening of some event or condition
2. Periodic Tenancy 
a. Lease for a period of some fixed duration that continues for succeeding periods until the landlord or tenant gives notice of termination (either party can terminate, must terminate to end, unlike T.o.years)
i. EX: “to A from month to month”, “to B from year to year”
ii. 6 months notice required to terminate a year-to-year tenancy
iii. Tenancy of less than a year – notice of termination must be given equal to the length of the period but cant exceed 6 months, (EX: month to month = 30 days) 
iv. must terminate on final day of period (EX: can’t terminate in the middle of a lease term) 
v. death of tenant has no effect on tenancy
vi. presume that it renews until somebody stops it 
3. Tenancy At Will 
a. Tenancy with no fixed period that endures so long as both landlord and tenant desire, ends when one party terminates 
b. not common
4. Tenancy at Sufferance: Holdovers 
a. Arises when a tenant remains in possession (holds over) after termination of the tenancy
b. Landlord has 2 options:
i. Eviction (plus damages)
ii. Consent (express or implied) to the creation of a new tenancy 
c. Most often, holding over gives rise to a periodic tenancy 
C. The Lease
1. Why might it matter if arrangement is a lease? Matters primarily whether or not an arrangement amounts to a lease because leases give rise to the landlord-tenant relationship, which carries with it certain incidents – certain rights and duties and liabilities and remedies – that do not attach to other relationships.
2. Conveyance or contract? Both. Transferring an interest in land to someone else, and the parties are in a contractual relationship with mutual promises and ongoing responsibilities to each other.
3. Statue of Frauds provide that leases for more than a year must be in writing. 
4. LLs use form leases- standardized docs offered to tenant with no negotiation terms (take or leave it) 
D. Delivery of Possession
1. English rule: landlord responsible 
a. LL better to evict because more experienced, this rule more economically efficient 
2. American Rule: landlord not responsible (Cons: may encourage old tenant to hold over)
a. Under the American rule, the lessee has a right to possession, but absent an explicit covenant, the lessor has no duty to deliver possession.
3. Hannan v. Dusch: P unable to move in because of a holdover by previous T. Court adopted the American Rule by holding that LL had no duty to deliver vacant premises—LL must deliver legal possession but not actual physical possession. So P can’t sue LL, but only the old T. P should’ve put it explicitly in the contract that it had to be empty (make it a contractual relationship). Rationale: Puts a huge burden on LL to have to get the tenants out, and would be liable for the wrongful conduct of the third party. Would be afraid to enter into any leases.
a. English Rule: Duty on the landlord to deliver vacant premises
i. Rationale: not the expectation that the tenant would knowingly contract for a lawsuit, more fair to presume it’s on the LL.
E. Subleases and Assignments
1. Formalistic approach: assignment arises when the lessee transfers his entire interest (entire lease term) under the lease – when he transfers the right to possession for the duration of the term.
2. If lessee transfers anything less than his entire interest (remaining lease term) a sublease results. A sublease allows the lessor to have a reversion – property goes back to him at end of term 
3. IF tenant defaults, two way for LL to recover unpaid rent 
a. Privity (relationship) of estate: if a tenant is an privity of estate to the LL then he is liable for rent
i. Lease between LL and original tenant amounts to conveyance creates between the LL and the tenant the so-called privity of estate 
ii. Tenants interest has to adjoin (abut) the LL’s interest 
b. Privity (relationship) of contract: if tenant is in privity of contract with LL he is liable for rent  
i. Promise from the tenant to pay rent from the LL, court wants an express promise 
c. Ernst v. Conditt: P leased land to Rogers, who then transferred the land to D. When D defaulted, P sued him for rent, but D claimed that Rogers was still liable because he was only a sub-letter. Assignment or sublease? Assignment because Rogers gave away every interest he had, gave up the remaining time on his lease.
i. Rule: The words used in an instrument are not conclusive, rather it is the intentions of the parties that govern whether the instrument is a sublease or assignment.
ii. Rogers: Since Rogers assigned his whole interest to D, he is not in privity of estate w/LL. However, Rogers is in privity of contract w/LL since he expressly promised to pay rent to LL (and never released from obligation). LL can therefore sue Rogers for the rent b/c he’s in privity of contract w/LL
iii. Conditt (D): Since Conditt got an assignment of the entire lease term, he is in privity of estate w/LL (voluntary passing on). 
1) Privity of Estate—Voluntary passing of LL’s possession to someone
iv. Court was wrong in determining rent liability based on assignment v. sublease. Even if there’s a sublease, Conditt may still be liable for rent for being in Privity of Contract w/LL.
v. Takeaway—to figure out whether it’s an assignment or sublease look at intent
1) Was there a reversion or any remaining time interest?
F. Tenant who defaults 
1. Tenant in Possession
a. Tenant may be in breach of a lease by: Not paying rent & Holdover tenant – T refuses to vacate after lease expires
b. Self Help
i. Self-Help
1) Common Law Rule (Majority): LL is legally entitled to retake possession by self-help if he has a right to possession and:
1. T overstayed the lease, or
2. T is in breach of the lease;
3. Lease contains a re-entry clause AND
4. Means of reentry are peaceable 
2) Modern Rule & CA Rule (Minority): Self-help is never allowed, no matter how peaceful. Must resort to judicial process to evict a T (do not want LL taking the law into their own hands) 
3) Sometimes jurisdictions make a distinction between residential and commercial tenants—commercial tenant has a lot more experience so can have more equal bargaining power; greater weight goes to loss of residence than loss of business; don’t have the same level of necessity with your commercial space but an immediate vulnerability if you’re kicked out of your home
1. Berg v. Wiley: After continued dispute about remodeling and health code violation, LL resorted to self-help repossession (not going to court) by changing the locks. T sued LL for wrongful eviction. Court adopted the Modern Rule and held that LL didn’t act in a peaceable manner in evicting T. LL had to resort to the judicial process instead.
ii. Waiver of Rights – suppose that for a decrease in rent, T must sign a lease agreement w/provision that LL can use self-help to evict. Will the court enforce T’s waiver of rights to the judicial process?
1) Courts are split:
1. Some Enforce – the modern rule is for the protection of the T – if T knowingly waives his rights in exchange for rent reduction, then waiver should be enforced.
2. Others Won’t Enforce – It’s a rule to protect the society from violence. So even if individual T does waive his rights, it will not be enforced.
2. Tenant who has abandoned Possession (T moves out and breaks lease)
a. Mitigation of Damages
i. Old Rule: LL is not required to mitigate damages
1) Based on Property Rule – leasehold has been conveyed to the T and is no longer LL’s problem 
ii. New Rule: LL has a duty to mitigate damages
1) Based on Contract principles – leasehold is an ongoing contract and the non-breacher can sue the breaching party. 
1. Mitigation of Damages – LL makes reasonable efforts to re-let the premises, such as: advertise, put up a sign, employ realtor, show apartment.
2. Avoidable consequences – LL doesn’t get to recover for damages that he could of avoided
2) Sommer v. Kridel: T broke lease; LL did not re let and sued for rent. Court held that T is not liable for back rent b/c LL did not attempt to mitigate the damages. (marriage canceled) 
3) Exception: Lost volume seller – B1 orders blue Toyota and breaches; B2 comes in and buys the blue Toyota intended for B1. Sale to B2 didn’t mitigate B1’s damages – b/c volume seller lost out on one extra car that could of sold.
4) Compare: Antique Seller - B1 orders an antique car and breaches; the car is then sold to B2. B1’s damages were mitigated by B2’s purchase.
iii. Surrender
1) Tenant’s offer to end lease
2) If accepted by LL, terminates lease
3) Explicit –   Sommers (T expressly communicates surrender to LL)
4) Implicit --  Tenant abandons (or never takes possession)
b. Vacant Stalk Rule: LL’s who have other vacant apartments for lease
i. If T abandons the lease and LL has other vacancies (Sommer jurisdiction), the unit should be:
1) treated it like any other vacant unit
2) can’t influence the new T as to which unit to choose
G. Duties, Rights, and Remedies (Especially Regarding the Condition of the Leased Premises)
1. Landlord’s Duties; Tenant’s Rights and Remedies 
a. Traditional rule: Caveat lessee
i. let the lessee beware, tenant takes property as is, different times – tenant could fix own property
ii. Modern: apts in more urban areas, tenants not as equipped to fix things on property 
iii. If LL evicts tenant then tenant is no longer liable for rent, may have to still pay damages 
b. Actual Eviction
i. Tenant is deprived of the occupancy of some part of the demised premises
c. Theory of Constructive Eviction
i. To claim constructive eviction, T must leave the premises. Risky bc if court finds it wasn’t constructive eviction you’ll have to pay all the rent that was due.
ii. When the lessor without intending to ousts the lessee—does an act by which the latter is deprived of the beneficial enjoyment of some part of the premises 
iii. If the LL wrongfully interfered with the tenant’s enjoyment of the demised premises, or failed to render a duty to the tenant as expressly required under the terms of the lease, the tenant could abandon the premises and cease payment of rent (premises are so bad that they are not suitable for the purpose in which it was rented)
iv. Tenant is relieved of obligation to pay rent, without doctrine tenant still had to pay rent 
v. Mostly relevant for commercial leases
vi. no partial constructive eviction—a constructive eviction must more broadly interfere with the use and enjoyment if the tenant stays in possession
d. Partial Eviction
i. Actual eviction from part of the location, enough to say T no longer has to pay rent
e. Covenant of Quiet Enjoyment 
i. Tenant shall have the right of possession, occupancy, and beneficial use of every portion of the leased premises. 
ii. A covenant of quiet enjoyment insures an owner or tenant against a disturbance of his or her right to possess or use property.
f. Village Commons v. Marion County Prosecutor’s office 
i. Lost of water problems and damage being done to property. D(tenant) left and said they were constructively and actually evicted. Actual Eviction—when LL said not to use certain rooms, deprived of a material part of the premises. Constructive Eviction—act of omission by LL that prevents T from having full enjoyment of the property. Court says the damage was enough for constructive eviction because it was recurring, not fleeting, and LL knew bc otherwise he wouldn’t have told D to move their boxes. 
g. The illegal lease 
i. Allows the tenant to remain in possession but not pay, or have the amount reduced
ii. In order to claim that the tenant must show the illegal condition existed at the time they entered the lease 
iii. Unsafe and unsanitary conditions as defense to suit to evict for nonpayment.
1) BUT:
1. Code violation must exist at the time lease is entered into.  
2. Makes lease unenforceable.
3. Becomes a tenancy at sufferance  
iv. Gives the tenant advantage over constructive eviction because they can stay, don’t have to leave to claim illegal lease
v. Brown v. Southhall Realty 
1) Mrs. Brown is not liable under her lease with Southall because the contract was made in violation of District of Columbia Housing Regulations (horrible, unsafe and unsanitary living conditions in apt). 
2) A contract made in violation of a statute is void and cannot be enforced against one who otherwise breaches said contract, as long as the prohibition is meant to serve as a penalty.
3) Minor technical violations don’t render a lease illegal, nor do violations of which the landlord had neither actual nor constructive notice
2. Implied Warranty of Habitability 
a. LL will deliver over and maintain, throughout the period of the tenancy, premises that are safe, clean and fit for human habitation. This warranty of habitability is implied in tenancies for a specific period or at will. Cannot be waived. 
b. The implied warranty of habitability coves all latent and patent defects in the essential facilities of the residential unit. (dishwasher, issues with the pool do not apply) extends into common areas 
c. Courts can look to the relevant housing code to determine whether there was a breach in implied warranty 
d. Tenant has to give notice to the LL
e. Tenant Remedies 
i. Tenant stayed in and paid rent  rent abatement and damages
ii. Stay in, withhold rent, rent abatement and damages
1) Can get punitive damages if breach is willful or wanton 
iii. Tenant can move out and terminate the lease 
iv. Tenant can repair and deduct (Tenant has to act reasonably, must let the LL know of the problem, then if they don’t fix it in a reasonable time then the tenant can fix it himself) 
v. Hilder v. St. Peter: P living house w/number of defects which LL failed to fix. P remained in the house and paid all rent. Now suing for damages and refund of rent paid. Court found that LL failed to deliver property that is safe, clean, and fit for human habitation per the Implied Warranty of Habitation present in every residential lease. P is allowed to withhold future rent and seek damages in the amount of rent previously paid. 
1) Rule: When the landlord breaches the implied warranty of habitability, tenant can withhold rent, repair defects and deduct this cost from rent payments, seek rent already paid, and seek punitive damages in the appropriate cases. 
H. Selection of Tenants – Unlawful discrimination 
1. Fair Housing Act—Makes it unlawful to refuse to sell/rent a dwelling (not all property) to any person bc of race, color, religion, national origin, sex, persons w/children, and handicapped people.
a. Advertising: In addition to prohibiting discrimination in renting/selling, the act prohibits advertising or making any public statement that indicates any discriminatory preference
b. Exemptions: FHA provides that private clubs, dwellings for religious orgs, and certain specified persons are exempt from the act
i. Single-Family dwellings: A person leasing/selling a dwelling she owns is exempt if she: (i) does not own more than 3 such dwellings, (ii) doesn’t use a broker, and (iii) doesn’t advertise in a manner that indicates her intent to discriminate
ii. Small owner-occupied multiple unit—a person is exempt if she is offering to lease a room or an apartment in which she lives and doesn’t advertise in a discriminatory manner
iii. Hypos:
1) O inserts an ad in a newspaper offering to rent a room in her house to a white person. O is in violation of FHA prohibiting against discriminatory advertising.
1. if O doesn’t advertise, she isn’t in violation of FHA if she refuses to rent to blacks
a. However, if O refuses to rent to blacks, O is in violation of CRA, which contains no exemption for owner-occupied dwellings.
2) Mrs. Murphy exemption—She can actually discriminate, but not advertise that she’s discriminating, under FHA.
1. If she doesn’t rent to German people doesn’t violate FHA bc she has an exemption, but it would violate CRA only if German constitutes a race.
2. Civil Rights Act—Bars racial or ethnic discrimination only. Applies to sale and rental of all property and there are no exemptions.
a. Doesn’t affect advertising
3. Fair Housing Council v. Roommate.com 
a. Issue: Does FHA apply when you’re in a roommate situation. Judge says FHA doesn’t apply to roommates. There’s a privacy concern once you get into the home. The constitution gives a right to association and a right not to associate. Also, FHA applies to dwellings, dwellings stop at the door—don’t want to draw lines inside the home.
i. Provision that the loser is required to pay the attorney fees: We want private parties to help out the government in going after violators
VI. SCOPE OF REAL PROPERTY RIGHTS: PART I COMMON LAW LIMITS (NUISANCE)
A. JUDICIAL LAND USE
1. NUISANCE
a. A substantial and unreasonable invasion of another’s interest in the private use and enjoyment of land  (Must effect person of ordinary sensitivities) 
i. If you’re a tenant or landowner you can sue for nuisance, but not a visitor
ii. Compare to trespass: Trespass, reasonableness doesn’t matter, here it does.
iii. Intentional Private Nuisance (protects rights in the use and enjoyment of land)
1) (1) Acts for the purpose of causing the nuisance or knows that it is resulting from his conduct, or (2) Knows that it is substantially certain to result from his conduct.”
2) Substantial and unreasonable interference with use and enjoyment of land 
3) NOTE: Liable regardless of degree of care or skill exercised by him to avoid the injury
4) TWO TESTS:
1. Threshold test focuses on the gravity of harm to the Plaintiff. (Jost v. Dairyland Power Coop)
a. Gravity factors (plaintiff):
i. Extent of harm
ii. Character of harm
iii. Social value law attaches to enjoyment 
iv. Burden on person harmed 
v. Suitability of the particular use or enjoyment invaded 
2. Restatement test balances the gravity of harm to Plaintiff with utility of Defendant’s actions. (not used often bc it’s so harsh)
a. Gravity factors (plaintiff):
i. Extent of harm
ii. Character of harm
iii. Social value law attaches to enjoyment 
iv. Burden on person harmed 
v. Suitability of the particular use or enjoyment invaded to the character of the locality
b. Gravity Factors (defendant) 
i. Social value that the law attaches to primary purpose 
ii. Suitability of conduct to the character of the locality 
iii. impracticability of preventing or avoiding invasion 
5) An intentional invasion of another's interest in the use and enjoyment of land (intentional private nuisance) is unreasonable if 
1. (a) the gravity of the harm outweighs the utility of the actor's conduct, or
2. (b) the harm caused by the conduct is serious and the financial burden of compensating for this and similar harm to others would not make the continuation of the conduct feasible.
iv. Public Nuisance (protects public rights)
1) Unreasonable interference with a right common to the general public
1. Unreasonable circumstances
a. Whether conduct interferes with public health, safety, peace, comfort or convenience
b. Whether conduct is continuous or has produced a permanent or long lasting effect 
v. Remedies
1) So, if nuisance is found, what do we do about it?
2) Nothing, or just give nominal damages
3) Injunction—Enjoin D’s activities (Estancias). Doesn’t take into account sentimental value, inconvenience of moving
1. Advantages: Sends a strong policy message to other polluters; stops the nuisance; fair outcome if you can’t accurately measure damages; harm is difficult to quantify ($ might not be fulfilling); harm ought not to continue
4) Damages—Allow D to continue activity but require payment of (permanent) damages. (Boomer). Health concerns are not included in damages.
1. Advantages: Administratively efficient; monetary efficiency, few parties.
2. Disadvantages: No incentive to stop after you pay; hard to quantify
5) Purchased Injunction—Enjoin Activity but require P to pay D (Spur)
b. Morgan v. High Penn Oil (Private Nuisance)
i. D operated an oil refinery next to P’s property. P brought forth evidence that showed that the refinery emitted nauseating gases and odors a few days per week.
ii. Rule: An action for private nuisance may be maintained even though the party producing the nuisance is not negligent in its actions.
c. Estancias v. Schultz (Private Nuisance)
i. P had a quiet home until D erected an apartment building next to their property – air conditioning unit on apt building was noisy. Court didn’t weigh the use of the air conditioning, the focus is on the benefit to the public. No evidence there’s an inadequate supply of housing, so burden on D to show public necessity.
ii. Rule: A trial court must engage in balancing the equities when determining whether an injunction is appropriate to abate a nuisance.
d. Boomer v. Atlantic Cement Co. (Public Nuisance)
i. Until this point, the rule was that if you find a nuisance, give an injunction. Now, you can pay permanent damages in lieu of injunction. No injunction here because the court doesn’t want to be in the business of regulating pollution, thinks it should go to the legislatures. Also worried that technology won’t keep up with what the court asks of the industry to mitigate the harm. Also, look at the balance between losing jobs and allowing the injunction. Balance at the remedy stage. Utilitarian approach.
1) Dissent—licensing a continuing wrong
e. Spur Industries v. Dell E. Webb (Public Nuisance)
i. Cattle feedlot produces a large amount of manure, attracting lots of flies and the smell is affecting part of D’s development. D came to the nuisance, brought the development to the cattle feedlot after it had been operating for years. Court rules for a purchased injunction bc although it’s a big nuisance, D brought the people to the nuisance so D has to pay P’s costs to stop and move. Why issue an injunction at all if D isn’t blameless? Bc for the people who bought the homes, it’s not their fault.
f. Nuisance Law and Environmental Control
i. It can be a way to regulate pollution
VII. EASMENTS AND SERVITUDES
A. SERVITUDES
1. Agreement bw private landowners where on has a non-possessory interest in another’s real property
a. most commonly easements and covenants
b. most “run with the land”
2. The rights in someone else’s land are attached to ownership of another parcel; the servitude is appurtenant to ownership of a dominant estate whose owner benefits from the use of the servitude on the servient estate
3. Five types of servitudes:
a. A is given the right to enter upon B’s land
b. A is given the right to enter upon B’s land and remove something attached to the land
c. A is given the right to enforce a restriction on the use of B’s land
d. A is given the right to require B to perform some act on B’s land
e. A is given the right to require B to pay money for the upkeep of specified facilities
4. Easement—irrevocable right to use or control some aspect of another’s property
5. Licenses—revocable permission to do something that would otherwise be a trespass
a. license coupled with interest can’t be revoked
b. revocable under estoppel
6. Real covenants/equitable servitudes—promise to do or not do something on the burdened parcel that applies to successive owners
B. EASMENTS
1. Rights to do specific things on someone else’s land, irrevocable by owner, intended to be mostly permanent or at least a specific period
2. not a grant of full possession of the land, just specific access rights
3. granted by deed by the owner of burdened land to the easement owner
4. Terms:
a. Affirmative Easement—granted by servient owner, right to do something on land (cross over, put line through, or use another’s land)
b. Negative Easement—prevents owner of land from doing something on their land (blocking light, air, water, lateral support etc.)
c. Dominant Tenement—land receiving the benefit
d. Servient Tenement—land that is burdened/providing the benefit
e. Easement in Gross—not intended to be attached to the ownership of particular parcels of land (placing of utility lines or sewer pipes)
i. can have without dominant tenement
ii. not directed to benefiting a parcel in land
f. Appurtenant Easements—Intended to “run with land”, so the benefit of any easement will pass onto a future owner of dominant land and the burden will pass onto future owner of servient land
i. intended to run with land
ii. in writing
iii. owner of servient land purchased with notice
g. Profits—a right to go in and take something off the land
5. Distinguish easement in gross with appurtenant easements
a. determine by looking at original intent of landowners
i. did they intend to keep this servitude personal or attached to the land for future owners’ benefit/burden?
b. courts favor appurtenant (more value, lease easements elsewhere) bc they stay with the land
6. Types of Easements
a. Express Easements—in writing, to comply with statute of frauds
i. usually owner gets paid, (non-express easement usually no payment. problem with making someone pay in that case would be that they might have assumed when they bought the land that they had the easement so they thought they were already paying for it)
b. Implied Easements—arise only when one piece of land is divided into two or more plots; inference about the intention of parties.  Must be that at some point this was one parcel under one common owner who divided it, and the easement existed at the time it was divided.
i. Prior Use (Quasi-Easement)— created by courts from imperfect granting deeds that had originally left out the word “easement”
1) the two parcels were at one time of common ownership
2) one parcel derived a benefit from the other before sale
3) use was continuous and apparent
4) continued use of easement is necessary or convenient to enjoyment of land
5) Van Sandt v. Royster:  1904 Bailey owned land at issue, public sewer then constructed and a private drain was constructed from her residence running across lots 19 and 20 to the public sewer.  P acquired lot 19, D acquired lot 20.  P discovered his basement flooded with sewage and that the sewer drain ran across his property.  D refused to cease draining.  P charged with notice of the lateral sewer.
1. Rule:  Prior use must have been known to the parties at the time of the conveyance, or at least have been within the possibility of their knowledge at the time.
2. Reservation versus Grant
a. Reservation—original owner reserves the right of easement in the property they sell (keeps it for themselves)
b. court will allow a reservation to be implied, but look in great detail at the circumstances:
c. terms of conveyance
d. consideration given for it
e. claim was made against a simultaneous conveyee
f. extent to which prior use was known to the parties
g. multiple conveyees
h. whether there were reciprocal benefits
i. Grant—owner conveys the right of easement (gives the easement)
j. Hypo—A owns whole room and sells it to B under a general warranty deed.  Years later A says he reserved an easement and can do something across B’s land.  Concerns the court more that A later comes and says that he has an easement, not that B’s getting an easement.
ii. Necessity—only deals with land-locked parcels where one parcel does not have access to public road; no prior use is necessary.
1) requires strict necessity
2) Othen v. Rosier:  Land of both parties formerly owned by Hill.  Othen’s lot not contiguous to any of the roads so he must cross somebody else’s land to get to highway.  When waters threatened to damage the roadway, Rosier caused a levee to be constructed, making it difficult for Othen to use the easement.
1. Rule:  Before an easement can be held to be granted by implied reservation it must be shown that:
a. there was a unity of ownership of the alleged dominant and servient estates
b. the roadway was a necessity, not a mere convenience, AND
c. the necessity existed at the time of severance of the two estates
2. Since Hill owned everything, he didn’t need to use the easement.  Therefore, the necessity didn’t exist at the time of severance, so Othen loses.
c. Easements by Estoppel (Exception to Express)
i. when an owner gives someone else permission to use her property in a particular way and the licensee invests substantially, and reasonable revocation would be an injustice.
1) reasonable reliance
2) licensor created situation where revocation did not seem likely
3) revocation here could be fraudulent
4) provides permanent easement or one that lasts for whatever time necessary to avoid injustice
5) works with oral easements or written ones that do not satisfy SOF
ii. How to make:
1) written but does not meet SOF
2) oral and grantee invests reliance
3) intends to make revocable license, but court makes into an easement
iii. Hollbrook v. Taylor:  Taylors bought property and built upon it.  To do so they had been using the road across Holbrook’s property, and they had to make improvements to the road to be able to build their house.  They were using the road with the easement and Holbrook then decided he didn’t like it so he blocked the road.
1) Rule— Where the licensee has exercised the privilege given him and erected improvements or made substantial expenditures on the faith or strength of the license, it becomes irrevocable and continues for so long a time as the nature of the license calls for.
d. Easement by Prescription
i. Use of property of another
ii. Use is open and notorious
iii. use is continuous
iv. lasts for statutory period
v. land owner knew of use—adverse
vi. NOTE: not exclusive
vii. NOTE: no negative easement by prescription
1) issues with easement by prescription (establishing adversity):
1. often the owner is also using the same road, so it’s shared
2. usually the owner knows that the other person is using the property
3. the person with the easement wouldn’t be acting like the true owner in a way that contradicts the actual owner’s right
7. Terminating Easements
a. Release—normally requires a writing—SOF 
b. Expiration—end of time period set in original grant or for defeasible easement—terminating event happens
c. Merger—servient and dominant tenements come under common ownership
d. Estoppel—reliance by servient owner on statements made by the dominant owner
e. Abandonment—usually requires more than non-use, need to show through some kind of act that you’re not using something anymore, except in some states with easements by prescription not sued for statutory period
f. Prescription—the servient owner re-adversely gets the easement
g. Condemnation—different levels of government have the power to take property
h. Brown v. Voss:  1952 predecessors in title to parcel A granted to the predecessor owners of parcel B a private road easement across parcel B.  Voss acquired parcel A in 1973 and Brown bought parcel B and C from two different owners.  Previous owner of C was not a party to the easement grant.  Brown used easement for both B and C.
i. Rule:  The easement to access a certain parcel cannot be extended to another parcel.
ii. Court agrees with rule that easement doesn’t extend to C, but says that there still does not need to be an injunction since no damage has really been done.
C. REAL COVENANTS AND EQUITABLE SERVITUDES:  Private Agreements to Limit Land Uses
1. Negative Easements Limited
a. Common law list closed in England, four only:
i. blocking windows
ii. interfering with air flow to land via a defined channel
iii. removing building support
iv. interfering with flow of an artificial stream
b. US—mostly follows English model, though occasionally allows additional ones, e.g., view, solar.
2. Potential Requirements
a. Creation: Writing
i. real covenants require a writing
ii. equitable servitude will sometimes be inferred from a common scheme
b. For Running:
i. Intent
1) must be express
2) were they intending that anyone who buys this parcel of land will be burdened by it, and for the other will they be benefiting from it
ii. Notice
1) will the person who’s buying the land be notified of the burden
iii. Touch and Concern
1) the promise has something to do with the land, not just a random promise
2) Hypo:  A promises her neighbor that she will always read a book every night, and they put it in writing and her neighbor pays her.  Does that touch and concern the land? no bc you can read it anywhere, it doesn’t need to be on that land.  No reason it would go on after A, it’s personal to A.
3) Hypo:  A makes agreement that she’s only going to build residential units on her property.  Affects the value of her land and nearby residents as landowners.
iv. Vertical Privity
1) Full vertical privity—the successor gets the exact same estate. (A has fee simple and sells estate to B, B gets fee simple estate.)
2) Limited vertical privity—e.g. fee simple absolute property leased out.  Leasee has some privity but not full privity.
v. Horizontal Privity
1) Agreement bw the original parties, (concerns the initial parties to the agreement)
2) when the promise was first made, even if both properties have passed on to others
3) Majority view: to have horizontal privity, have to have a conveyance of an interest in land—need a conveyance attached to the promise
c. Traditional Approach to “Running”
i. Burden side—party against whom covenant or equitable servitude is being enforced
1) at law (real covenant): intent, notice, touch and concern, strict vertical privity, horizontal privity
2) at equity (equitable servitude): intent, notice, touch and concern
ii. Benefit side—party claiming he can enforce covenant
1) at law (real covenant): intent, touch and concern, minimal vertical privity
2) at equity (equitable servitude): intent, touch and concern
iii. NOTE: much easier to meet the requirements for a burden and benefit to run to an equitable servitude
d. Variations on “Running”
i. Burden side
1) At law (real covenant): writing, intent, notice, touch and concern, strict vertical privity, horizontal privity
2) At equity (equitable servitude): writing (or common scheme), intent, notice (common scheme), touch and concern
ii. Benefit Side
1) at law (real covenant): writing, intent, touch and concern, minimal vertical privity
2) at equity (equitable servitude): writing (or common scheme), intent, touch and concern, minimal vertical privity (minority jurisdictions—Neponsit)
e. Runyon v. Paley: Gaskins conveyed some of her land to Runyon and the remainder to Brughs with a restriction that the land shall be used for residential purposes only until adjacent or nearby properties are turned to commercial use.  Paley gets property from Brughs and began constructing condos there.
i. these restrictions touch and concern the land bc they affect its economic value
ii. there’s horizontal privity bc at the time she conveyed to Brugh, the promise was attached to it
iii. there is vertical privity from Brugh to Paley
iv. intent—the language of the original agreement only talks about the burden running, but from the circumstances, court can infer that parties intended it to run to the benefit of her parcel—it’s in the nature of the restriction that they’re trying to create a residential community
f. Neponsit v. Emigrant Industrial Savings Bank:  Tract developed strictly for residential community, and Neponsit conveyed lots in the tract to purchasers.  Conveyed lot now owned by D, which contained covenant that they will be subject to an annual charge to property owners’ association to maintain land.
i. Does a covenant to pay money (an affirmative covenant) touch and concern the land? yes, bc they’re using the money to keep up the common areas of this community—affects the value of yours and other people’s properties
ii. Rule: This type of charge does touch and concern the land.  A covenant which runs with the land must affect the legal relations of the parties, and going with intent, it seems that it was intended to touch and concern the land, even though it was a charge.
iii. homeowners associations can step into the shoes of the land owners
g. Sanborn v. McLean:  Common scheme.  D started a gasoline filling station at the rear end of his lot.  P owns adjoining land, and both P and D trace title to proprietors of subdivision.  P claims gasoline station is in violation of the general plan fixed for use of all lots on the street for residence purposes only, and that D’s lot is subject to a reciprocal negative easement.
i. Rule: Reciprocal negative easement—if the owner of two or more lots sells one with restrictions of benefit to the land retained, the servitude becomes mutual, and, during the period of restraint, the owner of the lot or lots retained can do nothing forbidden to the owner of the lot sold.  
1) It is not personal to owners but operative upon use of the land by any owner having actual or constructive notice thereof.  This notice puts a higher burden on the purchaser
1. actual notice—they receive deed that explicitly has restriction
2. constructive notice—should have known
3. inquiry notice—harder to have known than constructive, would have had to have done work to find out
2) Originates for mutual benefit and must start with a common owner.
3) when a common owner passes a restriction on the surrounding lots, they’re making a common scheme about this area that comes back and hits this lot
ii. do still need to have an original common owner which is creating this common scheme—arises mostly in cases of subdivisions
iii. CA doesn’t recognize this, needs to be in writing
iv. policy reasons—don’t want to let this one thing ruin the scheme, create a lot of future conflict if the court doesn’t rule this way—so make limited exemption here to the writing requirement
v. can only be enforced through equitable servitude
3. Terminating Covenants
a. Merger—have parcels merge which originally benefitted and burdened each other
b. Release—buy someone out of their covenant or person decides to release you
c. Acquiescence—consent to a breach of covenant
d. Abandonment—restrictions are completely disregarded
e. Equitable bases:
i. Unclean Hands—party making the claim can’t fairly claim it bc of actions they’ve taken
ii. Laches (bars enforcement only)—waited too long, more equitable
iii. Estoppel—can be estopped from raising a claim
f. Eminent domain—government takes property and pays compensation
4. Changed conditions
a. inapplicable to easements
b. there has been such a radical change in conditions that perpetuation of servitude would be of no substantial benefit to the dominant estate
c. restatement is more lenient on affirmative covenants, particularly in areas of paying for services or facilities
d. conflicting property theories—enforcement of promises, efficiency, fairness
e. Western Land v. Truskolaski:  Appellant subdivided development and at that time subjected lots to covenants restricting them to single family dwellings.
i. Rule:  In order for there to be an abandonment, the changes must be so general as to frustrate the original purpose of the agreement. 
1) Covenants are still enforceable if they are of real and substantial value to the parties.
ii. NOTE: does not matter that the property is worth a lot more as a commercial entity
iii. covenants still enforceable if the purpose has not been thwarted and the covenants are still of real and substantial value to the homeowners
f. Rick v. West:  P sold D a half acre lot of his 62 acre land with a covenant restricting the land to single-family dwellings.  P later wanted to sell the land to an industrialist, but D wouldn’t release the covenant in her favor and the sale fell through.
i. Rule:  Restrictive covenants in respect of land will be enforced by preventive remedies while the violation is still in prospect, unless the attitude of the complaining owner in standing on his covenant is unconscionable or oppressive.
1) not a question of balancing the equities of the development with D’s property, or the fact that D alone has refused to release the covenant
ii. no balancing of equities, won’t substitute money damages for injunctive relief
iii. strict rule, no balancing of the equities
iv. zoning (public action) does not trump private agreement
v. some states have changed by statute
5. Evaluating Covenants and Equitable Servitudes
a. First ask: remedy being sought?
i. injunction—equitable servitude
ii. damages—real covenant—more required to prove here bc damages could exceed the entire value of the property
b. Second ask: need to analyze benefit, burden, both?—for running
i. making the promise (contract) stick to the land so that future purchasers are bound by it too
ii. if one of the original parties is involved, don’t have to worry about running
c. Neponsit’s rule (homeowners fee is enforceable) allows the common interest community—shapes land use, allows form of ownership to expand
6. Common Interest Communities
a. homeowners associations
b. condominiums
c. cooperatives (less common, mostly in NY)
d. Nahrstedt v. Lakeside Village Condominium Association, Inc.:  D is a large condo development subject to pet restriction.  P purchased a condo and moved in with her 3 indoor cats who P claimed would not bother anyone.  D demanded that cats’ removal and fined P.  
i. Rule:  Restrictions have a presumption of validity and have required of challengers that they demonstrate the restriction’s unreasonableness by the deferential standard applicable to equitable servitudes.
1) the restriction must be uniformly enforced in the condominium development to which it was intended to apply unless P can show that the burdens it imposes on affected properties so substantially outweigh the benefits of the restriction that it should not be enforced against any owner.
2) equity will not enforce any restrictive covenant that violates public policy, or where the burden substantially outweighs the benefit to the community
ii. Policy:  
1) court wants stability and uniformity
2) court does not want to be second guessing the standards of homeowners associations
3) financial burden on the other homeowners bc the association would have to up fees bc they’re paying legal fees
4) people who relied on these restrictions when they purchased the covenants
e. 40 West 67th Street Corp. v. Pullman:  D is a shareholder-tenant in P’s cooperative building, and D engaged in disruptive and intolerable behavior.  Cooperative voted and determined that bc of D’s objectionable conduct, they could terminate D’s lease.
i. Rule:  The business judgment rule is the proper standard of judicial review when evaluating decisions made by residential cooperative corporations—courts defer to the decisions made bye the board of directors in good faith and within the scope of their authority
1) In order to trigger further judicial scrutiny, must make a showing that the board acted
1. outside the scope of its authority
2. in a way that did not legitimately further the corporate purpose, OR
3. in bad faith
ii. take-away—business judgment rule applies to cooperatives
VIII. ZONING
A. Legislative land use control—usually done by city council
B. Assumptions behind early zoning
1. segregation of uses is desirable
2. central goal is wholesome (i.e. single-family) housing
3. open space is important for healthy living
4. effective regulation can protect against change
5. Euclid set the framework for a lot of zoning—“Euclidian”
C. Village of Euclid v. Ambler Realty Co.:  Appellee owns a tract of land that is now in a restricted area limited to residential purposes.  The tract has been held for years for the purpose of selling and developing it for industrial uses, and if it is to be limited to residential purposes, the market value goes way down.  Appellee challenges it as a due process violation.
1. zoning here is cumulative
2. trying to control light, density of population, etc.
3. Court holds this zoning is justified by the police power of the state to protect public health and welfare.  The ordinance is not unreasonable or arbitrary.  Also since it’s done by a committee made up of people in the area, there’s an image that this is democratically created so it’s valid for this reason too.
4. NTOE:  Euclidian zoning separates uses
D. Zoning Fundamentals
1. police power
2. zoning enabling acts (at times, “home rule”)
3. conventionally, three kinds of categories:
a. use districts
b. area districts
c. bulk districts (“Floor area ratio”)
4. the “general plan”—zoning must conform
5. highly local in character
E. Devices for Flexibility
1. variances
2. special exceptions—in CA, this is called a conditional use permit
3. zoning amendments—essentially, a change to the statute
F. State ex rel. Stoyanoff v. Berkeley:  D applied to P for a building permit to allow them to construct a very unusually designed home, but complied with all existing building and zoning regulations.  They were refused a building permit upon the ground that it was not approved by the architectural board of the city.  Stoyanoffs say that aesthetics are too vague and arbitrary of grounds to deny them the permit.
1. Court links aesthetics to property values, so that it’s not just about mere aesthetics and not so arbitrary.
2. The proposed residence might diminish the value of the surrounding property which would keep with the ultimate ideal of general welfare.  Aesthetic considerations could also be a matter of general welfare.
IX. TAKINGS/EMINENT DOMAIN
A. 5th and 14th amendments
1. 5th amendment takings clause—nor shall private property be taken for public use without just compensation
2. state constitutions are more narrow as to what public uses are
B. inverse condemnation action—private property owner says government is taking their property
C. Kelo v. City of New London:  City approved a development plan to revitalize the economy.  Private company would build a research facility to draw new business to the area.  Kelo does not want to sell her property, and her property is not blighted or in poor condition.  Court gave broad reading to public use—means a public purpose.
1. When can a government entity exercise power of eminent domain? only for a public use
2. [bookmark: _GoBack]Rule:  A state may transfer property from one private party to another private party if future use by the public is the purpose of the taking.
a. if a court finds something is not public use, city cannot exercise eminent domain at all.
3. Promoting economic development is a long accepted function of government.
D. Loretto v. Telemprompter Manhattan CATV Corp.:  D installed cable onto P’s building on the wall and along the roof.
1. Rule:  A permanent physical occupation authorized by government is a taking without regard to whether the action achieves an important public benefit or has only minimal economic impact on the owner.
E. Hadacheck v. Sebastian:  P owns land within city limits and has a very valuable bed of clay for the manufacture of brick.  His land is worth far less if used only for residential purposes.
1. Rule:  Government, under the police power, can prohibit a nuisance without it being a taking that requires compensation.
a. Within police power of the state to declare something a business and thus regulate it.  Only limitation upon the power is that it cannot be exerted arbitrarily or with unjust discrimination.
F. Pennsylvania Coal Co. v. Mahon:  D wants to prevent P from mining under D’s property in such a way as to remove the supports and cause the surface of their house to sink. 
1. Introduced idea that if a regulation goes too far (diminish the property so much) it can constitute a taking.
2. Rule:  In determining the limits of the police power, consider the extent of the diminution, and when if reaches a certain magnitude, there must be an exercise of eminent domain and compensation to sustain the act.
a. The rights of the public purchased through eminent domain are those it has paid for.
3. Since the representatives only acquired surface rights without the right of support, there is no authority for supplying the latter without compensation.
4. Also diminished the value of the property too much bc the value of coal is in mining it.
5. Average Reciprocity of Advantage: make sure both parties are benefitted by the change—must look to see whether this regulation is something where you’re forcing one party to benefit everybody else, or if there is a mutual benefit
6. take-away: diminution value can make a regulation require compensation.
G. Penn Central Transportation Company v. City of New York:  To preserve historic landmarks, the city enacts a law that prevented Penn Central from building an office tower above their terminal.
1. Rule: 3-part factor test to determine whether a governmental action is a taking—must consider the economic impact of the regulation on the claiming, the extent to which the regulation has interfered with distinct investment-back expectations, and the character of the governmental action.  
a. character of governmental action:
i. not discriminatory—has to apply in a general way
ii. reciprocity of advantage—must be some sharing of the benefits and burdens so that they aren’t falling all on one party
iii. legitimate public purpose—for health and safety, or that you’re preventing a nuisance
iv. denominator problem—economic loss will look a lot bigger if you analyze how much the regulation changed the value of a small section versus the whole property—small diminution in value compared to the whole property
b. economic impact:
i. TDRs—can transfer airspace rights
ii. don’t look at the property as severed but as a whole (not that it’s 1/1 of their airspace but ¼ of their whole property)
iii. can continue to make money using the property as they have been
c. investment backed expectations:
i. a specific expectation they put money into.  the further they’ve gone under what they thought they could do is specific and investment backed
ii. “I was allowed to do that at the time, entered into an expensive contract towards my economic loss.”
2. Court held a taking is more readily found when the interference with property can be characterized as a physical invasion by the government, than when the interference arises from some public program adjusting the benefits and burdens of the economic life to promote the common good.  (If the government is stopping a nuisance, not going to be a taking)
H. Lucas v. South Carolina Coastal Council:  When Lucas bought his land, the parcels were not in critical areas, but two years later a new act was enacted that barred Lucas from building any permanent structures on his lots.
1. Rule:  Where regulation denies all economically beneficial use of the land, that is a taking.
a. Exception:  Background principles of state law (nuisance)—if the person did not have the right initially because it was barred by background principles of state law, then it cannot be considered a taking.
2. Court holds total deprivation of economic value is the equivalent of physical appropriation.  More likely that when the regulation does this, that the govt. is singling out one party to carry the burden of everything.  This will also be relatively rare so govt. won’t have to pay for every new regulation.
3. Kennedy concurrence—finding a property has now value will often use circular reasoning, because the government regulation can determine the property value.
4. Conceptual Severance:  If there needs to be a 100% loss, must decide 100% of what.
i. land is more easily severable when different parts of the land have very distinct uses, and/or based on geographic features.
I. Palazzolo v. Rhode Island:  P and associates formed SGI, P became the sole shareholder, and purchased three adjoining parcels.  The property was subject to flooding so it was regulated, and SGI’s proposals for development were denied.  Then Rhode Island created new legislation, and subsequently P acquired title of SGI’s property.  Afterwards P’s applications for development were rejected again.  Rhode Island argues that the coastal regulations were already a background principle when P acquired title (even though he originally had the property with SGI before the regulations).
1. Rule:  Regulation does not become a background principle just because it was passed before the owner acquired title.
a. somebody can still bring a Lucas claim even if they became the owner with the rule in place that restricted the property.
2. Court holds if a party does not win under Lucas (here there was not a total deprivation of economic loss), there may still be a taking under Penn Central.
3. O’Connor Concurrence:  the fact that there was regulation before the owner acquired title is still relevant to a Penn Central claim, bc it might not be reasonable for the party to think that he can have development expectations when the law was passed before he got ownership.
J. NOTE: Inverse condemnation action—when P is claiming that the government is taking their property
K. TSPC v. TRPA (“Tahoe Sierra”):  There was a moratorium on development surrounding Lake Tahoe and landowners were blocked for a certain period of time from building on their land.  Landowners try to bring a Lucas claim, asserting 100% of their economic value was lost for this period of time.
1.  Background:  First English held that if a government regulation is found to be a taking and the government repeals it, the property owner is entitled to compensation for the time that the regulation was in effect. —referred to as a “temporary taking”.
2. Is a temporary restriction on a landowner’s use a taking?
a. Rule:  A temporary restriction on use is not a taking.  A landowner cannot conceptually sever the time period to claim that for that time period all value is lost.
3. Just bc something isn’t an automatic taking under Lucas, you can still go to the Penn Central factors.
X. EXACTIONS
A. Local government measures that require developers to provide goods and services or pay money (impact fees) as a condition to getting project approval
1. Conditions that must be met before getting some kind of discretionary permit
2. i.e.: direct traffic, parking, noise, safety, pollution
B. Nollan v. California Coastal Commission:  Had a beachfront property and to develop it they needed permission from the CCC.  CCC said they would grant the permit subject to the condition that they allow the public an easement to pass across their property.  Key question is to see if there is an essential nexus bw the condition imposed and the reason why the permit would have been rejected in the first place.  Court held if the CCC could have exercised police power to forbid construction of the house, the condition would be constitutional if it were to actually protect the public’s ability to see the beach, but this condition will not reduce any obstacles to viewing the beach so no nexus.
1. Issue:  If something (easement) would otherwise be a taking on a permanent basis, what happens if quid pro quo for a building?
2. Exactions vs. Regulations
a. Could the CCC have denied the permit altogether?
i. yes, and still could have been a Penn Central challenge but probably wouldn’t have won
b. what if there was no condition as part of the permitting process? what if the CCC just told the Nollans not to develop in their backyard?
3. Essential Nexus Test:  Requirement that the condition substituted for the prohibition must further the end advanced as its justification.  Without this essential nexus it is invalid.
C. Dolan v. City of Tigard: Dolan applied for permit to redevelop her store, commission required she dedicate a portion of her property for improvement of a storm drainage system and an additional strip of land as a pedestrian pathway.  If there is a nexus, what is the required degree of connection bw the exactions and the projected impact of the proposed development.  A public greenway will not prevent flooding and reduce traffic congestion, and for Dolan, means the loss of her ability to exclude others.  Court held there is an essential nexus, but city did not show the required reasonable relationship bw the floodplain easement and Dolan’s proposed new building.
1. There must be a rough proportionality bw the required dedication and the impact of the proposed development—both related in nature and extent to the impact of the proposed development.
D. Nollan and Dolan two pronged test—must have essential nexus and rough proportionality bw impact and what’s being addressed
1. comes up often in land use permitting context
2. NOTE: only comes up with a certain quality of the condtion—has to be a condition on a permit that would be a taking, not a condition that they have to comply with local laws, or something else that would not be a taking
3. Nollan says have to have same reason in terms of the condition and the reason the permit could be denied, but doesn’t give the strength of the connection
4. Dolan says how close the fit has to be bw impacts
E. Koontz v. St. Johns River Water Management District:  Koontz applied for a permit to construct on his land, classified as wetlands, and the district responded that it would approve construction only if he agreed to one of two concessions—reduce the size of his development to 1 acre and deed the district a conservation easement on the remaining acres, or, proceed with the development as proposed if he also agreed to pay for improvements to the district-owned land several miles away.  Focuses on the fact that permitting entities aren’t allowed to ask someone to give up a constitutional right for a benefit.
1. Majority held that conditions imposed on the issuances of development permits must conform with Nollan and Dolan, even if the condition consists of a requirement to pay money. 
a.  Even if they are asking for payment instead of a limitation, money can still be an exaction.  A heightened danger that someone will be forced to pay.
2. Kagan Dissent—doesn’t think they imposed a condition bc they are trying to negotiate the options, and with the holding, it will make it more difficult for people to come up with a good solution since they will be too worried to negotiate.  Also worried about majority’s holding on money exactions bc it will raise so many takings questions when there are just taxes.
3. Issue on the remedy bc how do we know what was taken if he never got the permit and never had to satisfy any condition
XI. TRANSFERS OF REAL PROPERTY
A. Real Estate Transactions
1. Buying and Selling
a. Distinct time periods with contract sales
b. 1. Preparation
c. 2. Signing of sales contract creates an executory period
i. contingent contract
ii. limited bases for backing out
iii. disclosures, financing, inspections, title search, etc.
iv. downpayment/earnest money required
d. 3. Closing—transfer of title
e. different bases for suit during executory period vs. post-closing
f. Contract of sale—almost always executory, so title is not transferred immediately upon signing the agreement bc both buyers and seller must do certain things during the time bw the contract and closing
i. executory/contingency period—period of time after signing the agreement and before transfer of title
ii. contract governs this period, limiting the exit of both parties
iii. contingency period and executory period may sometimes be different—with contingency period, buyer could say contingent on the house satisfiying all those things, and the day the contingencies end might not be the same day as closing
iv. executory period is the whole period until closing
v. buyer will usually conduct  a title search, hire inspectors to assess the physical condition of the property
vi. during this period all issues come up before the closing.  After, the basis for suit is different, on promises in the deed itself—sales contract no longer applies and now deed governs relationship
2. Major issues in different periods:
a. preparation
i. reliance substitute for written sales contract?
b. executory period (after contract signed before closing)
i. premises damaged/destroyed—Equitable Conversion
1) classic rule (equitable conversion) if property damaged during this period—buyer takes the loss, assumes that the buyer is buying the house and that they own it as of that point
ii. marketable title issues—Loyhmeyer v. Bower
iii. premises—Disclosure of defects—Stambovsky, Johnson
c. Post closing
i. contract “merges” with deed, suits on deed warranties 
ii. recording act issues
3. Statute of Frauds
a. Except for leases for less than three years, no interest in land can be created or transferred except by an instrument in writing signed by the party to be bound
b. to satisfy SOF, a memorandum of sale must at a minimum:
i. be signed by the party to be bound
ii. describe the real estate
iii. state the price—if no price agreed upon, court may imply agreement to pay a reasonable price
c. Exceptions:
i. part performance—allows the specific enforcement of oral agreements when particular acts have been performed by one of the parties to agreement
ii. Estoppel—applies when unconscionable injury would result from denying enforcement of the oral contract after one party has been induced by the other seriously to change his position in reliance on the contract
1) may apply when unjust enrichment would result if a party who has received the benefits of the other’s performance were allowed to rely upon SOF
d. Hickey v. Green:  Hickey wanted to purchase lot from Green and made oral agreement.  Green accepted check from Hickey with the payee line blank, marked by Hickey on the back that it was a deposit for the lot subject to zoning variance, but no variance was actually required.  Green held the check but did not fill the payee line, cash or endorse it.  Hickey relied on the arrangements with Green and sold their home, but Green pulled out of the agreement right after.
i. Court held Green promised to sell her house to Hickey, knew Hickey was planning to sell his house, and Hickey reasonably relied on the promise.  Green repudiated due to a better offer, which is inequitable, and never denied there was an oral agreement.—she admitted promise, so don’t need to have as much reliance proof, but it’s still here
ii. Court granted specific performance, and if the circumstances changed, then full restitution to Hickey of all reasonable costs.
4. Marketable Title
a. implied condition in the contract, unless there is a waiver
b. reasonable person would pay fair market value for title and it doesn’t have defects that are going to expose someone to litigation
c. defects—selling something they don’t own (fee simple when only life estate); easements across property; covenants; liens against the property—these would all make title unmarketable
d. can still have real estate transaction when title is not marketable, but must disclose limitations upfront and price must reflect those limitations
e. Lohmeyer v. Bower:  P contracted with Ds to buy lot with house on it.  P’s lawyer found house was in violation of city ordinance and in violation of a restriction in the deed requiring two story structures to be placed on lot.  Ds offered to buy and convey sufficient adjacent property to rid the lot of the ordinance violation, but P refused.
i. Issue—whether the buyer can back out bc they find the title to be unmarketable
ii. General Rule—a covenant affecting a property is an encumbrance
iii. General Rule—a zoning ordinance by itself is not an encumbrance to title, BUT, a violation of a zoning ordinance is an encumbrance
iv. there was a clause in the contract “subject to all restrictions and easements of record applying to this property”—encumbrances alone weren’t enough to get out of the contract, except for the fact that it was violated
f. Regarding title to land itself—legal title—a person can get out of a contract if there is an encumbrance on the title that is violated
5. Defect Disclosure
a. Stambovsky v. Ackley:  P was not from the area and could not readily learn that the home he contracted to purchase had a reputation of being haunted.  This is not something he could have found with a normal inspection, and court also considers that the seller caused the reputation.  Court held that the buyer was permitted to rescind the contract, in spite of the traditional rule of caveat emptor.
i. Caveat emptor—buyer beware—mere silence is not enough for the contract to be rescindable, must have some affirmative verbal misrepresentation, but there is no duty of disclosure.  Buyer has to discover what the problems are (seller still can’t deliberately mislead buyer or fraudulently conceal anything)
ii. this case makes an exception to caveat emptor rule bc buyer couldn’t have found out, so won’t force him to go through with contract
iii. from the phrasing of the court, doesn’t seem like it would extend to something not created by the seller
b. Johnson v. Davis:  Ps entered into a contract to buy house and Ds knew the roof leaked but affirmatively represented that there was no problem with the roof.  Ps paid the deposit and then discovered water pouring into the house after it rained, so brought an action for rescission of the contract.  Court allowed rescission bc of buyer’s fraudulent concealment.
i. court talked abut the trend towards having more disclosure
ii. Rule—where the seller of a home knows of facts materially affecting the value of the property which are not readily observable and are not known to the buyer, the seller is under a duty to disclose them to the buyer.
1) although the law distinguishes bw misfeasance and nonfeasance, when there is a material defect, the seller must disclose
c. in above two cases—look at actual property itself to get out of sales contract
d. NOTE:  still ambiguity as to what is material, and there are different standards to measure what’s material (subjective, objective)
6. Deeds
a. Types of Deeds
i. General warranty (most common)—warrants title against all defects in title, whether they arose before or after grantor took title
ii. Special warranty warrants only against the grantor’s own acts, not the acts of others
iii. Quitclaim deed—no warranties, simply conveys whatever title grantor has, if any (Brown v. White)
b. Deed Validity
i. deed is VALID as bw original owner and subsequent owner once delivered
1) owner can’t take it back at this point
ii. turns on DELIVERY, not recording
1) recording act issues not bw the owner who handed over deed and buyer, it’s bw two subsequent people (i.e. owner A hands deed to B, then later owner A hands deed to same property to C.  Recording act issue would be bw B and C)
iii. forged deed invalid; fraudulent may be valid
iv. Common law rule—1st in time, 1st in right (for getting the deed)
c. Covenants of Title
i. Present:
1) Seisen—grantor is owner of the estate described in deed
2) Right to convey—grantor has legal right to convey title
3) Against encumbrances—no encumbrances on the land
ii. Future Covenants:
1) Warranty—grantor’s promise to defend title against other (lawful) claimants, compensate for loss by superior title
2) Quiet enjoyment—grantee’s possession will not be disturbed by anyone with superior title
3) Further assurances—grantor will take actions reasonably necessary to perfect grantee’s title
d. Suit on Deed Warranties
i. Brown v. Lober:  Browns wanted to convey mineral rights but found they didn’t own 2/3, wasn’t mentioned in the deed to them, so suing for quiet enjoyment, even though suing under the covenant against encumbrances would have been better for them, but the SOL ran.  Court holds future covenants do not apply her bc they only apply in a certain situation—someone has come in and tried to take those rights, oust them in the use of that right (just the very existence of the right isn’t enough for those future warranties).  Court also not sympathetic bc matter of public record that they owned 1/3.
1) 1947—owner of 80-acre tract conveys to the Bosts, reserving 2/3 of the minerals
2) 1957—Bosts convey to the Browns by general warranty deed containing no exceptions
3) 1974—the Browns contract to sell mineral rights to Consolidated Coal for $6,000
4) Consolidated finds Browns do not own 2/3, renegotiate sale of Browns’ 1/3 for $2,000
5) Rule: Until one holding paramount title interferes with P’s right of possession, there can be no constructive eviction and no breach of the covenant of quiet enjoyment.
ii. Ways people can protect themselves in purchase
1) during executory period do a title search
2) try to get general warranty deed
3) get insurance
e. Between Buyer and Seller—At Closing and After
i. sales contract “merges” with the deed, suits are on deed warranties NOT the contract (unless contract explicitly states that certain provisions survive closing)
ii. as bw buyer and seller, proceed post closing under deed
iii. other ways buyer protects interests? title search, insurance
iv. but what about conflicts with other parties?
v. what if seller conveyed to multiple parties and then skipped town?
f. Title Assurance
i. in US, generally done by title companies, not lawyers
ii. county offices maintain land title records, including documents and indexes
iii. two ways of indexing: tract, or grantor/grantee—varies by county in CA
g. What gets recorded?
i. deeds
ii. mortgages
iii. leases
iv. options to sell
v. lis pendens (notice of pending action)
vi. wills
vii. judgment liens
viii. judgments affecting title
h. Problem—conflicting title claims
i. multiple conveyances of present possessory interest
ii. possessory estate v. non-possessory interest (e.g. easement)
iii. creditors (e.g. multiple mortgages exceeding value)
iv. common law answer: First in time, first in right
1) O conveys to A, and then O conveys to B, under C/L has title. (What’s B’s recourse)
2) O conveys an express easement appurtenant to A, then a month later conveys the entire estate in fee simple to B. (B takes subject to easement)
i. Recording Statutes
i. Question: When, if ever, does a subsequent purchaser prevail if there is a dispute? Reverses common law presumptions!
ii. States have statutes to protect bona fide purchasers that meet three requirements:
1) subsequent purchaser (of possessory estates and usually includes nonpossessory interests like easement, mortgage)
2) for value: (NOTE: who is usually not protected? protect purchasers, not donees or people who take by will)
3) meets notice and/or recording requirements (three broad approaches)
4) Policy reason—encouraging marketability, encourage recording—the sooner you record it the more protected your interest is
j. Three Broad Approaches to notice/recording requirements
i. Notice statutes: subsequent BFP prevails if she had no notice. Recording creates notice, so these statutes are incentives for initial purchaser to record.
ii. Race-Notice Statutes: subsequent purchaser prevails if she had no notice and she records first.
iii. Race statutes: notice irrelevant—issue is first purchaser for value to record.
iv. most states have either adopted a race notice or just pure notice statute
v. each of these statutes is reversing the common law assumption (first in time first in right) in certain circumstances
k. Examples (r=record)
i. Case one: Comparison
1) O to A
2) A records
3) O to B (bona fide purchaser for value without notice other than that imputed by record)
4) B records
5) traditional rules—first in time first in right, A wins
6) race statute—A wins, got to recording office first
7) notice statute—A wins, recording is constructive notice
ii. Case two: Comparison
1) O to A
2) O to B (bona fide purchaser of value without notice)
3) A records
4) B records
5) traditional rule—A wins (follow old rule by default until you have recording act to change presumptions)
6) race statute—A wins bc recorded first
7) notice statute—B, subsequent purchaser for value who took without notice, somebody bought after you and they didn’t have notice, so what should A have done? recorded immediately
8) race notice—for B to win, has to take without notice and record first, so B loses
iii. Case three: Comparison
1) O to A
2) O to B (BFP without notice)
3) B records
4) A records
5) common law—A is first in time so A would win
6) race statute—B wins bc B recorded first
7) race notice—B wins bc B took without notice and recorded fist
8) pure notice statute—B wins bc B was subsequent purchaser without notice
iv. Case 4—who is covered?
1) O to A
2) O to B (donee)
3) B records
4) A records
5) A wins under every scenario here bc B is not protected by the recording act statutes, so the first in time first in right rule prevails
6) problem is that B is not one of the people protected bc B is not a purchaser for value
v. Case 5—shelter rule
1) O to A
2) O to B (BFP, no knowledge)
3) B records
4) A records
5) B conveys to C (purchaser with knowledge of O to A deed)
6) suit bw B and C, C wins despite knowledge of first deed bc gets to step into B’s shoes
7) rule that if B then tries to sell to someone who does have notice, they still get to step into B’s shoes bc B’s purchase is only going to be really valuable if they can sell it like the owner to somebody else
8) so if B is bona fide purchaser for value who beats A, someone who buys from B can step into B’s shoes even if they know what was going on
l. What counts as notice?
i. actual
ii. record notice (if interest properly recorded, purchaser charged with notice even if does not have actual notice)
iii. inquiry—facts that would cause a reasonable person to make inquiry into the possible existence of an interest
iv. (last two are constructive)
m. Harper v. Paradise:  Conflict about ownership—one of Maude’s kids is claiming an interest in the land.  There is an unbroken chain of title to the property from Thornton, which ends with Ds as owners.  According to the first deed, all Maude got was a life estate, so when it went through Thornton and then to Ds, all that it ever was, was a life estate for Maude’s life, with the children taking the remainder.
i. Rule:  A deed in the chain of title, discovered by the investigator, is constructive notice of all other deeds, which were referred to in the deed discovered.
ii. Holding:  Ds were on constructive (inquiry) notice that another missing deed existed and had a duty to inquire of the interests in the missing deed.  Ds needed to find through diligent inquiry the contents of the earlier misplaced deed.  A deed in the chain of title discovered by the investigator, is constructive notice of all other deeds which were referred to in the deed discovered.  Since they did not look into the lost deed, court found for Ps.
iii. 1922—Susan Harper to Maude for life, remainder to Maude’s named children.  Deed lost.
iv. 1925-27—Susan dies intestate, survived by Price, Prudie, Mildred, and John.
v. 1928—Three heirs (Price, Prudie, Mildred) execute and record instrument:
1) Susan Harper did on or about March, 1927 [1922?] make and deliver to Maude a deed of gift that was delivered but not recorded…[and that the three heirs quitclaim to Maude] all their interests in the property—“This deed is…to take the place of the deed made…by Mrs. Susan Harper during her lifetime as each of the parties hereto know that the said property was conveyed to the said Mrs. Maude Harper.”
vi. 1933—Maude executes deed of trust to Thornton to secure a $50 loan
vii. 1936—deed of trust foreclosed, sheriff’s deed to Ella recorded
viii. 1936-55—Ella conveys through mesne conveyances to Paradise
ix. 1957—1922 deed from Susan to Maude found and recorded
x. 1972—Maude dies
B. Access to Housing
1. Refer back to FHA—protecting in the sale of renting or housing, protecting people in limiting advertising as well as discrimination.
2. Shelley v. Kraemer:  30 out of 39 property owners in this neighborhood entered into a restrictive covenant that for 50 years no property in the neighborhood could be sold or rented to any black or Asian people.  Shelleys bought a property, unaware of the restrictive covenant at the time of purchase.  Other owners in the neighborhood sued for the court to divest Shelleys of their property and revert the title.
a. Rule:  The 14th amendment’s guarantee of equal protection applies in this case to prohibit the enforcement of the restrictive covenant due to the fact that the provisions of the 14th amendment apply only where there is state action, which is found in this case due to the action of the supreme court of Missouri in enforcing the agreement, the result of which is to deprive the petitioners of their property.
b. case largely treated as unique to racial discrimination in housing—usually if people have private agreements and infringe on some other right, won’t be a problem in the constitution, but here the court found a constitutional issue
3. City of Edmonds v. Oxford House, Inc.:  FHA category protection for person with handicaps.  Alcoholics and drug addicts were handicapped within the meaning of FHA.  City’s code defined who may live as a “family” in a single family dwelling—must be “an individual or two or more persons related by genetics, adoption, or marriage, or a group of five or fewer persons who are not related by genetics, adoption, or marriage.”
a. Holding: City’s family composition regulation was not exempt from the FHA as a maximum occupancy restriction.  Code provision was to foster the family rather than the living space per occupant, so not exempt as a maximum occupant restriction.
i. there is a living space per occupant as the exemption under the FHA to protect health and safety by preventing overcrowding
ii. if something doesn’t qualify as exemption they have to make a reasonable accommodation
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