Property - Trisolini 2014

Fundamental Concepts

First in Time: Acquisition by Discovery/Conquest, Capture, Creation

1. Discovery/Conquest
a. Discovery: the sighting or “finding” of unknown or uncharted territory; frequently accompanied by symbolic taking possession
b. Conquest: taking possession of enemy territory through force, followed by formal annexation of defeated territory by conqueror
c. Property defines relationships between people with regards to ownership of things
d. Bundle of sticks: 
i. An owner has a bundle of sticks which includes a number of property rights. He can give up some rights and still retain his ownership.
1. Right to exclude
2. Right to occupy
e. When looking at a case, questions to ask:
i. Who is in the fight
ii. What are they fighting over
1. Use of property, ownership, etc.
iii. What kind of rules do we need to resolve the issue
iv. What facts do we know

f. Principle of First in Time:
i. First person to discover an item has possession over it. 
1. Common law adopts the idea of taking un-owned things as the only way to acquire ownership
ii. First-ness establishes ownership but can be contested (e.g. in M’Intosh, first-ness didn’t matter because they didn’t improve and use the land)
1. Can be first for something un-owned, something in nature, or abandoned
2. Equality of right – everyone has an equal right to grab something that is un-owned
iii. Pros to first in time theory:
1. Historically done (familiar) and stability (can promote certainty)
2. Administrative efficiency
3. “each according to his need”
4. Promotes economic activities
iv. Cons of first in time:
1. May not be best use for society
2. Questions on proving ownership may arise
3. Encourages overconsumption (limited resources and limits others from getting there after you)
a. Aggregation of wealth in the hands of few 
4. Doesn’t include questions of right, and equality
g. Labor theory: when someone takes property out of a state of nature and mixes themselves with it, it becomes their property
i. The labor of a man’s body, and the work of his hands, we may say are properly his. Whatsoever then he removes out of the state that nature has provided, and left it in, he has mixed his labor with, and joined it to something that is his own, and thereby makes it his property
ii. Pros of labor theory:
1. Creates the most utility, social wealth, and efficiency
iii. Cons of labor theory:
1. User isn’t forced to take into account how to use the resources wisely or what costs and benefits exist to perhaps depleting them. 
a. E.g. pollution

To satisfy the condition of ownership by first in time, occupier must improve and use the land according to the labor theory.

Johnson v. M’Intosh:  Johnson first was granted the land from the Natives and M’Intosh subsequently received a grant from the US. Court rules that M’Intosh has true ownership because natives didn’t have ownership to transfer. They did not acquire ownership because the left the land as wilderness. The court cited international law to come to decision. Property is typically decided by state law though.

Real property includes land itself or immoveable property which is affixed to the land and thus ownership belongs to the true owner of the land, not someone the land is held in trust for.

Black Hills Institute v. United States: While excavating fossils in South Dakota, plaintiff discovered valuable T-rex fossil and paid landowner $5,000 for right to excavate. 2 years later federal offices seized fossil on grounds that removal violated federal criminal statutes as land was held in trust until 1994 under the Indian Reorganization Act of 1934 and thus, the landowner did not have the authority to sell the fossil.

Holding: court found that the fossil is not personal property, but real property and thus part of the land and the property of the US Government. Court also employs institutional competence argument saying that it is out of their hands and up to the legislature to decide.

2. Rule of Capture
This is concept is still used today to govern things like groundwater and oil.

Analogy of resources to animals:
· Is it a good analogy to use wild animals
· Animals have agency and will about where they go but natural forces guide minerals.
· Minerals can split land where as animals either on land or not
· Could be diversion in ways that you wouldn’t see with animals
· Harder to divide animal that minerals
· Animal would be personal property resources would be real property because part of land
· Animals may reproduce faster than minerals so minerals less available long term
· Consequences of analogy is overuse of minerals

Mere pursuit is not sufficient to establish ownership title of wild animals BUT mortal wounding plus continued pursuit or depriving of liberty is sufficient.
	
Pierson v. Post: Post was in pursuit of a fox with dogs and hounds at his command in an uninhabited wasteland when the plaintiff, Post, saw the pursuit, but to prevent Post’s capture of the fox, he himself killed and carried the fox off

Holding: Post did not establish sufficient occupancy by pursuing the fox and therefore has not right to possession. The dissent however says that the court should have looked to the industry custom where pursuit traditionally is considered sufficient.

Ghen v. Rich:  Fin-back whales swim to fast to be captured by harpoon and line so each boat has its own unique mark or device on its lances to know by whom a whale was killed. Just after being killed, the whales sink to the bottom but after 1-3 days rise to the top. Common practice is that he who finds it notifies the captor and receives a small stipend in return. The plaintiff has been engaged in this business for the past 10 years and one morning shot and killed the whale in question with a bomb-lance. It sunk immediately and three days later was found stranded on the beach by the defendant. Instead of spreading word, the defendant advertised the whale for sale at auction and sold it to the respondent who shipped off the blubber and tried out the oil. The defendant did not know the whale had been killed by the plaintiff but could have known if the proper protocol was followed.

Holding: even though he didn’t physically capture the whale, he gained possession by mortally wounding it since capture is impossible with this species. The court looked to industry standards for the rule.

a. Theory of Malicious Interference with Trade
i. People have a right to pursue their interests on their own property but cannot knowingly and maliciously interfere with the other’s legal enjoyment of their land or their trade. 
i. If there are conflicting interests where two neighbors are trying to hunt the same ducks, the court would typically allow this
1. They want to encourage healthy competition and market economy
2. Competition inspires technological advances
ii. However, if there is knowing and malicious interference, the court will interfere
1. I.e. difference between setting up a competing school across the street or pointing a gun at students entering the competitor’s school to dissuade them from attending. 
2. Custom is important when it is an industry requiring a lot of skill.

Keeble v. Hickeringill: The plaintiff owns a piece of land on which there is a pond where he uses duck decoys to attract wildfowl where he then captures them. The defendant intentionally on three occasions discharged six guns laden with gunpowder, and with the noise and stink of the gunpowder scared away the wildfowl.

Holding: court looks at disturbance rather than ownership. They are both legally allowed to pursue ducks on their own property, but defendant was not allowed to enter the plaintiff’s land and directly interfere. Relied on Theory of Malicious interference with trade. 

b. Conversion
i. Conversion is the wrongful exercise of dominion over the personal property of another through simultaneous intent and some degree of physical control
i. To have a valid conversion cause of action, the plaintiff must show he had title, possession, or right to possession
ii. The act of converting must be intentional to gain possession but doesn’t have to be intentional to convert someone else’s property (i.e. you don’t have to know it’s someone else’s, you just have to intend to take possession yourself)
1. Intent matters –standing on a $20 bill without knowing it doesn’t count as conversion.
iii. Distinguishable from trespass 
iv. Grey’s Rule: complete possession even in spite of incidental contact must occur for conversion to exist (out of control mob in Popov v. Hayashi is more than incidental contact)
ii. Rule from Popov v. Hayashi: where an actor undertakes significant but incomplete steps to achieve possession of a piece of abandoned personal property and the effort is interrupted by the unlawful acts of others, the actor has legally cognizable pre-possessory interest.

Popov v. Hayashi: A homerun ball was hit into the crowd. Popov made contact with the ball in his glove but dropped the ball when the crowd around him attacked and knocked him over. Hayashi was the first person to take full possession and pick up the ball in the crowd. Neither he nor Popov acted illegally nor partook in the violence of the crowd. They both intended on catching the ball.

Holding: court concludes that both parties shave equal claim to ownership so there will be equitable division where the ball will be sold and the profits split equally. This highlights the relational ownership of property because no one has a superior claim to ownership. They have equal claim to each other but superior to everyone else in the world. Thus there is a hierarchy of rights to ownership.

**court rejects Popov’s citation of cases with capture of wild animals where complete control was not required. It is not always possible to have complete control of a wild animal but a baseball can easily be held and captured completely and in fact is commonly done in these very situations with homerun balls.

3. Acquisition by Creation: Intellectual Property

a. Trouble is that the fruits of your labor are not always yours alone to exploit and you do not always have full rights of property in your person.

INS v. AP: Parties are competitors in the gathering and distribution of news and its publication for profit in newspapers throughout the United States. The AP says that the INS is taking early publications from eastern territories and taking the information and selling it to their subsidiaries in western areas, thus making a profit and damaging business for the AP.

Holding: based on the character of news, the value is in reporting it while its fresh even though technically owned by everyone. Therefore, as competitors, it was unfair to do what INS did and upholds district court’s injunction. If a reader had shared the news it would have been different because they were not competitors doing it for profit.

**Court also worried about policy concerns that it would render publication profitless for news-gatherers and would be detrimental to the industry to decide in favor of INS. It is the opposite of Popov because there they both had rights to the ball and could keep the public out .Here they can’t keep the public out but can keep each other out. (Relational nature of property)

***In Cheney Brothers v. Doris Silk Corp. – The court decided that the ruling in INS was only applicable to hot news and was not a general rule of industry. Therefore fashion has not yet been granted any protective property rights.

b. Copyright: 
i. Copyrights protect expressions rather than ideas.
1. Protects works of authorship, such as writings, music, and works of art that have been tangibly expressed.
ii. Requirements for Copyright:
1. Originality (not just novelty)
a. Unique manner of expression that is original
b. Don’t have to be the only person to have done it
2. Work of authorship
a. Creative spark
b. Facts narrated by author are not protected by copyright but compilations can be protected
3. Fixation
a. The work must be fixed in some kind of tangible medium such as printed on a page, CD, canvas, or even skin (tattoo)
iii. What elements must be shown for infringement? (must have all aspects - could go wrong at any step)
1. Ownership of a valid copyright
2. Copying by defendant
3. Improper appropriation - how much of the work and what are you doing with it?
iv. How is copyright limited by law?
1. It is not permanent
a. Lifetime of author +70 years unless before 1978
b. Rights after death are important because you can sell the copyright
2. Fair-use is a defense to a claim of copyright infringement
a. Privilege in others that the owner of the copyright to use the copyrighted material in a reasonable manner without his consent.
b. Fair use factors:
i. Purpose and character of the use
1. Authors have the right of first publication: part of the copyright grants you the right to choose the first publication source and method because it will then affect marketability and distribution.
ii. Nature of the copyrighted work
iii. Substantiality of the portion used in relation to the whole of the copyrighted work
1. In Harper & Row, they didn’t take large portion percentage-wise but it was the heart of the book
iv. Market effect
c. Patent: protects ideas
i. Processes or products that are “novel, useful, and nonobvious”
1. “a limited duration property right relating to an invention, granted by the USPTO in exchange for public disclosure of the invention
ii. Grants monopoly for 20 years
1. No fair use exception
iii. Can’t patent laws of nature and things that exist in nature
1. E.g. if you discovered process of using or finding a type of plant, you could patent the process but not the plant itself
d. Trademark:
i. A word, phrase, symbol, or design, or combination thereof that identifies and distinguishes the source of the goods of one party from those of others.
ii. Protected against use that could cause “confusion”
1. Thus a benefit to the public and the mark holder
iii. Trademark lasts until abandoned or becomes generic (e.g. Kleenex)
iv. Can include brand names (Dixie chicks)
	
First-ness does not matter for copyright if it does not meet the factors of Originality, work of authorship, and fixation. 

Feist Publications v. Rural Telephone Service: Feist Publications offered to pay 11 telephone companies operating in northwest Kansas for the right to use its white pages listings in order to create its own directory. All 11 except for Rural agreed. Feist used Rural’s white pages listings without consent. They removed the thousands of listings that fell outside the geographic range of its area-wide directory, and then hired personnel to investigate the 4,935 that remained. As a result, a typical Feist listing included the individual’s street address; most of Rural’s listings do not. However, 1,309 of the listings were identical in the final product to Rural’s listings. Four were fictitious listings that Rural had inserted into its directory to detect copying.

Holding: Rural did not arrange the facts in an original enough way to satisfy the copyright of a compilation of facts. There was no creative spark and the only originality was in the forward.

Harper & Row Publishers v. Nation Enterprises: After leaving the White House, President Ford contracted with Harper & Row and Reader’s Digest to publish his as yet unwritten memoirs which would contain fresh material concerning the Watergate crisis and Ford’s pardon of former President Nixon. Ford’s agreement with the publishers gave them exclusive rights to license prepublication excerpts.  When the memoirs were almost completed, prepublications rights were licensed to Time magazine for $25,000 (half in advance and the other at publication). Several weeks before the Time article was to be released, an article based on the memoirs appeared in The Nation. The editor had received a “purloined manuscript” of the memoirs from an unidentified person. He knew that his possession of the manuscript was unauthorized and he used substantial direct quotes, constituting 13% of his article. Time cancelled its piece and refused to pay the second half of the contracted $25,000

Holding: court held that Nation violated Harper & Row’s right to first publication and thus could not claim fair use.

4. Property in One’s Person and Persona

a. Intellectual Property:
i. Property of abstract things and ideas
b. Right of Publicity
i. CA Civil Code §3344
1. Any person who knowingly uses another’s name, voice, signature, photograph or likeness…shall be liable for damage
ii. CA Common Law Right (broader than statutory right)
1. Court in Eastwood v. Superior Court stated that a right of publicity cause of action may be pleaded by alleging:
a. Use of plaintiff’s identity
i. Carson v. Here’s Jonny Portable Toilets court determined that appropriation of plaintiff’s identity could be more than just use of name or likeness, such as impersonation, and here, the use of the phrase “here’s Jonny”
b. Appropriation of plaintiff’s name or likeness to defendant’s advantage, commercial or otherwise
c. Lack of consent
d. Injury
iii. Policy concerns about narrowing the rule:
1. Advertiser’s will get around a rule if it’s too narrow
2. Celebrities would be hurt the most because it’s easiest to hint at their identities
3. Whether they’ve earned it or not, they own their identity
4. Don’t want to limit right to likeness or name
iv. Defense might be that private rights aren’t valuable unless there is a public aspect so you don’t want to too stringently protect private rights.
1. Private houses need public streets in between
2. Public sphere makes private sphere valuable

White v. Samsung Electronics: Vanna White is the hostess of "Wheel of Fortune" and often markets her identity to various advertisers. Samsung by Deutsch ran a series of publications, some in national circulation. All of the advertisements depicted acts in the future. One of the ads portrayed a robot with a blonde wig in a gown with big jewelry posed next to a Wheel of Fortune game board. The ad stated "Longest-running game show. 2012 A.D." Defendants referred to the ad themselves as the "Vanna White" ad.

Holding: White is allowed to go forward with this cause of action because based on the common law right to publicity; use of one’s identity can go beyond name or likeness if it inspires recognition.

v. Rights to cells is different that right to publicity
1. Everyone’s cells are the same whereas there is something unique to likeness and publicity
2. Publicity is about protecting privacy which is not at issue in the Moore case
3. CA statutes specifically discuss disposal of bodily fluids and patients have no continued interest in them nor expectation to have continued interest once removed.
4. Patients have the option of suing for breach of fiduciary duty
a. However there is a high burden of proof and it is hard to prove

Moore v. Regents of UC: John Moore sought treatment for hairy-cell leukemia at Medical Center of UCLA. Moore was told his condition was life-threatening and that his spleen should be removed but they did not tell him that his cells were unique and that access to them was of great scientific and commercial value. Moore consented to the procedure and 7 years of follow-up tests and procedures he was told were important to his treatment. His spleen was retained for research purposes without his knowledge or consent. Post-op, more samples of tissues, blood, and other fluids were taken at each visit. He was never informed of the commercial value of the research or of UCLA's financial interest in it. UCLA received a patent for the cell line they established from Moore's cells and entered into various commercial agreements. By the mid-1980s hundreds of thousands of dollars had been paid to UCLA under these agreements and the potential market for products from Moore's cell line is estimated to be in the billions of dollars.

Holding: Court found that Moore did not have a cause of action for conversion because CA statutes specifically point to bodily fluids and Moore no longer had interest in his cells once they were taken out. He didn’t expect to retain possession of the cells, they were not unique to him, and the patent is not on his raw materials, but a much modified new creation.

**Court decided not to extend the concept of conversion for this case based on policy concerns of restricting the important industry of medical research. Also, thought patients’ rights should be determined by the legislature. He also has the option of suing for breach of fiduciary duty or lack of informed consent.

5. Property Theories; Right to Exclude, Abandon

a. Trespass: related to conversion because also about right to exclude
i. one is subject to liability to another for trespass, irrespective of whether he causes harm to an legally protected interests of the other if he intentionally
1. enters land in the possession of the other, or causes a thing or third person to do so
2. remains on the land or
3. Fails to remove from the land a thing which he is under a duty to remove.
a. **if no harm is caused, it may affect the right to punitive damages but still qualifies as trespass.
ii. One who intentionally enters land in the possession of another is subject to liability to the possessor of the land as a trespasser although he acts under a mistaken belief of law or fact, however reasonable, not induced by the conduct of the possessor, that he
1. Is in possession of the land or entitled to it or
2. Has the consent of the possessor or of a third person who has the power to give consent on the possessor’s behalf or
3. Has some other privilege to enter or remain on the land.
iii. Meaning of intrusion:
1. The word intrusion denotes the fact that the possessor’s interest in the exclusive possession of his land has been invaded by the presence of a person or thing upon it without the possessor’s consent
a. Can’t go beyond the scope of consent
i. Example: painter hired to paint one room and he goes into another room. That would be trespass because out of the scope of consent.

Jacque v. Steenberg Homes, Inc.: Homes had a mobile home to deliver. The road was dangerous and would have been more costly to maneuver. He asked for permission from the owners, the Jacques, who refused to allow him access. Homes used their land anyway and made the delivery. One of Steenberg's employees testified that the assistant manager said "I don't give a ___ what [Mr. Jacque] said, just get the home in there any way you can." and once the home was moved, and the assistant manager was informed, he "reacted by giggling and laughing."

Holding: The jury granted $1 in compensatory damages and $100,000 in punitive. The appellate court overturned because at the time, punitive damages were not allowed when only nominal compensatory damages were granted. The court then decided to change the rule and allow the punitive damages because the right to exclude is such an essential aspect of the bundle of sticks and courts worry about self-help remedies that people will not trust the law and take matters into their own hands.

iv. Trespass and the issue of necessity:
1. your right as an owner doesn’t extend far enough to limit the rights of the people on your property
a. Courts don’t want notion of human values and individual dignity to be eviscerated by property rights. 
b. Sometimes property laws overlook human values
i. The right to exclude is considered so important that punitive damages can be awarded regardless of damage done.
ii. But even something this important has to have limits
1. People’s rights to resources are more important than property rights.

State v. Shack: Defendants entered private property to aid migrant farmworkers employed and housed there. One needing medical attention and another needing legal advice. One defendant worked for Southwest Citizens Organization for Property Elimination (SCOPE) government funded nonprofit which provides health services. The other works for Camden Regional Legal Services, Inc. (CRLS) also govt-funded nonprofit.  They approached the camp where the farmworkers' were housed and were confronted by Tedesco, the land owner. Tejeras and Shack stated their missions. Tedesco offered to find the injured worker, and as to the worker who needed legal advice, he offered to locate the man but insisted that the consultation take place in his office in his presence. Defendants declined saying that they had the right to see the men in the privacy of their own home. Tedesco summoned a State Trooper who required that he execute a formal written complaint charging violations of the trespass statute.

Holding: Court says that the right to exclude does not give the excuse to withhold resources and rights to the people invited onto the property. 

b. Abandonment: 
i. 2 elements must be present:
1. Owner must intend to relinquish all interests in the property, with no intention that it be acquired by another particular person
2. There must be a voluntary act by the owner to effectuate that intent
ii. This rule comes into play when someone has taken the purportedly abandoned thing
1. In Popov v. Hayashi, the ball was abandoned because of the verbal announcement before the game and when the ball was hit.

Pocono Springs Civic Association v. MaKenzie: Appellants purchased a vacant lot in Pocono Springs Development and tried to sell the still-vacant lot 18 years later. A subsequent offer for appellant's lot was conditioned upon the property being suitable for an on-lot sewage system. Upon inspection, the lot was determined to have inadequate soil for proper percolating and the sale was lost. Believing their investment to be worthless, appellants attempted to abandon the property.

Holding: court ruled that appellants were not allowed to abandon the land based on the statute regarding perfect title. 

c. Tragedy of the commons:
i. Public space that everyone can benefit from using but no one has mandatory requirement to maintain, i.e. common area that deteriorates.
1. Doesn’t protect future generations from depletion of resources
2. Community property owners don’t look out for each other they just reap the benefits without giving back.
a. E.g. putting more and more cattle on community grazing land.
b. Utilitarian theory: breaks land down based on purpose thus breaks parties down to more manageable numbers to groups with common views.
ii. Externalities: person doing the action not forced to experience all of the cost (i.e. factory pollution)
1. Harm is external to the actor who gets the benefit.
iii. Also there are transaction costs to get the community all together to come to a decision on what to do with the property. 
1. People rarely all agree and there will be holdouts (who won’t ever agree with the group) and free riders (who don’t chip in for fees but use the land nonetheless)
iv. With privatization, people are less likely to overuse their own resources
1. But things like pollution may be greater with everyone doing it on their own.

Subsequent in Time: Acquisition by Find, Adverse Possession and Gift

1. Find:
a. Title of the finder is good as against the whole world but the owner
i. First finder has superior claim to subsequent finders
ii. Bailments: the rightful temporary possession of goods by a person (the bailee) who is not the owner. They never gain property interest.
1. Modern standard of care for bailees: must be “reasonable under the circumstances” and are fact-specific
2. Voluntary: when a bailor hands over goods voluntarily (e.g. laundry or check coat at restaurant, mail at post office)
3. Involuntary: lost or misplaced items
a. It is involuntary for the owner but voluntary from finders viewpoint
iii. Policy reasons for granting ownership to possessors against all but the true owner:
1. Want to protect owners who don’t have receipts, title papers
2. Encourage bailments
3. Protect peaceable possession and discourages theft
4. Protects honesty of finders who turn things in
5. Encourages items to be put back into circulation.
iv. Still the decisions in these cases are inconsistent. Courts use the following factors for consideration:
1. Inferences about how item got there:
a. Lost (or abandoned) property goes to finder
b. Mislaid property goes to premises owner
c. Note: these decisions are based on assumptions about the person who is absent
2. Where item was found: embedded in soil or attached to the land usually goes to premises owner, but lying on top of the land may be different
a. Exceptions in states still using treasure trove doctrine
3. Nature of place: public v. private home (potential exception for home owner not in possession, not exercising sufficient dominion)
4. Purpose of Finder’s presence: an employee for example would be finding on behalf of the employer

Finder has superior claim to all the world except the true owner and prior finders.

Amory v. Delamirie: The plaintiff found a jewel and took it to the defendant's shop to be appraised. The defendant determined that the jewel was worth three halfpence and offered the money to the plaintiff. The plaintiff told the defendant that he did not want the money and wanted the jewel back. The defendant's apprentice took the jewel and gave the plaintiff back an empty bag.

Holding: Court says defendant has to pay value of jewel and if can’t produce it and show its value, he’ll have to pay the most expensive version that could possibly be that size and shape.

Finder is entitled to the lost article as against all persons except real owner

Hannah v. Peel: Defendant obtained the house in question but never resided there. It was requisitioned to be used for quartering soldiers and the defendant was compensated for its use. The plaintiff was stationed at the house while serving in the Royal Artillery and found a brooch on top of a window frame, loose in a crevice. He took the brooch home and was informed by his wife that it was very valuable. Subsequently he informed his commanding officer of the find and turned it over to the police. 2 years later, the owner had not been found so the police gave the brooch to the defendant who sold it for 66l to a second party who went on to resell it for 88l. There was no evidence that the defendant had any knowledge of the existence of the brooch before the plaintiff found it and he had offered the plaintiff a reward. The plaintiff refused the reward maintaining that he had a right to the brooch as against all persons other than the owner, who was unknown.

Holding: Defendant was never in physical possession of the premises and the brooch was “lost” and the plaintiff was the first finder. Following the decision in Bridges v. Hawkesworth, judgment is given for the plaintiff for 66l.

Finder cannot gain possession of mislaid property, only lost or abandoned property.

McAvoy v. Medina: Defendant was a barber and plaintiff was a customer. Plaintiff saw and took a pocket-book which was lying on a table and showed the defendant. It was determined that it was placed on the table by a transient customer and accidentally left there.  Plaintiff told defendant to keep it and give it to the owner if he came back to get it or otherwise to advertise it. Defendant promised to do so and the plaintiff subsequently made three demands for money after the owner was not found.

Holding: because the pocket book had been voluntarily placed on the table, it was mislaid and not lost. Therefore, possession goes to the premises owner.

2. Adverse Possession: must be (1) entry (2) exclusive (3) open and notorious (4) continuous for the statutory period and (5) adverse under claim of right

a. Elements:
i. Entry:
1. Starts the clock for statute of limitations (time period after which property owner can no longer bring suit for a cause of action)

ii. Exclusive:
1. Not shared with the general public or owner
a. Can have guests but can’t open property to the public
b. Have to act as if you are the owner


iii. Open and Notorious:
1. Have to be doing something sufficiently obvious to put the owner on notice so they know someone is adversely possessing the land
2. We don’t care if land owner actually  knew
a. Only focused on whether the adverse possessors actions were sufficient to put a reasonably tentative landlord on notice
b. Not worried about landowner who is not reasonably attentive.
3. Manillo v. Gorsky adds new rule about minor encroachments along a common boundary for which actual knowledge must be present rather than a presumption of knowledge.

Manillo v. Gorski: Defendant and her husband owned the lot adjacent to that of the Plaintiffs. After making structural changes including a 2-room addition to the rear of the structure, an enclosed screened porch on the front and a concrete platform with steps on the west side connecting to a side door. When adding a second level to the home, the steps were lengthened but not widened and ended up extending 15 inches into the plaintiff’s property.

Holding: court adopts new rule: we hereby hold that no presumption of knowledge arises from a minor encroachment along a common boundary. In such a case, only where the true owner has actual knowledge thereof may it be said that the possession is open and notorious. (Limited to very specific circumstance)

iv. Continuous for the statutory period
1. Not necessary to be constant
a. Adverse possessor can go get groceries and go on vacation (must act as true owner under the circumstances)
i. For summer home only have to use in the summer
b. Tacking is permitted to show continuousness but can only tack where there is privity.
i. Privity: a voluntary conveyance where the parties are trying to transfer one property to another. 
1. Must be actual transfer, can’t abandon and then someone new adversely possesses.

Howard v. Kunto: A deed showed that the three adjoining lots were all 50 feet away from the actual land. Kunto wanted to convey half of their land but realized that their land was deeded to the Moyers and the Kuntos land was deeded to the Moyers. Howard approached Moyer and in return for a conveyance of the land upon which the Moyers' house stood, Moyer conveyed to the Howards record title to the land upon which the Kunto house stood. Until plaintiffs, Howard obtained the conveyance from Moyer, neither Moyer nor any of his predecessors ever asserted any right to ownership of the property actually being possessed by Kunto and his predecessors.

Holding: their possession still counts as continuous because reasonable to only use a summer home in the summer based on nature of the property. 

v. Adverse and under claim of right (aka, claim of title; hostile)
1. NOT the same as color of title where there is a mistaken deed or other instrument.
2. 3 possible requisite states of mind depending on jurisdiction:
a. Objective: state of mind is irrelevant
i. Determine if it is adverse based on the reasonable person standard, i.e. do they look like actions of what an owner would do?
b. Subjective/Good Faith Standard: I thought I owned it
c. Aggressive Trespasser: I knew I didn’t own it but I intended to make it mine.

Blaszkowski v. Schmitt: Blaszkowski, when he purchased his property in 1975, a parcel of 20 acres, was told that a wire fence marked the southern border of his parcel. In 1991, the Schmitts purchased the property south of Blaszkowski's parcel and a survey placed the border of their property north of the existing fence. Blaszkowski ordered a survey that revealed the property line was even further north of the fence

Holding: Court uses objective standard where state of mind was not required. The fence had been more than a temporary fixture and historically had been acknowledged as the boundary. Court tacked together the adverse possession of previous owners in privity who had all used the fence as the boundary. 

Van Valkenburgh v. Lutz: Lutz and his wife bought at auction two wooded lots in 1912, lot 14 and 15. To the west of their lot was a triangular tract, consisting of lots 19-22. Instead of climbing the steep grade from Leroy Avenue, the Lutzes crossed the triangular tract which they did not own and cleared a path near the northern boundary to reach their lot.  They also cleared a portion of the triangular tract to build a one-room home for Mr. Lutz' bother Charlie. In 1928, Lutz left his job to repair a private water line leading to his house and subsequently stayed home tending a garden on the triangular plot and selling vegetables as his main profession. In 1937, the Van Valkenburghs bought the lot west of the Lutz' lot. Bad blood had already developed between them. In 1947, Van Valkenburgh bought lots 19-22 from the City and with two police men "took possession of it." He told the Lutzes to clear all of their buildings and belongings on their property. Both sides hired lawyers. Lutz agreed to remove his things from the property but claimed prescriptive right to use the path he had cleared on the lot. The Van Valkenburghs then erected a fence across the path. Trial court handed down a judgment in Lutz's favor for use of the path and judgment was affirmed by Appellate Division. A few months later Lutz started a new suit stating he had adverse possession of the property. Lutz died and his wife became owner of the property and continued the suit.

Holding: court says Lutz did not establish possession and occupation because land was not cultivated or improved nor protected by a substantial enclosure. They didn’t use all of the land. Because he acknowledged it wasn’t his land to get the easement, he can’t also claim ownership of the land for this suit.

b. Color of Title:
i. Something that looks like it is supposed to give title
1. Deed that is mistaken
2. Judicial decree that is mistaken on boundaries
ii. If someone adversely possesses property under color of title, that means they are possessing by virtue of a written instrument, judgment or decree that purports to give them title, it so, they will be deemed to constructively own the entire property.
iii. Color of title is preferable to adverse possession because you don’t have to occupy all of the land. Can occupy part and still get all of it
iv. Exceptions:
1. Land is actually possessed by owner
a. Dueling possession
i. With dueling possessions, constructive title can’t trump the true owner’s previous possession.
2. Multiple owners
a. Must be open and notorious possession to all parties with ownership.
c. Disabilities
i. Sample statute:
1. An action to recover the title to or possession of real property shall be brought within ten years after the cause of action thereof accrued, but if a person entitled to bring such action, at the time the cause thereof accrues, is within  the age of minority, of unsound mind, or imprisoned, such person [or anyone claiming from by, or under such person], after the expiration of 10 from the time of the cause of action accrues, may bring such action within 5 years after such disability is removed.
2. Basic Rule: An action to recover the title to or possession of real property shall be brought within ten years after the cause of action thereof accrued,
3. Exception conditions: but if a person entitled to bring such action (true owner), at the time the cause of action thereof accrues, is within  the age of minority, of unsound mind, or imprisoned 
a. Only look at point of entry time and that true owner's disability
4. exception effect: such person [or anyone claiming from by, or under such person], after the expiration of 10 years from the time of the cause of action accrues, may bring such action within five years after such disability is removed.
a. i.e. when an insane person either dies or is certified as sane
b. When a child turns 18
c. When a prisoner becomes free.






3. Gift:
a. Elements of  a Gift:
i. Intent – intent to presently transfer
ii. Delivery – manual is best but could be constructive or symbolic
1. Constructive could be keys or something which provides access
2. Symbolic could be a written instrument
3. Both are to be used only when manual delivery is not possible (could be because of size of the item)
iii. Acceptance – usually not a problem and assumed for something of value
b. Inter vivos gift: given during life and the gifts are then irrevocable
c. causa mortis: gifts given under fear of impending death and can be revocable if the person doesn’t end up dying
i. states have different levels of presumption (i.e. you may have to ask to get it back)

If manual delivery is possible, constructive delivery will not be sufficient for acquisition of property by gift.

Newman v. Best: The Plaintiff, the housekeeper of the deceased, files suit against the administrator of the deceased’s estate, claiming the Defendant had converted items that the deceased had gifted to her in contemplation of his death. Among these items, were a life insurance policy and other valuable papers in the deceased's drawer. Close to the interstate’s death, he had called the Plaintiff into his room and given her keys and told her to take them and keep them and to have everything in the house. One of the keys the Plaintiff had received unlocked the deceased’s bureau drawer that contained important papers and his life insurance policy. The court determined that the Plaintiff did not receive the life insurance policy or important papers in the bureau drawer as the deceased had been capable of delivering these items to her and he did not, thus actual manual delivery did not occur.

Holding: As the life insurance policy was present in the room when the deceased gave his keys to the Plaintiff and the policy was capable of actual manual delivery, the policy was not part of the gift to the Plaintiff. But the bureau and other articles of furniture, capable of being unlocked by the keys given to the Plaintiff were gifts and the Plaintiff became owner.
	
If a donor wishes to keep possession during his lifetime, then constructive delivery will be sufficient for an inter vivos gift as actual/manual delivery would defeat the donor’s intent.

Gruen v. Gruen: The Plaintiff brings an action against the Defendant, his stepmother, seeking a declaration that he is the rightful owner of a painting. The Plaintiff asserts that his now deceased father wrote him a letter stating that he was giving the Plaintiff the painting for his birthday, but he, the father, wished to retain possession of it during his lifetime. This letter is not in evidence, as it was destroyed per the father’s instructions. Two other letters exist declaring the father’s intent to give the painting to his son as a gift. The Plaintiff never took possession of the painting during his father’s lifetime, but sought possession of the painting upon his father’s death. The Defendant claims the purported gift was testamentary in nature and did not meet the formalities of a will or alternatively, that a donor may not make a valid inter vivos gift of a chattel and retain a life estate with a complete right of possession

Holding: A valid inter vivos gift was made as the donor intended to make a gift to his son, only constructive delivery was needed as actual delivery of the painting to the Plaintiff would have defeated the donor’s intent to retain a life estate in the painting and acceptance is deemed presumed as it is a benefit to the donee.

The System of Estates
An estate is an interest in land which is or may become possessory and is measured by some period of time (even if indefinitely) The estate system is designed to make clear who is transferring what to whom – not just what physical parcel, but also what sort of ownership measured in terms of the duration and the transferee’s interest. 

Possessory Estates (Freehold) and Introduction to Future Interests

1. Fee Simple: sometimes called fee simple absolute
a. Fee is interest in land; simple is unlimited duration, absolute means no future interests
b. There is a strong bias in the law toward conveying the maximum amount
i. Today the default is towards this larger estate in land
ii. Can be written:
1. To Rose
2. To Rose and her heirs (used to be necessary but not any more)
3. To Rose in fee simple
2. The Life Estate:
a. Possessory interest in land measured by the length of someone’s life
i. could say “to A for Life”
ii. or pur autre vie: meaning for the life of someone else
1. if A sells property to B, it can be sold only for A’s lifetime and then after A dies, it goes back to the original grantor
a. This is called a reversion
b. Remainder is when the land is to go to a third separate person after the period of time.
i. If O was original owner above, he could have specified that after A’s lifetime, the land would then go to Z instead of reverting back to him.
b. Intestate: dying without a will
c. Testator- person with a will
d. Escheat: if there is no will and no heirs, the land escheats back to the state

If a will is not written clearly, the court must decide what the testator’s intentions were (the courts generally favor fee simple)

White v. Brown: The Plaintiff filed an action against the Defendants, Helen Brown and others (Defendants), the remaining heirs of the testatrix, alleging that the Plaintiff was vested with fee simple in testatrix’s house by terms of the will. The will stated that the Plaintiff was to have the home to live in and not be sold. The Defendants claim that the Plaintiff was merely given a life estate in the home leaving the remainder to go to them under interstate succession. The lower court found the will unambiguously created only a life estate in the Plaintiff. The Supreme Court found that it was not clear by words alone the intent of the testatrix and declared that the rules of construction of a will along with the testatrix’ intent must be used to determine intent. The court stated unless the words and context of the will clearly evidences only an intention to carry a life estate, the will should be construed as passing the home in fee simple. The court exampled the language of the will and did not see any evidence of a life estate or a remainder created by the termination of a life estate

Holding: Testatrix’s apparent testamentary restraint that her house not be sold does not evidence a clear intent to pass only a life estate to overcome the law’s strong presumption that a fee simple interest was conveyed.

3. Waste	
a. Waste depends on the nature of interests and someone can get an injunction to stop waste
i. Important when there is concurrent ownership or future interest
1. If you are an heir you don’t have future interest so you can’t get an injunction against waste
a. You must have possessory interest in the property.
b. Affirmative Waste: active destruction of the property
c. Permissive Waste: failure to take reasonable care of the property
d. Ameliorative Waste: adds value to the property
i. Theory is that someone should get the property in the same condition it initially was. 
ii. Melms v. Pabst Brewing was a turning point in the law which said that ameliorative waste does not matter.

Courts do not always view ameliorative waste as waste and will not issue injunctions to stop improvements on the land.

Woodrick v. Wood: Patricia Woodrick, Plaintiff-appellant is appealing an injunction prohibiting Catherine Wood, defendant-appellee, from removing a barn that partially rests on a parcel of land in which Woodrick has a remainder interest.  George and Catherine Wood owned several parcels of land.  The barn is partially on both Lot #105 and Lot #106.  Catherine Wood has a life estate and a 75% remainder interest in Lot #105.  Patricia Woodrick has a 25% remainder interest in Lot #105.  Lot #106 is owned by Catherine Wood and Sheridian Wood.  Patricia Woodrick has no ownership interest in Lot #106.  Catherine and George’s daughter Sheridan sought to raze the barn a rotting barn on the property, but the other child, Patricia, sued to enjoin them from tearing it down on the theory that it would amount to waste.  The trial court rejected Patricia’s argument, but awarded her the value of the barn, $3200.

Holding: While at common law anything that altered leased premises in any way constituted waste, as long as there is no diminution of the value of the property destroying structures of value on land does not constitute waste.

Defeasible Estates, Transferor’s Future Interests

1. Defeasible Fees: put limitations and conditions on the possession of land so the duration bay terminate by happening of an event (other than the death of an owner
a. Example: to A so long as he does not do X
b. 2 key factors:
i. Whether the estate terminate automatically or requires affirmative action
ii. Who takes the property if the estate is cut short

c. Fee Simple determinable
· From O "to A so long as liquor is never served on the premises."
· Durational words "so long as" "while used as" "until" "during the time that"
· Automatically transfers right when violation happens
· O has possibility of reverter - different from reversion

d. Fee Simple Subject to a Condition Subsequent
· "Fred to Lucy, but if used for non-residential purposes, Fred shall have a right of entry."
· Language: "but if, provided however that when the premises…,on condition that the premises…"
· Fred has to exercise right of entry
· Doesn't transfer back to him automatically upon violation
· He has a right of (re)entry/power of termination.
· Adverse possession begins when owner makes attempt at entry and is rebuffed.
· Not just when the condition is broken

e. Fee Simple Subject to an Executory limitation
· Automatically transfers to third party

Mahrenholz v. County Board of School Trustees: The Huttons executed a warrant deed in which they conveyed 1 1/2 acres of the 40 they owned to the Trustees of School District No. The deed provided that "this land to be used for school purpose only; otherwise to revert to Grantors herein. The Huttons died in 1951 intestate. Their son Harry Hutton was their only legal heir.  The property became the site of the Hutton School. Until 1973 when classes ceased to be held there and the land was used for storage proposes only. In 1941, the Hutton's conveyed to Earl and Madeline Jackmain the remainder of the 40 acre. In 1977, Harry Hutton conveyed to the plaintiffs all of his interest in the Hutton School Land.

Holding: The use of the word "only" immediately following the grant "for school purposes" demonstrates that the Huttons wanted to give the land to the school district only as long as it was needed and no longer. The language in the deed created a fee simple determinable followed by a possibility of reverter. Thus Harry did not have to exert his right to reentry and the possession terminated automatically.

Possessory Estates: Co-ownership

1. Common Law Concurrent Interests: 
a. Types of concurrent interests:
i. Tenants in common
ii. Joint tenancy
iii. Tenancy by the entirety

b. Tenancy in common
i. Tenancy in common is the new presumption
1. Old presumption was joint tenancy
ii. Tenancy in common is better at dispersing land interest because no right of survivorship which used to be the main concern

c. Joint Tenancy
i. Undivided – parties have joint interest in the entire property
1. There are no separate portions owned individually
ii. 4 unities required: having all 4 unities doesn’t automatically create a joint tenancy because it could stay a tenancy in common if the parties want that. However, if they want it to be a joint tenancy, they have to have all 4 unities
1. Time 
a. Must have acquired title at the same time
2. Title
a. Must have gained possession by the same instrument of title
3. Interest
a. Must have the same interest (for the same duration, i.e. fee simple or life estate)
4. Possession
a. Same right to possession of the whole property
iii. Right of Survivorship: 
1. In joint tenancy, there is automatic right of survivorship when one tenant dies. No action has to be taken. The deceased person’s interest just disappears and the surviving tenant just maintains possession and ownership of the whole.
a. There is nothing to transfer or pass
2. Avoids probate when one person dies which saves time and money
3. May want to be able to divide interest if the tenants have different children, etc. and thus would want a tenancy in common rather than a joint tenancy.
4. Joint tenancy is not reachable by creditors after death

d. Tenancy by the entirety – joint tenancy plus marriage
i. Requires same 4 unities plus a 5th one, marriage
ii. Approximately 1/2 of states allow tenancy by the entirety (not CA)
iii. Some states say that domestic partners who can’t be married under state law can still have tenancy by the entirety
iv. Harder to distinguish because it has to be ended by divorce
1. Can’t be terminated unilaterally
2. Both own the whole property so no separate interests to divide
v. Right of survivorship
vi. Cannot be severed by single party

Riddle v. Harmon: Frances Riddle unilaterally terminated a joint tenancy by conveying her interest from herself as joint tenant to herself as tenant in common so that her widower would not have right of survivorship and so that she could dispose of her interest by will. Mrs. Riddle died 20 days after the paperwork was completed

Holding: court discarded the old requirement of a straw man and said that Frances could unilaterally terminate the joint tenancy.

**CA statute says you can create joint tenancy unilaterally so you should be able to eliminate a joint tenancy unilaterally as well. It is generally not a requirement to notify the other person of the change in title but some states say you have to file or report the change with the state. CA says you must record it but do not have to notify the other tenant.

**Right of survivorship is a gamble because you are not only taking a gamble that you will outlive the other person, but you also can’t be sure they will act fairly and not change the title without your knowledge. 

**Uniform Simultaneous Death Act (USDA): if there is no sufficient evidence of the order of the death, the jointly owned property would be distributed ½  half as if A had survived and ½ as if B had survived. This is used unless there is clear and convincing evidence that one joint tenant survived the other by 120 hours. 

· 2 major approaches to how a mortgage might be viewed:
· Transfer of title
· If viewed this way, the joint tenancy would be severed
· Lien theory: mortgage is viewed as a lien on the joint tenant’s interest rather than transfer of title
· This would not sever the joint tenancy

Harm v. Sprague:  Two brothers, William Harms and John Harms were joint tenants of a tract of property. Without Williams' knowledge, John mortgaged his interest in the joint tenancy property to help Charles Sprague get his own property. The $7,000 debt remaining on Sprague's property was to be paid from the proceeds of the sale of John Harms' interest in the joint tenancy property but in any event no later 6 months from the date the note was signed. The five monthly interest payments had been made. John Harms died.

Holding: The joint tenancy was not severed by the mortgage because the court used the lien theory to view the mortgage. Therefore, the mortgage died with the brother and because there was no transfer of title, the remaining tenant is not a successor of the person who had the mortgage. 

**if the mortgage had stayed with the property when John died, they could go after the whole property because it is all held as 1 entity. 

**note that there is a majority and a minority view of mortgage

	Hypos from book: pg. 346:
· ABC have joint tenancy
· A conveys to D breaking A’s joint tenancy
· D has common tenancy with B and C but B and C still have joint tenancy with each other
· Don’t have the unity of time and instrument so can’t be joint tenancy among BCD
· B dies leaving H as heir
· H gets nothing because C has right to survivorship from joint tenancy
· C then owns 2/3s of the interest in the land because he acquires B’s portion
· C and D can use the entire property but their legal interest for the purpose of value in sale is divided 1/3 and 2/3
· If they can’t decide on how to use it they can partition it or sell it
· T devises Blackacre “to A and B as joint tenants for their joint lives, remainder to survivor”
· This is better than just  making a joint tenancy because it can’t be broken unilaterally so no one can be cheated out of their right of survival
· A and B get tenancy by entirety before wedding 
· Problem is that they weren’t married yet so failed to have the 5th unity of marriage
· Therefore it cannot be a tenancy by the entirety and is most likely a tenancy in common or possibly a joint tenancy

2. Relations among Concurrent Owners
a. Right of Partition: land can be physically partitioned (in kind) which is the default  because courts don’t like to force someone off their own property
i. but can also be divided after sale (monetarily) if agreement can’t be made
ii. As land becomes more urbanized, it is harder to do partitions in kind because the plots of land are getting smaller and smaller and the value in land becomes more economic.

Delfino v. Vealencis: 2 joint tenants owned a property. The plaintiff owned 99/144 interest and defendant owned 45/144 interest. Plaintiffs want a partition by sale because they want to sell the property to build residential subdivision. Defendant owns a garbage company and they believe it will hinder the sale of their property.

Holding: Since the property in this case may be practicably be physically divided, and since the interests of all owners will better be promoted if a partition in kind is ordered, we conclude that the trial court erred in ordering a partition by sale, and that, under the facts as found, the defendant is entitled to a partition of the property in kind.

**the land was rectangular, Helen’s property was all the way on the western side and was accessible by different roads, 20.5 acres is easily dividable, and there are only 2 parties to divide amongst. If it wasn’t so easy to divide the property, court may have chosen partition by sale. 

**note that there is always a preference for partition in-kind but sale is available when the physical attributes make in-kind impracticable or inequitable and /or the interests of the owners would be better promoted by partition by sale.  (Interests can be economic or emotional attachment)

b. Rent and Ouster:
i. General rule is that in the absence of an agreement to pay rent or an ouster of a cotenant, a cotenant in exclusive possession does not have to pay rent
ii. Ouster: marks the beginning of the running of the statute of limitations for adverse possession and liability of an occupying cotenant for rent to other cotenants
1. Majority Rule: establishes liability for rents on a continued occupancy after demanded to vacate or pay rent
2. Minority rule: consistent with Alabama’s approach, tenants in common each have an equal right to occupy and unless the one in actual possession denies to the other the right to enter or agrees to pay rent, nothing can be claimed for such occupation
3. Courts don’t want to allow normal adverse possession by cotenant because it is very hard to show that the other tenant is aware. It will rarely be open and notorious enough
a. The adversely possessing tenant would have to make an unequivocal statement of ownership.
iii. Accounting for Benefits from third parties:
1. Cotenant who receives rent or other payments (mineral lease, timber sale, etc.) from third parties must account to other for actual amounts received and net expenses
2. Payments must be divided between cotenants based on ownership/interest

Spiller v. Mackereth: Spiller and Mackereth owned a building together as tenants in common. The lesee vacated the building and Spiller entered and began using the structure as a warehouse. Mackereth then wrote a letter demanding that Spiller either vacate half of the building or pay half of the rental value.

Holding: Court follows the minority rule based on the fact that the plaintiff never tried to enter the building and the letter was insufficient and changing the locks could have been normal practice after a renter leaves. Thus the defendant never took steps to preclude her from entering the premises.

Swartzbaugh v. Sampson: Defendant Swartzbaugh and plaintiff are husband and wife, they owned as joint tenants with the right of survivorship, 60 acres of land. Husband negotiated with defendant for leasing a small fraction of the land for a site for a boxing pavilion. Plaintiff at all times objected to making the lease and this was thoroughly established that Sampson knew she would not join in any lease. Negotiations continued and the lease was executed. A second lease of property adjoining the site of the boxing pavilion was signed also. Plaintiffs name does not appear in any of the documents and Sampson was advised she would not sign on.  Sampson took possession and erected the pavilion as well as other improvements to the property.

Holding: the contract cannot be voided because it doesn’t infringe on the plaintiff’s interest in the property as she was never refused entrance to that part of the land. The husband was within his right to rent out his interest in the land. The wife just still has to maintain her ability to enjoy the entire property which she was not officially stopped from doing.

**even if he refuses to let her on the land, she could then only file an ouster and get fair market value in rent but she will never be able to cancel the lease.

**It’s possible that she could have argued waste if the walnuts from the walnut grove provided some kind of profits, she may have been able to get an injunction on the boxing ring. It depends on whether it is in a jurisdiction where ameliorative waste is recognized. 

**if one tenant is renting out part of the property to a third party, they must split the income from it with the other cotenants.
· Burdens of cotenants
· Upkeep costs (repairs)
· Taxes, mortgage payments
· Homeowners association fees
· Insurance
· Improvements to the property
· What is mandatory for cotenants to pay?
· Taxes and mortgages aka carrying payments
· These are usually treated differently than other costs because the property is at risk if they are not paid.
· These costs must be divided equally based on interest in the property
· Burden of ownership
· There is a right to recover expenditures for carrying charges in accounting or partitioning actions.
· But if sole possessor paid carrying costs, he might not be entitled to contributions from the other if the value of his use and enjoyment of the land exceeds the carrying charge expenditures
· If he was saving more rent living there free than he would have paid on the carrying charges, he isn’t entitled to reimbursement from the other non-possessing owner.
· This often happens when parents leave property to two siblings but only one lives there. They have the right to enjoyment of the whole but must pay the entire carrying costs if it exceeds the benefit they are getting from living there.
· Repairs/maintenance:
· Majority of jurisdictions say if you want to live in a rundown building, you have the right to do so
· Therefore there is no affirmative right to contribution from the other cotenants in the absence of an agreement
· Minority view allows reimbursement or request of contribution from the other tenant with notice
· Can recover reasonable credit in accounting or partition action
· Improvements: no right to contribution
· Improvements are of personal taste and preference so you don’t automatically get the value of what you put in for improvements
· they are not required for the good of the property
· there is no credit in accounting or partition action available for improvements but courts try if it is possible
· if there is partition in kind, the tenant who made the improvement may be able to get that part of the property
· if there is a partition by sale, they can only get the added value of the property based on their improvement and not the actual amount they spent on the improvement
· some “improvements” might be eccentric and actually decrease the resale value

3. Marital Interests, Tenancy by the Entirety, Divorce
a. Two broad approaches:
i. Common law (majority)
ii. Community property
b. Community property:
i. CA is a community property state
ii. Marriage is a partnership and hence:
1. Earnings of each spouse are owned equally as undivided shares during marriage
a. earnings include rent, profits, fruits of earnings
iii. separate property is what was acquired before or after marriage or during marriage by gift, devise, or descent
c. Common Law
i. Historically at the moment of marriage, the woman ceased to be a legal person for the duration of the marriage
1. Husband and one were thus regarded as one (the one was the husband)
2. Husband’s rights to his wife’s property was reachable by creditors
ii. Married Women’s Property Acts
1. Were passed in all common law property states in the US in the 19th century
a. They protected wife’s property from husband’s creditors
b. Granted her autonomy
c. And woman’s property became her own separate property, immune from husband’s debts and she gained control of her earnings. 

Sawada v. Endo: Plaintiff husband and wife were injured in car accident by Kokichi Endo. They filed separate suits for injuries and were each granted damages at trial. Plaintiffs were frustrated in their attempts to obtain satisfaction of judgment from the personal property. Defendant owned property as tenant by the entirety with his wife. In July 1969, they conveyed the property to their sons. They also want to encourage fee simple’s rather than life estates because life estates allow someone to hold on to property and keep getting reversions and then a limited few would actually own property.

Holding: Common law protects one spouse from other spouse’s creditors. Court wants to protect interest in the family unit. Property is more than just a dwelling, it makes loans available to families or they can sell it to someone. It would also be too complicated and messy to allow creditors to come in because she would still have tenancy rights and the creditors would have trouble selling the property because she could theoretically still be there. 

· As of 1950s, four approaches used
· Group 1: same as historical version of the estate
· Possession and profits subject to husband's exclusive dominion and control
· Husband can convey, subject only to wife's right of survivorship
· Differences re-creditors. In MA only creditors can reach husband's share
· Group 2: estate may be sold or levied upon for either spouse's separate debts, subject only to the other spouse's right of survivorship
· Can do anything you want so long as right of survivorship remains.
· Group 3 MAJORITY APPROACH
· Attempted conveyance by either spouse is void and the estate may not be subjected to the separate debts of one spouse only
· Group 4:
· Can't do anything during the marriage but can attach right to right of survivorship
· Contingent right of survivorship is alienable and attachable by creditors. Use and profits cannot be alienated during marriage
· If debtor survives, creditors can go after it

In re-Marriage of Graham, Mahoney: Parties were married for 6 years during which the wife was employed full-time as an airline stewardess. Her husband worked part time while he attended school for approximately 3 1/2 years of the marriage. She paid for his degree by working the entire time. No marital assets were accumulated during the marriage. The parties jointly filed petition for dissolution of marriage. She wants to claim property right to his master’s in business degree. 

Holding: MBA can’t be considered marital property because it can’t be transferred or sold and ends upon the death of the husband. It required the husband’s own skill and past accomplishments and therefore she was not an active part in it. 

**Court also pointed out that alimony is a way for a wife to get compensation in this situation.  The problem is in CO, there is a statute that precludes a spouse from getting alimony when she can support herself. 

Elkus v. Elkus: he Defendant, Mr. Elkus (Defendant) and the Plaintiff, Mrs. Elkus (Plaintiff), were married for 17 years. At the beginning of their marriage, Plaintiff’s career was just beginning. During their marriage, Plaintiff’s career took off. Defendant traveled with his wife, was her voice coach, attended and critiqued most of her performances and alleged that he sacrificed his own promising career for his wife’s success. The parties stipulated to mutual judgments of divorce, but requested an appeal of the trial court’s determination that Plaintiff’s celebrity status and career did not constitute marital property.
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