FIRST POSSESION
Three key components:
1. Acquisition of Property by Discovery/Conquest
2. Acquisition of Property by Capture
3. Acquisition of Property by Creation

1. Discovery/Conquest

· Acquisition by discovery: the sighting or ‘finding’ of previously unknown or unchartered territory
· Usually accompanied by a landing or symbolic taking of possession (putting the flag up?)
· Any act that gives rise to an undeveloped title must be solidified by settling in and making an effective occupation within a reasonable time
· Ex: Queen of England granted commission to discover countries unknown to Christians and take possession of the land in the name of the King of England (Johnson v. M’Intosh)
· Should only have applied to “unknown territory” (i.e. land not yet discovered), but Native Americans obviously knew about North America
· Prior possession by indigenous peoples thought not to matter, not to count as discovery
· Instead, discovery by white men gave the discoverer the exclusive right to relationship with Native Americans – no other European nation could interrupt that relationship. Sales of land by Native Americans were thought to be void because they did not retain “ultimate title,” just a right to occupy. 
· Ex: Black Hills Institute v. United States
· Black Hills researcher discovered T-Rex fossil, but could not retain possession/ownership because the land on which fossil was discovered did not “belong” to resident living there (Williams, Native American occupying land with right to possession, but not ultimate title). 
· Landownership determines ownership of:
· Animals
· Water and minerals
· Peace and quiet
· Clean air
· Open space

· Acquisition by conquest: taking of possession of enemy territory through force, followed by formal annexation of the defeated territory by the conqueror
· acquired and maintained by force (Johnson v. M’Intosh)
· Justifications/Policies 
· Principle of first in time
· The “own” which property laws protect is whatever an individual has managed to get ahold of
· Every man has an equal right to grab, formal right of ownership to the first grabber
· Common law/civil law both adopted proposition that “taking possession of owned things is the only possible way to acquire ownership of them”
· John Locke’s Labor Theory
· Labor of a man’s body is his property
· Used to justify theory – putting land to productive use encourages economic growth
· What he removes from a natural state and combines with his labor to create something new belongs to him
· Locke reasoned that Native Americans didn’t labor land enough to retain/claim ownership
· Every man has property in his own person, the labor of his body and the work of his hands are properly his

2. Acquisition by Capture

· Rule of capture: mere pursuit is insufficient 
· During pursuit, someone else could still attain ownership
· Requirements for pursuit to constitute capture/ownership:
· 1. Mortal wounding (of animal) with continued pursuit
· 2. Deprive the thing of its natural liberty, make escape impossible
· First to occupy and attain ownership takes more than pursuit. 
· Ex. Table 1. 

· Possession Requires:
· Physical control over the item
· Intent to control it or exclude others from it
· Ex. Table 1 – Popov v. Hayashi
Table 1. 
	Case
	Background
	Rule
	Outcome

	Pierson v. Post
	Post chasing fox, in pursuit. Pierson notices Post, swoops in and kills fox, takes possession.
	· Pursuit alone doesn’t grant property to the hunter
· Occupancy of wild animals is corporal possession of them
· If an animal if mortally wounded by a hunter, and the hunter is still in pursuit, then he may not be intercepted by another hunter
	It’s not enough to be in pursuit, you must do more to make claim of ownership (mortal wounding, depriving animal of natural liberty)

*Exception: Ratione Soli
- If the hunter is in pursuit of an animal on his land, he already owns the animal. Landowners have property rights to resources found on their land. 

	Keeble v. Hickeringill
	Plaintiff owned meadow with a duck decoy pond. Used decoy pond to attract wildfowls, provided his livelihood. Defendant came to pond, fired gunshots in the air to scare fowls away (trying to protect them). 
	· Every man that owns property may use it for his pleasure and profit (without breaking law)
· If man captures ducks/wildfowl to sell/dispose of for profit, that is his trade
· Someone who interrupts trade or livelihood is liable for damages
	Not a question of ownership, but of the disturbance of his property. 

Disturbance was malicious interference with trade. Would have been legal for defendant to build his own duck pond and outcompete plaintiff for wildfowl. 

Okay to compete, not to directly interfere. 

	Ghen v. Rich
	Provincetown, MA – whaling practice/custom in area to allow whales to wash up onto shore, and be collected by first person to come upon it. Person brings whale back into town, and receives reward for returning whale to rightful captor. Plaintiff shot and killed whale, was found on shore by person, sold to defendant who shipped off blubber and tried out oil. 
	· Custom in area: when whale is killed, anchored and left with marking of appropriation, it belongs to captors
· If it is found by others but still anchor, still belongs to captors
· Mortal wounding of animal – whale too big to take into possession at time of wounding
	Local custom works well for the community in practice. Unless rule sustained, whaling industry would be impacted.

Fisherman could otherwise go around collecting the fruits of another’s labor. 

Rule adopted from the custom of the industry. 

	Popov v. Hayash i
	Popov and Hayashi were baseball fans in attendance at the last regular season game of the S.F. Giants in 2001. Both seated in bleachers, Barry Bonds hits record-breaking 73rd home run, Popov attempts to catch it. Ball goes into his glove, but before he can secure it, he is attacked by mob of fans, ball pops out, rolls on the ground, Hayashi picks it up and claims ball as his. 
	· Popov attempts to prove cause of action for conversion: the wrongful exercise of dominion over the personal property belonging to another (the act itself is intentional, but it does not involve wrongful intention – actor doesn’t intend to take something he knows is not his (larceny)). 
· Court adopts Gray’s Rule, specific to sport of baseball: ball hit into the stands belongs to the fan who catches it. The ball is caught if the person has complete control at the moment the momentum of the ball and the momentum of the person trying to catch the ball ceases. A baseball which is dislodged due to incidental contact is not possessed, and in that case, the first person to pick up to the loose ball has possession

	In this case, both men had superior claims to the ball:

-Popov: could have had claim of action for conversion, but he was unable to demonstrate full control of the ball – interrupted by illegal mob

-Hayashi: claim to possession is compromised by Popov’s prepossessory interest

Since neither party presents a superior claim to the other, judge orders equitable remedy of division (ball be sold and profits split equally between parties)

Court adopt’s Gray’s Rule because fans expect it, it’s customary in baseball. Attempt to discourage unruly behavior among fans in the future (instrumentalist) 




Right of Capture for Natural Resources:
1. Oil and Gas
a. Resources have “fugitive characteristics,” might migrate due to natural circumstances
b. Rule of capture applies (treated like wild animals), belong to owner of land so long as they are on or in it
i. Move to another’s land – become his property
ii. Possession of land is not equal to possession of gas
1. Ex. Someone drills on his land, taps your gas to come into his well, under his control, it is his
2. Water
a. Groundwater
i. Rule of capture
ii. *Exception: wasteful use of water (harmed neighbors) was unreasonable and unlawful
iii. Today governed by legislative and administrative programs
b. Surface Water
i. Rule of first in time
1. Person who gets water first and puts it to reasonable and beneficial use has superior right to others
2. Used in western states where water is scarce
ii. Riparian rights
1. Owner of land along water source has right to use
2. Subject to rights of other riparians

3. Acquisition of Property by Creation
· Includes:
· Intellectual Property
· Persona
· Property in One’s Person
	Concept
	Explanation
	Policies 

	Intellectual Property: property of ideas, broad concept of something created out of nothing, out of an idea. Using raw materials to create something else. 

· Patents 
· Can be granted for processes/products that are novel, useful and nonobvious
· Not granted for: laws of nature, physical phenomena, abstract ideas (can’t patent it just because you found it, need to create something with it)
· Last for 20 years, not renewable, once expired can be exploited by anyone

· Copyrights
· Protect the expression of ideas in books and articles, music, artistic works, etc. (Facts are not protected, but compilations, i.e. encyclopedias, can be)
· Ideas themselves cannot be copyrighted
· Protection begins when work is set in tangible medium
· Lasts 70 years after the death of the author/creator
· To qualify:
 - material must be original
 - need not be novel
· Trademarks
· Words and symbols indicating the source of a product or service
· Benefit to public in identifying brand
· Protected against use of similar marks by others when it would cause confusion
· Lasts until abandoned or until it becomes generic (ex. Kleenex)

		Case
	Rule

	INS v. AP
	· 1. News, as information respecting current events, is not the creation of the writer. AP attains ownership of news as quasi property against INS, but not against the public because INS is a competitor in the same field.


RULE: Within a specific trade, competitors may have exclusive rights to information against each other, but not against the general public. 


	
Cheney Bros. v. Doris Silk Corp. 
	
(Defendant copying plaintiff’s design for silk scarves, selling for a lower price.)

1.Plaintiff did not have patent over his designs, therefore anyone free to imitate. 

RULE: If there is no patent over the design of a product, anyone is free to imitate (distinct from INS because the rule applied specifically to news)


	
Smith v. Chanel, Inc.
	
(Smith copied Chanel No. 5, claimed in advertisements that his product was equivalent, sold at lower price.) 

RULE: No patent over popular product, anyone has the right to attempt to copy it.




	
 Court finds the quasi property right in AP’s collection of the news as vital to their business (relying on Locke’s labor theory – AP used their own labor, time, money, work to get it)




Court doesn’t want to enforce INS rule because it would be too far-reaching, and allow for monopolies. INS rule specifically applied to the collection of the news. 





Since the perfume was unpatented, Smith had the right to copy it. His creation promotes competition and serves an important public interest (lowering prices). 

Competition depends upon imitation. 

Utilitarian view: “The greatest good for the greatest number”

	Persona: assignable during life, descendible (able to be inherited by a descendant) at death. 

Includes name, likeness and other aspects of “identity”

Ex. Celebrity’s “right of publicity”

	White v. Samsung Electronics America Inc.

(Vanna White sued Samsung for using a robot with a blonde wig in front of a wheel l of fortune board in an advertisement.) 

Not using White’s name, likeness, voice or signature, therefore Samsung did not violate her right of publicity (Dissent)

BASIC RULE: You can’t use someone’s name, likeness or other aspects of their identity without their permission. 
 
	
Parody is important for society and parodies of copyrighted works are governed by federal copyright law, gives right to make “fair use” parodies.

Can’t encourage creativity to flourish if you overprotect property rights. (Parallel to real property – if sidewalks and roads were private, your house wouldn’t be worth as much, you wouldn’t have access to it). 

	Property in One’s Person: Idea that people have a right to what is physically theirs (right to your body as being your property)

*Property: essential element is dominion, rights of use, control and disposition
	Moore v. Regents of University of California

 (Moore was patient at UCLA Medical Center, had spleen removed and seven years of follow-up tests. Doctors kept spleen and other biological matter for research without Moore’s consent. Eventually told him that his bodily tissues were being used for research, but never of their commercial value as unique cells. Defendants went on to establish a cell line with potential worth in the billions of dollars. Moore sues for share in products produced with his cell line.)

RULE: No protection over property right for biological matter. Distinct from persona because biological matter is something that everyone has. CA Health and Safety code requires disposal of biomatter (suggesting Moore would have no reason to want to hold onto it)

No existing property interest in cells once they are out of your body. (Can only have a claim of action for conversion regarding property – Moore didn’t demonstrate interest in maintaining possession of his cells)
	
Instrumentalist decision: 
· There is social value to the research conducted by scientists, the court wants to encourage that
· Patient could withhold consent, but the threat of liability for researchers might threaten companies from investing in research
· Extending conversion theory would sacrifice the goal of protecting innocent parties (anyone who at any time handled Moore’s sample)



CAUSES OF ACTION:
· Conversion: the wrongful exercise of dominion over the personal property of another. 
· Remedies
· Replevin – return of the property that was taken to the true owner. 
· Trover – monetary payment for damages to the true owner, equal to the value of the property that was taken. 
PROPERTY THEORIES
· Concept and Role of Property Rights
· Property rights are an instrument of society, help a man form expectations when dealing with others
· Help specify how people may be benefitted and harmed 
· Utilitarian Theory of Property
· What’s best for everyone as a whole
· Primary function of property rights is to promote efficient use of resources
· Demsetz’s theory fits in – look at aggregate benefit, could be unequal between two parties
· Externalities
· Costs and benefits that the user doesn’t experience in their use
· External costs: costly effects of one’s actions that fall on another
· Not considered in the decision making of person not affected (user)
· Ex. Pollution from a factory near a residential neighborhood
· Localized air pollution
· Factory owner may experience some harm, but a lot more is experienced by others
· Ex. Planting a tree in your yard that blocks a neighbor’s view
· Cost to the neighbor, messes up their view
· Benefit to the owner who wanted the tree
· External benefits: change one’s actions to impose no costs on other
· A benefit that falls on others, not necessarily intended to do so
· Because they fall on others, ignored when alternative or change is considered
· Ex. Driving by Disneyland and seeing the fireworks
· External benefit, you didn’t pay Disneyland, but you are still benefitting from the entertainment
· Transactions costs: the costs of arranging offers to others, costs of negotiation
· People have to go through changes they might not want to 
· Costs of bringing parties together and then policing agreements once they are made
· The bigger the community, the harder it is to do
· Externalities are function of transaction costs and they encourage misuse of resources
· Freeloader: someone who doesn’t abide by the agreement and benefits from the actions of others who are abiding by it
· Holdouts: one person who refuses to agree to the agreement set forth by all other parties until he/she is compensated or promised extra benefits
· Tragedy of the Commons
· When there is a common resource, everyone goes for it (first in time) until there is nothing left
· If used moderately, the resource could regenerate
· If one person looks to benefit themselves, they create a risk to all others
· With open access, if there’s externalities, society will act contrary to their own best interest
· Ex. Climate Change
· Burning anything emits greenhouse gases, the harm isn’t localized (happens in the atmosphere)
· Very difficult to get the entire world to abide by an agreement
· Common Resource
· Demsetz says overuse is going to happen – solutions:
· Privatize: a person who owns property unlikely to use it in a way that destroys it
· Reduces transactions costs, externalities are experienced by the owner
· Right to Include
· Permit use or possession of the owned property by other people
· Right to Exclude
· Exclude use or possession of owned property (property as a relationship among people)
· Protected by law of trespass
· §158. Liability for Intentional Intrusions on Land (Trespass)
· Liable regardless of intent to cause harm, if intentionall:
· Enter land possessed by another, or cause thing/3rd person to enter
· Remain on the land
· Fail to remove from land a thing which there is duty to remove (ex. When selling a house, required to remove belongings)
· Intrusion: possessor’s interest of exclusive possession has been invaded without consent
· Consent from possessor not considered trespass
· Momentary invasion: walk across another’s field, fly airplane over another’s house close to the roof, etc. 
· Causing entry of a thing
· Doesn’t need to be immediate
· If there is substantial certainty it will result in moving onto neighbor’s land (sand hill/mountain)
· §159. Intrusions Upon, Beneath, and Above Surface of Earth
· (1) May be committed on, beneath or above surface
· (2) Flight of aircraft trespass only if:
· Enters into immediate reaches of airspace next to land
· Interferes substantially with other’s use and enjoyment of his land
· §163. Intended Intrusions Causing No Harm
· Intentionally entering land of another makes you subject to liability, even if entry or presence causes no harm
· Doesn’t matter if intruder doesn’t know he is entering the land of another
· §164. Intrusions Under Mistake
· Still liable if you intentionally enter, even if you are acting under mistaken belief that you are
· In possession of land or entitled to it
· Have consent
· Have some other privilege to enter land
· Moris Cohen
· “the essence of private property is always the right to exclude others”
· To be effective, the right of property must be supported by restrictions/positive duties for the owners
	Case
	Take-Away

	Jacque v. Steenberg Homes, Inc. 

(Delivery of mobile home, easiest to go across plaintiff’s land)
	Bundle of Sticks
· Includes right to exclude others
· Right must be protected by the state
· Society has interest in punishing and deterring intentional trespasses
· Landowners have confidence in the legal system, then they are less likely to attempt to take matters into their own hands 


	State v. Shack

(Defendants entered private property to provide aid to migrant farm workers. Landowner demanded to be present during meeting, defendants refused, owner called state trooper and filed formal complaint for trespass)
	Non-owners have right of access to property based on need or public policy
· Title to real property doesn’t include dominion over destiny of people owner permits on land
· Man’s right in real property isn’t absolute
· Farmer has no right to deny worker opportunity to receive government aid
· Property rights important, but humans rights more important
· 



* Property: a set of rights you have in relation to other people, with regard to something
· Bundle of Sticks (Set of Rights)
· Possess it, rent it, exclude others from using it, etc.
· Pull out the stick for ownership and sell it to someone else









SUBSEQUENT POSSESSION 
· Includes Acquisition by 
· Find
· Adverse Possession
· Gift
	Topic
	Acquisition by Find
	Adverse Possession
	Gift

	Basic Principle/Rule
	The finder of property gains ownership of the thing against the whole world, except the true owner.

The finder has superior rights to all but the true owner or a prior possessor.


	Establishing ownership of land that doesn’t belong to you requires:
1. Actual entry giving exclusive possession
2. Entry must be open and notorious
3. Continuous for statutory period
4. Adverse and under claim of title (in conflict with other person’s title)

	To make gift of personal property requires:
1. Intent from donor
2. Delivery from donor to donee
3. Acceptance by donee

	Exceptions to the basic rule
	Depends on the following:
1. Where the property was found
2. Who found it (employer/employee)
3. Whether the property was lost or mislaid (circumstantial evidence to determine whether property is lost or mislaid)
a. Lost  finder (with exceptions) 
b. Mislaid  premises owner
	Depends on the following:
1. Whether the premises were protected by substantial enclosure
2. Whether cultivated/improved/put to good use
3. Whether the adverse possessor paid property taxes on the land (CA Rule)
· Tacking
· If deed conveys land intending to include an adversely possessed  portion, that counts as tacking, and may be legally conveyed
· If a series of adverse possessors establish possession against the true owner, none of them lasting long enough for the statutory period to run out, they must be in privity with each other (close, successive relationship). 
· Ex. Howard v. Kunto – tacking of previous owners who possessed land under same assumption. 
· One can’t force the other to leave and then tack their adverse possession
· One can’t possess for a portion of the statutory period, then leave, then come back and try to combine time.
· Disabilities
· In every state, statute of limitations extended if true owner has specified disability, existing at the time of entry when clock starts ticking on statute of limitations *(Basic rule – 21 yrs). 
· Includes:
· Being a minor
· Being of unsound mind
· Being imprisoned
· Once disability ends, adds another ten years from that time to the statutory period (unless 21 years has already expired)
	When manual delivery is not practical, then donor may use:

1. Constructive delivery
· Handing over key/object that will open access to gift
· Justified if gift is too big to manually deliver (car)
2. Symbolic delivery
· Handing over something meant to symbolize the property given

	Explanations 
		1. Where property was found:

In certain instances, the finder may not always end up as the owner of the found property. 

Ex. Staffordshire v. Sharman (employees found rings while cleaning out land for pool on property of their employer, couldn’t keep the rings).

Ex. Elwes v. Brigg Gas Co. (Employees digging for gas company on land leased by Elwes found boat. Court held boat belonged to Elwes because it was found on his property).

Ex. Hannah v. Peel (brooch found in house where owner had house requisitioned by government to house soldiers. Hannah stationed at house, found brooch, turned it in. Police returned brooch to house owner. Court ruled for Hannah because Peel was not in physical possession of the house when the brooch was found). 


	2. Who found the lost property

In certain instances, the finder may not keep property if in particular relationship.

Ex. McAvoy v. Medina (customer found pocketbook in barbershop, owner keeps it in case true owner comes back. Court ruled for shop owner – although major distinguishing factor in the case is that pocketbook was judged to be mislaid, not lost).

Ex. Bridges v. Hawkesworth (customer finds money on the floor of the shop, show owner holds it in attempt to find true owner. Owner never found. Court rules for finder, claiming that the place in which the property was found made no legal difference. Distinguishing factor that money was found to be lost, not mislaid, and finder picked up the notes off the floor in a public part of the shop). 

Ex. Staffordshire v. Sharman (men cleaning out land to build pool find two rings in the mud. Court rules for owner, based on the fact that finders were employees, and owner maintains rights to chattel found on the land).  

	3. Whether property was lost or mislaid.

Ex. Bridges v. Hawkesworth
Bank notes found on the ground, not a usual place to keep money, suggests the money was lost. 

Ex. McAvoy v. Medina
Customer in barbershop found wallet on pocketbook on the counter, suggests that true owner misplaced it, set it down and forgot it (not the same as losing it)



	1. Entry 

Starts the clock running on the statute of limitations. Entry must be exclusive in not sharing possession with the actual owner or with the general public. 

2. Open and Notorious

Focused on whether adverse possessor’s actions would inform a reasonably attentive owner. 

Must be significant enough for true owner to be able to distinguish infringement. 
· Example: 15 in. step invades property line, not open and notorious enough for true owner to be able to notice adverse possession, court requires actual notice (Gorski – couldn’t claim adverse possession because true owner wouldn’t reasonably be aware of 15 in. intrusion. Unreasonable to require true owner to be on constant alert).
· Ex. Cave example – person didn’t know that the cave was under his land, not something a reasonable person would know, other guy can’t claim adverse possession for something true owner didn’t have reason to know. 

3. Continuous for the statutory period

The adverse possession must occur continuously, in the manner the average true owner would use the land. 

· Example: If the land is used during the summers as a vacation home, and the adverse possessor goes every summer, that would count as continuous, even though he’s not there year-round. (Howard v. Kunto – occupancy for 10 plus years during summer months by predecessors, sufficient for AP)
· Adverse possessors may come and go in the ordinary way

4. Adverse and Under Claim of Right/Claim of title 

Adverse possessor must be claiming title/claiming right against the true owner. 
· Three possible states of mind:
· Objective standard (majority approach): the state of mind is irrelevant. It doesn’t matter if the adverse possessor knew or didn’t know he was trespassing 
· Ex. Blarkszkowski (man uses land up to the fence line, believe it was representative of the property line, court says his state of mind doesn’t matter. Could also be good-faith standard) 
· Good-faith standard: required state of mind, “I thought I owned it.” Adverse possessor acting in good faith under belief the land was his. 
· Aggressive trespass: required state of mind is, “I thought I didn’t own it, but I intended to make it my own.” Adverse possessor knowingly trying to claim land from true owner. 
· Ex. Manila v. Gorsky, trial court goes with Maine doctrine (must be intentional, not based on mistake). Appellate court gets rid of that, follows objective standard.

· Color of Title
· Refers to claim of adverse possession founded on a written document (either a deed or will) that gives incorrect information (Ex. Howard v. Kunto)
· Entry with color of title may have advantage where adverse possessor enters into possession of only a part of the property
	Gift Circumstances:
· Intervivos – during life, irrevocable
· Causa mortis – in contemplation of impeding death, revocable if donor recovers

1. Intent to give: Grantor must intend to make transfer

Ex. In re – Estate of Evans (guy deposited money into his brother’s account to avoid creditors, doesn’t show sufficient intent to make a gift). 

2. Delivery: manual delivery is always preferred, something tangible. 
· the alternatives (constructive/symbolic delivery) can’t be used automatically
· only if manual delivery is impractical/impossible

Ex. Newman v. Bost (housekeeper attempted to claim life insurance policy, but court determines there wasn’t adequate delivery. Decedent could have given her the actual policy, or told her to get it for him from the bureau, and then have handed it back to her. The furniture in her bedroom belongs to her, under her dominion, gift from man intervivos. Same with key he gave her, anything that key gives access to belongs to her – constructive delivery).

Ex. Gruen v. Gruen (symbolic delivery sufficient through letter. Father gave son valuable painting, wanting to retain life estate in painting. Having to manually deliver painting to son, just to have him give it back impractical). 
 
3. Acceptance: presumed upon delivery unless donor expressly refuses (especially presumed when items are of value)

	Policy Goals /  Underlying Philosophy
	Why not have the last person who finds it, get it?
· Might encourage violence, fraud
· Harder for true owner to locate it

If found item is attached to land or in the ground ---> goes to landowner

If found item is lying unattached ---> doesn’t always go to owner

If true owner is still available ---> then found item returns to true owner, no conflict

Difference between finding item on private and public property (in private more likely to go to property owner)

     Exceptions: owner not in possession,                                    not exercising dominion (Hannah v. Peel)
	Not meant to reward the “diligent trespasser” for his wrong, but to penalize the negligent and dormant owner for sleeping on his rights. 

Meant to quiet titles which are openly and consistently asserted, correct errors in conveyance. 

Possessor has come to expect continued access to property, relies on in and true owner feeds those expectations by not acting. 
	Court prefers manual delivery
· Doesn’t necessarily prevent fraud
· Easier to interpret actions rather than subjective intent




THE SYSTEM OF ESTATES
· Possessory Estates (each estate defined by length of time it may last)
1. Fee Simple Absolute
a. May last forever

2. Life Estate
a. Life of a person
b. Term of Years – period of time measured by calendar
c. ** WASTE – when party with possession does something to land to decrease its value for a party with future interest
i. Three types:
1. Affirmative: voluntary waste (ex. Cutting down trees on land)
2. Permissive: not maintaining land, allowing it to become overgrown
3. Ameliorative: removing something from land that acts to increase the value of the land (not actually considered waste in most jurisdictions)


3. Defeasible Fees
a. Fee simple determinable
b. Fee simple subject to condition subsequent
c. Fee simple subject to executory limitation

	Type of Estate
	How Estate is Created
	Duration of Estate
	Future Interest 
	Future Interest in 3rd Party
	Example

	Fee Simple Absolute
	By conveyance or inheritance with language:

“To A”
“To A and her heirs”
“To A forever”
	Could last forever
	None, unless property is conveyed. 

Conveyance with same language keeps estate as fee simple absolute.
	None
	White v. Brown 

Woman died, left a handwritten will, difficult to determine if intent was fee simple absolute or life estate. Court ruled when expression is doubtful, court doesn’t favor limitation (life estate), but prefers fee simple absolute instead. 

	Life Estate
	By conveyance or inheritance with language: 

“To A for life”
	Lasts all of A’s life. 

If A transfers interest in property to B, B’s interest lasts only for A’s life. 

(You can only convey the interest that you have)
	Reversion

After A’s life ends, the interest in the estate reverts back to the original grantor (or original grantor’s estate if he/she has passed away)
	Remainder

Depending on language, interest in estate could go to third party. 

“To A for life, then to B” (B has fee simple absolute).

“To A for life, then to B for life” (B has life estate).
	Woodrick v. Wood

Mother (with life estate) and son want to tear down barn on their property, daughter with remainder interest doesn’t want to. 

Court rules that tearing down barn isn’t waste, doesn’t violate daughter’s remainder interest.

Gruen v. Gruen

Father kept life estate in painting he gifted to son (wanted to have it in his house until he died, then pass possession to son). 

	Defeasible Fee (any estate may be defeasible, terminate prior to natural end point when a specified future event occurs.) If land held in defeasible fee is conveyed, the condition remains. 


 Three Types:

1. Fee Simple Determinable (FSD)






2. Fee Simple Subject to Condition Subsequent (FSSCS)







3. Fee Simple Subject to Executory Limitation (FSSE)


	*BASIC RULE:  rights of reentry for condition broken and possibilities of reverter are neither alienable or devisable, but they are inheritable.

“To John, so long as he doesn’t drink liquor, then to Kit.”





Any words with durational aspect “so long as…” “while used as…” “until…”





Language states the condition subsequent – “To A, on the condition that…”

Second clause gives the right of re-entry





Language from FSD or FSSCS but future interest going to third party. 

“To A so long as drugs are not sold, then to B”

“To A on the condition that no drugs are sold, then to B”
	














Lasts until possessor does/commits stated act prevented by the FSD. 





Does not automatically revert. 

Lasts until stated event occurs AND grantor exercises right of entry. 





Lasts until the state event occurs. 
	














Possibility of Reverter – if stated event occurs, ownership automatically goes back to grantor. 



Right of Entry (Right of Re-entry for Grantor) 









None – future interest to third party

	






Automatically goes to Kit if John drinks liquor. Kit gets fee simple absolute. 











Can right of entry be granted to third party?









Executory Interest – Transfers automatically to third party when stated event occurs. No right of entry need be exercised.
	Ex. If A transfers reversionary interest to B inter vivos, it’s invalid. Can’t transfer. If B inherits A’s reversionary interest at A’s death, that’s okay. 
If John conveys his interest in the land, he conveys with the condition against drinking liquor. 



Ex. “To A, so long as no party is thrown on property.” As soon as party is thrown, property immediately reverts back to grantor.



“To A and her heirs, but if Blackacre is used for any purpose other than agricultural purposes, then O has the right to re-enter and take possession of the land.”

Case example?




· Co-ownership
1. Tenancy in Common
2. Joint Tenancy
3. Tenancy by the Entirety
RULES:
· If one tenant receives rent from a third-party, he is required to split proceeds with his cotenant. 
· If one tenant significantly improves/repairs the co-owned property, he may not claim contribution from his co-tenant(s), even if the repairs are necessary. 
· Contributions are required for paying property taxes and mortgages
· Ouster
· If one party in joint tenancy/tenancy in common blocks/prevents the other from his enjoyment or use of the land, the injured party might be entitled to rent from tenant in possession
· Also applies to co-tenant attempting to adversely possess property against other co-owner (very difficult to prove)
· Ex. Spiller v. Mackereth
· Tenant made request in writing to have other tenant move his belongings out of half the property, or pay rent, but never made actual attempt to ask for entry – therefore no ouster, no requirement to pay rent. 
· Partition
· For joint tenants or tenants in common 
· If parties engage in conflict and can’t resolve it between themselves, the court may split property between parties
· Partition in-kind (preferred method): splits property physically
· Owelty: If in the partition-in-kind, one party ends up with a section of the property that is somehow more valuable than what the other tenant receives, he/she must pay/compensate the other party equal to the value of the land (so that distributions are fair and equal). 
· Ex. Delfino v. Vealencis – the woman with the garbage truck business had to pay extra to her cotenants when the property was divided because her portion included a house. 
· Partition by sale: usually only if partition in kind is impractical/unreasonable under circumstance, then court will order property be sold, and parties split the profits
	Type
	Characteristics
	Rights Upon Death
	Types of Severance
	Case Example/Explanation
	Access to Creditors

	Tenancy in Common

(default form of co-tenancy)
	1. Separate but undivided interests in the property
2. Tenants may transfer, convey interest during life, in will
3. Everybody has the legal right to possess the whole
4. Tenant with greater interest (60/40 ownership) gets more at sale
	1. Interest passes through will.
2. If intestate, follow statute for intestacies 
	1. Tenant may convey only the interest he possesses to third party. (Doesn’t really sever co-tenancy, just passes interest to third party). 
	Riddle v. Harmon

Wife didn’t want her interest to pass to husband through right of survivorship, conveyed interest to herself, created co-tenancy as tenants in common. Gave her ability to pass interest through will. 
	Interest of one co-tenant doesn’t affect others. Creditors have access. 

	Joint Tenancy
	Four Unities Required for Creation:
1. Time: each joint tenant must acquire interest at the same time
2. Title:  title must be acquired through same instrument (same deed, same adverse possession)
3. Interest: Equal and undivided interest measured by duration. (doesn’t matter if one party contributed more to purchase)
4. Possession: both have right to possess the whole
	Right of Survivorship

Main distinguishing feature of joint tenancy – interest of one party passes to the other upon death. 

Interest extinguishes upon death. 
	Both parties have right to sever joint tenancy by conveying interest to third party. 

As soon as interest is conveyed, joint tenancy is broken. 

Ex. A & B joint tenants. A conveys interest to C. Joint tenancy severed, B & C now tenants in common, no right of survivorship. 

· Depends on whether state statute recognizes:

(1) lien theory (mortgage doesn’t sever JT)         

(2) title theory of mortgages (mortgage as conveyance severs JT)  

	Harms v. Sprague

Brothers joint tenants, one brother mortgaged interests and then died. Court ruled mortgaging did not sever joint tenancy, dead brother’s interest passes through right of survivorship. 


	If creditor acts during joint tenant’s life, he can seize interest and sever joint tenancy. 

If creditor waits until death, interest has already extinguished, nothing for him to go after. 

Avoids probate. 


	Tenancy By the Entirety
	Same four unities required PLUS marriage.

Both hold the entirety – two people who both own the whole thing. 
	Right of survivorship, interest passes to spouse upon death. 
	Can only be severed through divorce – changes status to tenancy in common. 

One party may not convey interest to third party. 

Interest must be conveyed by both parties to be valid. 
	Sawada v. Endo

Husband and wife tenants by the entirety. WHY DID THEY NEED TO CONVEY – CREDITORS CAN’T COME AFTER ONE SPOUSE’S DEBT?
	Cannot come after property owned in tenancy by the entirety against the credit of one spouse. 



· Marital Interests
· Two systems of marital property:
· 1. English System – husband and wife have separate property
· ownership is given to spouse who acquires property
· 2. Community Property – husband and wife are part of a marital partnership (community)
· Should share their assets equally
· BASIC RULE: what each party puts labor into (income and earnings) becomes part of community property (Ask yourself – did property come from labor?)
· Treat husband and wife as economic unit
	Characteristics
	Common Law
	Community Property

	During Marriage
	Different ways of holding property – joint tenancy, tenancy by the entirety

Earnings are separate property. 


	Earnings, fruits of earnings and purchases made with earning are all community property, owned by both spouses. 

Excludes: 
· property acquired before marriage
· gifts
·  inheritances acquired during marriage
· Earnings after separation

Neither spouse can convey their ½ share of CP, except to other spouse. 

Can’t change CP to separate property without both party’s consent. 


	Distribution at Divorce
	“Equitable Division” – judges have more discretion to divide (sometimes based on fault and impact to other spouse)

· Property of spouses remained with spouse holding title (what’s the title on the account?)
· Property held as tenants in common/joint tenants stayed the same after divorce
· Tenancy by the entirety converts to tenancy in common

	Some states equally divide CP, others authorize court to make equitable distribution

Anything separate from before marriage, they keep


	Distribution at Death
	1. Dower (traditional/historical – some states still retain)

Includes all property that was held during marriage (even if it has been conveyed)

Gives surviving spouse 1/3 life estate in any property

2. Elective Share (modern approach, all states except GA)

Surviving spouse can choose to take some portion of the assets of the decedent spouse (either ½ or 1/3 depending on state statute) 

Option to renounce the will. Only includes assets decedent owns at death (not like dower where it’s anything they acquired during the marriage). 

	Each party has power to dispose by will ½ of CP

No right of survivorship (unless allowed in state)

In most states, if spouse dies intestate, interest in CP goes to surviving spouse (some states passes to descendants, depends on intestate statutes)


	Migrating Couple

BASIC RULE: New place you live recognizes rules from the state where you came from

For death – division of property follows rules of state of domicile (But if coming from CP state to CL, land owned as CP doesn’t change to separate property at death. CP is recognized in addition to elective share)
	Coming from CP State

Move to elective share state and have CP. 

At death, surviving spouse can take elective share of decedent’s half of CP (surviving spouse could end up with more than half of CP)

	Coming from CL State

CP state recognizes separate property, but once living in CP state, anything (assets, earnings) acquired become CP

*If couple moves from CL state to CP state, and doesn’t acquire any CP – risk for spouses. (If one spouse dies, with no assets acquired in CP state, surviving spouse loses elective share he/she had in CL state)


	Professional Degree/Celebrity as Property?
	Approaches:
1. Reimbursement Alimony: get paid back for investment, but can’t get interest in future earnings

2. Separate Property: degree is an individual achievement, can’t be treated as marital property


3. Martial Property: treat marriage as economic partnership, investing in the other spouse is also an economic investment; supporting spouse deserves return on investment

	Varies (probably depending on state statute)

	Unique Issues
	Tenancy by the entirety (only exists in CL states)

Majority Approach
· Unilaterally indestructible right of survivorship
· Inability of one spouse to alienate his interest
· Broad immunity from claims of separate creditors

Other approaches
· Husband may convey estate (unless wife survives him)
· Interest of the debtor (person who owes debt) in the estate may be sold/levied upon for his/her separate debts (subject to right of survivorship)
· Contingent right of survivorship relating to either spouse is separately able to be transferred and is attachable to creditors during marriage
	No CP state recognizes tenancy by the entirety

BUT, tenancies in common and joint tenancies may be created (concurrently held as separate property)

Can’t simultaneously hold property as both CP and tenancy in common/joint tenancy

Mixing CP and Separate Property (Ex. Buying a house on installment contract. Down payment/initial payments made before marriage, paid off with CP)
1. Inception of right rule: whoever started the payments, initiated it, gets it as owner. Community gets return of payments made and interest
2. Time of vesting: looks at who’s paying at the time when split occurs. If community is making payments, then house is CP. Spouse who initiated gets paid back. 
3. Pro rata sharing rule: one party uses some separate property to purchase large asset, then community pays it off – community is buying-in interest into the asset, property appreciates in value. (CA Rule) The community gets paid back for what it put in. 


	Management of Property
	Marital property managed by both spouses. 

Separate property managed separately. 
	CP can be conveyed to 3rd party only as undivided whole

Husband and wife have equal management power, but one spouse may have fiduciary duty as Manager of CP (must act in good faith to look out for the best interest of the community – ex. W.C. Fields)*




LEASEHOLDS
· The Leasehold Estates
· Leaseholds (tenancies)
· Non-freehold estates

1. Term of Years
a. Estate that lasts for a fixed period of time
b. Under common law, no limit of the number of years lease can last (some American statutes create limits)
c. Must be for fixed period, but can terminate earlier if some event/condition occurs
d. No notice necessary to terminate
i. States from outset how long the lease will last
e. Ex. “To A for five years.”
2. Periodic Tenancy
a. Lease for a period of fixed duration 
b. Continues for succeeding periods until either landlord or tenant gives notice of termination
c. If no notice, period is automatically extended for another period
d. Ex. “To A from month to month.” If A reaches end of month 3, gives no notice of intent to terminate, lease continues automatically to month 4
e. Under Common Law
i. 6 months notice required to terminate year-to-year tenancy
ii. For any periodic tenancy less than 1 year, notice of termination must be given for the length of the period, not to exceed six months. (Example, if lease is month-to-month, notice of termination must be 30 days)
iii. Notice must terminate tenancy on final day of period

* Death of landlord or tenant has no effect on duration of term of years or periodic tenancy, but does for tenancy at will

3. Tenancy at Will
a. No fixed period
b. Lasts as long as tenant/landlord wants it to
c. Either party has ability to terminate (modern statutes usually require 30 days notice)
d. Usually disfavored

4. Tenancy of Sufferance: Holdovers
a. Arises when tenant in possession remains in possession (doesn’t move out after tenancy has been terminated)
b. Landlord has 2 options:
i. Eviction (plus damages)
ii. Express/implied consent to creation of new tenancy
1. Could negatively affect tenant if he/she didn’t want another term
c. Ex. Hannan v. Dutch
i. Tenant signs lease, on move-in date finds pervious tenant still in possession
ii. Court rules that landlord has given tenant legal possession, which in turn gives tenant authority to raise claim against tenant who is holding-over (American Rule)
1. English rule: it is responsibility/burden of landlord to evict tenant holding over – deliver actual possession to new tenant
LANDLORD/TENANT RIGHT’S AND REMEDIES
· Assignment: When tenant leases his interest to a third party (assignee) for the duration of the term of his lease
· Sublease: When tenant leases his interest for less than the entire duration of his lease, and retains a reversionary interest in the property. 
	Type of Conveyance
	Duration
	Interest Retained by Tenant
	Landlord’s Accessibility
	Example

	Assignment
	Leased by tenant to third party (assignee) for the duration of the term

Ex. I lease my interest in my apt. for the rest of my year-long lease.
	None
	Landlord can go after assignee for unpaid rent under privity of estate. 

Landlord can also still go after original tenant under privity of contract if there are terms that continue to bind original tenant 
	Ernst v. Conditt

Rodgers as original tenant conveyed his interest to Conditt for the remainder of his lease and extended lease. Conditt fell behind on rent, landlord Ernst could go after Conditt because the duration of conveyance lasted for the rest of the term. Ernst could also have gone after Rodgers under privity of contract, but for some reason chose not to (maybe they were friends)

	Sublease
	For some period less than the full term, even if it’s one day less. 

Ex. I lease my interest in my apt. to A for the next three months.
	I retain a reversionary interest in my apt – possession and title will automatically go back to me at the end of the period of sublease. 
	The landlord cannot go after the subleasee for unpaid rent, but the sublettor can be held liable for unpaid rent. 

NO PRIVITY between landlord and subleasee for either contract or estate

 
	Conditt argued that he was not responsible for unpaid rent because the conveyance he received from Rodgers was a sublease not an assignment. If that had been true, then the Ernst would not have been able to claim damages against Conditt and would have instead had to hold Rodgers responsible. 



· Landlord’s Rights, Remedies and Responsibilities
· For Tenant in possession
· Self-Help Eviction: landlord can use peaceable self-help to evict tenant if:
· Landlord is legally entitled to possession because
· Tenant holding-over
· Tenant breached contract of lease and lease contains re-entry clause, AND
· Landlord’s means of re-entry are peaceful.
· *IF conditions are not met – tenant may be able to recover damages for wrongful eviction. 
· Ex. Berg v. Wiley
· Landlord unhappy with tenant’s use/improvement of premises, violations of health codes. Gave tenant two weeks to fix/vacate, tenant did neither. Landlord, on advice from his attorney went with sheriff to change locks while tenant was not on premises. Court determined means of re-entry were not peaceful (history/bad relationship between landlord and tenant, court prefers landlord use judicial process to resolve conflict). 
· Very difficult in any circumstance to have re-entry be determined “peaceful”
· Better approach – use judicial process
· Pros: easier for landlord, removes possibility of liability. Might be better for tenant, more time with judicial process to figure out what he/she can do
· Cons: expensive, time-consuming, creates paper trail for tenant being evicted
· For Tenant Who Abandons or never takes possession
· Duty to mitigate damages (majority rule)
· LL has duty to mitigate (alleviate, lessen) damages when tenant abandons possession or never takes possession
· Can’t allow LL to sit on his hands and allow damages to accrue (not in best interest anyway – what if tenant is judgment proof?)
· Ex. Sommer v. Kridel
· Tenant broke up with fiancé, no way to pay rent. Wrote LL letter, asked to be let out of lease, forfeited rent and deposit already paid. LL never responded, never attempted to rent out apt., even when other prospective tenants showed interest. Court said as notion of fairness and for efficient use of land, LL must attempt to mitigate damages (show LL is leasing property, making attempts to treat space as vacant and available for rent, advertising, etc.)
· LL Options in jurisdictions with no duty to mitigate
· Accept surrender from tenant (break lease)
· Still attempt to mitigate damages
· Let property sit and attempt to collect damages from tenant
· Fair Housing Act 
· Doesn’t apply to single-family house sold or rented by owner (little guys) OR rooms/living quarters if owner maintains and occupies living quarters in same residence
· DOES apply to:
· Discrimination to prospective tenants or buyers based on:
· Race
· Color
· Religion
· Sex
· Familial status
· National origin
· Handicap/disability
· **Does not prevent discrimination based on sexual orientation (may be protected under local ordinances)**
· Printed/published advertisements
· Civil Rights Act: prevents discrimination based on race more broadly. 
· Doesn’t protect against advertisements, just the act of leasing land


· Tenant’s Rights and Remedies

1. Covenant of Quiet Enjoyment and Constructive Eviction
a. Early Common Law
i. Landlord had no responsibility to maintain land for tenant. Tenant in possession most likely to utilize land for farming – therefore more able to perform necessary repairs and maintenance on his own. 
1. Independent Covenants
a. Promise to repair, separate from promise to pay rent – not connected or conditional on each other
b. Still have to pay rent, even when LL doesn’t carry out promises
i. Exception: quiet enjoyment – protected LL from tenant being actually evicted from premises without just cause (dependent clause – T pays rent if LL allows quiet enjoyment)
ii. Modern trend/urbanization: 
1. Leases more common for housing in urban areas, tenants not able to perform maintenance, creates more responsibility for landlord – leads to covenant of quiet enjoyment and constructive eviction
b. Tenant has remedy of moving out when covenant of quiet enjoyment is violated
i. Normally includes:
1. Explicit terms in lease (i.e. LL promises to provide heat)
2. Anything imposed by housing codes or statutes
3. Basic rights (can’t hide defects in property, working locks, water, plumbing, etc.)
ii. Reste Realty Corp. v. Cooper 
1. Broadens to include “any act or omission by LL/agent which renders premises substantially unsuitable for leased purposes or which seriously interferes with enjoyment of premises is breach of covenant for enjoyment and constitutes constructive eviction
2. WAY more for landlord to be liable for
iii. Constructive Eviction
1. Living conditions are so bad, it is the equivalent of being evicted, not being able to live there
2. Requires:
a. Notice of problem to landlord, allow them reasonable opportunity to fix issue
b. If issue goes unfixed, tenant must move out within a reasonable amount of time to claim CE
c. Provides tenant with remedy
i. Get out of lease legally, broadens remedies beyond damages
ii. RISK – if tenant uses constructive eviction to get out of lease without declaratory judgment and LL sues, tenant could still be held liable for rent. 
2. Illegal Lease
a. Doesn’t apply if code violations develop after making lease
i. Doesn’t apply for minor infractions/violations OR if landlord doesn’t have notice of them (actual or constructive)
b. No rent due under illegal lease
i. Leased premises are unsafe – unsanitary conditions violating housing code
ii. Tenants can legally withhold rent and hold landlord off from the inevitable action to evict for nonpayment
3. The Implied Warranty of Habitability
a. Implied in all leases, “premises must be safe, clean and fit for human habitation.”
b. Warranty cannot be waived by tenant in lease or oral agreement
c. To prove LL has breached implied warranty of habitability:
i. Conditions substantially violate housing codes/statutes
ii. OR notice from tenant of problem/issue with reasonable time to repair  inaction
d. REMEDIES
i. Implied warranty of habitability extends the remedies available to tenants beyond seeking damages or constructive eviction. Includes:
1. Terminate Lease or stay and collect damages
2. Rental Reimbursement
3. Damages
4. Withholding future rent
5. Deduct expenses of repair if LL fails to complete in reasonable time
ii. Different approaches to calculating damages:
1. Hilder – the difference between the value of the premises if they were up to par, and the value of the premises in their actual defective condition. (What the value should have been vs. what the value actually was).
2. Difference between agreed rent and fair market value 
3. Percentage reduction based on LL failing to repair
a. At judge’s discretion to decide how serious the problem was/wasn’t
4. Tenant can also abandon and sue for defects that tenant endured
5. Punitive damages – would have been available to Hilder, but not sought on appeal

PROPERTY OUTLINE PART 2
SCOPE OF REAL PROPERTY RIGHTS: 
· COMMON LAW LIMITS (NUISANCE)
· Judicial Land Use Control
· Land use activities present paradigm case of externalities
· Courts, markets, legislature and administrative bodies always play part in land use control
· Torts: arises from negligent/wrongful activity
· Property: liability is for interference with use and enjoyment of the land
· Sic utere tuo ut alienum non laedas – use property so as not to harm others
	Private Nuisance

(We are only concerned with intentional private nuisances)


Ex. Morgan v. High Penn Oil Co. 
· Plaintiffs own a 9-acre lot (restaurant, private home and lots rented out for trailers)
· Defendant is oil refinery located within 1000ft. emitting nauseating gases and odors affecting plaintiffs and other residents/businesses
· Court rules that defendant’s use is intentionally and unreasonably causes gases to escape onto plaintiff’s land  impairing plaintiff’s use and enjoyment of land
· Private nuisance established  plaintiff entitled to damages
· Defendants will continue to emit gases and odors  injunction is necessary to protect plaintiffs









	Substantial and unreasonable invasion of another’s interest in the private use and enjoyment of land.

Not something trivial, not something particular to a hypersensitive person.

Intentional Nuisance
· Person acts with the purpose of causing nuisance OR
· knows that it is the result of his conduct, OR 
· Knows that it is substantially certain to result from conduct

· Spiteful use is always intentional
· (purposefully bugging your neighbor)
· Liability applies regardless of skill/care exercised in trying to avoid injury to neighbors

BASIC RULE
· If the interference IS NOT caused by a physical/tangible object  then it is a nuisance
· If the interference IS caused by a physical/tangible object  then it is a trespass

Allegations of nuisance today often considered intentional:
1. Air and water pollution
2. NoiseUses continue over time and are known by defendant to result from his/her activities

3. Odors
4. Vibrations
5. Flooding
6. Excessive light/inadequate light

** Liability arises only if interference is substantial and unreasonable **

	Basic Rules/General Takeaways
	· Unless plaintiff can show physical invasion by tangible thing (trespass), defendant can escape liability for intentional conduct if it is reasonable OR the amount of harm would have been irrelevant if there was physical invasion by tangible thing
· Stigma damages recognized only where plaintiff’s property has sustained actual physical injury as a result of defendant’s conduct
· Spite and Spam
· Courts find nuisance liability when defendant builds structure just to spite neighbor (of no other use)
· Aesthetic nuisance
· Most courts hold that unsightliness is not a nuisance (unless spiteful)
· BUT junkyard in residential neighborhood could be considered a nuisance if unreasonably operated and unduly offensive




Because a private nuisance is an UNREASONABLE invasion of another’s interest, there are two tests to determine the reasonableness of land use as it relates to others:
	Stage 1: LIABILITY STAGE OF NUISANCE:

Two Approaches 

A determination is made as to whether or not one private landowner’s use is considered a nuisance against his neighbor.
	Jost
· Result of Jost v. Dairyland
	Restatement Approach
· More used and authoritative than Restatement of Property
· More relied on by courts
· Overlap between property and torts (nuisance and trespass)
· Pushing law in a different direction, focus on efficiency


	BASIC RULES

	Threshold test
· Focuses on the harm done to the plaintiff
· Looks at the level of interference
· If the use reaches a certain threshold of interference than the plaintiff should not need/have to bear  nuisance
· Okay to exclude social benefit under threshold test (only looking at harm to plaintiff)
· Is gravity of harm unreasonable?
· Individual rights/ownership rights are the focus
· Doesn’t include the utility of defendant’s conduct
· Suggest that you look at gravity of harm factors for plaintiff BUT you would never look at the utility of conduct for defendant
	Balancing of Harms
· Balances gravity of harm done to plaintiff with utility of defendant’s conduct
· Considers the social benefit of the defendant’s conduct
· Utilitarian view:
· Greatest good for the greatest number of people (balanced against harm to plaintiff)
· OR the harm caused by the conduct is serious and the financial burden of compensating for this and similar harm to others would not make the continuation of the conduct feasible

Gravity of harm Factors:
1. Extent of harm
a. How often, how bad
2. Type of harm
a. Character of harm, what is being done to plaintiff
3. Social value that the law attaches to the type of use and enjoyment of land that is being invaded
a. What has the legislature protected?
b. Is it a hospital? Does it serve a social need?
4. Suitability of the particular use or enjoyment invaded to the character of the locality
a. Ex. Plaintiff who has his house in an industrial area  his use is not suitable to the area (locale question)
5. Burden on the person harmed of avoiding the harm
a. How difficult would it be for defendant to avoid the harm? How much of a burden would that place on him? How would he be affected?

Utility of Conduct Factors: (looking at defendant’s activities)
1. Social value of primary purpose of conduct
2. Suitability of the conduct to the character of the locality
3. Impracticality of preventing/avoiding the invasion


	Case Examples

	Jost v. Dairyland
· Court excluded evidence from defendant that the utility of its conduct outweighed the gravity of the harm to plaintiffs
· Didn’t matter that economic/social importance dwarfed claim of smaller farmer (argument excluded altogether)
· Contrary to Restatement view that reasonableness is determined by whether/not gravity of harm outweighs utility of actors conduct

	Morgan v. High Penn Oil Co.
Gravity of Harm factors (Plaintiff’s Side)
1. Extent of harm
a. Defendant’s use causes frequent nausea
b. Felt within 2 mile radius
c. Economic impact on plaintiff’s (losing tenants in trailer park)
d. Church, businesses, residential areas impacted
2. Type of harm
a. Gases causing nausea
3. Social value of entities that were impacted
a. Church, businesses, residence, nursery
b. Private use and enjoyment of residential areas (highly valued in the law)
4. Suitability to locale
a. Area has many residences
b. Neighborhood has church, gas stations, etc. 
5. Burden to plaintiff of avoiding harm
a. Plaintiff would have to relocate residence and business both on land being affected
b. No other obvious way to avoid harm (gas masks?)
Mostly a Jost test: harm  creates nuisance

Utility of Conduct Factors (Defendant’s Side)
1. Social value of conduct
a. Oil is valuable, use for transportation, central point of economy
b. Could be source of jobs
c. Encouraging domestic oil production
d. Tax revenue
2. Suitability of conduct to locale
a. Pipeline is there
b. There are residences here (makes it less suitable)
c. Situation near church, restaurants, nursery  not well suited to area
d. Headquarters of truck companies, gas stations
3. Impracticality of preventing/avoiding the invasion
a. Are they applying everything they can to avoid invasion?
b. Can they move?
c. Can they reduce it in some other way?

Considering all factors, balance may not be met, particularly with regard to suitability of locale. 





If a nuisance has been found in the liability stage, then move on to Stage 2  REMEDY STAGE OF NUISANCE
	Available Remedy
	Description
	Case Example

	Injunction OR
Damages

*Old Rule – once nuisance is found  automatic injunction. 

*Modern trend – most courts employ equitable considerations (Boomer)
	Balancing of the equities
· During the remedy stage, the court considers similar factors to the Restatement test (liability stage)
· Does the harm to the plaintiff outweigh the social benefit of the defendant’s conduct? 
· If yes  plaintiff gets remedy (either damages, injunction or both)
· If no  plaintiff gets nothing
· If injury is slight  action for damages preferred over injunction
	Estancias Dallas Corp. v. Shultz
· Plaintiff brought suit for injunction against defendant  for their use of AC unit in apt. complex next to plaintiff’s house. AC unit sounded like jetplane, caused hearing loss, interfered with quiet use and enjoyment
· Court granted injunction (defendant’s use was causing unreasonable harm to plaintiff. Housing was available in the area  defendant’s conduct wasn’t absolutely necessary for public benefit). 
· Did seem that both uses were appropriate for the locale – high cost for defendant, but court says too bad

Boomer v. Atlantic Cement Co. 
· Plaintiffs brought action to enjoin defendant’s operation of cement plant which was causing injury to property (dirt, smoke, vibrations)
· Court granted injunction to be vacated upon defendant’s payment of permanent damages
· Because of the social utility of defendant’s conduct (plant had 300 employees, defendant invested $45 mil), granting an injunction against operation not as equitable as damages for plaintiff
· Permanent damages mean that defendant pays larger sum (not for harm done, but also considering harm to be done in the future), but does not allow plaintiffs to bring action again
· BUT, court’s ruling allows public health agencies to seek remedies  strong incentive for defendant to research improved techniques, minimize nuisance

	Creative Remedies
	The court may choose a creative method of balancing the equities (recognizing that the defendant’s conduct is causing harm, but that there is significant social benefit OR that plaintiff is unfairly benefitting from lawsuit).
	Spur Industries, Inc. v. Del E. Webb Development Co. (Spur v. Webb)
**Note – this case is for public nuisance 
· Plaintiffs brought suit seeking injunction of defendant’s cattle-feed lot. Plaintiff’s residential area affected by odor from 30,000 cattle (annoying & unhealthy)
· Court grants injunction, BUT requires plaintiff to pay damages. Plaintiff (development co.) expanded towards defendants (benefitted from purchasing cheap land in rural, agricultural area) to the foreseeable detriment of defendants
· Court rules that plaintiff must indemnify (compensate) defendant for the cost of moving/shutting down



	Public Nuisance













Difference between PUBLIC & PRVIATE NUISANCES
	· Unreasonable interference with right common to general public
· Unreasonableness when conduct interferes with:
· Public health
· Safety
· Peace
· Comfort
· Convenience
· If conduct is proscribed by statute/ordinance, OR
· If conduct is continuing or creates permanent or long-lasting effect (and actor has reason to know of effect)
· Must be substantial harm caused by:
· 1) unreasonable conduct, OR
· 2) negligent, reckless or abnormally dangerous conduct


· (Main difference lies in interest protected)

· PUBLIC: protects public rights
· Who can bring claim for public nuisance?
· Public agencies (city attorneys, or state attorney general)
· citizen in citizen’s action/member of class in class action, OR
· Any member of the public, but must show “special injury” (different from that suffered by other members of the public)
 
· PRIVATE: protects rights in use and enjoyment of land
· Only owners of interest in land can bring suit
· Nuisance only affects those interests

· Ex. Spur is public and private
· Interference with right of use and enjoyment is private no matter how many landowners are affected or involved




· Coming to the Nuisance
· Doesn’t always completely bar damages/injunctive relief, but it is relevant factor
· Depends on whether plaintiff knew of nuisance before moving to area
· Whether defendant could foresee settlement in area
· Whether plaintiff bought property before nuisance but developed after
· What plaintiff paid for property 
· FOUR rules/options to resolve nuisance claims:
1. Abate activity by granting plaintiff injunctive relief (Morgan and Estancias)
2. Let activity continue if defendant pays damages (Boomer)
3. Let activity continue denying all relief
4. Abate the activity if plaintiff pays damages (Spur)
· Nuisance Law and Environmental Control
· General conclusion that nuisance litigation is ill-suited to other than small-scale, incidental, localized, scientifically-uncomplicated pollution problems
· Regulatory Program
· Prohibits certain activities, requires installation of certain technologies, sets standards for emission limits, backed by civil and criminal sanctions
· Incentive systems
· Induce rather than command, more decentralized regulation, marketable rights

· LEGISLATIVE CONTROL (ZONING)
· Legislative Land Use Control (not judicial – where particular parties are in conflict)
· Law to plan cities to avoid problems with nuisance (organization, city council, legislature)
· Prevent other harms, generate benefits to owners, prevent tragedy of the commons, preserve property values, history, public safety
	Case
	Village of Euclid v. Ambler Realty Co.
	State ex rel. Stoyanoff v. Berkeley

	Description
	· Plaintiff bringing suit to enjoin enforcement of ordinance.
· Ordinance zones Village of Euclid into use districts, plaintiff’s land large enough to be restricted for multiple uses (argues that ordinance operates greatly to reduce the value of his land, destroys marketability for industrial, commercial and residential uses – based on restrictive zoning)
· Court rules that ordinance is valid, Village gov’t has decided to limit industrial growth through ordinance (not the same as stopping it altogether)
· Court also rules that restrictions are not unreasonable with no benefit to public health, safety and welfare  ordinance in general scope is valid exercise of authority
	· Plaintiffs were denied building permits for their home by the city architectural review board
· Board ruled that plans did not fit with the character of houses in the city  house will bring down property values of other homes in the area
· Plaintiffs claimed board ruling was abuse of police power, statute doesn’t authorize zoning for aesthetic appearance
· BUT plaintiff loses, court says that maintaining value of property is important, state gave power encompassing regulations of architectural design and appearance
· Gives architectural board authority to determine whether design conforms to standards

	Takeaway
	Euclidean Zoning
· Use/Area/Height Districts
· Protection of single-family homes
· Curb industrialization of city, preserve open space, separate rich and poor areas
· Aims of ordinance are to prevent nuisances (appropriate thing for city to do)
· Zoning is cumulative, single-family home is most protected
· Less protection up the chain (in industrial zone, you can still have houses and apartments)
Threshold Test
· Court asks if provisions are completely arbitrary and unrelated to public health/safety
· Difficult for plaintiff to win – would require showing that zoning is extremely arbitrary/oppressive OR infringing on fundamental right (free speech/family composition)

Devices for flexibility
· Seek a variance: say why you can’t comply with zoning, ask for exception to be made

Zoning Fundamentals
· “police power”
· Zoning enabling acts
· Conventionally, there are three kinds of categories:
· Use districts
· Area districts
· Bulk districts (floor area ratio)
	· Aesthetic values may be considered
· Because aesthetics influenced the value of the home, the zoning ordinance protects the integrity of the neighborhood and value of the home





· CONSTITUTIONAL CONSTRAINTS (TAKINGS)
· 5th Amendment – Takings Clause
· Nor shall private property be taken for public use without just compensation
· Eminent Domain 
· Gov’t power to force transfers of property (take land from private owners for public use)
· Gov’t may not condemn for “private” purposes, reaches of eminent domain hinge on breadth/narrowness of “public use”
· Must begin with negotiated purchases. If that fails  condemning authority files petition in court  notice to all persons who have property interest
· then trial, gov’t must establish authority for taking (show necessity, public use/benefit)
· after successful condemnation  gov’t must pay compensation and interest
· Just compensation
· Payment of market value, not full compensation
· Doesn’t consider relocation costs, sentimental attachments, special suitability to owner
· “what a willing buyer would pay in cash to a willing seller”
· Physical Occupations & Regulatory Takings
· Some gov’t actions not intended to take property BUT held by courts to have done so
· To determine whether restriction is taking requiring compensation depends on: 
· 1) Economic impact on restriction of claimant 
· 2) extent regulation interferes with distinct investment-backed expectations (DIBE)
· Expectations the buyer had when they bought the property
· Requires showing that they made investment with an expectation to do something
· What uses they thought they could have of the property 
· Distinct, specific expecations/ideas
· 3) character of government action
· Taking usually found with physical invasion as opposed to public program adjusting benefits and burdens for public good

	Case
	Description
	Takeaway

	Kelo v. City of New London

PUBLIC USE
	· City was planning to revitalize/redevelop “distressed municipality” 
· Authorized NLDC to purchase properties/utilize eminent domain (condemn private owners, take land for public use)
· Petitioners brought action, claimed that taking violated “public use” restriction; claimed that economic development was not public use  takings not valid
· Court disagreed, ruled that promoting economic development is function of gov’t that will serve public benefit (new jobs, increased tax revenue, variety of uses of land), matter must be resolved in light of the entire plan
· Ourt rules that plan unquestionably serves public purpose  takings satisfy public use requirement of the 5th amend. 
· 
	· Economic use may be considered public use = public benefit
· If no public use  can’t exercise eminent domains
· Once question of public use is determined  amount and character of land is question for legislative branch
· Court should defer to determination of city gov’t
· Must consider plan as a whole (not just concerns of one owner)
· Public use = public purpose (not necessarily “use by the public”)

	
Loretto v. Teleprompter Manhattan

PHYSICAL OCCUPATION
	· Cable installation agreement between cable company and city
· Owner of building claims that gov’t requirement that she allow cable company to access building, install cable = trespass and taking without just compensation
· Court accepts use as legitimate (no Kelo issue, cable installation considered public benefit) BUT court rules that permanent physical occupation is a taking
· Not balanced against any public benefit
	· Per se rule: permanent physical occupation = taking
· Not determined by the size of area permanently occupied
· Third party is coming in to occupy space – why is this significant?

· Inverse condemnation
· Suit by landowner to establish that gov’t action takes property

	Pennsylvania Coal Co. v. Mahon

REGULATORY TAKINGS
	· Coal company sold surface rights to plaintiff but maintained subsurface and support estate rights (wanted to mine)
· Kohler act limits mining to the extent that it will cause subsidence  coal company claims that regulation = taking, doesn’t allow them to mine under property 
· Generally can’t split your property and then try to make it more valuable (conceptual severance)
· If the court enjoined the company from mining  gives subsurface rights to plaintiff when they only purchased surface rights, unfair benefit
· Court rules that Kohler Act prohibiting mining would be considered a taking, coal company loses all value (dimunition in value) of the parts of the estate they own – mineral and support estate
	Regulatory Taking
· Regulation goes too far = taking
· Test that inquires whether (on balance) matters have gone too far
· When gov’t regulation of non-nuisance use creates too great a burden on property owners  can’t go forward w/o compensation
· Just because it isn’t per se taking doesn’t mean gov’t isn’t still responsible 
· Balancing test
· Compare public benefits of gov’t activities against private harms on claimants 
· If claimants lose more than public would gain  taking
· Dimunition in value
· When a regulation causes enough of a dimunition in value past a certain point  taking
· Average Reciprocity of Advantage
· Ex. In this case, leaving enough to keep the mine from collapsing is an average reciprocity of advantage
· Each estate is protected, both people enjoying an advantage
· Not singling out one party by forcing them to give the advantage
· Both parties give something and get something – benefit/burden
· If there is average reciprocity of advantage, then there is a good chance it WILL NOT be considered a taking 

	Penn Central Transportation Co. v. City of New York

REGULATORY TAKINGS
	· Penn Central wanted to build 50-story building on top of Penn Central station (designated as historical landmark by NYC)
· Plans denied; instead of editing plans and submitting another proposal, Penn Central sued and claimed landmark designation restriction = taking
· Court rules that the designation and restrictions on building are valid, not a taking
· Court considers 3 factors (Penn Central 3-factor test) – the economic impact on plaintiff, the distinct investment-backed expectations of plaintiff, and the character of the gov’t action (in this case the NYC landmark preservation commission)
· Court rules that a dimunition in value alone is not sufficient for a taking – Penn Central still has value in station’s current use
· Penn Central attempted conceptual severance (dividing value of property between what exists and the airspace above the station – regulation takes away value of airspace)
· Court does not recognize conceptual severance, must look at value of the property as a whole. Plans for 50 story building have been rejected, doesn’t mean other plans won’t go thru
	3-Part Balancing Test:
1. Economic Impact on the claimant, particularly, 
2. Interference with distinct investment-backed expectations, AND
3. Character of governmental action
a. Average reciprocity of advantage of singling out? Important government interest?
Conceptual Severance
· Court does not want to divide property into difference segments to determine the individual worth of each part, looks at value of property as a whole
· BUT – no temporal severace (Tahoe-Sierra)
· Denominator Problem
· How is interest being divided/determined?
                                   Support estate                     OR               Support estate       
                            value of support estate                              value of the whole


Transferable Development Rights (TDRs)
· Transfer to someone else who isn’t limited in their use 
· Penn Central’s plans were valid under zoning laws  transfer that development right to someone else who isn’t restricted under landmark designation (but maybe is restricted in zoning)
· Sellable, value for selling them in a market
· If there’s one area that’s only allowed to build to 20 stories, owner can buy extra space from owner who is limited by building with historical distinction 

	Lucas v. South Carolina Coastal Council

DIMUNITION IN ECONOMIC VALUE
	· Plaintiff purchased lots in coastal area of SC, Beach Front Management Act barred him from building permanent habitable structures on his property (preservation of coast)
· Plaintiff argues that restriction = taking
· Court rules that the restriction has taken all economic value in land away from plaintiff – total wipeout rule
· Majority opinion states that unless the Council can prove that background principles of nuisance and property law prohibited Lucas from building, a taking has occurred requiring just compensation
	Total Wipeout Rule
· Per se taking: When an owner of real property has been called upon to sacrifice all economically beneficial uses of his property in the name of the common good  he has suffered a taking
· No balancing
· **Exception 
· The state can resist compensation only if the nature of the landowner’s estate shows that the proscribed interests were not part of his title to begin with (if he didn’t have the right to the use he is attempting now)
· Background principles of property law/nuisance/use of other landowners considered
· **IF YOU LOSE ON LUCAS TEST (NOT A TOTAL WIPEOUT)  GO TO PENN-CENTRAL 3-PART BALANCING TEST 

	Palazzolo v. Rhode Island

DIMUNITION IN ECONOMIC VALUE
	· Palazzolo wanted to develop 74 lots on wetlands area, regulation against construction existed when he became sole owner
· Palazzolo arguing that restriction banning construction = taking (took away all economic value, total wipeout), state argues that he had knowledge of restriction  restriction was a background principle
· Court says no to both 
· NOT a total wipeout, Palazzolo still has value in the uplands portion of his land. He didn’t argue conceptual severance in lower court, therefore can’t raise it on appeal (So we still don’t know when conceptual severance would be allowed)
· NOT a background principle – just because owner has knowledge of restriction when the property is acquired, the restriction might still not be a background principle
	· Exception from Lucas Total Wipeout Rule (background principles), won’t be read broadly to include anything the legislature says is a harm, also not limited only to CL nuisance
· The mere fact that a statute is pre-existing does not make it a background principle
· Court doesn’t want to place on expiration on takings clause 
· Total wipeout means TOTAL
· What Palazzolo had left was still something ($200,000 value as opposed to $3 mil)
· In order for wipeout rule to apply, plaintiff must lose all economically viable use

	Tahoe-Sierra Preservation Council v. Tahoe Regional Planning Agency

DIMUNITION IN ECONOMIC VALUE
	· Moratorium passed for 32 month period where people were blocked from building/development to prevent and reduce runoff in area (attempt to preserve Lake Tahoe)
· Plaintiff argues for conceptual severance because regulation = total wipeout for 32 month period
· Plaintiffs temporarily lost all economically valuable use of their land
· Court says no – they own in fee simple absolute
· If the restriction is temporary, it will be lifted, value is still there in future use
	· A total wipeout must be permanent, temporary wipeouts are not considered takings
· No conceptual severance into temporal segments
· Otherwise, any delay in development would be considered a taking (waiting for permits, etc.)

	Nolan v. California Coastal Commission


EXACTIONS (application for permit/variance and the gov’t place a condition on it  exaction)
	· Nolan seeking building permit on beachfront property, permit conditioned on Nolan granting easement for public access across front of property 
· Property line runs from mean-tide line to edge of lot, Commission wants access in front of house (next to ocean)
· Commission claims that the condition on the permit is that same as police-power in refusing the permit
· BUT court rules that the same reason for denying the permit must be the reason for the exaction/conditional permit
· Not what’s happening here – Commission argues about visual/psychological barrier that would be created by house
· Easement doesn’t match with reasons given by Comm.
· Because easement runs lateral to house, it would not address the viewing issue/ability of public to view beach from road  no essential nexus
· Public viewing not a concern – if public is already on the beach
	Essential Nexus 
· There must be an essential nexus (valid, meaningful connection) between the benefit the government is seeking and the condition being placed on the permit


· IF the commission had been seeking an easement through the property (to allow access from the street to the beach – would that be considered a valid exaction?)
· Exaction is reasonably related to an impact if exaction serves the same purpose that denial of a permit would serve

	Dolan v. City of Tigard

EXACTIONS
	· Owner of hardware store, wants to expand, city already has limits on development (requirements that certain areas are left open – floodplain) 
· Exaction: city says that if Dolan wants permit, she must dedicate area in floodplain (leave it undeveloped) and include a bike/pedestrian pathway
· Court rules that there is an essential nexus between exaction and government interest (uses are legitimate), BUT the demands of the city have to be proportional to what the landowner is giving up
· Rough proportionality – between degree of exaction and impact of development
· Court rules that requirement for floodplain is legitimate, but bike-path is not (keeping floodplain open and free from development justified – expansion will increase quantity and rate of storm-water flow, BUT no proof that bike-path will reduce traffic/congestion)
	· Rough proportionality
· Does the degree of exaction bear a rough proportionality to the impact of the development?
· Means that the city must make individualized determinations that the required dedication (in this case the floodplain and bike-path) is related in both nature and extent to the impact of the proposed development 



																				
PRIVATE AGREEMENTS: SERVITUDES AND SALES
Five Types of Servitudes (non-possessory interest in another’s property):
1. Easement (affirmative)
a. Ex. A is given right to enter upon B’s land. 
2. Profit
a. Ex. A is given right to enter and remove something attached to B’s land. 
3. Negative Easement/Real Covenant/Equitable Servitude 
a. Classification depends on remedy sought in breach
b. Ex. A is given the right to enforce a restriction on the use of B’s land
c. OR, A is given right to require B to perform some act on B’s land
d. OR, A is given right to require B to pay for upkeep of specified facilities
· EASEMENTS
· Two types: appurtenant OR in gross
· Appurtenant
· Gives right to whoever owns a parcel of land that the easement benefits
· Benefits easement owner in the use of the land
· Attaches to land
· ** Law favors appurtenant
· Requires both dominant and servient tenements (attaches to and benefits dominant tenement)
· Usually transferable  easement transfers with estate to successive owners
· In Gross
· Gives right to person without regard to ownership of land
· Benefits easement owner personally rather than in connection with use of land which he owns
· Doesn’t benefit any land, only involves servient estate
· Easement v. License
	Easement
	License

	· Irrevocable right to use or control some aspect of another’s property
	· Revocable permission to do something that would otherwise be a trespass
· Oral/written permission given by occupant of land
· **Revocability exceptions:
· 1) License coupled with interest
· Ex. O licenses A right to take timber from Blackacre.  A has interest and irrevocable license
· 2) License is irrevocable under rules of estoppel
· Owner relies on use  treated like an easement


· Creation of Easements
· Express
· Written instrument signed by party to be bound (complies with Statute of Frauds)
· Most common form (easiest to work with)
· PrescriptionAll created by exception to the writing requirement

· Cousin of adverse possession
· Gives right of use, not right of ownership
· Estoppel 
· License becomes easement
· Implied
· Arise when one piece of land is divided into two or more plots
· Inferences made about the intention of the parties 
1. Prior use
a. Must be apparent and continuous, AND reasonably necessary
2. Strict necessity
a. Must be strict necessity, you REALLY ABSOLUTELY have to need it 
b. There has to be no other way out (not just a matter of convenience)
· Termination of Easements (many are inverse of creation)
· Release
· Normally requires writing (to satisfy the Statute of Frauds)
· Inverse of express easement, writing to say “I’m giving up easement”
· Expiration
· Only mean to last for a certain period of time – time comes  easement ends
· Easement limited in some way, ends at expiration of stated period
· Or upon occurrence of some event (defeasible easement)
· Expires automatically when event occurs
· Merger
· Two parcels of land are acquired/owned by the same person
· Can’t have easement against yourself
· Once it’s gone  it’s gone. If parcel is severed again later, you have to create new easement
· Abandonment
· Usually requires more than non-use
· Acts that unequivocally show abandonment/affirmatively show an act or intent to abandon use
· Prescription
· Servient owner goes in and starts doing things to show they are adversely claiming against dominant tenement owner
· Servient owner wrongfully and physically prevents easement from being used for prescriptive period, easement is terminated
· Necessity
· Easements by necessity end when necessity ends (lasts until use no longer necessary)
· Estoppel
· Servient owner relies on dominant owner not using easement
· Condemnation
· Gov’t takes easement
· Government exercises eminent domain power to take title to a fee interest in servient estate for purposes inconsistent with continued existence of the easement
	Case
	Explanation
	Takeaway

	Holbrook v. Taylor
	· In present case, appellees use of roadway from their home to public road was by permission (therefore NOT use by prescription)
· Roadway was used during construction of their house, maintenance of roadway, construction of home was done with tacit (unspoken, implied) approval of appellants (they sat by and watched while improvements were being made)  falls under Lashley rule
· Court rules that where a license is not a bare, naked right of entry, but includes the right to erect structures and acquire interest  the license may not be revoked
· The appellees exercised the privilege given to them and made improvements relying on the license  license becomes irrevocable (becomes a grant through estoppel)
	Easement created by estoppel
· When individual relies on use (neighbor allows license giving permission/acquiescing to use) and makes improvements  affirmative easement created by estoppel
· Owner of servient estate can no longer revoke the right of use, becomes appurtenant, benefits parcel

	Van Sandt v. Royster
	· Original owner of three lots, divided and conveyed, one parcel eventually ends up with Van Sandt, who doesn’t want defendants going across property for access to sewer line
· The original owner of three lots installed sewer line to benefit all three (created a quasi-easement – one portion of property is used to benefit another)
· Court ruled that an apparent easement/easement by prior use was created
· The easement was reasonably necessary for the use and enjoyment of the plots benefitted and it was apparent at the time of separation (even though the pipe was underground) 
· Because the original purchaser of the lot had knowledge that a lateral sewer was installed  it can be inferred that there was an easement underground
	Implied by Prior Use
· Requires that use be apparent and continuous, AND reasonably necessary
· Must have existed at the time the parcel was severed
Quasi Easement
· Can’t normally have an easement against yourself (no dominant and servient estates when both owned by the same person), BUT
· One portion of property is used to benefit another  quasi easement and dominant and servient estates created at severance
Reservations vs. Grants
· Reservation:
· At sale, owner reserving the use of portion (easement over) land being sold
· Grant:
· If owner gives buyer right to use easement







· Problem when reservation is not explicit in deed, doesn’t comply with Statute of Frauds
· Courts not comfortable with reservations
· Grantor could be acting unjustly if they’re reserving something (bad faith?)
· Grant is supposed to give the whole thing, not really doing that if something is reserved (right to use sewage line)
Reasonably Necessary 
· Could have built septic tank, other options, BUT that’s not what court is looking for (flexible standard)
Apparent
· Upon inspection of the property, the owners say there was indoor plumbing – constructive notice?
· Reasonably apparent there was sewer line somewhere
· Doesn’t have to be visual, but has to be apparent (reasonable 

	Othen v. Rosier
	· Hill is original owner, conveys portions to Othen and Rosiers
· Rosiers put water regulation on property, messes up road, Othen claims it interferes with his easement by necessity
· In order to establish easement by necessity, Othen must prove: 1) unity of ownership of alleged dominant and servient estates, 2) roadway is necessity, not mere convenience (has to be strict necessity, there would be no other way out) and 3) necessity existed at the time of severance of the two estates
· Not the case here, the timing is off
· The use is not strictly necessary (there are other ways Othen can get to the public road) AND the use did not exist at the time of severance
· Prescription doesn’t work either because Othen had permission (very hard to show adversity requirement in easement)
	Implied by Necessity
· Differs from prior use (only requires reasonably necessary)
· Necessity must be strict necessity – you REALLY, absolutely have to need it

	Brown v. Voss
	· Owner of parcel A doesn’t want to allow owner of parcels B&C to use easement across A to get access to C
· Easement only granted for use to B (C acquired later)
· Black letter law: you can only use easement to access dominant parcel, nothing else; doesn’t extend to other parcels
· court looks at what’s required for an injunction (damages weren’t appeal, only question is injunction)
· not enough harm to grant injunction (doesn’t add any more of a burden on defendants to allow access to C)
· defendants sat by and watched (weighing the equities) as plaintiffs spent $11,000 on project  injunction would place high burden on plaintiffs
· impossible to figure out what use is proper/improper (hard to monitor when plaintiff is going only to B and not accessing C)
	· easements only extend to servient tenement
· exception made in this case, but black letter law remains the same
· you can only use easement to access dominant parcel, it does not extend to other parcels

	Presault v. U.S.
	· Railroad company acquired rights to construct railroad over property eventually owned by Presaults
· Pieces of track removed, City attempting to convert railroad into public trail over Presault’s property (part of Rails to Trails program)
· Presaults argue conversion = taking (permanent physical occupation of the land, outside the scope of original easement)
· Court rules that the easement was abandoned when Railroad company removed tracks, never made attempt to repair/replace  easement abandoned and trail = permanent physical occupation of land requiring just compensation 
	· Railroad only received limited use in deed granting portions of land (language suggested fee simple absolute, but right given was only for construction of railroad)
· Easements limited in scope to the use intended when created
· Easement was terminated by abandonment (railroad company removed tracks)



· Negative Easements
· Courts don’t like concept, still quite restricted
· Easement by its nature is the ability to go in and use someone’s land, don’t like the idea of restriction
· Isn’t something that we do
· Can’t easily stop someone from using their land in a particular way
· CL identified specific negative easements (limited application – rights you can have that don’t allow someone to interfere with your use, preventing someone else from doing something):
· Blocking windows
· Interfering with air flow
· Removing building support
· Interfering with the flow of an artificial stream
· (U.S. CL adds view, solar)
· Conservation Easements
· Exception to rule about negative easements, created by states
· Buy perpetual conservation easement (Sierra Club, etc.), pay someone to put something that goes with the land for preservation/conservation
· Goes with the land, easement
· Not a connection going with the land between parcels
· Taking a stick out of the bundle from property owner

· REAL COVENANTS
· Difference between covenants and real covenants:
· Real Covenant is a promise respecting the use of land that runs with the land at law
· Passes from owner to successor in interest (privity of estate)
· Covenants run in favor of and against successor owners
· Cases on real covenants
· Question of when covenant runs arises only when a person who is not a party to the original covenant is suing or being sued
· Benefited parcel = dominant tenement
· Burdened parcel = servient tenement
· Important to keep in mind whether the running of the benefit or the running of the burden is involved in the case
· Test for running of the burden more difficult than test for running of the benefit
· Running of the burden:
· Landowner who makes promise not to do something in covenant conveys land. If successive owner also bound by promise  the burden has run
· Running of the benefit:
· Landowner who receives promise for benefit from burdened parcel conveys land. If the promise made by burdened owner applies to successor owner of benefitted parcel  the benefit has run
· Have to have property interest that goes along with the land – bind successors in ownership
· Requirements for Real Covenants RUNNING:
· Only between parties who are not original owners (when lots have been sold and new people come in who were not part of the original promise)
· If the conflict is between the original parties – it is a contract issue
· Subsequent Owners
· Must show everything on the benefit side AND burden side (in order for either to apply)
· Show that you are entitled to the benefits in the first place
· Then show that the side you are trying to burden meets all the requirements for a real covenant (damages) or equitable servitude (injunction)
· Restatement makes requirements sound obsolete – not necessarily the case
· Wanted to get rid of requirements, but not adopted by all states
· Old system still in effect
· Do we need to know the restatement rules/reinterpretation of real covenants?
· PAY ATTENTION TO WHAT REMEDY IS BEING SOUGHT – WHO IS SEEKING IT? BENEFIT OR BURDEN?
· Benefit: usually the plaintiff trying to enforce the promise for their benefit
· Burden: usually the defendant
· Remedy
· If damages are being sought  real covenant
· If injunction is being sought  equitable servitude
1. Intent
a. What was the intent of the original covenantors?
b. Could be promise to do something or not to do something
c. Real covenants require writing
2. Notice
a. Did successive owners know of covenant?
b. Only relevant for burden side (not as concerned whether/not benefit side knew they were entitled to benefit)
c. Not as worried about giving notice to the benefit side, but don’t want to subject burdened side to something they didn’t know about
3. Touch and Concern Land
a. Promise affects people as landowners, but must concern the land
b. Could affect economic value, what landowners are allowed to do with their land
4. Horizontal Privity
a. Looking back to original relationship between the original parties to the promise
b. Needs to be transfer of interest in land with promise (majority view)
i. Most commonly seen when someone divides a parcel of land and sells to someone else
5. Vertical Privity
a. People who come in to succeed in the estates
b. Not available to adverse possessor (not in privity with previous owner)
c. Full vertical privity: same estate as the original party (fee simple absolute)
d. Limited vertical privity: anything less than transferring the complete  fee simple absolute
i. Ex. I have a fee simple absolute, convey a life estate  limited vertical privity
	BURDEN SIDE
	BENEFIT SIDE

	Real Covenant (At Law - damages)
· Have to prove all of the elements 
	Equitable Servitude (At Equity - injunction)
	Real Covenant (At Law)
	Equitable Servitude (At Equity)

	Intent
	Intent
	Intent
	Intent

	Notice
	Notice (common scheme)
	
	

	Touch and Concern
	Touch and Concern
	Touch and Concern
	Touch and Concern

	Strict Vertical Privity
	
	Limited Vertical Privity
	

	Horizontal Privity
	
	
	



	Case
	Explanation
	Takeaways

	Runyon v. Paley and Midgett Realty
	· Land conveyed from Gaskins to Runyons, then portion conveyed back
· Gaskins convey to another party with restrictions (limiting to residential use, restricting commercial)
· Land eventually ends up with defendants who begin building condominiums
· Runyons attempt to enforce real covenant restricting use to residential, court says no
· Runyons not party to the original covenant  not in privity  can’t legally enforce the covenant
	· Intent: look at instrument (deed)
· What about the circumstances makes it seem like running of the real covenant was what the original parties intended to do?
· Ambiguity in this case  enforcement of restrictions 

	Sanborn v. McLean
	· Normally real covenant requires a writing (not the case here)
· Whole neighborhood was upscale residential
· Defendants wanted to build a gas-station, plaintiffs didn’t want it, claimed that gas station would not go with the theme of the neighborhood
· Deed that defendants had did not include restrictions
· BUT court says that there is a common development plan in the area
· The original owner who creates restrictions makes restrictions reciprocal to himself
· Defendants should have looked around, noticed the general theme of the area (constructive notice of the covenant)
	· Reciprocal equitable servitude
· Created by virtue of common owner setting up scheme
· If the owner set up scheme to restrict others, it can be assumed he restricted himself as well
· Notice
· What counts as sufficient to putting someone on notice that they are party to an implied equitable servitude
· Ex. Twister game in class – if all the houses being built are circular, it can reasonably be inferred there is an implied equitable servitude requiring all houses to be circular. Can’t come it and build rectangular house. 

	Neponsit Property Owners Assn. v. Emigrant Bank
	· Annual payment to home owner’s association for the general upkeep of common areas (roads, beaches, parks) 
· Issue of whether or not the covenant touched and concerned the land (payment is an affirmative act, not a restrictive covenant)
· Before this case, affirmative act did not run (would be considered a personal covenant)
· Court decides the covenant should run with the land in this case because the lots/ownership provide easements to public parks, beaches, roads, etc. 
· Money paid to the association goes toward maintenance of those public areas  restriction does touch and  concern the land of each individual homeowner who has the right to benefit from public areas
	Significant decision for Home Owner’s Assocations (HOAs)
· Not much of an issue now, but significant question at time of this case whether/not fees paid to HOA would be considered to touch and concern the land
· HOA doesn’t own anything  no privity (usually only property owner, party to the covenant can enforce it)
· BUT, HOA represents the homeowners collectively, so they can bring suit and satisfy privity requirement

	Western Land Co. v. Truskolaski
	· Western land created subdivision, including restrictive covenant in deeds, all lots to be residential
· Now Western Land wants to change restriction and build shopping center
· Attempts to claim that because of changed circumstances, the restriction should no longer be enforced (the city has recognized the desire to change, area surrounding neighborhood is commercialized, zoning ordinances have changed)
· BUT court says that because area still has benefit to homeowners for residential use  can’t ignore restriction
· Inside residential area, circumstances did not change, the area was still residential, not commercialized
	Changed circumstances
· Just because circumstances may have changed in the area surrounding the neighborhood does not mean they have changed within the neighborhood
· If there is still a benefit of the covenant’s restrictions to party of the covenant, it should still be enforced (in this case, area is still residential, covenant protects neighborhood)
· Changed circumstances could change around area  not enough. Must occur within area
· Zoning does not override private covenants
· Zoning says what you can do, but not what you must do (unless zoning says “no building”)
· Whichever is most restrictive (between zoning and covenant) probably prevails
· Violations from homeowners to demonstrate changed circumstances must be widespread (one or two examples too remote)
· Has to be something profound

	Rick v. West
	· Defendant purchased land from original owner who owned fee simple (had right to do with it whatever he wanted)
· Original owner chose to place restrictions on use for single-family dwellings
· Defendant purchased relying on covenants, plaintiffs successive owners seeking to build hospital BUT defendant refuses to release covenant
· Court rules that defendant has right to enforce covenant
· Court won’t consider balancing of equities between the plaintiff’s use (hospital) and defendant’s (modest home)
	BASIC RULE: So long as there is still benefit to be had from restrictive covenant, courts will be strict about enforcement
· No balancing of the equities
· Covenant trumps zoning unless zoning makes covenant illegal (stricter of the two wins)
· Could be one owner who alone still benefits and enforces covenant
· Won’t substitute money damages for injunctive relief

	Nahrstedt v. Lakeside Village Condominium Association
	· Plaintiff in this case had three cats in her unit in violation of covenant restriction against any pets other than fish
· Plaintiff argues that restriction is unreasonable, claims that cats within her unit don’t bother or interfere with quiet enjoyment of other owners
· Court looks at restrictions based in master deed as applied to community as a whole
· Rules that as a general matter, the rule is not unreasonable, defers to judgment of the HOA board 
· Community could repeal the restriction if they wanted to
· Can’t force HOA to make individual determinations on homeowners use
	When determining reasonable of real covenant restriction
· Court will look at community as a whole, not at individual owner
· Defers to judgment of HOA board
· Presumption of validity
· Makes it easier to have condominium communities if decisions are made by board
· Keep fees down, not as many lawsuits, community doesn’t have to be responsible for HOA’s legal bills
· Want to protect homeowner’s expectations
· Will enforce restrictions unless “wholly arbitrary” or “unreasonable”
· Enforced unless it violates of fundamental public policy, imposes burden on the use of affected land that far outweighs any benefit

	40 West 67th St. v. Pullman
	· Defendant bought into coop, began having conflicts with neighbors
· Accused elderly neighbors of storing toxic chemicals, engaging in illegal activity, playing tv loud at night (investigation disproved accusations)
· Problems continued and worsened, co-op board called for general meeting inviting all share-holders (including defendant)
· Share-holders voted unanimously to terminate defendant’s lease, employed business judgment rule
· Defendant argued rule applied erroneously, wants court to review his conduct and decide whether it was objectionable from an objective standpoint 
· BUT court says applying business judgment rule doesn’t conflict with defendant’s claims  court relies on findings of the shareholders meeting (where lease terminated)
·  
	Business Judgment Rule
· Common law doctrine
· Courts exercise restraint and defer to good faith decisions made by board of directors in business setting (co-op board is run by corp.)
· Best balances individual and collective interests at stake in residential co-op setting
· Court should defer to co-op board’s determination as long as board acts for purposes of co-op, within scope of its authority and in good faith


· Defendant must show bad faith, that co-op acted against the interest of the co-op as a whole



· COMMON INTEREST COMMUNITIES
· Requirement of horizontal/vertical privity
· Met in any CIC
· Original purchasers all in privity with developer
· Subsequent purchasers all in privity with original purchasers
· Touch and concern usually satisfied
· Negative covenants restricting use almost always held to touch and concern
· Same with affirmative covenants to pay dues to HOA
	Homeowner’s Association (HOA)
	Condominiums
	Cooperatives

	· All homeowners are automatically members
· Enforces servitudes established in declaration of CIC
· Governed by elected board members (laypeople)
· May adopt new regulations to manage property, administer servitude regime, protect members from unreasonable interference with enjoyment of individual property
· Has power to raise funds necessary to carry out its function
· Power to levy assessments enforceable by fines and lien on individual property 
	· Each unit is owned separately in fee simple by individual owner
· Exterior walls, land beneath, hallways, common areas are owned by unit owners as TIC
· Declaration of condominium made before first sale is made
· When purchaser accepts deed  becomes member of association, must abide by its bylaws
· Enforcement of obligations may be covered by state condominium statute or condominium declaration
· Mortgages held by separate unit owners, default by one does not affect others
	· Exist mostly in NYC
· Title to land and building held by a corporation, residents own shares of stock in corporation
· Control through elected board of directions
· Each resident has long-term renewable lease of unit (residents are both owners of coop corp. as stockholders and tenants of the corp.)
· Usually one blanket mortgage  if one cooperator fails to pay his share of mortgage interest/taxes, the other cooperators must make it up
· Otherwise property could be foreclosed upon. Investment of one depends on financial stability of others
· Screening process for applicants
· Usually financial and social
· NY courts have help coop boards can deny entry to anyone for any reason or without reason AS LONG AS board doesn’t violate fed/state civil rights laws
· Offers greater exclusivity
· BUT if applicant can prove racial/ethnic discrimination  coop must admit applicant and pay damages



Covenant/Equitable Servitude Termination – very difficult to get rid of (once in writing)
· Merger
· Land of two separate owners merges into ownership of one owner  covenant disappears
· ReleaseTermination

· Very difficult to attain, hard to get every landowner who is party to covenant to agree
· If covenant runs through many owners in HOA or in neighborhood, unlikely that each one agree to release the covenant
· Acquiescence
· Can’t enforce a covenant against one owner when you haven’t been enforcing it against another
· Abandonment 
· So many violations are happening, it becomes clear the community is no longer enforcing the covenant
· Must be substantial (can’t be one or two homeowners breaking the rules)

· Unclean Hands
· Party hasn’t acted in compliance with the covenant themselves
· Party seeking to enforce it has already acted against restrictions of covenants
· Changed conditions 
· Inapplicable to servitudesEquitable Bases

· Strict rule, no balancing of the equities
· If there is still a benefit (even to only one owner)  the rule of the covenant are enforced
· Laches
· Bars enforcement only (doesn’t extinguish the covenant, but doesn’t allow you to enforce it against the owner who is violating it)
· Unreasonable delay by the plaintiff to enforce the servitude
· Estoppel
· One owner relies on the covenant no longer being enforced by other owner
· Eminent domain
· If there’s covenants between neighbors, and government comes in and buys land then covenant no longer exists
REAL ESTATE TRANSACTIONS
· Real Estate contracts
· Usually form contracts, executed by broker or lawyer
· Provides legal description of property:
· Price
· Provision for earnest money deposit
· Date for closing/settlement (transfer of title)
· Buyer must obtain title search to satisfy herself that lender and seller can convey good title to the property
· Mortgage contingency 
· If purchaser cannot obtain a mortgage loan within a given time, she can rescind contract and get back her deposit
· Clause allowing inspection
· Buyer obtains inspection of property and rescind contract if cost of remedying the problem with property exceeds some threshold
· Title search
· Must be performed by buyer OR title company
· Company provides list of encumbrances (easements, covenants, liens, existing mortgages, etc.)
· If buyer’s application for mortgage is approved by lender  issued mortgage commitment good for a specific period (a few months)
· All other contingencies are satisfied, buyers and their seller proceed to closing and transfer of title
· Lender provides proceeds of loan to seller who then:
· Pays off existing loans on property
· Pay real estate broker their commission
· Pay legal and other fees (title insurance)
· Pockets remaining proceeds
· Seller transfers title to buyers
· Gives buyers a deed
· They sign promissory note for the loan
· Execute mortgage/deed of trust in favor of the lender
· Pay fees for lawyer, title company, other parties in transaction
· Title insurance company records deed and mortgage at County Clerk’s office
· Company issues policy of title insurance (promises to defend against any adverse claims and pay a fixed amount if title is later found flawed/unmarketable) SEE DEED WARRANTIES
· Brokers 
· Hired by sellers of property to attract buyers and facilitate real estate transactions by:
· Marketing the property
· listing residential property on multiple listing service (MLS)
·  negotiating purchase agreements
· serving as intermediary between buyer/seller
· participating in physical inspections of property
· assisting in arranging financing, etc. 
· licensed by state, receive commission (6-8% actual purchase price)
· fiduciary duty
· sometimes used by buyers

· Buying and Selling
· Includes three distinct time periods 
	Preparation
	Executory Period
	Closing/Post-Closing

	· Buyer looks at houses
· Gets loan
· Makes bid
· Period leading up to the sales contract
	· Contract of sales creates executory period
· Statute of Frauds: contract must be in writing (deeds must also be signed)
· Contract made, but contingent on certain things happening:
· Getting mortgage
· Making sure title is clear (nothing wrong with the house)
· Buyer inspects title, makes sure seller has disclosed everything
· Limited time for backing out
· CAN’T back out except for the reasons given in the contract
· What happens if you find a defect?  work around it (sometimes)
· Smart seller puts everything in the contract  helps avoid disputes
· If buyer backs out for valid reason (based on one of the contingencies)  buyer gets down payment back
· As buyer, you want specific waiver (as opposed to blanket waiver)
· Want to know exactly what encumbrances exist

· Common problems during executory period:
· Equitable Conversion
· Doctrine that regards a thing as done that is contracted for
· Assumes that once contract is entered into, BUYER is the owner of the property
· If premises are damaged/destroyed during executory period and not handled in the contract  buyer is responsible
· If seller dies, then heir has personal property right to money from the sale and buyer still has real property (treated as if land already conveyed)
· Marketable title 
· DEF: title not subject to such reasonable doubt as would create a just apprehension of its validity in the mind of a reasonable, prudent, and intelligent personPresent Covenants

· One which such persons, guided by competent legal advice, would be willing to take and for which they would be willing to pair fair value
· Best title you could have – fee simple absolute (no restrictions)
· BUT, there could be covenants, easements, mortgages/liens (encumbrances) that all affect the bundle of sticks
· Something might not get recorded, time periods sometimes not included
· Burden placed on buyer to find out what affects marketability of title (occurs during title search)
· When is title so defective that buyer should be able to rescind it?

· Caveat Emptor
· Problems with the premises (disclosure/nondisclosure of defects)Future Covenants

· SEE BELOW (Stambovsky)










[DEED DELIVERY] – should belong under separate section, more to do with whether or not interest was properly conveyed

Rosengrant v. Rosengrant
· Uncle intended for nephew to have his estate after he and his wife passed away
· Put deed in the bank vault, told nephew when he died to retrieve it and record it in his name
· Uncle died, nephew went to bank and attempted to record  not allowed
· Court finds that legal delivery of deed was not made
· Uncle had intent to transfer property but made transfer contingent upon his death (acted like a will, but did not comply with the Statute of Wills)
· No legal delivery  no valid transfer
· Not included in will  interest in land does not pass to nephew
· Significance of valid delivery
· If uncle had validly transferred and retained life estate (like Gruen), nephew would not have had a problem



	· Transfer of title
· After closing, buyer’s claim of action is for fraud or something else (based on the deed)
· No longer suing over contract (contract has been completed)
· Contract merges with deed

· Problems during closing period:
· Suits on deed warranties
· Fraud/other disputes with broker
· Recording Act Issues

3 Types of Deeds:

1. General Warranty Deed
· Best deed available, most protection for the buyer
· Most common
· Warrants title against all defects, whether they arose before/after the seller acquired title
· Includes all covenants of title


Covenants of Title
· Covenant of Seisin: assures grantee (buyer) that the grantor (seller) actually owns the estate to be conveyed
· Ex. “I own what this deed says I own, I have fee simple absolute. I have the right to convey it.”
· Covenant of Right to Convey: promises grantee that grantor has the right to convey (sell) the property
· Could be limited situations where the owner is holding the deed in trust  doesn’t have the right to convey
· Covenant Against Encumbrances: assures grantee that there are no encumbrances (easements, liens, mortgages, covenants, etc.) that have not already been disclosed in the contract
· Covenant of General Warranty: grantor (seller) promises to defend grantee (buyer) against any lawful claims that might arise
· Promises that no one is going to come along with superior title – no one will be able to lawfully claim title to the property over the buyer
· BUT, if someone does, seller promises to pay all legal fees and damages for what buyer has lost
· Covenant of Quiet Enjoyment: seller promises that no one will come along and disrupt buyer’s quiet enjoyment of the property by claiming superior title
· grantee will not be disturbed in possession and enjoyment of property by assertion of superior title
· Covenant of Further Assurances: grantor promises to execute any further documents necessary to help buyer perfect his title
Causes of Action for Breach of Covenants:
· For present covenants (covenant of seisin, covenant of right to convey, covenant against encumbrances)
· Occurs when buyer finds some flaw in the title, but figures it out post-closing (no longer suing on the contract)
· Statute of limitations begins running when deed is delivered
· If statute of limitations runs out  no cause of action on present covenants
· For future covenants (covenant of general warranty, covenant of quiet enjoyment, covenant of further assurances – promises for grantor to do some future act)
· Something has to happen to trigger the covenant, force it to kick in
· Not breached until grantee (buyer) is evicted/damaged
· Statute of limitations begins running when covenant is breached

2. Special Warranty Deed
· Warranties only against the grantor’s (seller’s) own acts but not the acts of others
· Promises “I have not done anything during my time owning the property (no encumbrances), but that’s all that I can guarantee”

3. Quitclaim Deed
· Makes no promises or warranties
· Conveys whatever title (if any) grantor has
· Conveys whatever interest the seller has



	Executory Period
	Takeaways
	Closing Period
	Takeaways

	Licardi v. Blackwelder
· Plaintiffs were siblings, decided to sell their house
· Hired broker who subcontracted to defendants
· Defendants (as brokers) offered to buy plaintiff’s house
· Plaintiff’s agreed assuming asking price was FMV
· Defendants resold for $45,000 profit immediately after contract closed with plaintiffs
· Court rules defendants violated fiduciary duty as brokers

	Brokers
· Fiduciary duty to clients
· Subagent brokers carry same fiduciary duty as primary brokers
· Duty violated in this case by failing to disclose the FMV and double-dealing








 
	Brown v. Lober
· Original owner of land conveyed to Bosts, retaining 2/3 interest in mineral estate
· Bosts conveyed to Browns with general warranty deed (containing no exceptions – violating covenant of seisin)
· Browns sold mineral interest to coal company, realized they didn’t have full estate  sued executor of Bosts for covenant of quiet enjoyment
· Court rules that covenant not violated 
· Simple lack of ownership not the same as someone coming in onto their property and interfering with use and quiet enjoyment
· Cause of action would have been breach of covenant of seisin but statutory period had already run  no cause of action available


Harper v. Paradise
· Deed made by woman to her daughter-in-law (M) for life estate
· Deed lost, so land reconveyed by woman’s heirs, instead granting fee simple absolute
· M mortgaged house, defaulted, bank foreclosed, sold to subsequent purchasers (Paradises)
· BUT notice in 2nd deed made about long lost deed
· Deed found  recorded and replaced 2nd deed
· Harpers (M’s heirs) claim that Paradises only had interest in M’s life estate (as conveyed by original deed)
· After M died  reverted back to her estate
· Court agrees, says they should have investigated (if they performed title search, they would have found mention of original deed  risk they took)
	Present  vs. Future Covenants
· Timing is significant
· Causes of action based on present covenants only available during the statutory period
· In this case, kind of the fault of the Browns (should have done proper title search to find out that they didn’t have full ownership)
· If proper title search had been completed, they would have had cause of action for breach of covenant of seisin













· Paradise should have investigated  importance of title search
· Ineffective to make adverse possession claim (still only would have had claim to life estate)
· Remainder period doesn’t begin until M dies (then statutory period would still need to be satisfied for fee simple)

	Hickey v. Green
· Hickeys entered oral contract to purchase Green’s house, made down payment
· Green sold to another buyer before deal was complete, Hickey’s seek specific performance
· Green claims she is off the hook because the contract was not solidified through the Statute of Frauds
· Court rules that there are exceptions, and that Green is required to enforce her oral promise based on estoppel
· Hickeys relied on her promise and sold their house 

	Statute of Frauds 
· Generally a requirement for valid contract, BUT there are exceptions
· Estoppel: buyer relies on promise made by seller
· Rule from Contracts:
If party seeking enforcement reasonably relied on contract AND
· Continued based on assent against the seller, 
· Changed his position so that injustice can only be avoided by specific enforcement  Exception to statute of frauds
	
	

	Lohmeyer v. Bower
· Plaintiff enters contract with defendant (seller) to buy house “free and clear of all encumbrances subject to all restrictions and easements on property”
· Plaintiff signs contract, accepting terms, but then discovers the house violates a restrictive covenant and a zoning ordinance
· Plaintiff wants to rescind contract and get money back
· In the absence of contract language, the presence of encumbrances would be enough to rescind, but in this case the plaintiff signed agree with “subject to” language
· The court rules that it is not the presence of encumbrances but the violation of them which allows for rescission
· Defendants want to fix problems (house is one-story when restrictive covenant requires two) AND is built too far over boundary
· Fixing problems would require plaintiffs to pay for something beyond the scope of contract


	Marketable Title

Covenants
If there is a covenant included in the title, there are four options for buyer:

1. Regular contract that includes a covenant requiring compliance by the buyer  buyer is allowed to rescind (if they signed without knowledge???)

2. Regular contract with a covenant that is violated  buyer is DEFINITELY allowed to rescind

3. Contract that includes “subject to” language with a violated covenant  buyer is allowed to rescind (Lohmeyer)

4. Contract with “subject to language” with a covenant that is complied with  buyer is NOT allowed to rescind

Zoning Ordinances
· If there is a zoning ordinance that is complied with, courts almost unanimously hold that there is no encumbrance
· BUT, if it is violated  it is considered an encumbrance
· In a regular contract, a zoning ordinance would not be considered an encumbrance

	Title Assurance
· Can be provided by title search (buyer responsible for making sure that seller is conveying marketable title – any encumbrances have been disclosed in the sales contract)
· Public Records Office
· All instruments affecting interest in land are recorded (could be deeds, mortgages, liens, wills, easements, etc.)
· Lawyer/professional performs title search to discover evidence of title, buyer decides whether/not to buy (depending on contingencies)
· Title Registration
· State registers title and issues title certificate to owner
· Certificate is then reissued to subsequent owners
· Private insurance (for title insurance)
· Sometimes included in contract?
· Public records are not always perfect
· Insurance companies maintain their own private record storage systems (duplicating public records, storing info)

Problems Arising Under Multiple Title Claims:
· Occur when owner conveys multiple times to different buyers (multiple conveyances of present possessory interest)
· Could be multiple conveyances of fee simple absolute
· Could be mortgage/easement/??
· Might depend on how the conflict arises:
· Different ways the law protects people
· Hire someone for title search, get title insurance, get the best deed with the most warranties
·  BUT if all that fails, you end up in conflict
· CL Basic Rule: first in time, first in right
· Ex. O conveys to A, then O conveys to B. A has title under CL. B could have cause of action for O (fraud, breach of present covenants)
· O conveys an easement appurtenant to A. O then conveys the entire estate in fee simple absolute to B. B takes subject to the easement.

Recording Statutes
· When does a subsequent purchaser prevail?
· Protects someone later in time, protecting bona fide purchasers
· Issues come up between buyer and someone else (not seller)
· Once seller delivers deed  transfer has occured
· DOES NOT protect heirs
· Contradicts common law rule of first in time, first in right
· [Anyone not protected by recording statutes (donees/heirs)  revert back to CL rule]

· Applies to subsequent purchasers who meet 3 requirements:
1. Subsequent purchasers, who purchase
2. For value (unlike heirs)
3. And who meet the state’s recording statutes (one of 3 approaches)

       3 Approaches
· 1) Race statutes
· First to record deed wins
· Notice is irrelevant, doesn’t matter what anyone knew
· If you’re a bona fide purchaser and you record first  you win
· Reduces litigation, evidentiary burden is very slight
· BUT, doesn’t address fairness issue
· 2) Race-Notice statutes
· Subsequent purchaser wins IF she did not have notice AND she records first
· Problems may arise with proving actual notice
· **preferred in most jurisdictions
· Recognizes importance of notice
· More litigation trying to figure out whether/not someone had notice
· If deed is recorded = constructive notice
· Could be in previous deed, could have been actual notice or put on inquiry (buyer should have known)
· Counts as notice if the person before you recorded
· Could benefit seller
· 3) Notice statutes
· Subsequent bona fide purchasers prevail if she had no notice
· BUT if the deed is recorded  constructive notice
· Incentive for initial purchaser to record 
· Notice at the TIME of purchase
· If initial purchaser did not record  subsequent purchaser could have claim over initial purchaser

Example 1
O conveys to A. A records. 
O conveys to B (as bona fide purchaser without notice other than that imputed by record). B records. 

· A wins under every category. 



Example 2
O conveys to A. O conveys to B (bona fide purchaser). A records, then B records. 

Race  A wins as first to record. 
Race-Notice  A wins again (even though B purchases without notice, he did not record before A). 
Notice  B wins (because B was bona fide purchaser without notice at the time of purchase, B wins. Incentive for A to record)


Example 3
O conveys to A. O conveys to B (as bona fide purchaser). B records, then A records. 

Race  B wins as first to record.
Race-Notice  B wins again (purchased without notice AND was the first to record). 
Notice  B wins again (purchased without notice, A should have recorded). 


Example 4
O conveys to A. O conveys to B (as donee). B records, then A records. 

A wins in all situations because Recording statutes do not protect donees, only bona fide purchasers. 


Example 5 (SHELTER RULE)
O conveys to A. O conveys to B (as bona fide purchaser without knowledge). A records. B conveys to C (purchaser with knowledge of O to A deed).
Race  A wins as first to record.
Race-Notice  A wins (even though B purchased without notice, he was not first to record). 
Notice  C wins. EXCEPTION made because B purchased without notice and SHELTER RULE allows C to step into B’s shoes (only situation where this would apply)

**What counts as notice?
· Actual notice (if buyer knows of previous sale, even when deed is not recorded)
· Constructive (deed is recorded, sufficient notice to buyer)
· Inquiry (facts that would cause reasonable person to make inquiry into possible existence of an interest)




	Stambovsky v. Ackley
· During the executory period, the buyer finds out about poltergeist in the house, wants to rescind contract
· Claims it could impair property values  it is relevant to what they are purchasing
· State has traditional rule for caveat emptor, defendant argues that based on rule, there was no duty to disclose
· BUT court says there is exception to rule because defendant (seller) created the condition (by promoting house as haunted within the town) 
· Buyer could not reasonably have known (from out of town) or easily discovered condition upon inspection  caveat emptor does not apply
	Caveat Emptor
· Buyer beware
· Buyer’s responsibility to make sure nothing is wrong with the property
· Imposes no duty on the seller to disclose defects/any information regarding the premises UNLESS:
· There is fiduciary duty, OR
· Seller is actively concealing something (fraud)
· But, exception to rule exists when the seller when the seller has created a condition that materially impairs value of the property AND
·  Is within seller’s knowledge
· Is unlikely to be discovered by prudent purchaser exercising due care  non-disclosure constitutes basis for rescission as matter of equity

	

	Johnson v. Davis
· Seller purposefully and fraudulently misrepresents defect of the house (roof leaks)
· Talking about latent defects (things that are not obvious)
· Represents modern trend toward requiring disclosure
· **Where the seller knows of facts materially affecting the value or desirability of the property, which are known or accessible only to him and also knows that such facts are not known or within reach of the diligent attention and observation of the buyer  seller is under duty to disclose
· Materiality:
1. Objective test: whether a reasonable person would attach importance to it in deciding to buy
2. Subjective: whether the defect affects the value or desirability of the property to the buyer
	Fraudulent Misrepresentation
· If seller lies about defect  rescission of contract
Latent Defects
· Things that are non-obvious need to be disclosed
· Old rule made distinction between misfeasance (misconduct) and nonfeasance (inaction)
· BUT, court here determines that inaction could be just as bad  not telling someone about something that they are unlikely to discover until later
POLICY – Requiring Disclosure:
· Giving buyers more rights, less litigation
· Public safety (better for buyer, incentive for seller to take care of their property)
· Encourage buyers to enter the market
· Brokers push for disclosure  helps protect them, places burden on seller
	


ACCESS TO HOUSING
Shelley v. Kramer
· Constitution usually protects from action by the state and not private action BUT this case protects against private action
· Restrictive covenants containing racial discrimination clause (against occupancy by non-whites)
· Black couple buys property, sued by white neighbors  state courts upheld restrictions
· Could have struck down based on covenant rules (FHA forbids printing/publication indicating any racial, religious or ethnic preference with respect to the buyer of a dwelling. Deed printed with covenant restrictions  violates FHA)
· Because state court enforced restriction, action of the state enforcing discriminatory covenant
· Supreme Court turned to constitutional argument (14th amendment, equal protection of the laws)
· State’s action in enforcing covenant violated the constitution
· not completely clear how ruling goes beyond racially restrictive covenants

City of Edmunds v. Oxford House
· facility for adults recovering from substance abuse (group home)
· City filed suit against Oxford House for violation of city zoning ordinance limiting residential area to families 
· Defines family as those related by blood, marriage or adoption OR a group of five or less unrelated individuals living together
· Oxford House claims ordinance violates FHA as a form of discrimination against handicapped individuals
· City claims ordinance falls under exception to FHA  maximum occupancy rule
· BUT court rules that maximum occupancy exception doesn’t apply
· The definitions within the statute are not parallel
· For families (those related by blood, marriage or adoption)  there is not maximum occupancy within statutory language
· Purpose is to prevent overcrowding (would not apply to statute the way it is written)
· case turns on specific definition of exemption to FHA
· Oxford says they need certain minimums for occupancy to maintain home (purposeful for therapy, funding, etc.)

Mount Laurel 
· Issues of low-income housing across the country
· Seen as violating the State constitution (not identical to federal constitution, sometimes more restrictive. At minimum must be the same)
· Question of affordable housing in the township (not as concerned about economic discrimination)
· Exclusionary zoning
· Might get used inappropriately
· Mandates only single-family homes on half-acre lots (huge)
· Huge setbacks from roads and neighbors
· Industrial zoning (more than the township needed) not being used
· Not like Euclidean zoning where areas were cumulative
· Express attempt to keep area affluent
· Few Planned Unit Developments
· Contract between city and developer
· Keeping units limited to mostly one-bedroom apartments (would not accommodate families)
· Don’t want school-aged children in the area 
· The more kids in school, the more resources the school will require, the more property taxes necessary to provide resources for school
· Keep property taxes low my keeping schools small
· Bring in wealthy families who will contribute to taxes without needing as many public services
· not much incentive to bring in community members who need services (from financial standpoint)
· premise that zoning is supposed to promote the general welfare of everyone
· have to look at needs for housing everywhere, as fundamental, essential to general welfare
· Mt. Laurel has failed to give opportunity to low-income families to find housing (due to zoning restrictions)
· Remedy
· Just deregulating wasn’t enough
· Decision mentions “developing communities”
· Other areas deny they are developing, attempt to fall outside the scope of the decision
· Mt. Laurel II
· Mandated commission (political appointees)
· Ineffective, gets in the way (need to keep constituents happy)
[bookmark: _GoBack]
