I. First Possession: Acquisition of Property by Discovery, Capture, and Creation

Acquisition by Discovery

RULE: The first person to discover real or personal property has the best title to that property. 
· First in time, first in right. 
· The right of discovery is confined to sovereign countries. 
· Blackstone: Taking possession of un-owned things is the only possible way of acquiring ownership of them.
· John Locke Theory of Labor: One can claim possession over property once he has put his own labor into it. 

CASES:
Johnson v. M’Intosh 
Facts: Plaintiff inherited the land from purchase by his father from an American Indian. Defendant was later granted Title from the US government. Both filed an action for ejectment. 
Held: Court held that British took ownership of land by “discovery” and therefore the Indians were not the owners of the land. All they were able to do was sell it to the government. 

Black Hills Institute v. United States
Facts: Plaintiff found dinosaur fossils in the soil of a Native Americans land that was granted to him by the government. The research Institute took it to their museum and the United States came to take it back, claiming it was theirs. 
Held: The court determined that it was part of the land at the time of discovery and therefore US holds dino in trust for Williams. 
Defines two kinds of Property: 
	a. Real or immovable property which consists of (1) Land; (2) that which is affixed to land; (3) that which is incidental or appurtenant to land; (4) that which is immovable by law. 
b. Personal or movable property, which is every kind of property that is not real.

Acquisition by Capture

Rule: Mere Pursuit is insufficient and does not establish occupancy or possession.  
· Wounding with continued pursuit and apprehending something of its natural liberty is a better argument to capture. 
· First in Right matters but can be contested. 
· Being first matters but the first to pursue. 
· Looking to custom.

Pierson v. Post
Facts: Plaintiff was in hot pursuit of a fox on public land and defendant intercepted, killed it, and kept it. 
Held: Must have physical possession of it and mere pursuit is not enough. Mortal wounding is necessary and to rid the topic of discussion of their natural liberty. 
Rule: Mere Pursuit is not enough; mortal wounding while continuing pursuit will be sufficient. 

	Ghen v. Rich
Facts: In the business of making oil of whales, bombs were used in the industry to attack the whale and in a matter of days it would wash on the shore. Boy found whale that plaintiff killed and auctioned it off. 
Held: Plaintiff didn’t have capture or continued pursuit, but did mortally wound the whale, giving right to P. 

Rule: You cannot interfere maliciously with someone’s trade or pleasure. 

Rule: Landowners have constructive possession over the animals on their property. 
(With oil, cant maliciously interfere with someone else’s drilling but it can be fair 

Keeble v. Hickeringill:
Facts: P had duck pond and D would shoot at his property to scare away the ducks. 
Held: Competition is fine but it is not okay to maliciously intent to interfere with others business. Building his own duck pond would have been fine. 
Rule: Can’t have malicious interference with another persons trade or livelihood. 

Popov v. Hayashi (exception to rule of capture because of the wrongful illegal acts of others) 
Conversion The wrongful Exercise of dominion over the personal property of another.  (must have title, possession, or a right to possession) 
	Requires:
i. Intentionally done act, but not that the defendant knows property belong to another and intents to disposes true owner.
ii. Wrongful purpose is NOT an element. 
iii. Person claiming conversion must have title, possession, or right to possession. 
	Possession (1) physical control over the item, and (2) intent to control or exclude it from others, simultaneously; 
Facts: At a baseball game, a ball had come into the catcher area and P had stopped it in the air with his glove; before he had a chance to secure it, he was pushed to the ground; Minutes later, D appeared to have the ball. P clearly intent to possess the ball but illegal activity didn’t allow him to. 
Issue: Did P achieve a right to possession as he attempted to catch and hold on the ball?
	Hayashi suggested Gray’s Rule:
	 	“A person who catches a baseball that enters the stands is its owner. A ball is caught if the person has achieved complete control of the ball at the point in time that the momentum of the fan while attempting to catch the ball ceases. A baseball, which is dislodged by incidental contract with an inanimate object or another person before momentum has ceased, is not possessed. Incidental contact with another person is contact that is not intended by the other person. The first person to pick up a loose ball and secure it becomes its possessor. 
	Bernhardt and Finkelman Rule:
		Possession occurs when an individual intends to take control of a ball and manifests that intent by stopping the forward momentum of the ball whether or not complete control is achieved. 
Held: Court accepts Gray’s rule b/c it is custom of baseball and fans expect it to be possible to get full possession, but, they rule that where a person undertakes significant but incomplete steps to achieve possession of a piece of abandoned personal property and the effort is interrupted by the unlawful acts of others, the actor has a legally cognizable pre-possessory interest in the property. That pre-possessory interest constitutes a qualified right to possession, which can support a cause for action of conversion.  P and D have more right than anybody else to the property but court rules that they have equal rights; equitable division. 

RULE: If somebody has the intent to possess a certain object and is exhibiting reasonable efforts to retain control over it, then that person has a pre-possessory right of the item. 

Acquisition by Creation 
RULE: 
· Creation is protected under patent, copyright, and trade secrets (IP)
· Patents
· Processes or products that are “novel, useful, and nonobvious”
· Grants monopoly for 20 years
· Can’t patent laws of nature, things that exist in nature
· Copyright
· Protects works of authorship, such as writings, music, and works of art that have been tangibly expressed
· Lasts for life of author plus 70 years
· Trademark
· A word, phrase, symbol, or design, or a combination thereof, which identifies and distinguishes the source of the goods of one party from those of others.
· Lasts until abandoned or becomes “generic” i.e. Kleenex
· Exclusivity- problem of imitation

RULE: There is a quasi property right when a news agency produces the news and another news agency uses their information for profit. The news are in itself not copyrightable but the form in which they are published is subject to copyright (INS). 

INS v. AP
Facts: AP publishes bulletins with news and INS takes that information and sells it for its own profit. 
Issue: Court finds two elements to the news: 
i. Substance: AP is concerned with facts.
ii. Form: Copyright act protects this form of expression.
Held: You cannot copyright the facts or the form. Court decides on the basis of fair compensation.
a. The value of the news comes from the gathering of it. 
b. Court emphasizes the policy rational that they want to encourage people to continue to collect and distribute news. Court is emphasizing labor theory and social value. (if people were allowed to steal the news collectors property, no one would keep collecting the news)
· INS has quasi-property right where competitors cant take it and sell it for profit but public can take it. 

RULE: The invention that you demonstrate in a chattel is only subject to that chattel that embodies his invention (Doris Silk Corp.). (in the absence of some recognized right of common law and under the statute, others may imitate at their pleasure)

CHENEY BROTHERS V. DORIS SILK GROUP
Facts: D copied P’s silk scarf patterns
Held: Court holds that a person’s property is limited to the chattel’s inherent in his invention; other people are allowed to copy these
Distinguished from INS by saying that case is only for the issue of the news and not for other industries.

RULE: In the absence of a monopoly that a patent confers, any person may reproduce the articles if they can and may sell them under the representation that they are the same article, if they exclude the notion that they are the plaintiffs. 
POLICY: Imitation is the Lifeblood of competition. 
SMITH V. CHANEL
Facts: D copied P’s fragrance and calls it the less expensive Chanel No.5.
Held: Court holds for D
Court uses policy reasons
i. Getting cheaper products out there is better for the public welfare
ii. Public good benefitting > free-rider costs.

C. Property in One’s Persona
RULE: One can sell similar products at a cheaper price because he serves an important public interest by offering comparable goods at lower prices. 

RULE: Use of a persons identity without consent is an invasion of the right to publicity. 
Four req:
1. D’s use of P’s identity
2. Appropriate of P’s name or likeness
3. Lack of consent
4. The resulting injury
WHITE V. SAMSUNG ELECTRONICS
Facts: Samsung made a commercial where a robot is standing in front of the wheel of fortune with blonde hair, resembling Vanna White from the real show. She sued for Samsung violating publicity rights.
Held: Majority holds that D is violating P’s right to own the publicity associated with her; 
Dissent: 
i. Worried that people are going to stop being creative
ii. Usually we allow things like parody and it affects 1st amendment rights
iii. Have the rights of the owner of the property and the rights of the public
iv. We need limits to property rights.
 

MOORE V. REGENTS OF UC
Facts: P had cells taken and D used them to create a cell line to heal others without informing P. P filed for a number of causes of action, one being conversion. 
Issue: whether P stated a cause of action against D for using his cells in a lucrative manner without his permission. 
Held: Court holds that he is able to state a cause of action for breach of physician’s disclosure obligations, but not for conversion. In order to claim for conversion, Moore would have needed to retain an ownership interest in them immediately after they were taken out.
Rule: To establish conversion, P must establish an actual interference with his ownership or right of possession; where P neither has title to the property alleged to have been converted, nor possession thereof, he cannot maintain an action for conversion.
Further, the patenting of the material is different from the cells that were originally taken out. 
2. Court determines that the patented cell line is legally and factually distinct from Moore’s cells; Can’t patent naturally occurring organisms, but the inventive effort (labor of scientists)
3. Policy: protect economic incentives for medical research and don’t threaten with disabling liability.


EXTERNALITIES::: WRITE ABOUT THIS!!!!
Demsetz rule...

Note: Right to Include and Right to Exclude:
RULE: An owner of property has the right to exclude others from his or her land; Nominal Damages can be paid even if there is no damage to protect the homeowner. 

JACQUE V. STEENBERG HOMES, INC.
Facts: D had a mobile home that needed to be moved and he went across P’s land to do so; P said he does not allow it and D purposefully did it anyway; didn’t cause any damage to P’s land.
Held: Court is worried about the right to exclude
b. Awards $100,000 of punitive damages and $1 of nominal damages because the right to exclude is such an important property right.
**Important because court wants to protect the rights of the homeowners and their right to exclude or else there will be no motive for buying your own land. 


RULE: Property rights are important but they do not trump human values. Title to real property doesn’t include dominion over the destiny of persons the owner holds on their property. 

STATE V. SHACK
Facts: D and another man worked for non-profits aimed at giving legal advice to migrant farm workers. They went on to P’s land to talk to them and P allowed them, so long as he was allowed to be in the room when they all talked. The two men refused and P called the police, having them convicted of trespass.
Held: Court holds that the right to exclude doesn’t extend to exercising dominion over the destiny of others.
c. Court stresses the fact that these are marginalized people that need the free medical and legal advice they can get.
2. Trespass statute cannot be used to keep out private citizens trying to furnish medical care or legal services to migrant farm workers.
3. Property rights serve human values; rights are not absolute.

Subsequent Possession: Acquisition of Property by Find, Adverse Possession, and Gift

Acquisition by Find 

INTRODUCTION
RULE: Finder’s title is good as against the whole world but the true owner, or a prior possessor.

Why?
· Possession protects owners who don’t have receipts or title papers
· Protecting possession encourages bailments 
· Bailments: Rightful possession of goods to someone who is not the rightful owner. 
i. When you give your belongings to someone and expect to get it back.
ii. The bailee is not selling it, just putting it into the possession of the bailor temporarily.
B. Protects peaceable possession and discourages theft
C. Protects honesty of finders who turn things in
D. Encourages items to be put back into circulation

RULE: The finder is protected from other finders even if she is a thief. 
Why?
· Prevent endless series of unlawful seizures and reprisals
· We don’t want lots of unnecessary litigation
· Encourages bailments if possessor doesn’t have to defend thievery claims to get stuff back
· Possession is good title against all the world except those having better title.

Finder v. premises owner decisions can be inconsistent
· Where item found: 
Embedded in soil or attached to land definitely goes to premises owner. 
· Nature of the place: 
Public or private home (possible exception for owner not in possession)
· Purpose of finder’s presence
Employee, Customer, Premise Owner
· Inferences about how item got there
i. 	Lost or abandoned to finder
ii. 	Mislaid to owner 
iii.	Based on assumptions about a person who is absent.

Rule: The finder of property has right to maintain the property against all except the rightful owner. 

Armory v. Delamire
Facts: P found a jewel and took it to D to find out how much it was worth; D took it and offered to pay P for it. D did not give jewel with stones back to boy. 
Held: Judgment in favor of plaintiff; court ordered D to locate the most expensive stone that would fit into the ring and pay P for it. 




RULE: You do not automatically get something just because it was found on your property. You must look to if it was embedded in the soil or on top of it, if it was mislaid or lost/abandoned, whom the person was who found it, and the nature of the place. 

Hannah v. Peel
Facts: P finds brooch loose in a crevice in window frame in D’s home which soldiers requisitioned there. Peel never lived there. Hannah turns to police who give it back to Peel when real owner not found.
Issue: Does it go to Hannah as Finder or Peel as homeowner?
Held: Court ruled that P gets the brooch because D never lived there and consequently, never had possession of the brooch.
a. Court says Hannah was honest; brooch was left there for some time so therefore it is less likely that true owner will come back.
**This case relied heavily on precedent: three cases were looked at: Bridges v. Hawkesworth
Facts: Customer Bridges finds parcel of bank notes on shop floor. Leaves with shop owner who can’t find owner. Bridges wants the money back.
Issue: Who has better right? Shop owner or finder?
Held: Finder, because notes were incidentally dropped, manifestly lost; and the finder did not intend to pass his finder rights to shop owner by merely asking him to try locating the true owner. 
i. Principle: in disputes between finder and premises owner, lost items go to the finder.
Note: MISLAID ITEMS go to premises owner (MacAvoy v. Medina).
South Staffordshire Water Co. v. Sharman
Facts: Sharman cleaning out pool finds ring embedded in mud at pool bottom (declined to deliver or find owner)
Held: Pool company wins over Sharman
Rule 1: “The land possessor is generally entitled, as against the finder to chattels found on the land.”
Rule 2: “If something is found on the land by an employee or stranger, the presumption is that possession of the thing is in the owner of the locus in quo.
ii. Distinguishes Bridges: Public part of store v. private home
iii. Hannah Court reads as follows:
1. They stated the rule too broadly. The relevant rule is: possession of land carries with it possession of everything which is attached to or under the land
2. Alternative explanation: that case deals with an employee. Sharman obtained for employer.
Elwess v. Brigg Gas Co.
Facts: Owner of land allows gas co. to use his land to make gasholder. Gas Co. finds a boat imbedded in the soil.
Held: If the piece of property in question is “part of the minerals” then the landowner holds title to it. 
POLICY: real property up to the sky and down below.

MISLAID 
RULE: Court holds that the property owner has the right to mislaid property as an involuntary bailment whereas the finder has the right to lost property. 
Macavoy v. Medina
	Facts: P found a pocketbook on the counter of D’s shop. P told D to hold it until true owner returns. When true owner was not found, P came back and insisted that D give her the pocketbook.
	Held: To place a pocketbook on a table and leave it there is not to lose it. 
(make the argument of value of the item)


Acquisition by Adverse Possession 

General Elements of Adverse Possession: 

A method of transferring interest in land, without he consent of the prior owner, and even in spite of the dissent of such owner. 

1. An actual entry giving [exclusive] possession (NY statute says occupation)
a. Starts the clock for the statute of limitations running
b. Exclusive: not to be shared with general public or owner.

2. Open and notorious 
a. Constructive notice is sufficient 
i. We don’t care what the landowner actually knew; were focused on whether the adverse possessor’s actions were sufficient to put a reasonably attentive landowner on notice.
ii. We are not worried about the landowner who is not attentive. 
3. Continuous for the statutory period
a. Continuous given the nature of the property in question (i.e. vacation home) 
b. Must be used as an average true owner under the circumstances
c. Tacking (privity of estate, color of title)
4. Adverse and under claim of right, meaning in conflict with other persons title. HOSTILE. 
a. Acting like true owner-possible states of mind:
i. Objective: state of mind is irrelevant
1. Trying to determine people’s states of mind is really difficult and messy.
      ii.  Subjective/ Good Faith standard: “I thought I owned it” 
     iii.   Aggressive Trespasser: “I thought I did not own it but I intended to make it mind. 

RULE: Thinking that the land is your property is not enough to establish a hostile and claim of title. Generally, jurisdictions only recognize one possible state of mind for Adverse Possession.

RULE: Section 40.Land is possessed and occupied in either of the following cases, and no others:
a. Where it has been protected by a substantial enclosure
b. Where it has been usually cultivated and improved. 

Van Valkenburgh v. Lutz
(minority approach)
1. Protecting land by enclosure 2. Cultivating the land. 

Facts: Lutz had built a garden, a chicken coop, and planted trees on the land next to his house, knowing that he did not in fact own it. He also made a pathway across the land to make travel easier. Plaintiff then bought the land and built a fence that cut off the walkway. 

Issue: Did defendant adversely possess the land?
The statutory requirements for Adverse Possession are:
a. Actual continued occupation
b. Under claim of title
c. Exclusive of any other right
d. For the statutory period.

Held: There was not enough sufficient evidence to show that the land had been cultivated. Lutz knew that he did not own the land so the mental state is a question also. Since this case took place in NY, NY said that a claim of right means a reasonable basis for the belief that the property belongs to the adverse possessor or property owner, as the case may be. 

Dissent: Does not matter what his state of mind is because he already satisfied the statute of limitations. 

Easement: the right to use someone’s property even when its not yours. 

Blaszkowski v. Schmitt (everyone recognized that land was part
Satisfied all requirements for AP Blaskowski’s property line went 3 acres into the Schmitt’s, which he later adversely possessed 

Rule: The physical possession that was hostile, open and notorious, exclusive and continuous for the statutory period allowed for the adverse possession of the property in question. 

Using the objective standard, the court found that the boundary made by the fence was well-established and recognized by the previous owners and the land was continuously made use of.

RULE: Physical possession that is hostile, open and notorious, exclusive and continuous, allowed for the adverse possession of the property in question. 

Rule: In order to fulfill the open and notorious requirement, the owner of land needs actual knowledge and constructive knowledge is not enough. 

Rule: Where Adverse Possessor has color of title, the person who is occupying his land with good faith may buy out that portion of the land from him by deed IF the inconvenience of moving the property is sufficient. 

RULE: Mistaken Claim of title is enough to support a claim of adverse possession.  

Mannilo v. Gorski
Facts: D bought land adjacent to P’s land. D’s son made improvements to the house and subsequently and unknowingly built part of the house on 15 inches of P’s land. Neither party knew and the improvements remained for 20 years. Upon a survey, P learned that the 15 inches belonged to them. 

Issue: 1) Claim of right/hostile?; 2) open and notorious?

Held: No presumption of knowledge arises from a minor encroachment along a common boundary. In such a case, only where the true owner actual knowledge thereof may it be said that the possession is open and notorious. 

RULE: Continuous possession requires only the degree of occupancy and use that the average owner would make of the property. An adverse use is continuous when it is made without a break in the essential attitude of mind required for adverse use. 
Howard v. Kunto (used good faith; color of title always in good faith)
Facts: D bought land that was 50 adjacent feet and not to the land that the house he bought was on. P sues because he has actual title to the land under D’s house. D has only possessed the land for 1 year, but the previous possessor had it for the 10 years required by the statute of limitations.

Issue:  1) Was the use continuous? 
  2) Can they tack onto the prior owners?

Held: Court finds that it was continuous even though it was only the summer months. They also found that tacking is allowed from adverse possessor to adverse possessor. The activity itself is open and notorious but the issue was that the property wasn’t their own?

Policy: The land is hard and expensive to survey and it outside reasonable expectations to survey every single time. 	

RULE of Tacking: 
1. Can add on years from adverse possessor to adverse possessor. 
2. Has to be a voluntary transfer between parties, not just abandonment by the previous adverse possessor. (You can’t tack when you’re ousted by a third party; no way to tack if no privity). 

RULE of Disabilities: 
People with disabilities are given special treatment regarding the statute of limitations in order for them to protect their rights. 
· Disability is immaterial unless it existed at the time when the cause of action accrued. 
Things that count as disabilities:
· Such person or anyone claiming form under such person.
i. Being a minor
ii. Unsound Mind
iii. Imprisoned
RULE: Person gets an additional disability statute of limitations if his disability ends whilst still under the general statute of limitations. 

Color of Title Claims vs. Claim of Title:

a. Claim of title: acting like the true owner would in the situation
b. Color of title: actually have a deed or some type of written document indicating ownership.
i. When taking under color of title, the person only needs to take possession of part of the property to get the whole thing.
1. More difficult to accomplish without color of title:
a. Needs to be continuous
b. More limited definition of possess/occupied for claims not under color of title
c. If you don’t have color of title, only adversely possess area “actually occupied.”


Acquisition by Gift

RULE: In order to make a gift, both intention and delivery must be present. Acceptance by donee is also required but seldom an issue especially for high valued property, as we assume it is accepted. 
Elements:
1. Intent: Grantor must intent to make a present transfer. 
a. Promise for future gifts is unenforceable. 
2. Delivery
a. Manual - handing over the gift. 
b. Constructive – transferring an item that gives access to the gift; applies when manual delivery is impractical (e.g. because of the size or weight)
c. Symbolic – giving a symbol of the gift, usually in writing 
i. (CA by statute has authorized delivery by written instrument.
3.  Acceptance 
 
Types:
1. Inter-vivos (during life)
a. During Life
b. Irrevocable
2. Causa Mortis (Expectation of imminent death) 
a. Gift made in contemplation of impending death
b. Revocable (if person lives)
i. Criticisms: preventing fraud, courts often view doctrine with disfavor, would rather 

RULE: Constructive delivery is available when manual delivery is impractical.
RULE: Must exercise dominion and control over item. Must show that domino and control transferred to the giftee. 
Newman v. Bost
Facts: P alleges that the intestate, on his deathbed, expressed his intention to give her his life insurance policy, the value of a piano’s insurance money, household property sold, and the value of the property in the P’s bedroom. Intestate gave P a set of keys that contained a key to the bureau in his room that held the life insurance policy. 

Held: The intestate giving P keys and expressing verbal intent to transfer property were insufficient to establish gift. 

Reasoning: The bureau in itself has value so its not obvious that he meant to give to her what was inside of it as well. The nature of the bureau is different than a safety deposit box, which only has the one purpose and value. If he wanted her to have the belongings, he could have put it in his will or handed her the life insurance policy. The furniture in plaintiff’s room is different because she had dominion and control over it. 

RULE RE INTENT: An inter-vivos gift requires that the donor intended to make an irrevocable present transfer of ownership; if the intention is to make a testamentary disposition effective only after death, the gift is invalid unless made by a will. As long as it intended to transfer some present interest, there is a present transfer of some interest and the gift is effective immediately. 

Evidence of intent: written. Relationships of parties. Nature of the value of the item.
Statement and actions usually show intent best. 

RULE RE DELIVERY: Gift requires physical delivery or a constructive or symbolic delivery “sufficient to divest the donor of dominion and control over the property. 
· Delivery must be as perfect as the circumstances and the surroundings reasonably permit.
· Practical burdens of having to physically delivery and then redeliver.
· Less protection from fraud when written instrument.  



Gruen v. Gruen:
(all three elements of gift were satisfied by the letter)
Facts: P’s father wrote a letter to P indicating his intent to give his son a painting worth $2,500,000. The father asked for the letter back because he wanted to write a new letter for legal purposes. The new letter indicated his intent to gift the painting and also expressed his wish to maintain possession of the painting until he died. Father died and step-mom retained possession. 

Held: Proper gift was made in this case; the father retained possession but gave away title. He couldn’t have sold it, given it to someone else, couldn’t have revoked it, couldn’t have destroyed it. 

Remainder Interest: You get possession after the owner’s death and you get legally enforceable rights with regard to the painting. In this case, dad has a possessory interest and son had an ownership interest. 

PART II: The system of estates (Leaseholds Aside)

Possessory Estates

· Estate: an interest which is or may become possessory and is measured by some period of time (even if indefinitely)
· Testator, Tesatrix: Person that has a will
· Intestate: someone that dies without a will 
· States have intestacy laws to govern how the property will be distributed. 
· Issue: Children and children’s children of decedent. 
· Escheat: nowhere to send property, it escheats to the state. 
· Per stripes: take the value of D’s property, look at the lines and split it evenly between the lines. this is the default rule
· Trusts: trustee manages it and is basically the owner that manages it for the good of the beneficiary
· The Fee Simple Absolute:
· Fee: interest in land
· Simple: unlimited duration 
· Absolute: no future interests
· Life Estate: “To A for life,” can’t sell it, it eventually has to go back to the grantor, the grantor has a reversion interest. 
· Life estate per autre vie: a life estate but the duration is somebody elses life. 
· Remainder: to a 3rd person; has the right to possess it for life; its possible for him to sell that right to somebody else. 
· Possessory Interest: any entitlement that gives on the right to the land at a given moment. The holder has the right to possess the land now. 
· Future Interest: will or might give you the right to land at some future date. 
· Concurrent Interests: multiple parties have simultaneous rights to possession. 
· Numerous Clauses: the principal of estates allows only a limited number of property rights available in a legal system. 

DURATION!!!!

The Fee Simple

i. “To A and her heirs;” 
ii. “To A;”
iii. “To A in fee simple”
There is a strong bias in the law towards conveying the maximum amount.

     The Life Estate
· “to a for life”
· “Put autrie vie” (for the life of another)

Future Interests retained by transferor:
1. Reversion: Transferor conveys less than he has so when it ends, O is entitled to possession; not necessarily guaranteed to become possessory; always vested and are freely alienable. 		
2. Possibility of Reverter: Conveys same amount that he originally had, but conveys it with a determinable limitation attached and retains the right to future possession is and when the determinable limitation occurs.
3. Right of entry/power of termination: Created when the grantor retains the power to cut short the conveyed estate before its natural termination. 

RULE: When a court is not sure if the testatrix’s intent when conveying a fee simple or life estate, they lean towards a fee simple. (in ambiguous will, fee simple is favored)
White v. Brown
Facts: The testator left her home to plaintiff “to live in” but not to be sold while leaving her personal property to defendant. The defendants contend that they will convey only a life estate to plaintiff leaving the remainder to go to them under the laws of intestate succession. 

Issue: Is there intent to only convey a life estate in the home to plaintiff?

Held: No. The testatrix’s apparent restraint that her house not be sold does not evidence a clear intent to pass only a life estate to overcome the laws strong presumption that a fee simple was conveyed. 

· Court follows the strong presumption of a fee simple UNLESS there’s clear language that it’s not what the decedent intended.
· Canons of construction
· If we’re not sure, we’re going to assume fee simple absolute
· We really don’t like restraints on alienation
· We don’t want to consolidate all of the power into one family; we want things to be moveable.
· If it’s not freely alienable, why bother making improvements or fixing it up.

     Waste:

· The law of waste can become relevant whenever two or more persons have rights to possess property at the same time (as in concurrent ownership or consecutively). 
· Idea is that one should not be able to use the property in a manner unreasonably interfering with the expectation of another.
· Demonstrates that a future interest is something you have a right to now. 
· When one has a future interest in the property and the current possessor devalues the property. 
· 2 ways to create waste:
i. Affirmative Waste
ii. Permissive Waste
a. Failing to take care of land 
b. Being a current possessor when there a future interest imposing duties on you.
· Ameliorative waste
· When you change the character of the property but you actually add value. 

RULE: If the act in question does not devalue the property, then the future possessor cannot sue for waste. 
Between current possessors and future possessors.

Woodrick v. Wood
Facts: The testate left his wife a life estate in the property and for when she dies to go to his son and daughter in fee simple. The barn on the land was bringing the property value down and the daughter did not want her mom and brother to tear it down. 

Issue: can the future possessor prevent the current possessor from knocking down a building even when its adding value to the land?

Held: The court reasoned that it is not waste because knocking the abrn down would increase the value of the property but in order to protect the future possessors interest, they had to pay plaintiff damages for value of the barn. 

Defeasible Estates

1. Any estate may be made defeasible, meaning it will terminate, prior to its natural end point, upon the occurrence of some specified future event. 
2. Two key distinctions 
a. Whether estate terminates automatically ore requires affirmative act.
b. Who take if estate gets cut short.

Fee Simple Determinable 
i. “From O to A as long as liquor is never served on the premises”
ii. Durational words: so long as, while used as, until, during the itme that... 
iii. Automatically transfers
iv. O has a possibility of reverter. 

Fee Simple Subject to a Condition Subsequent 
i. “Fred to Lucy, but if used for non-residential purposed, Fred shall have a right of entry.”
ii. Language: but if, provided that when the premises on the condition that the premises...
iii. Fred has to exercise his right of entry (or else the fee simple continues) 
iv. He has a right of re-entry (must come back and claim it)


Fee Simple Subject to an Executory Limitation 
i. “O to the Hartford School Board, but if it ceases to use the land as a school, to the city library.”
ii. Automatically transfers to the other. 
iii. The third party has an Executory interest. 

Mahrenholz v. County Board of School Trustees

RULE: A fee simple determinable is created with the word “only” functioning as an equivalent of “so long as.”

RULE: Court finds that you can’t transfer the future interest inter-vivos; it is only inheritable. 

RULE: The future interest in FSD or FSCS cannot be transferred by will or inter vivos conveyance but it is inheritable. 


Co-Ownership

	Tenancy in Common
i. Separate but undivided interests in the property; the interest of each is descendible and may be conveyed by deed or will.
ii. “To A and B” is tenancy in common and the two partners have an undivided interest. 
iii. Everybody has a legal right to possess the whole thing. 
iv. Do not have to have equal shares. 
v. You can convey it any way you want. 
vi. No right of survivorship. 
vii. Can be reached by creditors before and after death. 
viii. Can be conveyed by deed or will but no survivorship rights. 
	Joint Tenants
i. Joint Interest CANNOT be conveyed by will.
ii. Right of survivorship.
a. Avoids probate
b. Automatically flows to the survivor
iii. Can be destroyed and converted into a tenancy in common if one person conveys his or her interest. 
iv. Not reachable by creditors after death. 
v. There are four elements of Joint Tenancy:
a. Time: the interest of each joint tenant must be acquired or vest at the same time. 
b. Title: All joint tenants must acquire title by same instrument or by same adverse possession. Can never arise by intestate succession or other act of law. 
c. Interest: All must have equal undivided shares and identical interest measured by duration. Can be different shares according to some modern rules as long as when sold, that property is distributed accordingly. 
d. Possession: Each must have a right of possession of the whole. (Once JT is created, one joint tenant can voluntarily give exclusive possession to the other joint tenant)
	Tenancy by the Entirety
i. Keeps the same four elements of joint tenancy but add that the joint tenants must be husband and wife. 
ii. Have to act together and cannot act alone; 
i. Does not have right to judicial partition alone.
ii. Cannot be severed by transfer of interest. 
iii. Absent some agreement, when divorced, becomes a tenancy in common. 
iv. Recognized by half of US. 
v. Does not exist in Community Property states. 

Severance of Joint Tenancy
RULE: If the intent to severe a joint tenancy is clear, then the straw man technique is not necessary and a person may convey it to himself or herself to make a tenancy in common. 
Riddle v. Harmon
Facts: Wife severed Joint Tenancy by conveyance to self. 
· Destroyed both time and title unities of joint tenancy. 
Policy reasons of wanting to require a conveyance to a third party:
· Becomes actually valid; avoids one person from having this will and then ripping it up if the other person dies before you. 
· Someone might be thinking they’re in a joint tenancy and not make other plans for their land. 

TWO THEORIES OF MORTGAGES:
1. “Title theory of mortgage” - A mortgage is a transfer of title subject to a condition subsequent. Some title theory states apply the logic of title theory mechanically to find severance. ???
Rule: If under a title theory of mortgage, when the person dies, the mortgage does not survive.

2. “Lien theory of mortgages” - A mortgage is simply a lien (security interest) on title Harms, as joint tenant with his brother, mortgaged his interest in their property. Harms died leaving his brother with right of survivorship. 
Rule: If under a lien theory of mortgage, the execution of a mortgage by a joint tenant on his interest in the property does not destroy the “unity of title” and sever the joint tenancy. 

Harms v. Sprague
Facts: A person in a joint tenancy executed a mortgage on his undivided one half interest in the JT property. 
Issues: 
· Was the mortgage a conveyance of his interest?
· Does the mortgage survive when the person in the JT who had the mortgage dies? 

Held:
1. The mortgage was not a conveyance of his interest because the unity of title was still preserved. 
2. The mortgage does not survive as a lien on plaintiff’s property (this is under the lien theory of mortgages).



Relations Among Concurrent Owners

A dispute between owners may lead to a partition. Two kinds:
a. Partition by sale: Sell the property.
b. Partition in kind: Divide the property. 
Burden is on the person requesting partition to prove that partition by sale is better. 
RULE: Courts have a preference for in-kind partitions and reserve by sale for:
· When physical attributes make in-kind impracticable or inequitable; and 
· Interest of the owners would be better promoted by partition by sale. 

Delfino v. Vealancis

Facts: Plaintiff and Defendants are tenants in common. Plaintiff seeking partition by sale and defendant moves for judgment of in kind partition because her home and business are on the property.
Issue: How should the property be partitioned?
Held: The parties are ordered partition in kind because the property can be divided and both of the parties interests will be represented. There needs to be substantial evidence to order a partition by sale. 

Owelty is paid when the property cannot be divided evenly as compensatory to d. 

Sharing the Benefits and Burdens of Co-Ownership

RULE: Absent an ouster, the tenant in exclusive possession does not owe rent to the tenant not in possession because they all have a right to the whole, and they are doing something that they already had the right to do as a cotenant. (both JT and TIC).

· Ouster:
· Legal conclusion that somebody has been wrongfully denied.
· Have to assert complete ownership and dent total co-tenancy. 

Two contexts for an Ouster:
a. Adverse possession
i. An ouster occurs when the party has done enough to start the SOL for adverse possession.
ii. Have to assert complete ownership and deny total co-tenancy. 
b. Owe rent to cotenant. 
i. Absent an ouster, the tenant in exclusive possession does not owe rent to the tenant not in possession. 
1. They all have a right to the whole.
2. They are just doing something that they already had the right to do as a cotenant. 


Spiller v. Mackereth
Facts/Held: Defendant was exclusively using a warehouse that he and plaintiff owned as tenancy in common. The plaintiff had not been ousted by the defendant and therefore, defendant does not have to pay plaintiff for use of the property. 

Issue: When does a co-tenant in exclusive possession owe rent?

Held: Owes rent if ousts the other cotenant. 

RULE RE CONTRIBUTION: Why cant you compel a contribution from co-tenants:
I. Too uncertain, too hard to figure out. 
II. Why treated differently when there’s a partition when improvements have been made?
a. Added to the value, there’s money or resourced being divided up. 
b. Not just asking someone out of the blue to give money. 

RULE RE IMPROVEMENTS: Generally, no exceptions for improvements.
I. Except, if the person that’s done the improvement can be credited without harming the other persons interest.
II. Has to reflect the work you did. 
III. Person that didn’t do the work has tog et at least as much value as they would have gotten before; if there’s an excess, given to the improver. 

Rule: A cotenant can lease or license property held in JT without the consent of the other cotenant as long as the lease or license does not infringe on the rights of the other cotenant in the JT.
Swartzbaugh v. Sampson
Facts: Husband and Wife in joint tenancy; husband leases section for defendant but wife does not sign the lease. 

Held: Husband, as JT, has the right to transfer possession to someone else and therefore, the lease is not void. 

How would wife be able to get rid of the lessee?
1. She can try to get rid of him because she has every right to be there too
2. D has right to the property but only the lessor’s portion; not the wife’s. 

Remedies: ouster, partition, try to get share of the rent. 

Marital Interests

1. Common Law States:
i. Originally, once woman married, she became property of the man. 
ii. Married Women’s Property Acts
a. Passed in all common law property states in 19th century. 
b. Protected wife’s property from husband’s creditors.
c. Granted her autonomy.
d. Woman’s property became her separate property. 
iii. Death of Spouse in CL
a. Old common law: dower and curtesy
b. Curtsey is abolished. 
c. Dower survives in a few states. 
1. Gives a surviving wife in all freehold land of which her husband seized during marriage and that was inheritable by the issue of husband and wife. Any land owned in fee simple by the husband alone or as tenant in common during marriage subject to downer. 
2. Life Estate in 1/3 of the land during marriage. 
iv. Modern Elective Share
a. Ownership Right rather than life estate. 
b. Can renounce will and take Elective Share. 
c. ALL CL jurisdictions have except GA. 
d. Attaches at moment of marriage.
e. Surviving spouse can renounce will, choose statutory share (usually 1/3-1/2).
f. Usually applies to all of decedents property at death (does not include life insurance and JT but does include inheritable by issue fee simple or TIC.)

2. Community Property States:
i.  Marriage as a partnership, hence:
a. Earnings of each spouse owned equally an undivided shares during marriage. 
i. Earnings include rents, profits, fruits of earnings. 
b. Separate property is acquired before marriage or during marriage by gift, devise, or descent. 
c. Upon death of one spouse, can be conveyed by will or with no will, other spouse gets the community property.
ii. AZ, CA, ID, LA, NV, NM, TX, WA, WI.


RULE: A tenancy by the entirety is not reachable by creditors of one spouse. 
RULE: the interest of one spouse in real property held in tenancy by the entirety cannot be subject to levy and execution by his or her individual creditors. 
Sawanda v. Endo
Facts: Husband involved in car accident and owed money to plaintiffs. Husband and wife conveyed property their tenancy by the entirety to their sons after judgment from accident was made. Before the complaints were served, they conveyd the property to their sons. 

Issue: Whether the interest of one spouse in real property, held in tenancy by the entirety, is subject to levy and execution by his or her individual creditors?

Held: At the time money was being sought after and at the time conveyance was made to sons, the tenants by the entirety were still alive. Since it was husbands own issue, they cannot credit it against the entire estate since it is a tenancy by the entirety.

Relevant:
i. When the wife died.
ii. When conveyance was made. 

Court proposes four different approaches:
· Group 1: Historical version; possession and profits subject to husband’s exclusive control; husband can convey subject only to wife’s right of survivorship.
· Group 2: Can seize possessory interest but not survivorship interest
· Group 3: Attempted conveyance by either spouse is void and the estate may not be subjected to the separate debts of one spouse only.
· Group 4: Right of survivorship sizable but not possessory interest


Termination of Marriage by Divorce

Common Law:
Equitable Division: judge divides according to equitable principles. (judge has a lot of discretion)
· Great variance
· Fault: expressly included, excluded, or ignored.(generally ignored these days)
· Some divided all property regardless of time and manner of acquisition. 
· Some only divide marital property. 
· Definitions of marital property vary. 
· Movement towards equal division of marital property. 
· Three approaches to professional advancement (MBA degree, etc.)
· GRAHAM 
· Doesn’t treat professional advancement as property. 
· Colorado
· MAHONEY
· Treats it as reimbursement alimony
· One spouse has to pay the other back for the debts incurred while he pursued schooling. 
· Despite the absence of marital property or the appropriateness of permanent alimony, a spouse who has supported another while attaining a degree should have all financial contributions toward the former spouses education, including household expenses, educational costs, school travel, and any other contribution covered in reimbursement. 
· O’BRIEN
· Treats it as marital property. 
RULE: education degree is not subject to property because cant buy from someone or sell, it is merely your intellectual efforts. 
In Re Marriage of Graham
Facts: Three and a half of the years in a six year marriage are devoted by the husband in attaining his MBA degree. Wife supports him and pays 70% of expenses for her husband’s education. No marital assets accumulated during marriage.

Held: the degree does not constitute property because cannot be transferred, sold, etc. AND wife did not seek alimony in this case BUT if she did, would not get it because she is obviously able to support herself. 

RULE: When one party’s contributions to his spouse’s career are direct and concrete and more than just childcare, the court can treat the earnings of the other as subject to equitable division.  

Elkus v. Elkus
Facts: Husband supported wife through her career by giving up his own career and investing his time and effort in hers. Husband claims wifes celebrity status highly increased after their marriage, with his help.

Issue: Did the spouse’s career and celebrity status constitute marital property subject to equitable division?

Held: Yes. It is the nature and extent of the contribution by the spouse seeking equitable division, rather than the nature of the career, whether licensed or otherwise, that should determine the status of the enterprise as marital property



Management of Community Property
i. Community Property can only be conveyed to a third person as an undivided whole. 
ii. Husband and wife have equal management powers.
iii. Manager acts as fiduciary:
a. If a spouse is operating a business in her name that is community property, exclusive control of the business may be given to that spouse. 
b. In most states, statutes require both spouses to join in transfers or mortgages of community real property. 
iv. If husband and wife are equal mangers of the property, creditors of either the husband or the wife can reach the property. 
v. W.C. Fields: Where wife was entitled to half of the gifts made by her husband to other women. 


Mixing Community and Separate Property Problem:
· Presumption: when one spouse puts separate earnings into a joint account, may be looked at as gift.
· Effect when property purchased before marriage. Three approaches:
· Inception of Right
· Ownership goes to whoever started making payments. 
· Community will be paid back for what was paid to that property. 
· Time of Vesting 
· Look at when the house is paid for and finalized. 
· Community owns the house and original buyer gets paid back for what he or she put in. 
· Pro Rate Share (CA)
· Community property payments “buy in” a pro rate share of the title. 
· Community is buying an ownership interest depending on how much community is contributing. 
· Complicated because appreciates so you cant pay certain parties back. 

Migrating Couples

Once the Property has been already earned, the ownership does not change once the parties change their domicile unless both parties consent to the change in ownership.
Community Property to Common Law State:
· If most of what you have is community property, the new state recognizes it and they treat it like community property. Meaning, when one person dies, one spouse takes half of the other half of belongings to the one who died. 
· Surviving spouse CAN take elective share (so it splits 50/50 and wife gets 50 percent and can elect to get modern elective share of husbands spouse)
· Only half will be domiciled to other spouse at death upon will. 
Common Law to Community Property State:
· A couple moving from a common law state to a community property state may lose the protection of the elective share. 
· Community Property states do not offer elective shares. 


Leaseholds: The Law of Landlords and Tenants 

The Leasehold Estates
Term of Years:
i. No notice required for non-renewal. New document needed to renew. 
ii. Can be for any amount of time.
iii. Does not have to be in years.
The Periodic Tenancy:
i. Specific period of time. Automatically renewed unless one party gives notice. No new document needed. 
ii. If lease is silent about dates but called for monthly rental payments of 1K, most states constitute as a periodic tenancy
iii. Common Law: half a years notice required terminating a year-to-year tenancy. 
The Tenancy at Will:
i. Continues until one party extinguishes
ii. No fixed period
iii. Disfavored
iv. (This occurs when landlord doesn’t technically have the building because failed make improvement consistent with safety code regulations, the lessees already in that building will have a tenancy at will.)
Tenancy at Sufferance: 
i. Holdovers arise when a tenant remains in possession after termination of tenancy. Landlord has two options:
1. Eviction + damages
2. Creation of new tenancy (subject to same conditions as previous one). 
a. Disadvantages: 
i. The price might go up for the unit. 
ii. The lessee might want to move and couldn’t get stuff out at time. 

Status v. Contract
ii. Historically, law, as opposed to Ks, governed leases.
iii. There has been a shift towards Ks – assumption of equal bargaining power.
1. Posner: belief in market efficiency.
iv. Statutory reforms in 60s and 70s started to protect tenants.

Fair Housing Act: 
· Prohibits discrimination on the basis of race, color, religion, sex, familial status, national origin. 
· Exemptions:
· Still cannot advertise discriminatorily but Mrs. Murphy has right to pick who she wants to share home with. 

Delivery of Possession

Landlord is usually a fee simple owner conveying legal possession. LL grants T present right of exclusive possession.

AMERICAN RULE: (minority rule in US) According to the American Rule, the Landlord is only responsible for putting the lessor in legal possession of the property and not actual possession. 
· Landlord is not responsible for wrongful possessors after the tenant takes possession, so he should not be responsible for those existing at the dawn of the leasehold.
· The lease delivers to the tenant the landlords possessory rights, so the wrongful possession interferes only with the tenants rights.
· The tenant could have bargained for an express promise of the landlord to deliver actual possession.

ENGLISH RULE: Landlord has an implied-in-law obligation to deliver actual possession to the tenant on the first day of the lease term. 
· Rational: the lessee expects to enjoy the property, not a mere chance of a lawsuit. 
· The landlord is more efficient at ousting the holdover because he is likely to e more familiar with eviction procedures. 
· Landlord is more apt to know when a holdover problem is likely to occur and can thus avoid the problem by refraining from a lease in advance of vacation. 

Hannan v. Dusch
Facts: Plaintiff leased property from defendant. Upon arrival to the property, a previous tenant was wrongfully holding it over. Defendant refused to evict them. 

Issue: Is there an implied rule to deliver actual possession rather than merely legal possession?

Held: Lessor is only responsible for putting lessee in legal possession. 

Court chooses to follow American Rule because we don’t want to hold on party responsible for the actions of someone else. 
(The tenant can treat the holdover tenant responsible for damages)

Subleases and Assignments

Ernst v. Conditt 
Facts: L and T have a contract for a year lease; T sold go cart business to ST and subleases to ST and makes additional terms with L for two year lease. ST stops paying. There was an expressed condition that T would remain personally liable for performance of lease. The language in the lease said “sublease” but the actions of the T and ST clearly showed that T transferred his entire interest to ST. 
Held: Parties intentions control the issue; concluded that parties has an assignment. 
Evidence:
· T parted with his interest in the lease. 
· ST acquired every iota of T’s interest 
· ST paid rent directly to L

Assignment v. Sublease explanation:

i. Assignment: T transfer her entire interest. 
a. Subtenant Privity of Estate with L  and are liable to each other for performance of the lease obligations.
b. Original T still has Privity of Contract with the LL.
c. If the tenant remained a reversion even for one day, then would be classified as a sublease. 
ii. Sublease: T transfers anything less than her entire interest and retains a reversion in the event of default (i.e. becomes a LL). 
a. Subtenant does not have Privity of Estate with L. 
b. Subtenant is liable only to the tenant for the sublease obligations, and the subtenant has no claim against the landlord for failure to perform his lease obligations. 
c. Only original T and L have Privity of Contract. 

Privity of Contract: 
a. Relationship between parties to a K. 
Privity of Estate: (a little more complex than K)
a. Property law concept for relationship of parties to a aconveyance of an estate in land. 
b. Basic idea is that when someone steps into an estate that someone else previously had, the new possessor has assumed any covenants that “run with the land”



The Tenant who Defaults

Berg v. Wiley
Facts: In Berg, landlord leases premises to T who use the premises to run her business. 
L gives T two weeks to make corrections to the property for two weeks or else L would retake possessions. 15 days later, having gone uncorrected, L came to the property and changed the locks. 
a. Landlord’s reliance on self-help eviction
b. Majority Rule: The only lawful means to dispossess a tenant who has not abandoned nor voluntarily surrendered, but who claims possession, is by resort to judicial process. (held in Berg)
c. Move away from common law rule.
d. Common Law Rule: Self help may be resorted to retake the premises if two conditions are met:
1. LL is legally entitled to possession (i.e. T is holding over, abandons, breaches a lease, or if there is a reentry clause)
2. The landlord’s means of reentry are peaceful. 
(even these jurisdictions say that there are no peaceful means of reentry because it is defined so broadly, so they do not really condone self help;)

Benefits of Self help:
· Creates no public record
· Surpassing court costs
· Faster many times

The Tenant who has Abandoned Possession
Sommer v. Kridel
Facts: L leased apartment to T for two year term. T then informed L that he does not have the funds to pay rent because not getting married anymore and offered to surrender the lease and agreed to forfeit the two months rent he had prepaid. L did not reply and refused to show apartment to new tenants that were willing to lease it. L sought damages for unpaid rent. 
Held: 
· LL has duties to mitigate damages once T has abandoned; 
· this avoids deadweight loss. 
· There is a burden of proof on the landlord to show that he exercised reasonable diligence to re-let the apartment (obv T cant have burden of proof because doesn’t know) 
· Treated the apartment as one of his vacant stock.
Majority RULE:
· LL has a duty to mitigate damages by making reasonable efforts to re-let an apartment wrongfully vacated by the tenant. 
LL other options in jurisdictions with no duty to mitigate:
· Terminate lease (accept surrender)
· Relet on tenants behalf to mitigate damages
· Let the apartment sit (and try to recover from tenant).

Duties, Right, and Remedies:

Landlord Duties: Tenants Right and Remedies:

Lease as Conveyance 
· Caveat Lease: LL has no duty regarding conditions of the property. 
· Except: short-term furnished; LL fraud, hidden/latent defects. 
Covenants
1. Independent
a. Covenant to repair and payment of rent.
2. Dependent
a. Quiet enjoyment and payment of rent (at common law protected the tenant only from actual eviction)
Quiet Enjoyment and Constructive Eviction

RULE: Constructive eviction occurs if the landlord substantially interferes with the tenants use and enjoyment of the leased property-so much so that the intended purposes of the tenant’s occupation are frustrated. 
· Constructive because tenant has not been actually ousted. 
· The tenant may terminate the lease and move out and will not be held liable for rent thereafter. 
Rusty Realty Corp v. Cooper
Facts: D rented an office space from P. The office space was prone to constant flooding from the curvature of the driveway that was adjacent to it. D complained about the flooding to manager before signing the second lease and P promised to fix it before second lease was signed. After, P fixed it but flooding occurred again. 
Held: There was substantial interference with the use of the property because D constantly had to move her office space to different places to conduct meetings. Another issue was that D did not abandon the premises in reasonable time, but court ruled it was reasonable for the circumstances because there is no standard test. Therefore, there was constructive eviction. 

· Broadens the definitions of constructive eviction
a. Any act or omission of the landlord or anyone who acts under authority or legal right from the landlord, or of something have superior title to that of the landlord, which renders the premises substantially unsuitable for the purpose for which they were leased, or which seriously interferes with the beneficial enjoyment of the premises, is a breach of the covenant of quiet enjoyment and constitutes constructive eviction of the tenant.
b. The tenants liability stops and lease is terminated upon justified vacation of the premises. 
c. Tenant entitled to recover damages caused by constructive eviction.

RULE: A tenant may not remain in possession and still press a constructive eviction claim. Must evict in reasonable time relating to the circumstance.

Constructive Eviction:
1. Wrongful conduct by LL (usually act, if omission need a duty-either in lease or statute)
2. Substantial interference with tenants use and enjoyment
3. Tenant must notify LL and give chance to cure
4. Tenant must vacate within a reasonable time

Implied Duties of LL in most jurisdictions:
1. To disclose latent defects
2. Make promised repairs effectively
3. Maintain common areas
4. Keep short term leases habitable
5. Some said must abate nuisances

Typical view of constructive eviction:
LL would be liable only
· If LL positively interfered with T’s access; or
· Substantially deprived T of something essential and included within the terms of the lease.
· Sometimes – included a) disclose latent defects; b) make promised repairs, and c) abate nuisances in common areas.

[bookmark: _GoBack]Illegal Lease: 
· Unsafe and unsanitary conditions as defense to suit to evict for nonpayment. 
· But:
· Code violation must exist at the time lease is entered into.
· Makes lease unenforceable
· Becomes a tenancy at sufferance
· LL can recover only for rental value in the defective conditions

Implied Warranty of Habitability 
Hilver v. St. Peter
I. Premises must be safe, clean, and fit for human habitation. 
II. Covers latent and patents defects in essential facilities
III. No waiver or Assumption of Risk. 
IV. Evidence of Breach 
a. Substantial code violations as starting point. 
b. Must give notice and reasonable time to correct.
Remedies:
I. Rental Reimbursement
II. Damages
III. Withholding future rent
IV. Deduct expense of repair if LL fails to do so in reasonable time. 
Approaches to Damages:
I. Hilder: Difference between value of dwelling as warranted and the value of the premises as exists in its defective condition. 
II. Others:
a. Difference between agreed rent and FMV
b. Percentage reduction in value due to LL breach. 
c. Punitives
(Tenant can also abandon, as in constructive eviction but also get to sue for damaged during time there.)
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