OUTLINE

FUNDAMENTAL CONCEPTS 

A. First Possession

· Discovery/Conquest 
· Johnson  discovery doctrine: US government found and used land properly 
· John Locke’s Labor Theory: productive use of land ownership 
· Here, Indians were not using or asserting the land in a suitable manner, whereas the US government was 
· Black Hills  real property: land which is immovable – includes embedded objects in the soil of the earth e.g. skeleton in the soil 
· Rule of Capture & First in Time 
· Possession: requires a simultaneous intent to posses/exclude and actual control 
· Pierson  mere pursuit over a wild animal does not establish possession – there needs to be a deprivation of liberty e.g. fatally wounding a fox 
· Ghen  custom upheld: whoever kills a whale and marks it, is the owner of it 
· Did this to preserve the industry – if usage and custom is reasonable and practical, custom can be protected by law 
· Keeble  constructive possession: physical possession is not required i.e. a person has constructive possession over anything that is on his land e.g. ducks, oil and water – but if they/it leaves, owner no longer has possession  
· You cannot maliciously interfere with someone’s livelihood e.g. scaring ducks away from someone’s land – actionable interference 
· Popov  possession requires simultaneous physical control over property and intent to control or exclude 
· P sought Conversion: the wrongful exercise of dominion over the property of another; requires: 
· Intent, but not that D knows property belongs to another or intends to dispossess true owner i.e. maliciousness 
· Gray’s Rule (custom): in baseball games, if incidental contact occurs when a person is trying to catch a ball, the first person to pick it possess  
· Remedy: 50/50 split 
· Pre-Possessory interest: when adequate steps are taken to possess but are interrupted by others 
· Oil & Water: constructive possession, first in time and appropriation is used 
· Note: diagonal drilling is trespass 
· Acquisition by Creation
· Intellectual Property  
· Cheney  a man’s property is limited to the chattels which embody his invention; unless a protected right exists, others may imitate these at their pleasure e.g. imitating silk patterns 
· INS  Quasi Property: some rights similar to ownership over non-traditional property may accrue to a party who does an act which benefits society e.g. news publications 
· Since “hot news” is valued, a competitor cannot compete unfairly when profit is at stake e.g. stealing a news company’s publications – AP was protected from INS, not public
· Note: this holding is limited to “hot news” 
· Chanel & Baird unpatented goods can be imitated 
· Policy: fosters competition and offers low prices 
· Persona
· White  right of publicity: exclusive rights to name, likeliness, signature and voice for commercial purposes 
· Samsung copied White’s image in an ad, thereby violating her right 
· Critique: leads to an overprotection e.g. detriment of creativity 
· Property Protections	
· Patent: protects processes and products that are novel, useful and non obvious for 20 years – not applicable to the laws of nature 
· Copyright: protects the expression of ideas in books and articles, music, artistic works for life and 70 years thereafter – facts not protected, but the compilation of them are 
· Trademark: protects words, phrases, or symbols until they are abandoned or become general – helps the public distinguish products 
· Property in One’s Person 
· Moore  once a person’s organs are removed from his or her body, it is presumed that the organs are no longer their property because they would not want to keep them (unless there is a clear proprietary interest) 
· There still exists a fiduciary duty to attain consent 
· Policy: If organs were to remain one’s property upon excision, health and safety issues would arise 
· It would also hinder research and donations – because of the nature of the medical world, everyone who comes into possession of the body part could become liable, and thereby donations would lower 
· We do not want a market place of organs 
· If a patent is created, the patient has no right to the profits because the profits belong to the person who invented the patent e.g. cell line & spleen 
· Here, P sought conversion but was not granted because he had no property interest over his spleen – got $ for breach of fiduciary interest 
· Property Theories
· Right to Exclude 
· Jacque  right to exclude deters future trespasses 
· Here, D was guilty of trespass because he purposely drove through land without permission (it does not matter if no damage is done) 
· Note: this right is heavily protected – here, punitive damages were given to illustrate significance 
· Shack  you cannot exclude governmental services from your land  
· Policy: property rights are not absolute and serve human values 


· Restatements on Trespass 
· Trespass occurs whether or not one causes harm if one intentionally: 
· Enters land in the possession of another, or causes a thing or 3rd person to do so; or 
· Remains on the land; or 
· Fails to remove from the land a thing which he has a duty to remove without consent 
· Trespass may be committed on, beneath or above the surface of the earth 
· Flight by aircraft in the air space above the land of another is a trespass if, but only if:
· It enters into the immediate reaches of the air space next to the land; and 
· It interferes substantially with the other’s use and enjoyment of his land 
· Trespass occurs even though no harm is done 
· It is irrelevant whether or not a person believes the land is his own 
· Intent to enter is not necessary – enough that conduct results in entry 
· Trespass occurs even though one acts under a mistaken belief of law or fact that:
· One is in possession of the land or entitled to it 
· Has the consent of the possessor or of a 3rd person 
· Has some other privilege to enter or remain on the land 
· Demsetz: internalize externalities & privatization 
· Tragedy of the Commons: communal property leads to misuse/overuse 

B. Subsequent Possession

· Find 
· Property can either be:
· Lost: true owner unintentionally and unknowingly dropped or lost property – finders have superior rights to all expect OG owner or prior possessor 
· Mislaid: true owner intentionally placed property in a given location, forget about it or intending to return for it – property owners usually have superior rights over finders 
· Abandoned: true owner intentionally and voluntarily relinquished property with the intent to no longer own the property – finders have superior rights
· Requires: an act of abandonment and intent to abandon  
· General Rule: the title of the finder is good as against the whole world but the true owner and prior possessor; exception when a: trespasser, thief, employee or object is embedded in soil 
· A finder is one who: takes control of the lost property and intends to maintain possession of it 
· Policy: finders law protects owners who do not have receipts or title papers, protects peaceful possession and discourages theft – protects honesty of finders and encourages items to be put back into circulation 
· Armory  finders have right to property against all but the rightful owner and prior possessor e.g. finding a lost jewel while sweeping 
· If someone suspects a good is stolen, it is not their problem to act upon it – “thief” still has superior title 
· Hannah  distinguished items embedded in the soil from those lying unattached above ground, holding that the finder may be entitled to the latter e.g. finding a brooch that the owner did not know existed 
· Bridges  presumed that banknotes lying on a shop floor have been accidently dropped and hence lost because no one intentionally leaves money on the floor – key: property was lost, not mislaid 
· South Staffordshire  employer-employee relationships – although courts have non consistently favored employers, this relationship can affect the outcome, particularly where the employer controls the employee’s actions  
· Medina  a finder is not entitled to mislaid property e.g. finding a pocketbook on a table inside a barbershop – property owner has superior rights to mislaid property – key: property was mislaid, not lost  
· Policy: easier for the true owner to track back to the store owner 
· COA
· Conversion: when a person wrongfully exerts control over property inconsistent with the true owner’s rights to the property 
· Remedies 
· Replevin: action or remedy to recover an asset 
· Trover: compensation 
· Bailment: temporary rightful possession of goods by one who is not their owner; requires: 
· Intent, delivery & acceptance e.g. valet and coat checks  
· Adverse Possession 
· AP: method of gaining legal title to real property – serves as a defense to eviction and as an action for quiet title (once granted, it cannot be undone) 
· Required Elements (all elements must be met simultaneously) 
· Entry (actual possession): begins the statute of limitations (varies by state) 
· Exclusive: property is not shared with public or property owner (can be+1)
· Open & Notorious: usage of property notifies the property owner of AP’s presence – constructive notice is enough where a reasonable land owner would have notice (actual notice can be required if circumstances warrant)
· Adverse (Hostile) and under Claim of Title: AP must act like the owner or think the land is theirs – could be objective (conduct based), subjective i.e. “good faith” or subjective i.e. “aggressive” – can also be established by Color of Title i.e. defective deed (mistake) 
· Continuity: AP must use the land in a manner a normal owner would use similar property throughout the statutory period 
· Note: even though all of the elements of AP might be met, an owner’s Disability can prevent an adverse possession from occurring 
· SOL will not run against someone who at the time of entry of the AP had a disability (minor, mental incapacity or prisoner) until the disability is removed 
· E.g. if owner is a minor (15) at the time of the COA, and the statute requires 21 years to contest, an owner is given extra time to bring forth an action against AP (usually 10 years) 
· Blazkowski  adverse possession was established because adverse possessors had a fence and used the land as a water source for stock (+ all other elements) 
· Van Valkenburgh  where a lack of improvement within land is apparent, and a conceding of land ownership has existed, adverse possession cannot be established even though claim of title was continuous – all elements must be met 
· Here, element of entry/exclusiveness was not met 
· Mannillo  when a minor encroachment exists, actual notice is required, not just constructive notice e.g. 15in encroachment 
· Here, the element of Open & Notorious was not met 
· Marengo  actual notice was also required i.e. cave 
· Note: the scope here is limited to boundary disputes 
· Howard  continuity is based on the normal standards of usage of subject property e.g. summer homes are continuous 
· Mistake of title can be used in adverse possession e.g. color of title 
· Tacking & Privity 
· Tacking: the addition of years of possession of several APs 
· Privity: legal relationships between APs e.g. selling of title, inheritances (must be a personal relationship) – allows tacking
· Here, the elements of Continuity and Adverse/Claim of Title were contested but persevered by usage of summer home and color of title  
· Note: when AP is granted via color of title, adverse possessor is entitled to all land described in the title
· Exception: if landowner has no notice 
· Gift 
· Gifts: present transfer of property by one person to another without compensation:
· Inter vivos (irrevocable): donative gift between living people; 3 elements required:  
· Donative intent (there must be a manifestation) 
· Intent must be to make a present transfer, not a transfer to take effect in the future 
· Delivery 
· When an item can be manually delivered, it must be; if not:
· Constructive delivery e.g. keys 
· Symbolic delivery e.g. written instrument 
· Acceptance 
· Causa mortis (revocable): gifts made in contemplation and in expectation of death 
· Intent, delivery and acceptance is required 
· Title is not absolute until the donor is dead 
· Newman  gifts require intent, delivery and acceptance  
· Constructive delivery requires items to be in normal places e.g. if property that is made to be a gift is not residing whether property of that nature normally resides, it must be manually delivered e.g. keys that unlocked a drawer with the insurance policy in it: policy would not be a gift because that is not where policies are normally kept – it should have been manually delivered 
· The property that the key unlocked was a gift because the keys served as a constructive delivery 
· Evans  when a donative intent is not proved in an inter vivos gift, said gift is not made e.g. depositing $ in someone else’s bank account to conceal asserts
· Gruen  there can be a separate interest in the same gift/property: 
· Life estate: owner keeps possession over property until he/she dies 
· Remainder: once life estate owner dies, he/she becomes owner  
· E.g. father intentionally gives painting to his son but reserves a life estate in himself – all interests have been transferred – son has legal right to the painting and acquires possession when father dies 
· Manual delivery is not required because it would be illogical 
· Letter served as symbolic delivery 
 



























THE SYSTEM OF ESTATES 

Estate: a possessory interest measured by time 
Will: devises real property, bequeaths personal property 
Heirs: defined by a state’s intestacy statute (there are no heirs of the living) 

A. Possessory Estates 

· Types of Estates 
· Fee Simple (Default): absolute ownership including heirs – indefinite & inheritable   
· Language: “To A and her heirs” or “To A” 
· Life Estate: ownership throughout possessor’s life 
· Language: “To A for life” 
· If transferred, it will last only for the life of the person who transferred it 
· Possibilities 
· Reversion: back to grantor when grantee dies 
· Remainder: to a 3rd party when grantee dies 
· Language: “to A for life, then B” (B gets fee simple when A dies) 
· White  if a will is ambiguous, the default will be a fee simple 
· Waste: abuse or destructive use of property by one in rightful possession that may injure the present state of the property or the future interest of it 
· Woodrick  state law: if waste results in devaluing of the property, relief is appropriate – however, like in the present case, if waste results in the increase of the value of the property, it is okay e.g. tearing down a barn that increased the value of subject property and owner was compensated
· CL: anything which in any way alters the identity of leased premises is waste, regardless of whether the act was beneficial or detrimental to the remainder interest 
· Cannot be done when there exit cotenants or there is a remainder
· Defeasible Estates 
· Defeasible: estate may terminate by happening of an event 
· Fee Simple Determinable
· Language: “so long as” i.e. durational words 
· Transfer is automatic i.e. owner has possibility of reverter 
· Fee Simple Subject to Condition Subsequent
· Language: “on the condition of” AND “right of re-entry”
· Transfer is not automatic i.e. owner has power to re-enter
· Fee Simple Subject to an Executory Interest 
· Language: “to A so long as ___, otherwise to B” 
· Transfer is automatic to the 3rd party 
· Mahrenholz  future interests such as reverter or right of entry may not be transferred by inter vivos conveyance e.g. the only way Ps could have acquired the land was if the grantor had a present interest in the land to convey i.e. the condition was met – “only” signals durational language 
B. Co-Ownership 

· Concurrent Interests (Common Law)
· Language: “to A & B as ___” 
· Tenants in Common (Default) 
· TIC have an undivided interest i.e. property is not physically separated and each has a legal right to possess whole property 
· Note: each tenant can have a different interest in the land 
· Separate interests can be conveyed in any manner 
· Interests can be reached by creditors before or after death 
· Joint Tenancy 
· Right of survivorship: when one JT dies, the other keeps possession of the whole (JTs occupy the entire premises and have equal shares) 
· 4 simultaneous elements are required: 
· Time 
· Title by same document 
· Interest must be of same duration 
· Possession must be possession of whole 
· If one JT conveys their interest, the JT is severed and then reverts to TIC (conveyance can be done unilaterally and in secret) – if 3+ JTs, and one JT conveys interest, that party is a TIC but the remaining are JT
· Leases do not sever a JT
· Interest not reachable after death by deceased’s creditors 
· If $ is generated from land use e.g. rent, $ has to be shared amongst all JTs 
· Riddle  JTs have a universal right to sever the JT by conveyance of his or her JT interest to another person, without notifying the other JT, even if that other person is themselves  
· Harms  mortgages & severance of JT 
· Title theory: mortgage is treated as a conveyance and thus severs the JT 
· Lien theory: mortgage does not sever the JT (present case) 
· Note: severance will depend whether a state follows a title or lien theory  
· Tenancy by Entirity 
· Right of survivorship 
· Requires same 4 elements + marriage 
· Interest cannot be transferred unilaterally (must agree or divorce) 
· Relations among Concurrent Owners 
· Partition: separating interests 
· In kind: physical division of property (presumption) 
· When chosen, the value of land is taken into consideration 
· By sale: sell property and divided proceeds 
· This partition is enacted when physical attributes make it impractical or inequitable to divide and the interests of owners would be better promoted by sale 
· The burden is on the party requesting partition by sale because default is in kind 
· Where the party who is opposing partition by sale lives on the property or uses it for a business, courts protect him/her
· Delfino  since it is presumed that a partition in kind would be in the best interests of the owners, the burden was on the party requesting a partition by sale to demonstrate that such a sale would better promote the owner’s interests 
· Here, since the property was practical to be physically divided, and since the interests of all owners would be better promoted, court granted partition in kind e.g. land was a rectangle and party lived on the land and relied on it for her livelihood 
· When physical attribution is practical and can be divided equally, and when interests would not be better served by sale, then in kind partition, and vise versa 
· Accounting for Benefits 
· If one tenant makes payments on behalf of the property, said tenant does not have an automatic right to collect the share from the other tenants 
· Spiller  Ouster: if an occupying T refuses to permit the other T equal occupancy, then T is said to have ousted the other T; can be done by:  
· AP: requires a finding that the possessing cotenant asserted complete ownership of the land to support a conclusion of ouster 
· An occupying tenant will be liable for rent when they refuse a demand of the other cotenants to be allowed into use and enjoyment of the land (present case) 
· There needs to be a diligent effort to claim ouster e.g. a letter is not enough to assert that a co tenant is claiming sole ownership 
· Here, co tenant was not asserting AP or depriving the other access to the premises (locks were meant to protect merchandise, and tenant never asked for a copy)
· When a tenant is ousted, he is entitled to ½ of the FRV of premises 
· Swartzbaugh  a JT can lease or license anything less or equal to his rights in the JT property e.g. leasing out a part of the property for a boxing ring without the consent of your JT 
· Marital Property 
· Martial property can be governed either by common law (separate property) or community property  
· Community Property
· Notion: marriage is a partnership – spouse can set aside any moves by the other – property acquired during the marriage belongs jointly to both 
· Earnings of each spouse are owned equally e.g. rents, profits, income 
· Separate property: anything acquired before marriage or during marriage by gift or devise 
· Divorce: 50/50 split 
· Death: decedent may dispose ½ by will (if intestate, spouse gets all) 
· Common Law (Separate Property) 
· MWPA: gives women equality and protects her assets/property form her husband’s creditors 
· Divorce: “equitable division”  property is divided by the court according to the demands of fairness, not based on who has title – covers all property acquired during the marriage excluding gifts 
· 3 approaches to professional advancement:
· Graham  degrees are not property because a degree does not have the traditional requirements of property e.g. intangible, not inheritable and a degree is an intellectual achievement that is personal to the holder 
· Mahoney  reimbursement alimony i.e. a supporting spouse should be reimbursed for the financial contributions he or she made to the spouse’s successful professional training – alimony should cover all financial contributions towards the former spouse’s education
· Elkus  degrees are marital property when contribution by demanding spouse is vital e.g. helping wife throughout her singing career
· Death: where dower (W gets 1/3 LE) and curtesy (H gets LE) still exist, the main consequence is that both spouses must sign any deed to relieve such distribution – if dower and curtesy are not recognized, then:
· Modern Elective Share
· Surviving spouse has the right to renounce the will and instead receive a designated portion to the estate, usually ½ or 1/3 + any survivorship property e.g. JT or insurance 
· Attaches at moment of marriage & includes all property
· Sawada  tenancy by the entirety, for reasons of public policy, is not subject to attachment or levy by their respective individual creditors 
· Here, husband’s creditors could not go after the property because it was in TIE 
· The conveyance to their kids was okay because the conveyance was done mutually 
· Issues
· Migrating couples: domicile at the time of acquisition determines character of property but residence at the time of death determines the distribution rules 
· E.g. CP state will recognize SP at the time when they migrated into the state but at the time of death, any CP will be distributed 50/50 
· E.g. CL state will recognize CP at the time when they migrated into the state but at the time of death, it will be distributed by will or by modern elective share 
· Mixing CP with SP – 3 approaches: 
· Inception as right: character of property is determined at the time when spouse purchased property e.g. husband buys house before he meets wife, house is his separate property – community is entitled only to a return of community payments + interest  
· Time of vesting: looks at the end of payments e.g. community gets house 
· Pro rata share: payments made by the community buy into a share of the title i.e. each spouse gets a share based on what they put in 
· Domestic Partners, Same Sex Marriage 
· Windsor  DOMA was unconstitutional as it deprived same-sex marriages from the federal benefits of married couples – Congress overreached its authority and should have followed the notions of federalism 
· Dissent: this is a Q for the legislature and argument is emotional based 

C. Leaseholds: The Law of Landlord-Tenant (non-freeholds estates) 

· Introduction
· Basic Types of Leases 
· Terms of years: no notice required for non-renewal – new document needed to renew i.e. a fixed period of time with automatic termination 
· Periodic tenancy: specific period of time – automatically renewed unless one party gives notice – no new document needed 
· Tenancy at will: continues until one party extinguishes 
· Tenancy at sufferance (holder): LL has two options:
· Eviction
· Creation of new tenancy which is subject to same conditions 
· Creation of leases 
· LL almost always owner of subject property in FSA
· LL then grants T a present right of possession 
· If 1+ years, statute of fraud applies 
· Discrimination 
· Fair Housing Act
· Attempts to protect classes of people who otherwise might be discriminated against 
· Prohibits (limitations on LL):
· Discrimination based on race, color, religion, sex familial status, national origin and the handicapped 
· Sexual orientation and lifestyle are not protected 
· Only deals with advertising and covers places of dwelling not commercial property 
· Civil Rights Act
· Prohibits racial discrimination in housing 
· Does not address advertising (must be discriminated at time of applying) 
· Covers commercial property 
· Delivery 
· Hannan  LLs are not bound to put the tenant into actual possession, but are bound only to put tenant in legal possession i.e. tenants are responsible for making sure the premises is empty 
· Legal v. Actual Possession 
· English rule: LL is responsible to deliver both (only for the 1st day) 
· American rule: LL is only responsible to deliver legal possession 
· Landlord & Tenant 
· Tenant’s Duties 
· Ernst  general rule re assignments and subleases 
· Assignments: convey the whole term, leaving no interest nor reversionary interest in the grantor 
· Whatever relationship LL and T had, goes over if T assigns land to T1
· Sublease: tenant grants an interest in the leased premises less than his own and retains a reversionary interest 
· Privity 
· In assignments, the privity of estate moves on and sublessee is responsible to the property owner 
· In subleases, privity remains with tenant and sublessor is responsible to the property owner 
· Here, sublessee became the owner of the improvements and business – sublessor transferred all interest leaving no reversionary right, therefore making sublessee liable to property owner 
· “Sublet” and “subletting” are not conclusive enough 
· Landlord’s Rights & Remedies for Defaulting Tenant 
· Berg  in order to dispossess a tenant who has not abandoned nor voluntarily surrendered but who claims possession adversely to a landlord’s claim of breach of a written lease is to resort to judicial process – over turned CL notion of self-help:
· A LL may rightfully use self help to retake leased premises from a tenant in possession without incurring liability for wrongful eviction when two conditions are met: 
· LL is legally entitled to possession where a tenant holds over or breaches lease containing reentry clause (entitled to damages and eviction) 
· LL’s means of reentry are peaceable (hard to accomplish) 
· Policy: discourage LLs from taking the law into their own hands 
· Here, LL was not peaceable because he ran the risk of T being home when he changed the locks (violent history amongst them)
· Sommer  A LL has a duty to mitigate costs by making reasonable efforts to re let an apartment that a T rented but does not want anymore e.g. here, T paid security deposit and ½ a month’s rent but decided not to move in after all and LL sued for damages 
· Riverview Realty  T abandoned, LL must show mitigation 
· LL Options in jurisdictions where there is no duty to mitigate after T abandons premises before lease ends and defaults on rent 
· Accept Surrender i.e. tenant offers to end lease – acceptance by LL terminates lease 
· Explicit: a letter 
· Implicit: abandonment or never takes possession 
· Re let the premises on T’s account to mitigate damages (treat unit as empty); two advantages: T remains liable for all rents coming if no new tenant is found and if one is found who pays less, T is liable for difference 
· Leave vacant & seek damages
· Property Conditions: Tenants’ Rights & Remedies  
· In early CL, leases were seen as conveyances where the LL had no duty re condition of the premises (T had duty to make minor repairs and pay rent) 
· Leases were also independent covenants i.e. even if the LL had a duty to care and did not meet it, the T was still responsible for rent 
· Now, the conditions have changed to protect Ts from slumlords 
· Covenant of Quiet Enjoyment & Constructive Eviction 
· Covenant: premises must be suitable for the purposes for which they are leased and carry beneficial enjoyment of the property 
· Protects T from wrongful conduct by LL (specified by lease or by statute) 
· Protects T from substantial interference with enjoyment 
· T must notify LL and give LL chance to remedy situation 
· T must vacate within a reasonable time if abandoned 
· Reste Realty  Constructive eviction occurs when an act by the LL breaches the covenant of quiet enjoyment when he renders the premises substantially unsuitable for the purposes for which they are leased and seriously interferes with the beneficial enjoyment of the property e.g. failing to fix permanently reoccurring flooding 
· When this covenant is breached, CE is a remedy for T i.e. abandoning the premises and no longer be responsible for rent – must do so within a reasonable time 
· Court took a broad approach re CE 
· Typical view of CE (majority) 
· LL would be liable only if LL positively interfered with T’s access or substantially deprived T of something essential and included within the terms of the lease 
· Explicit: statutory duty 
· Implied: disclose defects, make promised repairs, maintain common areas, keep short term leases habitable, abate nuisances 
· Here, the court said that ANY act can constitute CE
· Illegal Lease
· T may use unsafe conditions as a defense to suit by LL to evict for nonpayment; but the code violation must exist at time of entry 
· Once this occurs, the lease becomes unenforceable and the lease becomes a tenancy at sufferance and is reformed by a court 
· LL can only recover for FMV of premises with defects 
· Implied Warranty of Habitability
· Hilder  a LL is required to deliver and maintain leased premises in a safe and clean manner fit for human conditions throughout the lease e.g. no toilet defects, no broken windows
· A T cannot assume the risk by acknowledging a defect nor can the implied warranty be waived by a covenant in the lease 
· T must show that he first notified the LL and gave LL a reasonable time to alleviate the defect 
· Implied WOH
· Habitability: premises are in at least good enough condition to be lived in 
· Covers all latent and patent defects in essential facilities 
· Evidence of breach can be showed by:
· Code violations
· Notice and reasonable time to fix 
· Remedies (if breached) 
· T may terminate lease or stay & collect
· Rental reimbursement 
· Damages: calculated by difference between FMV before and after, or difference between rent and FMV, or % reduction or punitive damages 
· Withholding future rent
· Deduct cost of repair from rent if LL fails to do so in a reasonable time 
· Can abandon (but will not be awarded damages)  
· Policy: expands LL’s duties and gives T more remedies 















SCOPE OF REAL PROPERTY RIGHTS: NUISANCE, ZONING, AND TAKINGS

A. Judicial Land Use Control 

· Nuisance 
· Intentional Private Nuisance 
· Nuisance: a substantial and unreasonable invasion of another’s proprietary interest in the private use and enjoyment of their land – protects people of ordinary sensitivity, not those with unusual sensitivity  
· Results when a person acts with purpose of causing nuisance or knows that it is resulting, or substantially certain to result 
· Note: person is liable regardless of degree or care or skill exercised to avoid injury – intent/malice is not required 
· Note: person brining suit must be a landowner
· Proving Reasonableness (Liability stage) 
· Threshold Test (Jost): focuses on the gravity of the harm to the P; questions the:  
· Extent of the harm involved 
· Character of the harm involved 
· Social value that the law attaches to the type of use or enjoyment invaded 
· Suitability of the particular use or enjoyment invaded to the character of the locality 
· Burden on the person harmed of avoiding the harm
· Restatement Test: balances the gravity of the harm to P with the utility of D’s actions; questions the:  
· Social value that the law attaches to the primary purpose of D’s conduct
· Suitability of D’s conduct to the character of the locality 
· The impracticability of preventing or avoiding the invasion 
· Note: if D’s utility of conduct outweighs P’s claim, no nuisance 
· Gravity of harm to P is measured by the character and extent of the harm 
· Public Nuisance 
· Occurs when there exists an unreasonable interference with a right common to the general public 
· Claims usually brought by public agencies, or private parties who have suffered a harm different from harm suffered by others and suffered harm when exercising a public right with which D’s interfered with i.e. a unique claim 
· Proving Reasonableness, factors:  
· Whether the conduct involves a significant interference with public health, safety, peace, comfort, convenience; or 
· Whether the conduct is proscribed by a statute, ordinance, regulation; or
· Whether the conduct is of a continuing nature or has produced a permanent and long-lasting effect on the public
· Remedies: injunctions & damages 
· Old rule: automatic injunction
· Modern: equitable considerations between P and D
· Courts balance equities in deciding the appropriate remedy 
· Courts will no longer give an automatic injunction if D’s conduct carries a substantial social value 
· Morgan  court used a threshold test to resolve a nuisance claim 
· Held that a nuisance existed because D, an oil refinery, knew or should have known its smells and noises were close enough that they would be a hindrance on the enjoyment of P’s private land 
· Estancias  court used a balance test to resolve a nuisance claim 
· Held that D’s air conditioning unit constituted a permanent nuisance as a result of high levels of noise that caused P to lose sleep and adversely affected enjoyment of his private land 
· Boomer  when a nuisance is of such a permanent nature and a single recovery can be had, there can be only one recovery (remedy) 
· Here, the court granted an injunction that would be vacated upon the payment of permanent damages to P, which could compensate them for present and future economic loss to their private property as a result of the nuisance caused by D, a cement company 
· Important to note that the court balanced the equities in determining the remedy to mediate the social impact i.e. did not want to shut down D and permanent damages served as the injunction that P was not awarded 
· Spur  an owner of a lawful business that is enjoined from operating because his business is found to be a nuisance can seek indemnification from the individual successful in claiming the nuisance if he was there first 
· Here, there was a public nuisance – but, because the residential owner knowingly came into an area reserved for agricultural endeavors and even though an injunction was granted, he had to compensate D
· Note: “coming to the nuisance” can be a determinative factor 
· This is an example of a creative remedy enforced by the court 

B. Legislative Land Use Control 

· Zoning 
· Zoning ordinances are forward-looking efforts to solve conflicts between people 
· Fundamentals: police power and a city’s general plan 
· All police power enactments, no matter at what level of government must conform to the basic state constitutional requirements of substantive due process and equal protection of the laws, whether it be state or federal 
· Devices for flexibility: variances, exceptions, amendments 
· Zoning ordinances will not be upheld if they are clearly arbitrary and unreasonable, having no substantial relation to the public health, safety, morals or public welfare 
· Note: there is a big burden in proving that an ordinance is unconstitutional on 14th Amendment claims 
· Euclid  an ordinance must find its jurisdiction in some aspect of police power which is asserted for the public welfare i.e. if an ordinance is arbitrary to any public good, it will not be upheld – zoning ordinances protect against nuisances
· Here, the apartment houses that D sought to build, were deemed as a nuisance and city was within its rights to exclude from residential zones for the public good 
· Euclidian zoning: protects single-family homes, endorses segregation of uses, protects open space & health, and protects against change 
· 3 categories: use, area, height – segregation maintains character 
· Zoning ordinances do not attack property rights, they defend them 
· Land use restrictions aim to prevent problems caused by the “pig in the parlor instead of the barnyard”
· Stayanoff   historically, a zoning ordinance could not restrict certain developments based on appearance and aesthetics alone, because aesthetics do not constitute a nuisance 
· Here, the court ruled that the ordinance based on aesthetics was constitutional because it sought to maintain property values 
· Modern trend: appearance and aesthetics can be basis for zoning, when coupled with other considerations  

C. Takings 

· Public Use & Physical Occupation 
· 5th Amendment, Takings Clause: property shall not be taken for public use without just compensation 
· Limits takings to those for public purposes and requires just compensation for all takings – applies to all governments and protects all forms of property
· Public use requirement is satisfied so long as there is conceivable public purpose for the taking  
· Two types of takings:
· 1. Where the property owner suffers a permanent physical invasion of his property i.e. whenever a regulation permanently dispossesses an owner by stripping the owner of the right to exclude others 
· 2. Where the regulation denies all economically beneficial or productive use of the property 
· Note: takings do not occur if a nuisance exists/would have existed 
· Per se takings:
· 1. Permanent physical occupation 
· 2. Total wipeout of all economic value  
· If neither of these exist, use Penn Central test i.e. balance test to determine whether a taking has occurred 
· Eminent Domain: power of government to force transfer of property from owners to itself – condemns property & transfers in exchange for market value 
· Government begins with good faith negotiations – if it cannot be resolved, it will resort to the judicial process 
· Note: if there is no conceivable public use, ED cannot be granted; if there is, ED will be granted  
· Inverse Condemnation: suit by property owners that government action resulted in a taking 
· A taking does not have to be physical – implicit consequence(s) can be enough e.g. total wipeout 
· Kelo  eminent domain must meet two burdens: 
· 1) Taking is reasonably necessary to achieve the city’s intended public use; and 
· 2) Taking is a reasonably foreseeable need
· Note: economic development qualifies as a valid public use 
· Here, city approved a development plan that was projected to create jobs and increase tax revenues – ED was granted 
· Public use = public purpose i.e. the use does not have to be used by the public, it is enough if the public benefits from the taking 
· Loretto  per se rule: a permanent physical occupation of a person’s property is a taking worthy of just compensation 
· Here, a city ordinance that required LL to permit a cable to run through P’s apartment was a permanent physical occupation that resulted in a taking and was worthy of just compensation
· Note: it was a taking because the ordinance came from a 3rd party 
· Regulatory Takings 
· Penn Coal  a government restriction can rise to a taking if it goes too far 
· When diminution in value reaches a certain point, the government must compensate it 
· Here, as a result of the statute that sought to protect houses from falling down, the company lost all rights which it possessed i.e. mining the property for profits and thereby a taking had occurred 
· Conceptual severance: look at whole property or parts of it?
· Here, P only had property rights to the sub-surface, while D had property rights to the property below the surface 
· Note: court refused to conceptually severe property 
· Penn Central  diminution in value alone is not enough to establish a taking; other considerations must be taken into account 
· Here, because the restrictions did not interfere with the present use of the terminal, P could still profit from the terminal and therefore, a taking had not occurred 
· When a per se taking does not exist, use the Balance Test:
· 1. Interference with economic value (and public benefits)? 
· 2. Distinct investment backed expectation?
· Factors: reliance, investments with certain expectations 
· Note: it can conflict with background principles 
· 3. Character of government action?  
· Average reciprocity of advantage i.e. look at whether the act results in mutual benefits/detriments and does not single someone out
· Government interest 
· Thus, because P still had economic value, and his investment could still triumph, and because the government did not single him out, it was not a taking 
· Diminution in Economic Value 
· Lucas  total wipeout (per se) rule: if a regulation prohibits all economically beneficial use of land then a taking occurs and there must be just compensation 
· Exception: if a violation of background principles exist e.g. nuisance or property law, then there is no taking 
· Here, because P was not allowed to build homes on his beachfront property, and thereby loosing all economic value, a taking had occurred 
· Palazzolo  the mere fact that a statute is preexisting does not make it a background principle; P can argue otherwise and if all economic value is lost, a taking has occurred   
· Here, there was a preexisting statute to protect coastal wetlands – however, a taking had not occurred not because of the statute, but because P was still left with some economic value after the city enacted the law 
· Note: a court must determine what classifies as a background principle 
· There is no definition/criteria; determined by case by case basis 
· Conceptual severance remains an unanswered question i.e. can oyu look at a piece of parcel separately 
· Tahoe  a temporary moratorium does not automatically equal a total wipeout for the time period restricted, and thus is not a per se taking – temporary takings require careful examination and weighing of all relevant circumstances in determining whether a temporary taking requires compensation or not 
· Here, two acts seized all development on a substantial portion of P’s property for a period of 32 months 
· “Fair English”: if a government regulation is found to be a taking, property owner is entitled to just compensation for the time that the regulation was in effect i.e. temporary takings require just compensation when circumstances warrant 
· Thus, compensation is required for regulations that constitute takings, no matter how long or short the regulation may endure 
· Here, conceptual severance as to time arose 
· Exactions  
· Exaction: condition(s), instead of prohibitions, for development that are imposed on a parcel of land that requires the developer to mitigate anticipated negative impacts of the development
· In determining whether an exaction has resulted in a taking, use Nollan and Dolan 
· Note: exactions are something that would otherwise be a taking 
· A taking can be prevented if it bears a direct and essential nexus to a valid purpose underlying the land-use permit scheme to which it is attached – even if the condition has such an essential nexus, the nature of the condition must be roughly proportional to the impact of the use on the validly regulated problem that the land-use scheme addresses 
· Nollan  essential nexus test: an exaction must further the end advanced as the regulation’s justification – if not, it is extortion 
· Rationale: if it was not an exaction, it would be a per se taking 
· Here, the commission granted a permit on the condition that P would transfer to the public an easement across their beachfront property – this condition failed to further advance the justification for the prohibition and was therefore a taking i.e. it failed the essential nexus test 
· Dolan  rough proportionality test: in addition to the nexus test, a determination must be made as to the required degree of connection between the exactions and the projected impact of the proposed development i.e. there must be a close fit 
· In order to do this, the city must make some sort of individualized determination that the required dedication is related both in nature and extent to the impact of the proposed development 
· Here, because the city never explained why a public greenway as opposed to a private one was required in the interest of flood control, a taking had occurred because P had lost its right to exclude – it was difficult to see why recreational visitors walking on the land was related to the city’s legitimate interest in reducing flooding i.e. it failed the rough proportionality test 

PRIVATE AGREEMENTS: SERVITUDES & SALES 

Servitude: non-possessory interest in another’s property; types:  
· Easements: privilege to use the land of another (must be in writing) 
· Not a proprietary right, simply a right to use 
· Licenses: right to use the licensor’s land – revocable (usually oral) 
· Covenants: promises that restrict certain land use (must be in writing) 
· Do not grant other parties a privilege to use land 
· Real covenants run with the land 

A. Easements 

· Introduction, Easement Creation  
· Types of Easements 
· Affirmative/Negative:
· A: entitles its holder to do a physical act on another’s land  
· N: enables its holder to prevent the owner of land from making certain uses of that land 
· Dominant/Servient Tenant:
· D: benefits from the easement
· S: burdens from the easement 
· Easement in Gross/Appurtenant: 
· G: benefits is not tied to any particular parcel, rather a person  
· A: benefits its holder in the use for a certain piece of land 
· Runs with the land 
· Profits: right to go onto the land of another and remove the soil or a product of it e.g. right to mine minerals, drill, oil etc.  
· Easements can be classified by how they were created 
· Express easements: done in writing, filed and registered e.g. deed, will 
· Must comply with the Statute of Frauds 
· Note: once an easement is established, it runs with the land 
· When an easement is not done in writing, it can still be effective by: 
· Easement by estoppel i.e. reliance (irrevocable license) 
· Prescriptive easement (AP) 
· Implied 
· Requirements: 
· Land is being severed from its common owner 
· Easement existed prior to the severance and was apparent and continuous prior to that severance 
· Easement is at least reasonably necessary to the enjoyment of what is claimed 
· Note: There exists an inference about the intention of the parties 
· Note: does not have to meet SOF 
· 2 types:
· 1. By prior use; requires:
· Apparent and continuous use of portion of tract when divided 
· It is reasonably necessary to use and enjoyment of land 
· 2. By necessity; requires: 
· Easement must be originally in hands of common owner 
· There must exist strict necessity at time of parcel division i.e. the severance created the necessity 
· Remember: necessity must be strict rather than reasonable 
· e.g. “landlocked” i.e. access to a pubic road can only be gained via a right of way over adjoining property 
· Van Sandt  an implied easement by prior use requires that:
· Easement was apparent and continuous at the time tract was divided 
· Easement is reasonably necessary to use and enjoyment 
· Note: quasi easement occurs when a property owner makes uses part of his land to benefit another 
· Reservation v. Grant:
· R: grantor keeps portion 
· G: grantor gives all 
· Here, an implied easement by prior use was granted because the sewer was apparent when the tract was divided and it was reasonably necessary for use and enjoyment of the land 
· Othen  an implied easement by necessity requires that:
· Easement be in hands of common owner 
· There must exist strict necessity at the time of parcel division 
· Here, implied easement by necessity was not upheld because strict necessity was not shown at the time railroad tract was severed 
· Holbrook  once a license has been granted, and grantee relies on it thereafter and makes repairs, the license is irrevocable and becomes an easement 
· Here, because D granted P a license to use a road for egress and ingress to his property, and P then constructed a house at considerable expense and repaired the road, the court granted that the license became an easement by estoppel 
· Scope of Easements, Termination 
· Scope of Easements 
· General rule: depends on intent of parties and reasonableness of burden 
· Look at language of instrument and situation when created 
· Black letter law: easements do not extend to other parcels 
· Easements extend only to servient tenement 
· Generally allows for normal development of dominant parcel 
· Termination of Easements 
· Can by done by:
· Release: requires a writing 
· Expiration: end of time period set in original grant or terminating event occurs 
· Merger: servient and dominant tenement join 
· Estoppel 
· Abandonment: requires more than non-use 
· Some affirmative act(s) need to happen 
· Condemnation: government condemns 
· Prescription: servient tenement adversely impairs 
· Brown  black letter law: easements do not extend to other parcels beyond the dominant parcel 
· Easements extend only to servient tenement 
· When determining the scope of an easement, a court will look at the remedy and efficiency 
· Here, because there was no increased burden on the servient estate, then an injunction would have been inappropriate and an exception was made to the black letter law after balancing the equities 
· Presault  to terminate an easement by abandonment, there must exist some sort of affirmative actions (non-use is insufficient) 
· Determining the scope is vital 
· Here, there were two competing scopes: transportation v. strict railroad use 
· The court held that because tracks were removed and there were no efforts to reconstruct, abandonment had occurred 
· Negative Easements
· Rather strict, only 4 exist:
· Blocking windows 
· Interfering with air flowing to land via a defined channel 
· Removing building support
· Interfering with flow of an artificial stream 
· Even though they have been mostly abolished, the main exception is a conservation easement 

B. Covenants 

· Privity
· Horizontal: covenant between original promisors 
· Requires a transfer of interest/title with the promise 
· Must be established for damages 
· Vertical: covenant between original promisor and successor 
· Full: successor must have the same estate as grantor 
· Minimal/Limited: successor has an estate less than grantor 
· Remember: privity is only required for real covenants, not equitable servitudes 

· Real Covenants & Equitable Servitudes 
· Creation of a covenant:
· Real covenants require a writing
· Remember: RCs run with the land 
· An equitable servitude will sometimes be inferred from a common scheme 
· Traditional Approach to covenants “running” with the land 
· Note: this issue only arises when original parties are no longer present 
· Considerations:
· Intent: did original parties intend to bind future landowners
· Notice: did burdened party have notice 
· Touch & Concern: does covenant affect parties as landowners 
· Vertical & Horizontal Privity 
· First, distinguish: 
· Benefit or Burden 
· Benefit: party claiming he/she can enforce the covenant 
· Burden: party against whom covenant is being enforced  
· Note: once distinguished, you must establish the existence of the other 
· Remedy
· Equitable servitude: injunction 
· Real covenant: damages 
· Burden side (party whom covenant is being enforced against) 
· Real Covenant (at law); must show:
· Intent
· Notice
· Touch & Concern 
· Strict Vertical Privity 
· Horizontal Privity 
· Note: if any of these elements lack, RC will not be enforced 
· Equitable Servitude (at equity); must show:
· Intent 
· Notice 
· Note: constructive notice can be shown through a common scheme  
· Touch & Concern 
· Note: if any of these elements lack, ES will not be enforced 
· Benefit Side (party who is trying to enforce covenant) 
· Real Covenant (at law); must show:
· Intent 
· Touch & Concern 
· Minimal Vertical Privity 
· Note: if any of these elements lack, RC will not be enforced 
· Equitable Servitude (at equity); must show: 
· Intent 
· Touch & Concern 
· Minority: Vertical Privity 
· Note: if any of these elements lack, ES will not be enforced 
· Runyon  a restrictive covenant is a real covenant that runs with the land of the dominant servient estate, if:
· The covenant touches and concerns the land 
· There is privity of estate between party enforcing and party against enforcing 
· The original parties intended the benefits and burdens of the covenant to run with the land 
· Intention: look at language in instrument, nature of restriction and situation of parties 
· Note: when the elements of a RC are met, so will the requirements for a ES 
· Here, even though the RC was not enforced because there lacked vertical privity, P was able to enforce as a ES
· Sanborn  an equitable servitude can be created by a common development scheme because constructive notice is enough 
· Subsequent byers will be deemed to have had constructive notice because of their duty to check title 
· Here, because there was a common plan and because P had constructive notice, the equitable servitude was enforced  
· Validity & Enforcement 
· Neponsit 
· Does a covenant to pay money (Affirmative covenant) “touch & concern” the land? Yes 
· So long as the payment touches and concerns the land, it is okay 
· Covenant must be okay in the abstract 
· Can an HOA enforce a covenant? Yes 
· HOA can step into the shoes of a homeowner and act upon the covenant 
· Policy: allows common interest communities to flourish and shapes land to represent the legal empowerment of suburbia 
· Termination 
· Changed Circumstances; rules: 
· So long as there is still a benefit and/or value to the property, a covenant has not been thwarted and will not be terminated 
· Courts are strict in modifying or terminating a covenant 
· Thus, covenants will be terminated if its purpose has been thwarted and it is no longer a real and substantial value to homeowners 
· Strict rule: there is no balancing of the equities 
· If a benefit exists, covenant cannot undermine it 
· Note: covenants triumph zoning laws unless zoning renders covenant illegal 
· Other basis of termination: estoppel, abandonment, release  
· Western Land  where changes occurring have not been so great as to deem the covenant irrelevant, the covenant will not be terminated 
· There needs to be a consensus among the homeowners to terminate covenant 
· Zoning does not override a covenant 
· Here, because there was insufficient evidence that the purpose of the covenant in restricting commercial development was thwarted and substantial benefits would still go to the restricted area, the covenant was not terminated 
· Rick  only upon evidence of a substantial change in the neighborhood that would render a covenant oppressive, would there be enough basis to terminate a covenant 
· Note: in determining whether a covenant should be terminated, there is no balancing of the equities 
· Here, because the covenant that restricted land to single family dwellings still provided benefits to homeowners and because the purpose was not thwarted, the covenant was not terminated 
· Common Interest Communities 
· Condos: Nahrstedt  any restrictions within common interest communities will be assumed to be valid unless totally arbitrary or if it violates public policy i.e. presumption of validity 
· To overturn, homeowner must show that as a general matter, covenant is unreasonable i.e. the reasonableness of a restriction is to be determined by reference to the development as a whole, and not individually 
· Policy: protects reliance of homeowners 
· Here, P challenged a covenant restricting cats but was not upheld because it was not unreasonable, it was not arbitrary, it did not violate public policy – and as a general matter, it was not unreasonable to uphold restriction on community 
· Cooperatives: Pullman  business judgment rule: courts exercise restraint and defer to good faith decisions made by boards or directors in business setting i.e. deferential standard 
· When courts should undertake review, aggrieved tenant must show that board acted:
· Outside the scope of its authority; or 
· In a way that did not legitimately further the corporate purpose; or 
· In bad faith 
· Here, D could not prove either of the 3 elements above after being evicted from the cooperative after his behavior was “objectionable” when he started a fight with a fellow tenant  

C. Real Estate Transactions 

· Introduction to Buying & Selling; distinct time periods:
· 1. Preparation  
· Buyer establishes a relationship with seller 
· Licardi  a real estate broker has a fiduciary duty to act in the best interest of their client and cannot withhold information of negotiations from other prospective buyers 
· Here, because broker intentionally misrepresented P, a breach of the fiduciary duty had occurred 
· 2. Executory Period; K creates this period for:
· Disclosures, financing, inspections, title search
· 3. Closing 
· Transfer of title is complete i.e. K merges with deed 
· Any suit after this period is on the warranty of the deed (unless K explicitly states that certain provisions survive closing)  
· Lober  a suit based on a breach of a covenant of seisen must be brought within 10 years of the passing of the impaired title 
· Here, P was unable to sue on “present” covenant because SOL expired – as a result he had to sue on a “future” covenant 
· But because the SOL hadn’t started running because D had not gone in and started mining, the covenant of quiet enjoyment had not yet been breached 
· Recording issues 
· Harper  a deed in the chain of title, discovered by the investigator is constructive notice of all other deeds 
· Here, because Ds were on constructive notice that another missing deed existed, he had a duty to inquire of the interests of the missing deed – there was no evidence that D attempted to find deed 
· D argued AP and if it was granted, it would only be on the LE, not on the remainder because SOL hadn’t started 
· Note: there is a different bases for suit during the executory period and post-closing i.e. while you sue for B of K during the executory period, you sue on the basis of the deed post-closing 
· Statute of Frauds 
· Defined: Ks that commence executory period must be in writing 	
· Hickey  SOF requires a K for the sale of real property to be in writing 
· Exception: when a party to the oral K partially performed in reliance on the oral K i.e. estoppel 
· Here, because Ps relied on the oral K with D (sold their other house), an enforceable K had been formed even though it was not in writing 
· Types of Deeds 
· General Warranty: warrants title against all defects in title, whether they arose before or after grantor took title 
· Special Warranty: warrants only against the grantor’s acts, not the acts of others 
· Quitclaim Deed: no warranties, simply conveys whatever title grantor has, if any 
· Deed Validity 
· Deeds must be signed by party conveying 
· Forged deeds are invalid 
· Note: the deed is valid only as between original owner and subsequent owner once delivered 
· As against other parties, it depends on state rules re recording and notice 
· Rosengrant  when a grantor delivers a deed under which he reserves a right of retrieval and conditions the effectiveness only upon his death, and continues to use the property, a valid deed is not formed 
· Issues during Executory Period 
· Premises damaged/destroyed 
· Equitable Conversion Doctrine: 
· Defined: buyer is owner of real property and seller is holding in trust and has a personal property right to receive the money from buyer 
· It is important to specify who has responsibility for damages 
· Note: suit will be on B of K claim
· Note: buyer is liable for natural disasters 
· Problems with Title 
· “Marketable Title” issues 
· MT: a title not subject to such reasonable doubt as would create a just apprehension of its validity in the mind of a reasonable person, on which such person by competent legal advise would be willing to take and pay for it i.e. is the title the title that is being claimed? 
· Issue: when is a title so defective that a buyer should be able to rescind?
· Lohmeyer  2 questions:
· 1. Does the mere existence of an ordinance equal an encumbrance? No 
· 2. Does a violation of the ordinance equal an encumbrance? Yes 
· While a restrictive covenant is an encumbrance, a zoning ordinance is not, unless a violation of the ordinance exists (violation of a covenant is also an encumbrance) 
· Here, because a violation of the ordinance existed, an encumbrance on the title was present and P was able to rescind K  
· Problems with the Premises 
· Disclosure of defects: governed by caveat emptor doctrine 
· Buyer assumes risk as seller is not under a duty to disclose  
· Johnson  when a seller of a home knows of facts materially affecting the value of the property which are not readily observable and are not known to the buyer, the seller is under a duty to disclose them 
· Seller must disclose all latent defects to buyer
· Exception to caveat emptor  
· Here, because there existed fraudulent misrepresentation re a leaky roof, P was able to rescind the K 
· Stambovsky  where a condition which has been created by the seller materially impairs the value of the K and is peculiarly within the knowledge of the seller or unlikely to be discovered by a prudent purchaser exercising care with respect to the sale, nondisclosure constitutes a basis for rescission 
· An “as is” disclaimer will not be valid where the facts are within the knowledge of the party invoking it 
· Here, because seller knew and advertised that his house was haunted, and because buyer was new in town, K was rescinded 
· Note: this case is an exception to the caveat emptor  
· Transactions with Covenant: 4 options 
· Note: covenants can be waived by buyer in K 
· 1. Regular K complied with covenant; recession? Yes 
· 2. Regular K violated coenant; recession? Yes 
· 3. “Subject to” K violated covenant; recession? Yes 
· 4. “Subject to” K complied with covenant; recession? No 
· Disclosure of Defects
· Traditional rule: caveot emptor i.e. buyer beware 
· Seller has no duty to disclose defects 
· Modern trend: there exists a pattern towards increased mandatory disclosure  
· Covenants of Title 
· Present: 
· Seisen: grantor is owner of the estate described in the deed 
· Right to convey: grantor has legal right to convey title 
· Against encumbrances: no encumbrances exist on the land 
· Note: SOL starts running as soon as deed is transferred 
· Future: 
· Warranty: grantor promises to defend title against other lawful and valid claimants and will compensate for loss by other holding superior title i.e. grantor is promising that no one has a better title than buyer 
· Quiet Enjoyment: grantee’s possession will not be disturbed by anyone with superior title 
· Further Assurances: grantor will take actions reasonably necessary to perfect grantee’s title 
· Note: SOL starts when covenant has been breached 
· For all future covenants, there exists a triggering event 
· Note: covenants of title look at covenant itself, not the premises
· CL Rules re Multiple-Conveyances 
· Traditional rule: first in time to receive deed party prevails 
· Conflicting Title Claims 
· Issue: multiple conveyances of present possessory interest 
· Examples:
· Multiple conveyances of present possessory interest 
· Possessory estate v. non-possessory interest
· Creditors and multiple mortgages 
· CL Answer: first in time, right in right 
· Problem: record keeping 
· Other answers: title search, insurance 
· Recording Statutes 
· Q: when, if ever, does a subsequent purchaser prevail if there is a dispute? 
· Note: the following statutes reverse the CL first in time rule 
· States have statutes to protect bona fide purchasers that meet 3 requirements: 
· 1. Subsequent purchaser
· 2. For value 
· Note: statutes do not protect those who receive by gift or inheritance – when this occurs, follow CL rule 
· 3.  Meets notice and/or recording requirements: 3 broad approaches (4 including CL) 
· 1. Notice statutes: subsequent BFP prevails if he had no notice 
· Recording creates notice 
· Actual notice can also work 
· 2. Race-Notice statutes: BFP prevails if he had no notice and he records first 
· 3. Race statutes: notice is irrelevant; first purchase for value to record wins 
· What counts as notice? 
· Actual 
· Record notice (constructive) 
· Inquiry (constructive)

· Shelter Rule (example) 
· O to A 
· O to B (BFP with no knowledge) 
· Ar 
· B conveys to C (purchaser with knowledge of O to A deed) 
· Outcome in suit between B and C: 
· C wins despite knowledge of first deed because C gets to step into B’s shoes 

ACCESS TO HOUSING 

· Demise of Private Restrictions 
· Role of state action 
· Shelley  the 14th Amendment EP clause applied to prohibit the enforcement of the racially restrictive covenant because the state acted in enforcing the covenant (federal claim) 
· Restrictive covenants alone between private parties cannot be regarded as a violation of the 14th amendment 
· Here, because the state acted in enforcing the racial covenant, a violation of the constitution occurred 
· Note: the covenant itself was not a violation of the constitution, but the state act of enforcing it was 
· Note: the scope is limited to race 
· Group Homes & the Fair Housing Act
· Maximum Occupancy Exemption 
· City of Edmonds  FHA exemption (federal claim) 
· Here, D’s ordinance did not fall within the FHA exemption which permitted reasonable restriction re maximum occupancy because the ordinance was not to protect over-crowding, but to preserve the family character of the neighborhood – thus, the zoning ordinance violated the FHA 
· Exclusionary Zoning 
· Whose welfare should township consider? The general welfare 
· Mt. Laurel  zoning as an action under the police power must promote the general welfare and cannot be motivated by other considerations (state claim)
· Here, because this exclusionary zoning ordinance restricted low-income families and sought to preserve an affluent character, the ordinance violated its police power 
· The ordinance was not a legitimate use of zoning because it was not for the general welfare, but rather to minimize the local property tax rate 
· Note: housing is fundamental and essential to the general welfare 
· Because a city’s police power comes from the state, the city must broaden its lens and address fair share of equal housing for not only its inhabitants, must for neighboring areas 
· [bookmark: _GoBack]Policy: effort to generate low-income housing 
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