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0. Methods of acquisition
1. First possession
1. Acquisition by discovery
1. Being the first to discover/claim a piece of a land gives one title.
1. Who counts as first?
1. Johnson v M'Intosh 1823 scotus pg 3
1. Locke theory. Native Americans didn't sufficiently "improve" their land to have their possession be considered discovery. They are granted the right to occupy. US has ultimate title to the exclusion of all claims by Indians before that point.
1. Black Hills v US 
2. The US gov't can retain certain property rights. It allowed the Indian to occupy and utilize the land, but not to sell it off. [Bundle of sticks is divisible.]
1. The fossil was considered "part of the land" and not a separate chattel on top of it.
1. Acquisition by capture
2. What constitutes possession?
0. Pierson v Post NY 1805 pg 18
0. Mere pursuit of a wild animal is not enough to establish ownership; one must take away wild nature or natural liberty.
0. Ferae naturae
0. Wild animals may return subsequent to capture to their wild state.
0. Ghen v Rich US Mass 1881 pg 26
1. Whalers had constructive possession by killing a whale when there was no possibility of immediately taking actual possession.
0. Looking to custom for guidance
2. Malicious Interference
1. Keeble v Hickeringill UK 1707 pg 30
0. A landowner is entitled to profit off of wild animals on his land, and interfering with that right is a cause of action. Competition, however, is a-okay.
2. Conversion
2. Wrongful exercise of dominion over the personal property of another.
0. Popov v Hayashi Calif
0. Possession requires intent and exercise of control. In this case, the possessory interest was divided. It's super difficult sometimes to find these facts.
1. Acquisition by creation
3. Intellectual property
0. Patents
0. Granted for processes or products that are novel, useful, and nonobvious. 20 years, then public domain.
0. Copyright
1. Protects expression of ideas (book, art, film etc) but not ideas themselves. 70 years after death of creator. Fair use exemptions.
0. Trademark
2. Words and symbols indicating source of product or service. 
0. INS v AP
3. Property rights are between individuals regarding things, not between people and things
3. News itself is not intellectual property, but the reporting itself is. INS got the benefit of AP's expending resources in reporting.
0. Cheney Bros v Doris Silk
4. No common law protection for ownership of patterns or ideas. "Property limited to the chattels which embody his invention."
0. Smith v Chanel
5. Imitation of commercial products is protected. Merchants are not allowed to "monopolize the public's desire."
0. Vanna White v Samsung
6. Majority found for White in that she had some property right in her persona.
6. Dissent disagreed with the expansion of personality rights to encompass mere oblique reference to a celebrity persona. Reckoned it might stifle creativity.
3. Property in self
1. Moore v UCLA
0. Majority fears the consequences of people profiting off their body parts. Also the patent based on the cells is legally distinct from the cells.
0. Dissent proposes body part ownership can exist with proper limitations.
1. Subsequent possession
2. Acquisition by find
0. A finder has superior property rights to chattel over all but the true owner.
0. Armory v Delamirie
0. Chimneysweep finds ring; jewel keeps it; chimneysweep has title to item over jeweler.
0. Bailment: rightful possession of goods by someone who is not the owner.
0. Anderson v Gouldberg
1. Even if the finder wrongfully converted the chattel, one who subsequently wrongfully converts it has no defense against the first finder.
0. Landowners own everything attached to or within the land; but not necessarily everything otherwise on the land.
1. Hannah v Peel
0. Ownership of real property does not necessarily connote ownership of all the chattels on it. Owner of house never had possession of the brooch and wasn't its true owner, and so had no connection to it over the finder.
0. When true owner can't be found: lost/mislaid/abandoned
2. McAvoy v Medina
0. Shopkeeper has a duty to hold onto mislaid property as a bailment to give the true owner a chance to reclaim it.
0. Lost property is finders-keepers, aside from true owner.
2. Adverse possession
Statute of limitation on a landowner's right to bring claims on trespassers and retain title from adverse possessors.
1. Factors:
0. Entry
0. Statute of limitations does not start running right away if the true owner has a disability. Often a longer period of time once the disability goes away.
0. Open & notorious
1. Constructive notice: what a reasonably attentive landowner should have known/noticed.
1. Actual notice: applies when an intrusion onto land is so insignificant there's no way the landowner could reasonably see it.
1. Manillo v Gorski
0. D's back steps on her house extended 15 inches onto P's land. P was found not to have notice of the intrusion.
1. Marengo
2. A finds a cave entrance on his land that extends under B's land. A does not have adverse possession because B didn't know about the cave.
0. Exclusive
2. Constructive possession: adverse possessor need not occupy entire parcel to take title to whole
0. Continuous
0. Adverse/under claim of title
depending on jurisdiction:
4. Objective; or
4. "I thought I owned it," good faith; or
4. "I didn't think I owned it, but I intended to make it mine," aggressive
4. Color of title: acting under an incorrect, erroneous, or fraudulent title document.
3. Howard v Kunto
0. Homeowners building on houses on land that deeds erroneously described as theirs.
0. Continuous adverse possession tacks between subsequent possessors.
1. Blaszkowski v Schmitt
1. Using a parcel for productive uses / improvement (fencing, grazing, signage) counts as exclusive, continuous, notorious, and hostile.
1. Van Valkenberg v Lutz
2. Problem of how much use (cultivation/improvement) on a piece of land entitles adverse possessor to title of all of the land.
1. Alternatives
3. Doctrine of agreed boundaries
0. Oral agreement of property line can be enforced if both parties accepted it for a long time.
3. Doctrine of acquiescence
1. Like agreed boundaries, long-time acquiescence can be inferred as an agreement.
3. Doctrine of estoppel
2. When a neighbor makes representations or actions regarding a boundary line, then the other neighbor changes his position on in reliance on that. First neighbor is then estopped to deny validity of his assertion.
2. Gifts
2. require
0. Intent
0. In re Estate of Evans
0. Intent can be inferred from the behavior of the giver before death.
0. Delivery
1. Actual
1. Constructive
1. Handing over a key or something similar granting access to gift
1. Symbolic
2. Written instrument. Generally not valid.
0. Acceptance
2. Presumed.
2. Newman v Bost
1. Causa mortis.  deathbed gift. Revoked if the giver lives. Revocable if person recovers. Elements are construed more strictly. Wills are always preferred.
1. Inter vivos. Gift made during lifetime, before deathbed. Irrevocable.
1. Actual delivery is required when possible. Symbolic/Constructive delivery only valid when actual is impossible.
2. Gruen v Gruen
2. Is possible to gift only a portion of the "bundle of sticks" rights of a piece of property. Father gifted son title but retained life estate. A-Okay!
2. A testamentary gift (promise to give gift in the future) is always unenforceable.
0. Types of Estates
2. Fee simples
0. Endures forever. Granted "to A and heirs." 
0. Heir: One to whom property descends after a person dies intestate. Hierarchy: first issue; parents; collaterals. Spouses get some share as determined by statute.
0. Issue: Linear descendants. They take to the exclusion of other kin. Goes down vertically from children to children's children (if the child is already dead, for example). Born in/out of wedlock does not matter today. Adopted children may inherit from adoptive and natural parents.
0. Ancestor: If no issues, parents will take as heirs.
0. Collateral: All other blood relations (siblings, uncles, cousins). Hierarchy of these is complex and varies.
0. Escheat: If absolutely zero kin are found, property escheats to the state where it is located.
0. Real property is devised; chattel is bequeathed
0. Per stirpes distribution by branch; per capita distribution by head
2. Future interests
1. Life estates
0. Conveyed "to A for life." Always lasts for A's lifetime regardless of subsequent conveyance.
0. Reversion: goes back to original owner
0. Remainder: "to A for life, then to C."
0. White v Brown
3. Courts will try to interpret a will as creating one of the established estates. Fee simple is generally the default.
0. Waste
4. Parties who have interest in one land are prohibited from using the property in a way that interferes with the expectation of another.
0. Affirmative waste: acts that reduce the value of property
0. Permissive Waste: essentially negligence, failing to take care of property.
0. Ameliorative waste: acts that do not reduce the value of the property
2. Woodrick v Wood
changes that do improve the value of the property are not waste. Looks to best present-day use of the land.
2. Defeasible estates
2. Fee simple determinable
0. Ends, reverts back to original owner, automatically upon stated condition. "To A so long as the premises are used…"
0. Abolished in CA
1. Abbot Kinney's right of reverter on my house therefore was changed into a right of re-entry under condition subsequent.
0. Mahrenholz v School Board
2. In cases of ambiguity, courts will prefer determinable over subject-to-condition-subsequent.
2. Fee simple subject to condition subsequent
1. Gives original owner a right of re-entry upon stated condition: not automatic reversion. 
2. Fee simple with executory limitation
2. Gives land to third party upon stated condition. (Third party has executory interest.)  Automatic.
2. Fee simple defeasible
3. Simplification of all the above into one. Automatic reverter.
2. Numerus Clausus
3. Only these defined estates may exist; people and wills may not create new types.
0. Co-Ownership
3. Types of estates
0. Tenancy in common
0. Tenants share separate but undivided interests. Each interest may be independently conveyed by deed or will.
0. No survivorship rights by default.
0. "By O to A and B." The default assumption with concurrent owners.
0. Shares may be unequal
0. Joint tenancy
1. Tenants are considered one owner. Interests disappear upon death.
1. If one tenant conveys his interest, the joint tenancy becomes tenancy in common.
1. Requires four unities:
2. Time
0. If parties die within 120 hours of each other, each of their heirs get an equal share in property.
2. Title
2. Interest
2. Unequal interest shares are now allowed
2. Possession
1. Riddle v Harmon
3. A joint tenant may unilaterally transfer his joint interest to himself in order to create a tenancy in common and acquire the freedoms therein
1. Harms v Sprague
4. Debts that are attached to only one joint tenant's interest disappear when that tenant dies before the other.
4. Mortgages fall under this unless the jurisdiction consider them as conveyance of title rather than a mere lien
0. Tenancy by the entirety
2. Same as joint but also:
0. Requires marriage at time of acquisition in addition to other unities
0. Can only be
1. Conveyed with both spouses' consent, or
1. Destroyed by divorce
3. Conflict resolution
1. Partition
0. Court action
0. In-kind partition. Physically divides the land
0. Delfino v Vealencis
0. In-kind is always preferred over partition by sale
0. Partition by sale. Sells land and divides proceeds
1. Chosen if in-kind will "materially injure" one of the parties.
1. Ouster
1. When one tenant actively excludes the other from his right of possession
0. Spiller v Mackereth
0. Ouster only occurs if the tenant actually tries to take possession and the other tenant actually prevents him.
0. Swartzburg v Simpson
1. A tenant may lease his share of the property without constituting ouster. But if one tenant leases 100% of property, must share rent with all owners.
3. Marital interests
2. Common law marital property
0. Separate vs marital property
0. All property is assumed separate
0. Divorce
2. Community property
1. Separate vs martial property
1. Divorce
0. Trespass / Right to Exclude & Include
4. Trespass occurs when one
0. Enters or
0. Remains or
0. Causes someone or something, or
0. Doesn't remove something under duty
From someone's land. Lack of harm or mistake doesn't matter. 
0. Jacque v Steenberg Homes
5. Punitive damages awarded for gross trespass that caused no damage after owner's explicit refusal of permission. (Driving truck across field.)
0. State v Shack
6. Human wellbeing is not trumped by property rights. (Farmer not allowing aid workers on to provide help to migrant workers.)
0. Law of nuisance
One should use one's own property in such a way as to not injure the use and enjoyment of property of another
0. Intentionality
1. Acts for the purpose or knowingly causes the nuisance, or
1. Knows that nuisance is substantially certain to result from conduct
0. Morgan v High Penn Oil: private nuisance exists when one makes an improper use of his own property and in a way that injures, substantially and unreasonably, the land or some incorporeal right of one's neighbor. Injunctions warranted to prevent abatable private nuisance.
0. Unreasonableness
3. Threshold test
If conduct meets a certain level of interference
0. Restatement/balancing the harm test
4. Gravity of harm
1. Extent of harm
1. Character of harm
1. Social value to use invaded upon
1. Suitability of invaded use to character of locality
1. Burden on person harmed
4. Utility of conduct
2. Social value of invasive conduct
2. Suitability of conduct to locality
2. Impracticability of avoiding conduct
0. Substantiality
5. Exception of unusually sensitive person
0. Remedies
6. Balancing of equities in determining the right remedy
0. Estancias: Courts have discretion in applying this balance. [Loud air conditioners; whether or not an injunction ought to be filed.]
6. Courts have lots of discretion in fashioning remedies
1. Boomer: court grants injunction but only if D does not pay permanent damages
1. Spur v Webb: in a public nuisance, coming-to-the-nuisance case, court can order plaintiff to pay defendant's cost of moving to comply with injunction. [Housing development encroaches upon feedlot.]
6. Injunction/abatement
6. Allow conduct with damages
6. Allow conduct and deny all relief
6. Make P pay for costs of injunction
0. Zoning
7. Separation of uses
7. Avoidance of nuisances
7. Health and safety
7. Prevents tragedy of commons
7. Aesthetic regulation okay (Stoyanoff v Berkeley)
7. Zoning will be upheld unless it is arbitrary and unreasonable (Euclid v Amber)
0. Eminent Domain and Takings
8. Fifth amendment requires that a taking be compensated justly, and only for public use.
8. What is public use?
1. Kelo v New London [eminent domain for town's waterfront revitalization plan]
1. Gov't cannot take and give property to a private party
1. Unless it is for public use or public purpose
2. Breaking up land oligopolies
2. For valid revitalization plans
2. Court will not judge relative merits or wisdom
8. What is a taking?
2. Permanent physical occupation
0. Loretto v Teleprompter: no matter how small the occupation, if it is permanent, it is a per se taking, because it takes away the right to exclude. [City requires landlord allow cable TV cables across building.]
0. Contrast with temporary physical occupations, or use restrictions, which are not per se takings (require a court hearing to determine).
2. A regulation that goes "too far"
1. Pennsylvania Coal: statute preventing mining that destroys houses, where the mining co already owns the "support estate," interferes with property rights and private contracts to the point it constitutes a taking.
1. Penn Central: [Grand Central Terminal redevelopment plans quashed]
1. Economic impact on landowner
1. Interference with distinct investment-backed expectation
1. The character of gov't action
2. Average reciprocity of advantage
2. Important gov't interest
2. Similarity to physical taking
1. Conceptual severance not applied
1. Diminution in economic value
2. Lucas v SC Coast: Total wipe-out of all economic value in land is a taking, unless it was something the landowner couldn't already do based on "background principles." [Man buys seaside plot, state then tells him no houses.]
2. Palazzolo v Rhode Island: that a land-use regulation predates a purchaser's taking of title does not make it a background principle. The new owner can still sue over it. [sleazy rhode island developer wants to turn wetlands into hotel.]
2. Tahoe-Sierra: When using the Lucas test, court cannot conceptually sever estate into disaggregated parts (temporal, spatial, functional). If Lucas fails, then go to Penn Central test. [Moratoria on building around Lake Tahoe.]
1. Exactions
requiring concessions from developers in exchange for building permit
3. Nollan v CA Coastal Commission: there must be an essential nexus between the substantial state interest and the exaction sought. [Lateral easement sought in exchange for building permit.]
3. Dolan v Tigard: adding to the essential nexus test: rough proportionality between the exaction and the harm the gov't is trying to mitigate. [City requires a bike path easement without proof that it will abate traffic or stormwater runoff.]
0. Servitudes
9. Easements
irrevocable right to use or control some aspect of another's property
0. Definitions
0. Appurtenant: the right of the easement is attached to a parcel of land
0. Gross: the right of the easement is vested in a person
0. Prescriptive easement: created from open, adverse, continuous use
0. By estoppel: court-ordered easement created from a voluntary servitude when a person reasonably relies on mistake belief that it is permanent
3. Holbrook v Taylor: when a landowner gives permission for use of a road across his land, and the other party relies on it enough that they build a house with no other means of access, the landowner is estopped from revoking his permission.
0. Quasi-easement: when an owner of two parcels uses one to benefit the other
0. Implied easement: when the owner of two parcels uses one to benefit the other, and then sells one of them
5. By prior use: apparent and continuous use of portion when divided, and reasonably necessary to use and enjoyment
0. Van Sandt: There must be notice on servient estate, which can be satisfied if subsequent purchaser is charged with notice after inspection. [Private sewer line goes under two other houses.]
5. By necessity: strict necessity created upon severance of land, must be more than mere convenience
1. Othen v Rosier: Necessity must be present at time of severance
0. Scope of easements
1. Brown v Voss: owner of an easement may not use the easement to benefit any other parcel than the dominant estate, but courts have discretion in balancing the equities in determining remedies. [Misuse of easement, no injunction given, $1 damages.]
1. Surface easements generally do not allow the installation of above- or below-ground utilities
0. Termination of easements
2. Release by owner
2. Expiration
2. Defeasible
2. End of necessity (for an easement by necessity)
2. Merger
2. Estoppel
2. Abandonment
2. Condemnation
2. Prescription
9. Covenants
Essential question: does this agreement run with the land
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0. Real covenants
10. At-law action. Relief is damages
10. Privity required
must be via transactions for consideration; not gifts
1. Horizontal: between dominant and servient estates. Majority view requires some transfer of land interest
1. Vertical: from promisor and promisee down through assignees. Attaches to estate, not land.
0. Equitable servitude aka reciprocal negative easements
11. At equity action. Relief is injunction
0. Touch & Concern
12. Does the covenant have anything to do with the land itself, or is its purpose and function totally divorced?
0. Notice
13. Sanborn v McLean: that all the houses in a neighborhood appear to be subject to some common-scheme covenant puts a buyer on inquiry notice to investigate the existence of a covenant on his new purchase. [Landowner tries to build a gas station in Detroit; his deed has no covenant expressly.]
0. Real estate transactions
14. Recording acts
0. Protecting a subsequent purchaser of interest in land from other unrecorded deeds floating around
0. Race: first to record prevails
0. Notice: if subsequent purchaser has no notice, he prevails over earlier unrecorded deed
0. Race-notice: if subsequent purchaser has no notice and records before earlier deed, he prevails
Theories:
Bundle of sticks
Locke theory
 
