
I. Possession
A. First Possession
A protectable property interest first arises at the moment of possession
We acquire property through possession, and the first possessor has the right to possession
Mere pursuit is not enough for possession
You have an exclusive right to hunt on land that you own (Ownership is different from possession, and possession is easier to prove and can trump ownership)
No grabbing rule: if A has something, B cannot just take it from his hands and force A to prove ownership
You can be an assignee of property rights (ex. If you give someone permission to hunt on your land, you have assigned to them the right to hunt on that land)
If you have a property right, a wilful interference with that right is a crime
B. Possession of Land
Real property is land or property attached to land
Possession = property because possession is easier to prove than title to land
Hierarchy of property rights:
Owner has rights and obligations to the land above those of the possessor, who has rights and obligations to the land above everyone else except the true owner
The protectable property interests we acquire through possession look a lot like ownership
II. Adverse Possession
Ejectment is when someone with inferior rights comes onto the land and those with superior rights seek to eject that person from the land
· Ejection to recover possession of land has a SOL which begins to accrue at the moment when the action can first be brought (ie when adverse possessor enters the land). The statute then beings to run and after the period of years set by the statute passes, the SOL expires and the plaintiff may no longer bring the cause of action
· If the SOL has not run, the owner can sue and recover possession
· If the SOL has run for ejectment, courts adds a series of requirements the person with inferior rights must meet to gain the right of possession over the true owner
A possessor can bring an action for declaratory judgment to show he has met the standard for adverse possession
A. Requirements
The SOL for ejectment will not run unless and until possession by the adverse possessor is:
1. Actual: must have been in actual possession throughout the statutory period
a. Not clear what is necessary, but general rule is that possession must be consistent with how a reasonable owner would have used the land
b. Some sufficient standards: farming, putting up a fence, etc.
2. Open and notorious: must have been possessed openly (ie not in secret) and the possessor acted how someone would normally behave if it was their property
a. Does not mean that the true owner had to know the possessor was on the property, but that he probably would have discovered the possessor if he went onto the land
b. Satisfied if the true owner had actual knowledge the possessor was on the land or if the possessor was occupying the land as an owner likely would
c. Ex. if you’re sneaking in and out of a house that is not open and notorious, but if you’re walking about the house normally and using the lights that is open and notorious
3. Continuous: possession was continuous throughout the statutory period
a. Must be continuous use as you would expect for this kind of land (ex. Only use in the winter if it’s a snowboarding area, that’s enough)
b. As long as it is used appropriately for the kind of land, that is sufficient
4. Exclusive: you do not allow anyone else to use the land as if it was their own
a. Does not mean no one else ever comes on the land while you possess it (such as if you invite people onto the property)
b. Does not include when someone comes onto the property without your permission so long as the possessor acts as a normal owner would be attempting to kick out the trespasser
5. Hostile: 3 different rules
a. Majority Connecticut rule: hostility is met if the possessor behaves in a way inconsistent with the true owner’s legal rights
i. Ex. cutting down trees is inconsistent, but if you allow me on the land that is not inconsistent
ii. The owner loses right to his land when he ‘sits on his rights’, because we would expect him to defend his rights to the land
b. Minority Maine rule: adds a ‘state of mind’ element to the hostility rule such that the adverse possessor must know he is violating the rights of another
c. Minority Iowa rule: opposite of the Maine rule, the adverse possessor cannot know he is violating the rights of another, adverse possession must be an “honest mistake”
The burden is upon the party who claims title by adverse possession to prove by clear and convincing evidence all the above elements
If the possessor has met all of these requirements after the SOL has run, the possessor gets rights to the property greater than anyone else in the world, and the true owner’s rights are extinguished entirely such that the adverse possessor now owns the land as a first possessor
Termination of a lease
When the adverse possessor overstays a lease, he is treated as a continuing tenant and not an adverse possessor unless the owner of the land treats him as a trespasser or A asserts his intent to adversely possess
B. Innocent Improver Doctrine
Innocent improver doctrine: in equity, when the would-be adverse possessor loses to the owner but has made an investment in the land, the court may have the owner sell the improved land to the possessor for the fair market value
· Requires the honest mistake (known as clean hands in equity)
C. Claim of Right vs. Color of Title
Claim of right refers to the hostility element of adverse possession
Color of title substitutes for claim of right where there is a defective deed but the possessor occupies the property anyways, this “cures” the deed to make it valid
· When claiming under color of title, hostility requirement is automatically satisfied (but still need to meet all other requirements of adverse possession)
· Even if you only occupy some of the land, you get everything in the deed, as opposed to adverse possession with claim of right, where you would only get the land you occupy
D. Tacking
Adverse Possessor
If 2+ adversely possessing parties are in privity, they can combine (“tack”) the periods they possessed to count as a single period for purposes of possessing throughout the statutory period
· Parties are in privity if the transfer of land was consensual (ex. Selling it, dying without a will and given to the heir, passes under a will; not consensual if the bank takes the land when foreclosed on)
Owners
Operates on the owner’s side as well, if 2+ consecutive owners both sit on their rights and they are in privity, the periods they are sitting on their rights will rack
· If the adverse possessor enters before the division of property interests, the interest holders are treated as being in privity because they presumably know of the adverse possessor at the time of the division
· If the the adverse possessor enters after the division of property interests, the interest holders are not treated as being in privity because a future interest holder they may want to eject an adverse possessor but the present interest owner may not care, so it would be unfair to the future interest holder to treat them as though they were in privity
E. Tolling
There are situations where the SOL will toll (ie stop/pause)
· The statute tolls when there is some “disability” of the owner so that they cannot sue at the time the cause of action accrues (ex. Insanity, they are a minor, they are in prison)
· Does not apply once the owner “comes back,” that will have the SOL “start over” because it breaks the continuity/exclusivity required by the adverse possessor
III. Estates in Land and Future Interests
A. Background Information
In feudal times, the king granted out land to his people as rewards for service, and these people were lords called tenants in chief
The lords then subinfeudated further down the chain by giving land to others in return for services
The person providing the services were seisin of the land (someone who had seisin is a freeholder) and were called tenants
Scutage: As services became less relevant, a person could buy out of service, but this was susceptible to inflation


a. Incidents
Incidents: auxiliary rights of the lords which became more important than the services. The lords held seisin subject to these incidents
1. Wardship: if a tenant died and had a young child, wardship allowed the lord to take the profits of the land until the child was older, and the lord was allowed to sell the child in marriage (which was very profitable)
a. This way, even though the child couldn’t provide the services the family wouldn’t lose the land
2. Relief: akin to inheritance, the child keeps the land when the father dies, but the child has to pay the king
3. Escheat: the right of the lord to take the property if the holder died w/o an heir (rather than reverting to the king)
4. Forfeiture: the right of the lord to take the property if the holder committed a felony (which was usually treason)
The Magna Carta fixed the services and incidents imposed on freeholders (b/c the king kept trying to raise incidents), but non-freeholders’ incidents were not fixed (ex. of a non-freeholder is someone who rents the land)
b. Avoidance
Non-freeholders began to develop techniques to avoid incidents
· Ex. Wardship avoidance: tenants subinfudates to his child w/ the service attached being “to provide a rose to the Lord” so that if the tenant dies, the king will just get the rose rather than the service or money
To prevent such avoidance, the King required all transfers made in FSA to be made by substitution and not subinfudation, thus requiring lateral selling and transferring of property (rather than horizontal) so that more people would be held directly to the King thus creating modern property law by making land freely alienable
A. Interpretive Rules and Vocab
Vocab
· Alienable: the owner can transfer interest by sale or gift during their lifetime
· Devisable: the owner can transfer interest by will
· Descendible: the owner can pass interest to his heirs by law (ie w/o a will)
· Words of purchase: describes who gets the interest (ex. “A”)
· Words of limitation: describes what they are getting (ex. “For life”)
Interpretive Rules:
· We assume a FSA unless it is specified otherwise
· When there is an ambiguous will or it is unspecified, courts assume you intended to dispose of all of your assets in your will
B. Present Interests
Magic Language:
· FSA: “to A and his heirs”
· Life estate: “to A for life”
· FSD: “to A for so long as the land is used as a farm”, “to A during”, “to A while”, followed by possibility of reverter in the grantor
· FSCS: “to A on condition that the land is used as a farm”, “to A provided that”, “to A but for”, followed by right of re-entry in the grantor
· Fee tail: “to A and the heirs of his body”
a. FSD and FSCS:
· Estate continues until some specified event (ex. To A until a human is on Mars)
· For a FSD, A owns the interest until that things happens, and the interest terminates automatically once that condition happens
· The future interest that follows an FSD is a possibility of reverter which can only revert to the grantor (not alienable or devisable, only descendible)
· The statute begins to run the moment the condition is broken assuming the grantor is aware of the change in use, then the possessor who broke the condition can adversely possess
· The future interest that follows an FSCS is a right of re-entry which does not end automatically, the person must invoke the right to get the property by doing something affirmative, and again can only revert the grantor (not alienable or devisable, only descendible)
· The time limit to invoke the right of re-entry begins to run once there is a ‘clear violation’ or the grantor is given actual notice of the violation or the violation is open and notorious (depending on the jurisdiction)
· Minority rule is that the statute begins to run when the grantor invokes the right of re-entry
· Washington rule: the holder of the right of re-entry must assert the right “w/in a reasonable time”
· Another minority rule requires that you regularly file a statement asserting your future right
· Another minority rule that you have to bring the action w/in a period even if the condition hasn’t been violated yet (although this doesn’t make sense)
· Conditions on FSD or FSCS may be void depending on what the condition is (ex. Can’t sell to black people)
· There is a general policy against conditions that restrict alienation, but may give deference to the grantor’s wishes
b. Fee Tail (and Fee Simple Conditional)
Fee Simple Conditional
Under the fee simple conditional, the holder’s interests passed to lineal heirs
Under the rule of primogeniture the land went to the eldest son, and if there were no sons, divided to the daughter equally
The FSC reverted to the grantor’s heirs if there were no heirs
Courts held if you have a FSC and have a child, you can sell a FSA of the property (alienable), which people did not like b/c it destroyed the purpose of the FSC
Fee Tail:
The FT is successive life estates in A (the tenant-in-tail) and A’s descendants, w/ the grantor’s estate a reversion. If line of descendants ended, would revert to the grantor
· Restricts to natural born children only
· Statute de donis conditionalis: If you attempt to create a FSC, you will create a FT
· FT creates what FSC originally intended
· Holder in FT has a life interest which is alienable, but the interest ends when he dies
· The ‘tail’ is the life interests in the heirs
If the line dies out, there is a reversion in the grantor
4 kinds of fee tail:
· Fee tail general: O to “A and the heirs of his body”
· The fee tail male: O to “A and the male heirs of his body”
· The fee tail female: O to  “A and the female heirs of his body”
· The fee tail special: O to “A and the female heirs of his body by B” (ie. to the son in law and the heirs of his body by my daughter)
Common Recovery:
Common recovery is a way to convert the FT into a FSA:
· B sues A claiming property in FSA, A claims property by C in FSA and demands judgment ‘in land of equal value’. C claims he had full title, then allows judgment against him so B wins. Then B gives the land to A
· All of them are claiming falsely, all a lie, parties all agree to participate to convert the FT to a FSA. The judgment against C is worthless b/c he had no land ‘in equal value’ and has no prospect to, but he will get paid to participate
Reasoning behind why the courts recognize common recovery:
· Forfeiture: lord gets back the land if tenant commits a felony (treason), but if he gets a fee tail he only gets the felon’s life estate (and the tail is kept in the heirs), then you kill the felon and you didn’t get any land, want to be able to keep the land as a punishment not let the heir of the guy you just killed have it since he hates the king now
· King acquires a fee tail through the incident of forfeiture, whereby the king and/or lord gets the land back if the tenant commits a felony
· Courts recognize common recovery known as “disentailing” so the king can maintain discipline, can keep the land when he kills the felon
· Three blind mice nursery rhyme is political commentary on this - cutting of their tails is the disentailing, the “farmer’s wife” is the queen
Definite vs. Indefinite Failure of Issue Construction:
The failure of issue construction is an interpretive test for what “if A dies w/o issue” means
Indefinite Failure of Issue Construction:
“But if A dies w/o issue” means you modify the preceding interest to make it a FT, and see if each successive generation dies w/o issue, and if it does then reversion in the grantor
Definite Failure of Issue Construction:
“But if A dies w/o issue” means you only evaluate if A dies w/o issue, not if A’s heir (and subsequent generations) die w/o issue, we don’t evaluate for each successive generation
RULE: Always use DFIC unless the language follows after an interest already in FT
· Ex. “O to A and the heirs of her body, but if A dies w/o issue, to B and his heirs” -> The “but if A dies w/o issue” is said to just enforce the FT, to say “and I really mean in FT”
Substitutional vs. Successive:
Assuming DFIC, we must determine if the “then” means before A dies or ever
· Ex. “O to A for life, and upon A’s death to B and his heirs, but if B dies w/o issue, then to C and his heirs”
Substitutional: If it means B must die w/o issue before A dies, the right to possession will go to C if B dies w/o issue before A dies. If B does not die w/o issue before A dies, the right to possession will go to B or his successors in interest. Substitutional b/c logically only either C or B can take
Successive: If it means B can die w/o issue ever (so even after A dies), so the right to possession will go B if A dies and if he does not die w/o issue, the right to possession will go to B’s successors in interest. But if he dies w/o issue, the right to possession will go from B to C.


c. Life Estate
Means for the life of the grantee unless stated otherwise
· Neither devisable nor descendible
· Alienable, but is measured by his own life (not the life of the buyer)
· Life estate per autre vie: life estate measured by another’s life
· The interest following a life estate is a reversion
C. Law of Waste
Waste occurs when the current possessor does something affirmative and physical to the land that might affect the holder of a future interest
· The common law view is that the present interest holder cannot make major changes to the property
· The modern law view is that the present interest holder cannot make major changes if they reduce the value of the property
· When a present interest holder commits waste, the future interest holder can get either damages or an injunction
· Damages are only available if all possible future interest holders are party to the lawsuits to recover from the present possessor
· Some potential future interest holders may not be born yet, in such a case the living future interest holders would not be able to recover damages
Permissive waste is allowing the property to fall into disrepair (ie not doing something affirmative to prevent the property’s decrease in value) and is not generally recoverable
D. Trusts
Can use equity rather than law to transfer property, and the mechanism to transfer property in equity is the trust. You give property to the trustee as a matter of law, and to others as a matter of equity
· Ex. “O to T in trust for A for life and then B” -> Here, T has the property as a matter of law. A has an equitable life estate, and B has an equitable remainder. But the land has been consolidated in one legal title to T, who holds a FSA
· Trustee is subject to a lot of rules and instructions
· T owes fiduciary duties to the beneficiaries and is obligated to act in their interests and not his own
· The trustee could be either a family member or an institution
E. Future Interests
Future interests are interests in land that do not have a present interest/possession
If someone has a future interest in the same property in which someone else has a present interest, the future interest is classified as either a reversionary interest, a remainder, or an executory interest.


a. Reversionary Interests
A reversionary interest is an interest retained by the grantor. There are 3 types of reversionary interests:
1. Possibility of reverter
a. Follows a FSD (or determinable LE)
b. Can be held by the grantor only (or his heirs, descendible)
c. Not devisable or alienable
2. Right of reentry
a. Follows a FSCS
b. Can be held by the grantor only (or his heirs, descendible)
c. Not devisable or alienable
3. Reversion
a. Follows a FT or LE
b. Can be held by the grantor or given away to a 3rd party, but if given away to a 3rd party at the time of the grant, is called a remainder


b. Remainders
A remainder is given away by the grantor to a 3rd party
· Alienable, devisable, and descendible
Contingent Remainder:
A remainder is contingent if:
1. The remainderman is either unborn or unascertained
a. Ex. “to B then A’s first child” assuming A’s first child isn’t born yet
b. Ex. “to B then A’s heirs” assuming A hasn’t died yet
2. Where there is a condition precedent to the remainderman taking; a condition that must be met before you’re allowed to possess the land
a. Ex. “to A for life and then to B’s eldest child who survives A” since we don’t know who will survive A, if anyone
b. Ex. “to A for life and then to B if B agrees to farm the land” since B has to agree to farm the land
Any other remainder is some form of vested
Rules about contingent remainders
· The natural termination of the preceding estate is not treated as a condition precedent
· Ex. B dying terminates B’s life estate
· Can never end a ‘string’ of title in a CR, so add a reversion to the end in the grantor even if there is no logical way for grantor to take
· Ex. “O to B for life, then to C and his heirs if C is at least 21 when B dies, else to D and his heirs” -> LE in B, CR in C, alternate CR in D, reversion in O
Vested remainder subject to complete divestment: (DO NOT NEED TO KNOW FOR THE TEST)
A vested remainder that can somehow be lost
· Ex. “O to B for life, then to C so long as C does not marry D” -> LE in B, VR subject to complete divestment in FSD in C or VRSCD
Vested remainder subject to open:
A vested remainder subject to open is a vested remainder to a class of people rather than a specific person (ex. “To C’s children”)
A class gift is vested if:
1. There is at least 1 ascertainable living member of the class
a. The successor in interest of an ascertainable living member will count as an ascertainable living member once that person is dead (Ex. If A was the member and he died, A’s child will count)
2. There are no unmet conditions precedent (if conditions are not met, it is a contingent remainder)
A class gift is subject to open if new members can join the class, if they can’t the class is closed
· Ex. “O to B for life, then to C’s children born alive and their heirs” -> If C has one child born alive, it is vested and if other children are born they join the class. The class is closed when C dies b/c he cannot have any more children once he is dead
2 Ways for a Class to Close:
1. Physiologically: the class closes when the person capable of giving birth to or adopting a class member dies
2. Rule of Convenience: the class closes whenever any member of the class is entitled to demand possession of his or her share
a. A clear expression of the grantor can overrule this (ex. O to A for life and then to B’s children regardless of whenever they are born)
b. ALWAYS use the Rule of Convenience unless the grantor doesn’t want you to and says explicitly the in grant
Vested remainder:
1. Must know who all the holders are
2. They or their successors must be certain to acquire a present interest at some time in the future
3. They must be certain to retain permanently the interest they acquire


c. Executory Interests
Rule Against Springing Interests - No Gaps:
Any future interest in a 3rd party must be capable of taking effect immediately upon expiration of the preceding estate. If not, they would be void at law in feudal times
· Ex. “O to A for life, then 1 year after A’s death, to B” -> LE in A, reversion in O (b/c the interest to B is void per this rule)
· First aspect of Purefoy: if you can read an interest to avoid a SpEI, you should read it that way
· Ex. “O to A for life, then if B marries C, to B and his heirs” -> We would interpret this to mean is B marries C before A dies (not if B marries C ever), thus creating a CR rather than a SpEI
Rule Against Shifting Interests - No Condition in a Stranger:
Only a naturally terminating estate (LE or FT) can be followed by a future interest in a 3rd party
· Ex. “O to A and his heirs, but if liquor is ever sold on the land, to B and his heirs” -> Unnatural termination per the breaking of the condition, a 3rd party cannot divest, so this would be void
· For language of condition as in this example, would also void the condition
· Title would be FSA in A
· Ex. “O to A and his heirs so long as liquor is not sold on the land, then to B” -> Unnatural termination per the breaking of the condition, a 3rd party cannot divest, so this would be void
· For language of duration as in this example, we would not void the condition
· Title would be FSD in A, possibility of reverter in O
The Statue of Uses made these interest which were invalid in law (but valid in equity) valid in law if they were valid in equity
· Ex. “O to A and his heirs but if liquor is sold on the land, to B and his heirs” -> FSA in A, ShEI in B
· Ex. “O to A and his heirs so long as liquor is not sold on the land, then to B” -> FSD in A, ShEI in B
· Ex. “O to A for life and 1 year after A’s death, to B” -> LE in A, reversion in O, SpEI in B
Springing executory interest
· If it divests the grantor, it is a SpEI
· Interest that spring upon an event certain to happen are valid in equity, so valid in law
Shifting executory interest
· If it divests someone other than the grantor, it is a ShEi
· Interests that shift upon an event certain to happen are void in equity, so void in law
· If some interest violates both the Rule Against SpEi and the Rule Against ShEi, it is a ShEI
F. Destructibility of Contingent Remainders
Rule of Destructibility of Contingent Remainders: if a contingent remainder did not vest before, or at the time of, the termination of the preceding freehold estate, it was destroyed, and the property reverted to the grantor
· Always a wait-and-see rule, never applied upfront but when the preceding freehold estate terminates
· Ex. “O to A for life, upon A’s death to A’s eldest child if that child has attained the age of 21” -> If A dies before the child reaches age 21, the CR is destroyed and even when that child turns 21 he will not get the land
3 Situations where you apply:
1. Upon natural termination of the preceding estate: if it hasn’t vested by the time the preceding interest terminates naturally, then destroy it
a. Ex. “ “O to A for life, upon A’s death to A’s eldest child if that child has attained the age of 21” -> If A dies before the child reaches age 21, the CR is destroyed 
2. Forfeiture - upon unnatural termination of the preceding estate: if it hasn’t vested by the time the preceding interest terminates unnaturally, then destroy it
a. Renunciation: ex. I give you a LE and you say you don’t want it
b. Abandonment: ex. I give you a LE which you later decide you don’t want
i. Only treat as abandoned if there is clear and convincing evidence of an intention to abandon
3. Destructibility by merger: if one person hold 2 interests separated only by a CR, you ‘crush’ the CR and merge the other 2 interests
a. Ex. “O to A for life, then to B and his heirs if B marries C” -> LE in A, CR in B, reversion in O. Then O releases his reversion to A -> LE in A, CR in B, reversion in A. So per this rule -> FSA in A b/c the 2 pieces A has ‘crush’ the CR in B
b. Only when the only thing in b/w is/are CR(s)
c. Sandwich exception: do not crush the CRs if the 2 grants that would merge were separated at the time of the grant
i. Ex. “LE in A, CR in B, remainder in A” is the grant. Here, A could ‘crush’ the CRs, but since this was the situation at the time of the grant we don’t do this
4. 2nd Aspect of Purefoy: if the 1st aspect has been rebutted, treat the SpEI as a CR for purposes of destructibility if it could take immediately after the natural termination of the preceding estate
a. Ex. “O to A for life, then if B marries C before A dies, to B and his heirs” -> If B has not yet married C by the time A dies, SpEI in B is destroyed
G. Rule in Shelley’s Case
Rule in Shelley’s Case: If a grantor conveys a LE to A and attempts to create a remainder in FSA or FT in A’s heirs, we “cross out” the remainder and per doctrine of merger, A will hold whatever remainder the heirs were supposed to get
· Merger may operate to combine further
· Applies to all remainders in FSA or FT
· When interpreting, assume the grantor intended the application of the rule for purposes of destructibility by merger (so the sandwich exception applies)
· Only applies to heirs not children, so can circumvent the rule this way
Examples:
· O to A for life and upon A’s death to A’s heirs -> under this rule, we convert this to FSA in A
· O to A for life, then to B and the heirs of his body, remainder in A’s heirs -> under this rule we convert this to LE in A, VR in FT in B, VR in A (not A’s heirs)
H. Doctrine of Worthier Title
Intervivos branch: Conveyance of a remainder or executory interest to the heirs of the grantor is void. The grantor will hold whatever the heirs of the grantor was supposed to get
· Rule of law in some states, rule of construction in some states (apply as if he intended it to be void - if he explicitly says he doesn’t mean this that’s the only time we won’t apply it)
Example:
· O to A for life and upon A’s death to O’s heirs -> under this rule, LE in A, reversion in O (not O’s heirs)
I. Rule Against Perpetuities
Rule Against Perpetuities: if it is possible for a CR, VR subject to open, ShEi, or SpEI to vest too late (more than 21 years after the death of the last life in being), then that interest is void
· Applied at the time of the conveyance
· Ignore the child in the womb problem
· Validity is determined on the basis of events that might have been at the time of the creation of the interest, and not upon subsequent events that actually happen
RAP Question: Can the moment that resolves all the contingencies possibly occur more than 21 years after the death of the last life in being?
· Or is it possible for the vesting event to occur more than 21 years after death of the last life in being?
Lives in being: a person is a life in being if
1. He is alive at the time of the grant
2. He is relevant in some way to the grant
3. He is not a member of an open class
Seto’s Technique
Is it possible for X to occur more than 21 years after Y?
· X is the event that resolves the contingency (who/when/whether)
· Y is the death of the last life in being
a. Doctrine of Infectious Invalidity
Doctrine of Infectious Invalidity: If an interest is void under the Rule Against Perpetuities and the only purpose of the 2nd gift was to facilitate the voided gift, then the 2nd gift is void as well
· Never applies unless the court does something factually very interesting or it very obviously applies
· On an essay exam, still mention the possibility
· Applies to any interest there just to hold the grant - doesn’t matter if it’s a future interest, present interest, etc.


b. Wait-and See Approach
A non-vested interest is good if it actually vests or fails to vest w/in 21 years of the death of the last life in being
· Don’t evaluate for the rule at the time of the conveyance, but 21 years after the death of the last life in being
· KT statute makes the lives in being any life causally related to the vesting or failing of the interest, even if they are members of an open class
· Iowa statute lists a series of statutory measuring lives, even if they do not have any relationship to the grant itself
· Some states have extended the period to see if it vests or fails to vest to 90 years instead of 21, others have extended it
· Cy Pres reform: gives the court the power to rewrite the grantor’s language in a manner consistent w/ the rule to reflect the grantor’s intentions
IV. Concurrent Estates/Interests
Concurrent estates are when 2+ people have concurrent interest in the same property
Concurrent interest exists whenever 2+ people have a concurrent and equal right to the possession and use of the same parcel of land
3 types of concurrent estates:
1. The tenancy in common
2. The joint tenancy w/ right of survivorship (joint tenants)
3. The tenancy by the entirety
A. Tenancy in Common
For a tenancy in common, each tenant has the right to possess all the property and each co-tenant has an undivided interest in the whole
· Upon death of one of the owners, your share of the property will pass by will or intestacy rules
· Alienable during his life, devisable by will, and descendible to his heirs should he die intestate
· Need not necessarily have an equal interest in the property, although ordinarily they will
· The percentage of ownership has nothing to do with the right of possession, they have the right to possess the entire parcel regardless of their percentage of ownership
· The percentage of ownership controls other elements of benefits flowing from the land (ex. Loans and mortgages)
B. Joint Tenants with Right of Survivorship
Most important difference from tenancy in common: upon the death of one of the owners, the remaining owners take the deceased’s owners share - does not pass according to your will or intestacy rules, as a matter of property law passes immediately to other holders(s)
· As each joint tenant dies, his right in the property is extinguished
The joint tenants w/ right of survivorship required the 4 unities
· At common law, presumption was if the 4 unities were met the joint tenancy w/ right of survivorship was assumed but at modern law, presumption is now tenancy in common (b/c we assume people want property to pass as they say they want it to pass)
· Grant w/ magic language “joint tenants w/ right of survivorship” and may add “and not as tenants in common” in excess of caution
· Alienable but not descendible or devisable b/c when they die they lose the interest (per survivorship)
· Alienation severs the joint tenancy and converts it into a tenancy in common b/w the transferee and the other co-tenants
a. Four unities test
To have a joint tenancy w/ right of survivorship, you must meet all of the 4 unities:
1. Time: joint tenants acquired their concurrent interests at the same time
2. Title (source): joint tenants acquired their concurrent interest under the same instrument (ex. Same will, from O to A and B as tenants w/ right of survivorship)
3. Interest (quantity): each joint tenant had an identical percentage share (ie interest) of the concurrent estate (ex. Must be 50/50, must be ⅓ ⅓ ⅓ etc.)
4. Possession: each joint tenant had an identical share respecting duration, quality, and right to possession (all the other attributes must be identical)
Variations:
Some states have abolished some of the unities, others have invented an “intent test” whereby if the parties intended to create joint tenancy you don’t need to meet the four unities test
b. Severance
If any of the 4 unities were violated, the JTwROS would be severed and converted into a tenancy in common
· If they transfer (ie sell) their interest during their lifetime, the 4 unities test will no longer be met b/c the new holder will not have acquired by the same title or time as the original holders so this severs the interest and it turns into a tenancy in common
· A ‘transfer’ to yourself will not break a unity and will not be seen as a new time or title
· Ex. “O owns in FSA and transfers in O and A as JTwROS” -> There is no unity of time and title b/w O and A b/c O can’t give away what he already has. So this is tenants in common, not JTwROS
· To accomplish this, grantor would have to transfer to a straw party who can transfer the property back as a JTwROS
· Courts are split on if a lease terminates the JTwROS
· One approach is that the lease is a severance b/c it breaks the unity of possession
· Another approach is that the lease creates a temporary severance which will revert back to the co-tenant once the lease terminates
· Courts are split on whether taking out a mortgage terminates the JTwROS
· CA approach is you conveyed a legal title of a mortgage interest to the bank, thus acquiring an equity title which breaches the title unity and thus there is severance
· Another approach is that you are only conveying a lien to the bank, not a title and thus no breach of unities and no probably severance
· If a sale of one of the co-tenant’s interest was in process but the date of the sale hadn’t gone through when one of the co-tenants dies, we treat it as if the sale had gone through and there was a severance
· If both co-tenants were trying to sell the land, some courts say there is a severance and other courts say there is not
· Courts are split on what happens if you murder your co-tenant
· Putting your interest into a revocable trust severs the unity
· Conveying an interest to yourself severs the unity (??)
C. Tenancy by the Entirety
Tenancy by the entirety is a joint tenancy requiring the above 4 unities, but also a 5th unity of marriage
· Limited to married couples (includes civil unions or registered domestic partners)
· When one member of the couple dies, the other takes by right of survivorship
· Exception: do not allow this if you murder your spouse
· Can only be severed by divorce - cannot be severed by one spouse acting alone, ONLY a divorce may sever this (or if both spouses convey the property to the 3rd party)
· If they are married, presumption is tenancy by the entirety rather than a tenancy in common
· If they are not married but are given a tenancy by the entirety, courts are split on whether this will be a JTwROS or tenants in common
· Do not allow an action in accounting
· Generally has additional advantages: ex. in receivership proceedings protected property if you go into bankruptcy (not so as joint tenants w/ right of survivorship)
· Exists in some states and has been abolished in others, where such estate creates either a tenancy in common or a joint tenancy w/ right of survivorship
D. Disputes between Co-Tenants
You can change the remedies available by right of law (ex. By agreeing to never sue for partition) so long as it is reasonable (ex. Contrast an agreement not to sue for partition ever with agreement not to sue in the next 5 years, one is clearly reasonable while the other is debatable)


a. Accounting
Accounting is an equitable action against a fiduciary to compel a fiduciary to account for their actions
· A fiduciary has a duty created by his own undertakings to act primarily for the benefit of another
· The law instructs that co-tenants are fiduciaries to each other, so they are required to take the other co-tenants’ interests into account
· Because this is an action in equity, the outcome will be whatever is fair
Can compel co-tenant to account for proceeds of rent
· Ex. There is a 60% interest in A, 40% in B. A rents the property out for $1k a month. B can sue for 40% of that $1k in accounting. But the court will take into account the costs A paid in order to rent, since this is equitable it is fair to do so - normally will only recover the net profits
Improvements:
When one co-tenant makes an improvement to the property (ex. Adding a pool or upgrading the kitchen), they cannot get the contribution for the cost, but they can get an adjustment in accounting to the fair rental value by reason of improvement
· Ex. The fair rental value was $1k, but then A added a pool and it’s now $1.2k. In an action in accounting, A would get to keep the extra $200/month because it is attributable to his improvement. For the rest of the $1k, he would have to account to B for his % interest
Non-renting tenant in possession:
Because each co-tenant has a right to the whole, if A is living on the property and B is not, there is nothing for B to recover for b/c there is no income to recover in accounting
· Exception: This changes if A takes some action to keep B from the property. At that point, A has ousted B and will have to pay B 40% of the fair use of the property, typically fair rental value
Waste
If the co-tenant in possession commits an action of waste, can the non-possessing co-tenant sue for waste?
· One approach says no, the proper action is in accounting and not waste, should all be covered in that action in equity
· Another approach says yes, this is a proper action in waste in law
Action for Mesne Profits (subset of action for accounting)
An action for B’s share of the value for the use of the property when there are profits from the property resulting from a mixture of A’s own hard work and the value of the land when the work may be reducing the value of the land (ex. Farming, mining, logging)
· Majority rule: only allow action for mesne profits if there is an ouster
· Minority rule: allow action for mesne profits even if there is no ouster


b. Contribution
Contribution is a legal action for if you are both using the property (if only one is using the property, you cannot recover for mandatory or optional costs)
· You can sue for contribution for a mandatory cost (ie if you don’t pay it you lose the property, like property taxes or mortgage payments)
· You cannot sue for contribution for an optional cost (not mandatory, like money to repair the roof from preventing it from collapsing)
· B/c it is the right of the other tenant to allow his property to go to ruin, consistent w/ the doctrine of permissive waste
Example:
· A and B share a house, A spent 60% and B spent 40%. A pays the property taxes and wants B to pay their share. If both are using the property, then A can recover b/c this is a mandatory cost
· If only A is using the property, then A cannot force B to contribute even for mandatory costs such as property taxes
Exception: if only A is on the property but the mandatory costs exceed the fair rental value of the property, then A is entitled to contribution of the excess of the fair rental value of the property
· Ex. A lives alone in a house he paid 60% for and B paid 40% for. A pays a mortgage of $1200 and fair rental value is $1000. A can recover 40% of the excess from B. The excess is $200, and 40% of that is $80, so A can recover $80 from B in contribution
Foreclosures:
If A and B are co-tenants and the bank forecloses on the property and it is up for sale, then A buys the property from the bank, can A sue B for contribution?
· One approach is yes, the fiduciary aspect of co-tenancy is taken into account, A is assumed to be buying it on behalf of B as well and this is a mandatory cost to keep the property
· Another approach is no, A is buying as a buyer and not as a co-tenant. A now owns the property by himself
c. Partition
Voluntary partition: the 2 parties agree to split the property up and agree on how to do so
Involuntary partition: the 2 parties are unable to agree on how to divide the property up
· Action in equity so the court will decide whatever is fair, may split the property into parts or may order the land to be sold and fairly split the proceeds
Can future interest holder force partition? Courts are split
· One approach says can partition the future interest only (ie not the present interest)
· Another approach says you cannot partition as a future interest holder
· No court allows future interest holders to force partition on the property a present interest holder is living on
· Ex. LE in A, VR in B and C as tenants in common. B and C cannot force sale while A is holding the LE, but can divide up their future interests
V. Marital Property Rights

A. Dower
Dower is the spouse’s right to a LE in ⅓ (a physical division) of:
1. All land
2. Of which the husband was seized
3. Of legal estate
4. At any time during marriage
5. Of which the estate was capable of inheritance by issue
Result is the husband cannot sell anything without the wife’s consent because the land will be subject to dower rights unless the wife also signs the deed

B. Community Property Interests


a. Common Law
Community property included everything acquired by either spouse after marriage except for gifts and inheritance, which remain the separate property of each spouse
· The community is the husband and the wife
· Property acquired prior to the marriage is the separate property of the spouse
· Spouses generally share management power over community property
· Each spouse has the unrestricted right to dispose by will of his or her ½ of the community property
· The community is dissolved by death, divorce, dissolution, or annulment


b. CA Approach
Community property rules are used to deal with property. Property acquired during the marriage is assumed to be community property so you and spouse each own ½ of that
· No right of dower in community property
· Treated as jointly owned, generally the spouses each have management rights of the property
· Most states say when one dies their share will pass to the surviving spouse
Whether to use community property rules or common law rules for property depends on the location of the property. The status of the property as either community or common law is determined by the domicile of the couple at the time of the acquisition
· Ex. if they are in NY and they buy property in CA - common law even though CA has community property rules
VI. Leasehold Estates
A. Non-Freehold Estates
3 Recognized Non-Freehold Estates:
1. Tenancy for term of years
2. Periodic tenancy
3. Tenancy at will
The intention of the parties determines the type of estate
· Written tends to be tenancy for term of years
· Oral tends to create periodic tenancies
a. Tenancy for term of years
Tenancy for term of years: a tenancy for a fixed or computable period of time
· Doesn’t have to be long term (ex. Tenancy for a week)
· Not intended to continue on after the period of time is over
· Typically created by written contract
· Some states limit the period it can last (ex. Cannot last for more than 55 years)
· If they break the limit, may be either completely void or only partly void and permitted for the term allowed
Termination: No notice is required for termination, terminates after the period of time ends - neither party can terminate before the end of the term or can renew unless the lease provides for it
· Typically allow early termination if they fail to pay the rent
b. Periodic tenancy
Periodic tenancy: lasts for a definite period (typically a month or year), automatically renewed at the end of the period unless one of the parties gives proper notice of termination
· Ex. month-to-month or year-to-year lease
Termination: 6 months notice required to terminate year-to-year period, shorter periods would require one period’s notice
· If notice is not received in time for one period, the notice is effective as of the end of the next period
· Renews automatically otherwise
c. Tenancy at will
Tenancy at will: may be terminated at any time by either party
· Courts try to avoid construing estates as tenancies at will - these tenancies are disfavored, unless clearly intended an oral lease will instead be treated as a periodic tenancy
Termination: No notice is required to terminate, tenancy is automatically terminated upon the death of either party
· Some states have changed the law to require notice anyhow
c. Tenancy at sufferance (not an estate)
Tenancy at sufferance (not an estate): applies to holdover tenancy, arises when tenants who were supposed to leave but haven’t yet
· Doesn’t have rights in the sense the other 3 tenancies do b/c the tenant is not supposed to be there
· Landlord can either elect to treat the holdover as a trespasser and begin eviction process OR may elect to treat him as a periodic tenant and hold him to the rent
B. Formal Requirements of a Lease
Leases are contracts typically created by an oral or written lease, not granted by deed or will
5 elements to be specified in the lease contract:
1. Landlord
2. Tenant
3. Premises
4. Amount and timing of the rent
5. The term
a. Statute of Frauds
The Statute of Frauds provided a transfer of an interest in land had to be in writing to be enforceable (originally allowed exception for leases of less than 3 years to be oral)
· Typical American statute allows leases for 1 year or less leases orally, after that require written (but varies by the state, no common law hard and fast rule)
The State of Frauds adds a 6th requirement to the lease contract w/ 2 parts:
1. Lease must be in writing
2. The writing must be signed by the person against whom enforcement is sought
a. Ex. landlord has signed but the tenant hasn’t, then the tenant can sue and the landlord can’t
Consequence of breaking statute of frauds:
If the tenant does not take possession, the lease is void
If the tenant takes possession of the premises w/ the landlord’s permission, he becomes a tenant at will. Once he pays rent, the lease becomes a year-to-year or month-to-month periodic tenancy
· Lease is invalid but NOT void 
· The new type of tenancy will create the rules for termination
· Ex. If it was for 3 years, doesn’t matter now it will become a periodic tenancy
· All aspects of the oral lease other than the term remain binding
b. Doctrine of Partial Performance
The doctrine of partial performance is an equitable exception to Statute of Frauds (for leases that do not comply w/ the statute of frauds): if one of the parties behaves in a way that would be unusual in the absence of a long-term lease (ie looks as though it’s a long term lease) the courts accept this behavior as evidence there was no fraud, and will enforce the full term of the lease
Examples:
· You build a restaurant on the property, normally wouldn’t build on something you wouldn’t hold for a long time, this is evidence you believed it was for the full 10 years, therefore landlord will be bound to the 10 years despite failure to comply to statute of frauds (ex. You didn’t sign the lease)
· Partial performance is the tenant’s investment in the property
· Also works the other way, if the landlord didn’t sign the lease but “built to suit” meaning he agreed to build a specific building on the land so that you would rent it for the 10 years, this is evidence the tenant (and the landlord) intended the whole term and he will be bound to the lease for the whole term
· Partial performance is the landlord’s building to suit
c. Consequence of a Breach
The consequences of a breach depends on if the agreement is a lease or a contract to make a lease (ie to commence a lease in the future)
· Consider all relevant factors
· Whatever the agreement says determines which it is
If the agreement is a lease:
· Landlord is entitled to his rent
· Tenant is entitled to repossession
If the agreement is a contract to make a lease:
· Landlord or the tenant is entitled to his proveable economic damages (expectation damages)
· If rent has gone up there’s no damages to landlord, but if rent has gone down there are
d. Vacancy at Possession
If the lease is silent on a provision, there are default rules in place
Responsibility to evict:
· American rule: the responsibility to evict is on the new tenant b/c they have the right to possession
· The new tenant then gets the landlord’s right to treat the old tenant as either a trespasser or as a periodic tenant
· English rule: the responsibility to evict is on the landlord
Squatter problem:
· Classic position: it’s the new tenant’s problem because this is a trespasser, not a holdover tenant so the landlord is not liable
· Restatement: if the landlord has reasonable notice of the trespasser, he has the duty to evict even if the trespasser enters after the lease begins so long as the new tenant hasn’t taken possession yet
Tenant duty to occupy the property at the commencement of tenancy:
· Generally the tenant does not have a duty to occupy the property promptly unless the lease provides otherwise
· Non-conforming use exception: if the property is ‘grandfathered’ in for zoning purposes, the tenant has a duty to promptly occupy the property if the landlord puts the obligation to operate and maintain the non-conforming use in the lease
· Exceptions are valuable because there are no competitors allowed nearby, so the landlord wants the tenant to occupy and maintain the zoning exception
· If the use ceases, the exception lapses after a period of time
· If you zone a use out of existence, you have to compensate the landlord
C. Use and Interference with Use
Contractual provisions imposing limitations for the use of the property raise questions of construction and questions of enforcement
· To resolve interpretive questions, look at statutes and precedent
· Resolve ambiguities against the drafter to incentivise them to make the lease more clear
· Look at common usage and dictionary definitions
· Explicitly consult public policy, if it would be inequitable to interpret it otherwise
· To enforce, it is uncommon for courts not to enforce use restrictions in commercial leases b/c there is an implication there was bargaining and equal information, while in residential leases enforcement is more mixed
· All contractual obligations require the landlord to be fair and reasonable and in good faith
· Must consider how the rules affect other tenants in the premises
a. Illegality and 3rd Party Interference
When the tenant is using the land illegally:
1. If the use is illegal from the outset and the tenant knows this but the landlord does not, the burden is on the tenant and the landlord can enforce the lease
2. If the use is illegal from the outset and both the tenant and the landlord knew this, the tenant may break the lease
3. If the use becomes illegal after the lease is signed, assuming the tenant and landlord were both equally ignorant that the use would become illegal, the tenant may break the lease
Doctrine of commercial frustration: if the tenants use is frustrated by government action (but is not illegal), the tenant is allowed to break the lease
Requirements:
1. Landlord must have known of the tenant’s intended use
2. Must have been total or near total frustration
a. Look to see if the primary purpose/intention of the lease was frustrated (ie if for drinking and dancing and can no longer drink, just because still allow dancing doesn’t matter)
3. Cause of frustration must not be reasonably foreseeable at the time the lease was executed
Example: The tenant is a college bar and the government raises the drinking age so no one at the college can drink. The tenant can break the lease b/c their commercial purpose has been frustrated by the raised drinking age
b. Implied Warranty of Habitability
Implied warranty of fitness for a particular purpose: warranty of habitability for short term furnished residential properties for rent (ie vacation homes, Airbnb)
· Example: Ingalls v. Hobbs: house infested by bugs when they show up, had to stay somewhere else and didn’t pay the landlord, landlord sued for rent and the court ruled for the renters b/c implied warranty of fitness for a particular purpose
· Courts split on if you can use this is commercial leases, but majority say no
Large majority of state recognize an implied warranty of habitability for residential leases: landlord has a duty to make sure the premises are habitable
· To determine what is habitable, courts look at the housing code of the state, and if there is none they see if the property suited for reasonable habitation - may look at the latter test even if there is a housing code
· Example: Wade v. Jobe: the tenant had no hot water and sewage was accumulating in the basement which made the house unsafe for human occupancy; the tenant vacated the premises and the landlord sued for rent; the court held the implied warranty of habitability allowed the tenant to vacate the premises
Remedies for violation of implied warranty of habitability: 
1. Terminate: tenant can move out and terminate the lease
a. Here we’re either assuming that they’ve met doctrine of constructive eviction
b. Otherwise only applies if there is applicable law, as in DC -DC makes it illegal to rent out an uninhabitable premises, and a tenant may terminate if the premises is uninhabitable
2. Repair and deduct: after notice to landlord is provided and the landlord fails to repair, the tenant can repair and deduct cost from future rent obligations
a. Some jurisdictions limit to an amount or a number of times
i. CA limits to one month’s rent and twice a year
3. Reduce rent: courts split on the methods of how to figure out the value of premises that are uninhabitable b/c there isn’t a market for uninhabitable apartments
4. Damages: tenant remains and pays the whole rent, but sues for damages for breach of contract
Disclaiming warranty of habitability:
Courts are split on if you can modify warranty of habitability by contract
· CA says you can’t unless the lease allows the tenant to maintain the property themselves, and must put tenant on very explicit notice
· Uncommon b/c landlords wants to maintain control of repair of their own premises
c. Implied Warranty of Suitability
The implied warranty of suitability is the extension of the implied warranty of habitability to commercial leases
· Purely commercial doctrine
· Example: Davidow v. Inwood North: tenant entered into a lease for a doctor’s office, but the premises were leaking, lights were not working, and there were rats; the tenant vacated the premises and the landlord sued for rent; the court held b/c the premises were not suitable for a doctor’s office, the tenant was justified in not paying rent and in vacating the premises
d. Rule of Independent Covenant
The rule of independent covenant is a limitation on remedy. There is a core set of promises inherent in any landlord tenant relationship, but other promises not part of this core are independent
· If a party breaches a core promise, the other party has the right to terminate
· If a party breaches an extra independent covenant, the other party has no right to terminate (but still have other available remedies)
The landlord’s core promise is the implied covenant of quiet enjoyment: the landlord promises neither he nor anyone claiming through him nor any third person having superior title will disturb the tenant in the tenant’s use and enjoyment of the premises
· Applies to commercial and residential leases
· Cannot be waived
· The tenant can terminate the lease only if the landlord breaches this covenant
· Some states have resolved this by abolishing the rule of independent covenant, but this creates a problem if the landlord has breached a minor duty (ex. Failure to replace a lightbulb) b/c then the tenant can terminate the lease for a minor breach
e. Doctrine of Constructive Eviction
A landlord’s failure to perform a duty is a constructive eviction and we will treat the landlord’s failure to perform as if they have evicted the tenant
· B/c eviction is a breach of the covenant of quiet enjoyment, the tenant has the right to terminate
· Not limited to residential leases (also applies to commercial leases)
Elements of Doctrine of Constructive Eviction:
1. Duty: landlord fails to perform a duty
a. Works w/ the warranty of habitability, which creates a duty
b. Doesn’t have to be a property law duty, duty can come from anywhere
i. Examples: explicit promises of the landlord, landlord breach of criminal law such as molesting the tenant’s child
2. Substantial interference: landlord’s action or failure to act substantially interferes w/ tenant’s use
a. Limits the tenant’s right to terminate, must substantially interfere so a low-level breach is insufficient
3. Notice and opportunity to cure: tenant must give landlord notice and opportunity to cure
4. Failure to remedy and vacation w/in a reasonable time: after giving landlord notice, he must fail to remedy and then the tenant must actually leave
A tenant can claim constructive eviction as a result of the landlord’s failure to control the behavior of others
Examples:
· Louisiana Leasing Co v. Sokolow: the landlord wanted to evict the Sokolows b/c their kids were making too much noise and bothering the other tenants, the landlord is potentially a duty to the other tenants b/c the Sokolows are holding ‘of the landlord’ so the landlord is liable for their actions
· Gottdiener v. Mailhot: court found constructive eviction when new tenants forced old tenants to leave by vandalizing his car and otherwise disturbing his peace
· Eskanos & Supperstein v. Irwin: court found that a photo studio in a shopping center which was negatively impacted by music elsewhere in the center reaching them and the photo studio moved out; the court ruled this a constructive eviction b/c the lease prohibited tenants from playing music audible beyond their own area
D. Retaliatory Eviction
A landlord can generally evict a tenant for whatever reason but cannot make a retaliatory eviction when a tenant complains of a violation of housing codes
· A tenant can assert retaliatory eviction as a defense in eviction proceedings
· Generally will not apply to commercial tenants
· If a tenant vacates after a retaliatory eviction by the landlord, the tenant can bring an action for damages
· Damages could include moving costs, higher rent, etc.
· Has been expanded to protect tenants against other retaliatory evictions
· Examples: complaints of rent increases, complaints about implied warranty of habitability, tenant unionizing activities
· Includes non-property type retaliations
· Example: Landlord sexually molests daughter of tenant and tenant calls the police, in retaliation the landlord raises the rent and the tenant sues for retaliatory eviction, the court holds for the tenant citing the need to protect the tenant in ‘whistleblowing’ situations, public policy we want tenants to testify in these situations
E. Transfer
Freehold estates can be transferred in 2 ways:
1. Assignment: when a tenant transfers his entire tenancy to another, the law treats this as an assignment and tenant 1 drops out of the chain, tenant 2 holds directly of the landlord
a. Example: T1 who holds of L transfers to T2. T2 should pay rent directly to the landlord if this is an assignment.
2. Sublease: when a tenant transfers less than his entire tenancy to another, the law treats this as a sublease and tenant 1 remains in the chain
a. Example: T1 who holds of L transfers to T2. TT2 should pay rent to T1 who should continue paying rent to L if this is a sublease.
If the T2 (sublessee or assignee) is mistaken about whether they have an assignment or a sublease, it doesn’t matter, the rights follow what the transfer actually is, they are screwed
· Example: If T2 mistakenly believes he has a sublease (but in fact it’s an assignment) and pays rent to T1, and T1 takes the money but doesn’t pay landlord, the landlord can sue T2 for the rent
a. How to construe a transfer
2 approaches:
1. Common law approach/English rule (majority): 
a. If the old tenant retains a reversionary interest of any kind then the transfer is treated as a sublease
b. If the old tenant transfers all of his tenancy, the transfer is treated as an assignment regardless of intent of the parties
2. Intention of the parties (minority): look at what the parties intended
a. Example: Jaber v. Miller: the document called it an assignment, so it was treated as such
If T1 keeps something less than a reversionary interest (ex. right of re-entry), this is enough to make the transfer a sublease rather than an assignment
Examples: 
· Spears v. Canon de Carnue Land Grant: Landlord leases to T1, T1 pays landlord $200 and T2 pays T1 $300. Subletter T2 sues for the excess of the rent, saying that he’s been paying too much b/c this is not a sublease b/c T1 did not retain a reversion, so this is an assignment and the rent shouldn’t have gone up. Court noted T1 had retained the right to terminate if T2 failed to pay the rent (aka right of re-entry), court said this is sufficient to make this a sublease, not an assignment, and therefore the rent can be increased and T2 does not recover the excess
· Danaj v. Ansest: T1 had right of re-entry if T2 failed to keep operating as a gas station. The original lease gave the T1 the right to renew for an additional term. T2 exercised this right, which he could’ve done if this was an assignment, but this was not an assignment so only T1 can exercise the right to renew the lease, not T2. The court says it’s a sublease so agree that T2 cannot exercise this right, but says the right to re-new was transferred to T2 in the sublease, therefore the landlord can’t get out of the renewed lease
b. Privity of contract vs. Privity of estate
Privity of contract: parties can sue each other in contract law
· 3rd party beneficiary rule: when there is no contractual relationship b/w 2 parties but there is a promise intended to benefit a 3rd party, that 3rd party can sue to enforce the promise
Privity of estate: parties can sue each other in property law
· Promises will run w/ the land if that is the intention of the parties
For assignments: new tenant holds directly of the landlord
· T2 and L are in privity of estate
· T2 holds of L
· T2 and L are not in privity of contract, T1 and L are in privity of contract
· The original lease was b/w T1 and L, there was no new lease b/w T2 and L
For sublease: new tenant gets a sublessee of the old tenant and holds of the old tenant
· T and L are in privity of estate, S and T are also in privity of estate
· T holds of L, S holds of T
· T and L are in privity of contract, S and T are also in privity of contract
· The sublease is also a contract
· NO privity between L and S because there is no contract between the two and S holds of T (not L)
c. Freeing the original tenant in an assignment
In an assignment from T1 to T2, there is still privity of contract between T1 and L. Thus, L can sue T1 on the contract if T2 doesn’t pay L the rent. To avoid being held liable for the rent, T1 must do the following: 
1. Release of T1 by L
a. Requires an affirmative act by L
2. Assumption of the burden of the contract by T2
a. Gives L the ability to sue T2 in contract law
b. T2 ‘assumes’ the lease and agrees to be bound by the lease which was originally between L and T1, thus T2 assumes T1’s original obligations
c. Does not necessarily mean that L the bound by contract to T2, but he can be
3. L and T2 enter into a new contract called a novation
a. Not automatically created when you have a release and an assumption
b. Typically results in T1 dropping out because there is no privity of contract b/w L and T1 per the release and assumption, and no privity of estate b/c T1 assigned to T2
d. Prohibitions against assignments or sublets
Dispreferred b/c this is a restraint on alienation but allowed b/c a landlord should be able to restrict the tenancy to someone they can trust to pay
· Valid but constructed strictly against the landlord
· Example: if the lease says you can’t sublet, we will construe that to mean you can still assign, and vice versa
· Can be implied where part of the deal is the tenants provision of services to the landlord
· Example: if the tenant is the caretaker of the complex and gets the apartment in return for their services
e. Landlord permission for assignments or sublets
Can a landlord arbitrarily withhold his permission when a tenant requests to sublet or assign?
· Majority: Yes, can refuse consent arbitrarily for whatever reason
· Minority: No, we imply an obligation of good faith, the landlord must be reasonably withholding his permission
· There must be a commercially reasonable reason for the landlord to refuse consent
· If the landlord unreasonably withholds consent, this permits the tenant to terminate the lease
· Example: Kendall v. Ernest: landlord withheld permission to assign merely so they could get a higher rent from the new tenant, the court said this is not in good faith
· Reasonableness Factors: Financial responsibility of assignee, suitability of use, legality of the proposed use, need for alteration of the premise, nature of occupancy
If the lease requires consent for a transfer and the landlord gives consent, does the landlord lose the right to withhold consent in the future?
· Majority (Dumpor’s case): Yes, consent is never required again after a landlord has consented to an assignment once; they can never refuse assignment again
· Only applies to assignments, not subleases
· Minority 1: Extends Dumpor’s case to also apply to subleases
· Minority 2: No, you must get consent every time
F. Termination and Holdover Tenants
a. Improper Termination
If a landlord improperly terminates, the tenant can sue for possession and damages
A tenant improperly terminates a lease when:
1. Tenant stops paying rent but stays on the land
a. Landlord can sue for rent, the lease will typically provide for termination so the landlord can evict (otherwise landlord cannot terminate)
2. Tenant had a lease but he leaves before the end of the term and stops paying rent
If a tenant had a lease but he leaves before the end of the term and stops paying rent, the landlord had 3 options at common law:
1. Accept the surrender (and then sue for his contract damages)
a. Still a breach of contract for which you can recover damages b/c it does not release the tenant from their obligations, you are merely waive your ability to collect rent
b. Requires mitigation of damages, so if you rent out the property you’ll have little to no damages
c. Evidentiary problem b/c can’t prove damages that happen in the future
2. Refuse the surrender, leave premises empty and collect the rent from the old tenant (not available in all jurisdictions - either lease terminates OR landlord can allow recover diff b/w FRV and the contract price)
a. May have to sue repeatedly b/c can’t sue until the rent is due (ie monthly)
b. Does not require mitigation of damages
3. Refuse the surrender, rent the premises out to a new tenant, and collect the difference in rent (if any) from the old tenant
a. You’re electing to mitigate damages
b. If the landlord starts using the premises himself instead of leasing to a new tenant, we treat it the same way
c. By renting out to a new tenant, you breach the covenant of quiet enjoyment and the tenant is entitled to terminate and is thus off the hook
i. Solve this by treating it as if you are renting out to the new tenant on behalf of the old tenant as a sublease
1. There is a rebuttable presumption in favor the landlord that we assume the landlord is re-letting on the tenant’s behalf if the tenant defaults
a. May treat as re-letting on the landlord’s behalf if the tenant left right after moving in for a defect in the home and the landlord re-let afterwards (Example: if there were cockroaches)
2. Landlord is presumed to be re-letting on the tenant’s behalf if the landlord notifies the tenant he is leasing on his behalf
a. Will treat as re-letting on the landlord’s behalf if the landlord instead told the tenant he would enforce the tenant’s lease
1. Duty to Mitigate
The requirements for mitigation are generally that you have to reasonably try to mitigate damages
· Actions required for mitigation include showing the apartment to potential tenants, putting ads in the paper, putting up a ‘for sale’ sign
· Asking for a higher rent or refusing to accept a rental rate below market value does not necessarily mean you are not mitigating
· You are not mitigating if you make only minimal attempts to rent or ask for a ridiculously high rental price
· Duty to mitigate also applies to commercial leases
· Duty to mitigate cannot be waived
Failure to Mitigate
1. Majority: the landlord’s failure to mitigate reduces the amount the landlord can collect from the tenant by the amount he could’ve collected had he mitigated
2. Minority: the landlord’s failure to mitigate terminates the lease and the landlord cannot collect from the tenant at all
2. Acceleration Clauses
An acceleration clause is a clause in a lease which requires the tenant to pay for the remainder of the rent in the lease when they abandon the premises
· Solves the problem created when the landlord refuses the tenant’s surrender but they can’t sue until the rent is due, thus requiring monthly lawsuits
· Courts are split on the enforceability of acceleration clauses
· The landlord cannot collect the rent under the acceleration clause and then profit from renting out the premises b/c the tenant has paid rent to live there
· Problem b/c this leaves the property empty
· No duty to mitigate if we allow acceleration clauses
b. Holdover Tenants
A holdover tenant does not leave past the end of their tenancy
The landlord can either:
1. Treat the holdover tenant as trespasser or
2. Treat the holdover tenant as a periodic tenant
a. Period of the tenancy is fact-dependent
b. If the landlord increases the rent and the tenant fails to respond and holds over, the landlord can recover for the increased rent as long as he hold the tenant before he held over
After the landlord has made the election, he cannot change it
The landlord must make his choice within a reasonable time
Examples:
· Waiting 15 years after the lease terminated was long enough to show acquisences so the landlord could not treat the tenant as a trespasser
· Waiting 2 months and 2 days before eviction was considered a reasonable time and the landlord court treat them as a trespasser
The landlord makes the election explicitly by filing for election or telling the tenant or the landlord makes the election implicitly by failing to do anything
Examples:
· Renting out to someone else means the landlord treated the holdover tenant as a trespasser
· Accepting the holdover tenant’s rent means the landlord treated the holdover tenant as a periodic tenant
The rule is not mechanical, and whether tenants will be considered holdover tenants in based on the circumstances
Examples where not considered a holdover tenant:
· Commonwealth v. Hirschfield: when the tenant failed to move out until a few hours after the last day of the when, the landlord elected to treat the tenant as a periodic tenant for another year of the lease, which the court rejected
· Herter v. Mullen: the tenant held over for 15 days b/c his mom was sick, the court did not apply the law to treat him as a holdover tenant b/c he did not hold over voluntarily
Examples where considered a holdover tenant:
· Where the tenant was unable to find somewhere else to move after the end of the lease term, he was considered a holdover tenant
VII. Servitudes
Servitudes are an interest in land: a right to use the land of another for a particular purpose or to limit its use in specified ways
3 major types of servitudes:
1. Easement: legal interests in land, very formal
2. Real covenant: contractual interests in land (even though part of property law), very technical
3. Equitable servitude: equitable interests, when there was an unfair outcome of the law of real covenants governing the same contractual interests
Comparisons
1. Easements
a. Created: grant, reservation, implication, necessity, prescription
b. Horizontal privity: no
c. Vertical privity: no
d. Notice: no
e. Interests in gross assignable: yes if commercial; depends if personal
f. Touch and concern: no requirement
2. Real covenants
a. Created: a promise in writing
b. Horizontal privity: yes for burden; no for benefit
c. Vertical privity: yes
d. Notice: yes for burden; no for benefit
e. Interests in gross assignable: yes but the benefit will not touch and concern any land, so may affect running of the burden
f. Touch and concern: yes (QV)
3. Equitable servitudes (attached to the land)
a. Created: a promise in writing
b. Horizontal privity: no
c. Vertical privity: no
d. Notice: yes generally for burden, but not required if the burdened land is acquired w/o consideration
e. Interests in gross assignable: yes
f. Touch and concern: yes (QV)
A. Easements
An easement is the right to use someone else’s property in a specified way
· A real property interest
· Will never become possessory
· Not an estate in land
An easement is appurtenant if it benefits a particular piece of property
· The benefitting property is the dominant estate
· The other property which is subject to the easement is the servient estate
Whoever owns the dominant estate owns the easement
An easement is in gross if no particular parcel of property is benefitting from the easement
Examples:
· An easement granting the right to cross your land to get to the road from their land is an appurtenant easement
· An easement granting the electrical company the right to enter your land to maintain the wires crossing above your property is an easement in gross because it does not benefit any particular piece of property
The owner of the servient estate can grant as many easements as he wants so long as it does not interfere w/ the use of the easement
· Example: X allows Y to use a driveway to park his car and allows Z to use his driveway to install a gas line underneath

a. Distinguish from an Irrevocable License
A license is a grant of permission to use someone’s land which is revocable at any time, unlike an easement
· Whether an interest will be a license or a grant depends on the intention of the parties
· A license is personal and not assignable, and thus will not transfer when the land is sold
If a party has relied on the license, the other party expected them to rely on it, and both parties benefit from the license, the license is executed and becomes an irrevocable license
· Example: Shearer v. Hodnette: Hodnette had a license to use the road to reach their home and contributed to the upkeep of the road. Shearer subsequently dug a ditch blocking their access to the road. Because Shearer gave the license, Hodnette relied on the license, and both benefited from the upkeep of the road, the court held this was an irrevocable license

b. Affirmative v. Negative Easements
2 categories of easements:
Affirmative easement: right to use the property for a particular purpose
Negative easement: right to insist the adjoining landowner not do particular things on his land
4 types of negative easements recognized:
1. Light: owner of adjacent property can’t block your light
2. Air: owner of adjacent property can’t block your air
3. Subjacent or lateral support:
a. Lateral support: owner of adjacent property has to keep support for your land so can’t take down support walls keeping up your home even if on their land
b. Subjacent support: owner of adjacent property can’t allow for the underground mineral supports to decay leading to collapse of your land
4. Flow of an artificial stream
Modern:
1. View
2. Conservation: agree not to develop land
3. Facade: can’t fuck w/ the outside of the building
c. Creation of Easements
Ways to create an easement:
1. Grant: A grants by deed an easement to B
2. Reservation: B owns 2 parcels, sells 1 parcel to A reserving an easement in the parcel for himself
3. Reservation in a stranger: X owns 2 parcels, sells 1 parcel to A reserving an easement in B, who is a stranger to the deed
a. Majority rule: No reservation in a stranger. You must grant the easement in a separate document so that it will show up in a grantor search
i. Example: X owns 2 parcels, sells 1 parcel to A and grants an easement in B in the parcel
b. Minority rule: Reservation in a stranger is allowed. You cannot rely on a grantor/grantee search, you must actually read all the deeds in the chain of title
1. Easement by implication and necessity
Requirements for easement by implication:
1. Both properties owned at some time by the same party
a. 2 theories on if a mortgage severs ownership:
i. Lien theory: a mortgage is not a severance, just a security interest taken as collateral
ii. Title theory: when you convey a mortgage you are conveying title, so the bank owns the house, you just have a possessory interest
2. The use which gives rise to the easement is continued and apparent, intended to be permanent
a. Does not necessarily have to be visible
i. Example: Romanchuk v. Plotkin: court held a sewage installment was apparent even though it was underground b/c a plumber could’ve figured it out
3. Easement is necessary to the beneficial enjoyment of the land granted
Example: Romanchuk v. Plotkin: Romanchuk owned 2 pieces of property at one time. Plotkin now owns one piece of property and wants to enforce an easement by implication for a sewage installment. When Romanchuk sold the property, there was a severance of the unity of ownership. The severance was after the sewage installment was built because they used the lien theory. The easement was necessary b/c it was for sewage. Therefore, there was an easement by implication
Requirements for easement by necessity:
1. Both properties owned at some time by the same party
2. Common source of title must’ve created the situation causing the dominant estate to become landlocked
3. At the time the problem was created, the servient estate must’ve had access to the road
Easement by necessity is a subset of of easement by implication
Easement by necessity is always for an access easement
Does not matter if remote source of title
· Example: X granted to Y and Z, who granted to D and S. D can enforce an easement by necessity b/c X once owned both properties at the same time
2. Easement by Prescription
Prescription can only be used to create affirmative easements not negative easements
· Exception: Doctrine of ancient lights: One who receives undisturbed sunlight to his windows for 20 years acquires a negative easement against the adjacent landowner which precludes the adjacent landowner from blocking that light
Law of Custom: the public can require the right to an easement if it meets all 3 elements
1. Use had continued from time immemorial w/o interruption and as a right
2. It was certain as to place and persons
a. Meaning sufficiently well-defined, not vague
i. Example: the right of the public to use the beach as a beach
3. Reasonable as to subject matter
If all 3 requirements are met, the public gets an easement for use of the servient estate
Doctrine of implied dedication: convincing evidence that the owner intended to appropriate the land to public use will imply the grant of an easement
· Example: If you build an open plaza with benches, the court may find that you impliedly dedicated the plaza for use by the public
· In CA, you can post signs with “magic language” to prevent this dedication and reserve the ability to re-purpose land for another use at a later time
Public trust: the principle that certain natural and cultural resources are preserved for public use, and the gov’t owns and must protect and maintain these resources for the public’s use
· Originally applied only to beaches and oceans, giving the public access through the beaches to the oceans for access to waterways
· Extended to land owned by a private community organization
· Example: Matthews v. Bay Head: a private community organization was arbitrarily keeping people off of its beaches; the court gave public trust to allow the public access to the beaches
Prescription: continuous use over a long enough period of time allows you to acquire an easement by prescription even if you are not ‘the public’ under 2 theories:
1. Lost grant theory: operates under the fiction that at some time, the owner granted an easement and the court is recognizing it even without showing the grant
2. Adverse possession theory: courts take adverse possession from the estates system into the easements system
a. The statutory period is invoked even though ejectment has nothing to do with an easement
i. Must have continuous use in the same fashion (ie you can’t change your path)
b. Use is presumed to be without permission and thus adverse, the burden is on the landlord to prove that the use was with permission
i. Presumption of hostility
c. Exclusivity is met even though you’re sharing w/ the landowner as long as it’s not open to the public
i. Example: Fischer v. Grinbergs: for years, both parties used a driveway to access their garages and each paid to pave the driveway. The court held Fischer had adversely possessed an easement to use the driveway
Public Easement by Prescription:
1. Majority: recognize an easement by prescription in the public
a. Public can sue to enforce an easement by using a nominal plaintiff to sue on their behalf
i. Example: Interior Trails v. Swope: the public continuously used trails w/in the plaintiff’s property for the entirety of the statutory period. The court recognized an easement in the public
2. Minority: require a legal entity to get a prescription
a. Unlike the public, you can sue a group for improper use of an easement or you can purchase an easement from them if a new use is more favorable
b. Examples:
i. Zuni Tribe v. Platt: the Zunis took a specific route every 4 years on a pilgrimage while cutting down everything in their path on the way. The court held they had an easement by prescription under the adverse possession theory
ii. Country Club members constantly went onto the defendant’s land to retrieve golf balls. The court reasoned that the golfers were acting as agents of the country club rather than as members of the public and recognized a prescriptive easement in the club

b. Scope of Easements
1. Secondary Easements
A secondary easement is a collateral right necessary to the effective exercise of the primary easement
· Must prove that the easement is necessary
· Must be reasonable and minimally invasive
· Balancing the uses of the landowner and the easement-holder who both have a right
· If unreasonable, the easement-holder must pay for damages
Example: Farmer v. Kentucky Utilities Co.: the utility company had an easement enter the farmer’s land to access the wires, and they had a secondary easement giving them the right to clear the brush under the wires so long as this was a minimally invasive use of the easement
2. Easement benefiting another land
When the owner of the easement uses it to benefit land other than or in addition to the dominant estate, the easement holder is effectively changing the scope of the easement
· At common law, this terminated the easement
· Modernly, the court will grant an injunction or damages
Example: Penn Bowling v. Hot Shoppes: Hot Shoppes gave Penn Bowling an access easement. Penn then built a restaurant on his adjacent land and began to use the easement to make deliveries to that land. The court held Penn could not use the easement until they proved they weren’t benefitting the adjacent land
3. Change in use by easement-holder
When the nature of the owner’s use changes in some way, the easement holder is effectively changing the scope of the easement
· When the change in use is reasonable it is acceptable, when it is unreasonable it is considered beyond the scope of the easement
· Reasonableness Factors: volume of the use of the easement, whether servient estate can show actual damages, whether the changing use was foreseeable
· Whether the change in use is reasonable typically depends on damages
· Very fact intensive
Examples:
· P granted D a right of way easement for a road to agricultural land. The Ds built a house on the property and began using the easement to access the house on the land. The court held this was allowed because this was a reasonably expected change in use
· P granted D an easement to use his driveway. The D used the easement using standard vehicles, but then began to use heavier vehicles. The court held this was a reasonable extension of use b/c there were no damages to the driveway
· P granted a roadway easement to D. D began using a 6-wheel vehicle and then a 10-wheel vehicle. The court held this was beyond the scope of the easement mainly b/c there was actual injury to the P given the increased noise
· P granted an easement to the D to install and use a drain. The D wanted to upgrade to a bigger drain. The court held this was not w/in the scope of the easement

b. Transfer of Easements
1. Appurtenant Easements
Appurtenant easements are attached to the dominant estate and will automatically be transferred to whoever owns the dominant estate
· May agree to detach the easement or change the easement only if both parties agree
If the dominant estate is subdivided, the appurtenant easement attaches to each of the new parcels
· Exception: if the subdivision is inconsistent with the nature of the easement
2. Easements in Gross
Old rule: Easements in gross are personal and non-assignable
New rules:
1. Commercial use is treated as assignable, but must be separately transferred
a. Example: Farmer v. Kentucky Utilities Co.: power company had an easement to enter and maintain the power lines. If the power company sells to another, the easements can be transferred to the buyer
2. Non-commercial use is uncommonly treated as assignable, but if it was intended by the parties to be assignable, it is assignable
Easements in gross are intended to be subject to the one stock rule such that all assignees must agree on the use before any use can be made. Thus, the consent of a holder of an easement in gross is required for the easement in gross to be divided
· Derives from profit a prendre: the right to take something from another’s land, like gold or timber, which is subject to the one stock rule to prevent inefficient competition over resources
Example: Miller v. Lutheran Camp: the owner granted in Frank and Rufus an easement in gross to run and boat and bathhouse. Then Rufus gave a license to fish, boat, and bathe to the Lutherans. The court held that Rufus could not do this w/o Frank’s permission
B. Real Covenants
A covenant is a promise to do something or to refrain from doing something
· When 2 parties enter into a covenant and there is a breach of the promise, the law of contracts governs
· Applicable in common interest communities where all the the land owners make bilateral promises to each other to act or not act in a certain way (ex. Covenant not to paint your house pink)
· Covenants in gross are assignable and there is no issue as to whether or not the benefit or burden runs because the covenant is freestanding
Rule of Real Covenants
1. A real covenant must have consideration or must be given under seal
2. A contractor deed which creates a real covenant must meet the statute of frauds (written and signed by the person against whom enforcement is sought) so real covenants cannot arise through an oral agreement
The law of real covenants is enforceable both at law and in equity, so the benefitor can get damages and/or an injunction

a. Does the burden run?
The promisor had a piece of land and transferred to someone new - is the someone new bound by the burden of the promise? Can new owner be sued for breach of the promise?
Burden runs if 4 conditions are met:
1. Intention: must have intended the promisor’s successor be bound by the promise, any promise which purports to bind the promisor’s “heirs and assigns” (magic language)
a. Exception minority rule: Rule in Spencer’s Case, if the burden is in regards to something not yet in being, the burden will not run unless expressly accepted (ie use magic language)
i. Example: A promises B that A will build a barn on B’s property; in order for the burden to run, it must be that “A and his assigns promises that”
2. Privity: 2 kinds of privity, horizontal and vertical, both required for the burden to run
a. Horizontal privity is a relationship b/w the original 2 contracting parties - both must have been in a particular relationship at the time
i. 4 different views:
1. English rule: landlord/tenant
2. Massachusetts mutual relationship rule: both hold legal interests in a single parcel of land
a. Ex. L and T both have an interest in same property
b. Ex. Life estate and a reversion
c. Ex. Land owner and easement holder
d. Real Covenant Coupled with an Easement: Real covenant that satisfies horiz. privity because there is a servient estate and someone holds an easement.
3. Majority successive relationship rule: mutual relationship rule or deed
4. None required
b. Vertical privity is the relationship b/w the promisor and his successor in interest
i. Promisor’s successor must succeed to an identical estate (ie giving all that you have)
ii. Adverse possession meets if under color of title
3. Touch and concern: promise must touch and concern the land
a. Majority rule: for the burden of the promise to run, the promise must touch and concern both parcels, the benefitted land and the burdened land
b. Minority rule: need only touch and concern the burdened land (ie covenants in gross allowed)
4. Notice: the successor to the promise is not bound (burden will not run) unless he or she has notice of the covenant before buying (record notice, actual notice, constructive notice)
a. Record notice: a promise made in a recorded document (even if you don’t go back and read it)
Consequences for original promisor:
If we conclude the burden runs w/ the land, is B (original promisor) off the hook or is B still on the hook (for the promise)? B has no control over what B’ does, so may be unfair to allow A to sue B.
Depends on the nature of the promise:
· If the promise is to perform an act, the original promisor is not generally liable so not bound to the promise (ex. Promise to build a wall along the boundary). Only the promisor’s successor is bound.
· If the promise is to pay money the promisor may still be liable if the parties so intended - then the person who is suing can sue the original promisor or the promisor’s successor in interest

b. Does the benefit run?
3 conditions that must be met:
1. Intention: any kind of intention will suffice, magic language “heirs and assigns” signals that the benefit of the promise runs, shows we intend the benefit of the promise runs w/ the land; must intend the successors in assigns were intended to be able to sue
2. Vertical privity: Only requires a consensual transfer. Horizontal privity is not required. No identical estate requirement. Adverse possession meets if under color of title
3. Touch and concern: benefit must touch and concern the benefitted parcel, doesn’t have to touch and concern any burdened parcel
4. No requirement of notice to the new owner b/c there is no problem w/ the new owner being pleasantly surprised

c. Intention
Magic language of intention:
· “Both B and B of this covenant shall run with the land”
· “Heirs and assigns”
General rule is that intention will be determined on the facts if there is no magic language
· Rule in Spencer’s Case Exception: The burden will not run if the promise is related to something not in being at the time the promise is made unless magic language is used
· Example: B promises to build a wall along common boundary w/ A. Wall doesn’t exist at the time. B then sells the property to B’. Is B’ bound to promise to build the wall? No, unless the promise expressly intends to bind B’.
· Rule is abolished in majority of jurisdictions, still works in minority of jurisdictions

d. Privity of Estate
1. Horizontal Privity
Horizontal privity is the relationship b/w the 2 original contracted parties
· Only required for the running of the burden
4 different views to horizontal privity:
1. English rule: horizontal privity exists only in the landlord/tenant context, the burden will not run unless the original relationship was landlord/tenant relationship
2. Massachusetts rule/mutual relationship rule: horizontal privity exists if at the time the promise was made, both parties held legal interests in a single parcel of land
a. Example: landlord and tenant: landlord holds seisin, tenants hold non-freehold estate, therefore any promise that meets the English rule also keeps the MA rule
b. Extends further than the English rule: ex. Life estate and reversion, they meet requirement under the MA rule; ex. FSA and easement in servient estate
c. When horizontal privity exists b/c one party holds an easement in the other party’s land, the associated real covenant is called a ‘real covenant coupled w/ an easement’. Real covenant where the requirement for horizontal privity is met b/c one party holds an easement in the other party’s land
3. Majority rule/successive relationship rule: horizontal privity exists if either:
a. Mutual relationship rule satisfied
b. Real covenant is given in connection w/ the deed from one of the parties to another, a promise made in connection w/ a deed. If the promise is given in connection w/ a deed from one of the parties to another
i. Here MA rule is not met, they are successive holders of interest in some parcel
4. Minority rule: no horizontal privity required
2. Vertical Privity
Vertical privity is the relationship b/w the promisor and his/her successor in interest
· Satisfied when the successor succeeds to the estate of the original party in a voluntary transfer of some sort
· Buys it, gets it as a gift, inherits it, etc.
· Will not be met when there is adverse possession
2 special rules:
1. Identical estate requirement: For the burden to run, the promisor’s successor must succeed to an identical estate - same type/nature of the interest, not same area of property
a. Examples:
i. Met if B and B’ both hold in FSA
ii. If B holds in FSA and transfers a LE to B’, this is not identical and therefore vertical privity is not met even though the transfer was voluntary
b. This additional requirement does not apply on the benefit side, which just requires a voluntary transfer
2. Exception: adverse possession will meet the vertical privity requirement if it occurs under color of title (where claimant has a defective deed and adverse possession ‘cures’ the defect of the deed), treated as being in vertical privity

e. Touch and Concern
Promise must touch and concern the land, meaning it must somehow relate to the benefitted/burdened land, must not be freestanding
· Burdened parcel: touches and concerns if it relates to the ownership or possession of the burdened land
· Benefitted parcel: touches and concerns if it is of a nature likely to provide a particular benefit to possessor of the benefitted land
Majority rule: for the burden to run, the promise must touch and concern the benefit and burden
Minority rule: only needs to touch and concern the burdened parcel for the burden to run
Examples:
· Prudence promises Peter she will not sell liquor on her land b/c Peter has moral objections to alcohol. This touches and concerns Prudence’s land (b/c promise about her land) but it is not of particular benefit to some benefitted parcel. So this promise would touch and concern the burdened parcel but not any benefitted parcel, as it’s a personal benefit
· Same promise but Prudence and Peter’s parcels are adjacent and Peter is afraid that drinkers will keep him up at night b/c his house is nextdoor, he’s trying to maintain the quiet for his parcel. Here, promise touches and concerns a benefitted parcel and burdened parcel
Not ‘does it relate to the land’, but ‘is it the kind of promise which should last forever’
1. Covenant not to perform a physical act on burdened property clearly touches and concerns that property
a. Example: “you shall not sell alcohol on that property”
2. Covenant not to compete in a particular line of business on the burdened property touches and concerns that property
a. Example: “I shall not compete in a drycleaning business on this property”
b. Limited in duration and scope - covenants unreasonable in duration and scope do not touch and concern the land
i. Clearly this kind of promise relates to the land but courts are asking if this is the kind of promise that ought to last forever - courts say yes but only if reasonable in duration and scope
3. Covenant not to compete in a particular line of business on burdened property touches and concerns the benefitted property on which the promisee is operating his/her business
a. Example: dry-cleaning business 2 stores down
4. Covenants not to do specific things on burdened land are all negative covenants (promises not to do something). Negative covenants are almost always treated as touching and concerning the land. Affirmative covenants are requirements to do something affirmative (Example: Maintaining a ditch on the land)
a. English rule (minority rule): affirmative covenants don’t touch and concern the land; can semantically convert negative covenants to affirmative ones and vice versa
i. Gradually exceptions were recognized such as covenants to maintain specified physical features (Example: To maintain a ditch)
b. Majority rule:  In general, affirmative covenants can (but don’t always) touch and concern (generally applies to burdened land)
c. Minority: no touch and concern required for an affirmative covenant. The promise will only be invalid if:
i. Unreasonable restraint on alienation
ii. Undue restraint on trade
iii. Unconscionable or lack a rational justification
5. Performance of an act off the burdened property which doesn’t benefit burdened property doesn’t touch and concern the burdened property
a. Example: Seto sells me a parcel, and keeps the adjoining parcel. In return, I promise to build & maintain a barn on Seto’s land. This is an affirmative act off the burdened land (my land), so it doesn’t touch and concern the burdened land. So, it’s enforceable in contract, but not against a 3rd party as a servitude. This is not the sort of promise we would want my successor in interest to be bound by
6. Promise for payment of money that benefits the burdened property by increasing the value of the property touches and concerns the burdened property
a. Example: HOA fees for gated communities, agreements to maintain the garden or to pay into a fund

f. Notice
Burdened successor is not bound by the covenant unless he or she has notice of the covenant before buying (record notice, actual notice, constructive notice)
· Record notice: a promise made in a recorded document (even if you don’t go back and read it)
Benefitting successor may enforce even w/o notice (pleasant surprise is fine)
C. Equitable Servitudes
Courts of equity are willing to enforce some covenants that didn’t qualify under law of real covenants, became known as equitable servitudes which only get injunction not damages
· Key to limiting the scope of equitable servitudes is the touch and concern requirement
· Still need intention to bind successors, but this can often be implied
· Loose on the writing requirement
· ‘Inquiry notice’ is typical, meaning if you should’ve asked about it you are said to have notice
· Don’t need to have notice if it’s a gift for the burden to run
· Every promise which touches and concerns the land may be enforceable against successors; if it touches and concerns it may create an equitable servitude which endures (rather than merely a contract which is just b/w parties)

a. Combining Real Covenants and Equitable Servitudes
Some courts have abolished the distinction b/w real covenants and equitable servitudes
You can now get damages under the law of equitable servitudes
All emphasis of the analysis will now be in if the promise touches and concerns the land
b. Eliminating the Touch and Concern Requirement
Some courts have been persuaded to eliminate the touch and concern requirement in lieu of a reasonableness requirement
· If the covenant was reasonable at the time the promise was made it will be enforceable in damages 
· If the covenant is still reasonable today a court may grant injunctive relief
D. Implied Servitudes
Elements of Implied Servitudes:
1. Developer has a uniform scheme for development on which purchasers may be expected to rely
a. Can be in the deeds in the subdivision, can be on the plans, etc.
2. Buyer has notice of the scheme
a. Loose notice requirement, if you can look around and see the scheme, you are on notice
b. Inquiry notice: if you should have asked about it, you are on notice
If these elements are met, the buyer is bound by the servitude even if her deed did not include any promise because there is an implied servitude
Examples:
· Midstate v. Bell: there was a uniform scheme with a restrictive covenant for residential use only, but Midstate’s land was not expressly subject to the residential restriction on the deed. The court implied a covenant and ruled Midstate was subject to an implied covenant for residential use only and thus could not use the land to operate a garbage dump
· Lalonde v. Renaud: The land was being used as a public park but there was no restriction in the deed requiring it to be used for this. Regardless, the court implied a servitude to use the land as a park
· Hill: the land was restricted to use as a single family home and the defendants were using it as a group home for AIDs patients, 4 unrelated people. The court allowed the patients to stay b/c it was close enough to a family
E. Termination of Servitudes
3 ways to terminate a servitude:
1. Merger: when a party owns a dominant estate and gains possession of all the servient estates
2. Abandonment: courts require clear and convincing evidence of an intention to abandon
a. Very rare for courts to find abandonment
b. The mere fact that you’re sitting on your rights is not proof of abandonment
3. Adverse possession: there must be an existing use before another party can be hostile to the use

a. Equitable Defenses
Can only be used to refuse enforcement of equitable servitudes, can also eliminate right to enforce legal rights w/ equitable relief (ie you can’t get an injunction, but you can get damages)
Equitable Defenses (limiting injunctive relief, eliminates equitable servitudes)
1. Estoppel: generally, if the benefitted party acts so as to lead a reasonable person to believe the servitude has been abandoned and the other party relies on abandonment
a. Applies to all equity, not just servitudes
2. Relative hardship: if enforcing the servitude in equity will cause great hardship to the burdened party and afford only a small benefit to the benefitted party, courts will not enforce the servitude in servitude (ie no injunction, but can have damages)
3. Changed conditions: character of the neighborhood has changed so much that enforcement of the covenant won’t really benefit the benefitted party
a. Cannot relieve you if you are on the edge of a subdivision and there is commercial development on the edge of the subdivision
b. Example: El Di Inc v. Town of Bethany Beach: the neighborhood had a restrictive covenant against alcohol sales, but the town had grown into a huge party city so the covenant no longer made sense so the court did not enforce it

b. Right of Eminent Domain
Eminent domain is the process through which land can be taken for public use by the gov’t through forced sale
· In practice, private entities can do this too through the gov’t
· Requires a sale for fair market value
Does the gov’t also have to pay fair market value to the dominant estate if they take the servient estate for easements, real covenants, or equitable servitude?
· For easements they must pay the easement holder fair market value
· Majority: have to pay fair market value for equitable servitudes and real covenants
· Minority: do not have to pay fair market value equitable servitudes and real covenants b/c they are not land but contracts
F. Amendment of Servitudes
Parties can amend a servitude if they come to an agreement
· Bilateral monopoly: the person who owned the benefitted end can ‘hold you up’ because there is no price competition for the change
When a servitude benefits more than one person, the servitude is still conceptually bilateral, each homeowner is perceived to have a bilateral relationship with every other homeowner
· In theory, because a change of covenant requires the permission of every other homeowner, any unreasonable person can hold up a change of covenant
· Restrictive covenants have to be uniform across a subdivision
· You can’t have an exception for one lot, this is ‘against the essence’ of restrictive covenants
VIII. Assuring Good Title
A. Grantor/Grantee Index
Most land is described by metes and bounds meaning that land is described by monuments such as street intersections, trees, rocks, etc.
All deeds are indexed by grantor and grantee. When you buy land you first do the grantee search and see where the seller got the land from. From there, you will find who they got the land from, and so on until you find the source of title. The chain of title is the list of folks who owned the land from the root of title until the current owner.
Next, you will do the grantor search to see if the seller ever conveyed out what you are buying or if the seller ever conveyed out any restrictions on what you’re buying. Any easements on the land will show up in a grantor search
You are only required to do the grantee/grantor index search on your own property, not required to look for any adjacent property
Example: Witter v. Taggart: L granted an FSA in a northern parcel to W with an easement in the southern parcel and granted an FSA in the southern parcel to T with no mention of the easement. Because T was only required to do a search on his own property, he did not find the easement and therefore was not on notice of the easement and therefore not bound by the easement
You begin the grantor search from the date of the deed, not the date of the recordation
B. Common Law Rule
Common law rule: when 2 owners assert competing claims to a piece of property, the earlier deed wins
· “First in time is first in right”
· Example: O transfers Blackacre to A on day 1; O transfers Blackacre to B on day 2; as b/w A and B, A has the superior right
· True even if A got it as a gift and B purchased it
· Same rule applies to equitable interests: an equitable interest arises whenever we contract to do something in the future, agreement to do something in the future creates a present conveyance to do so in the future
· Example: O contracts to grant A an access easement, the next day O enters into a contract w/ B to sell the FSA w/o disclosing the contract to grant the easement to A
· Creates an equitable interest in A and B, first in time is first in right so A’s equitable interest trumps B’s equitable interest - so A gets the easement (but B still gets the rest of the FSA)
· No legal right b/c he hasn’t yet entered the contract
· That which should be done is treated as having been done, so this creates an immediate equitable interest in A and B
· Major exception: when the first interest is equitable and the 2nd interest is legal, first in time is first in right does not apply
· Example: O contracts w/ A to transfer an easement to A (equitable interest only); then O conveys legal title in FSA to B (legal interest) in a deed showing no encumbrances
· If B is a bona fide (ie good faith) purchaser for value w/ no notice, then B wins over A
· Doesn’t apply if B has notice of the transfer to A (b/c then not a BFP) and does not apply if he is not a purchaser (ie if he gets the property as a gift)
Ways the buyer can protect themselves
1. Title warranty from the seller
a. But this is only worth something if O has a deep pocket and is available to be sued
2. Title search
a. But expensive and may not resolve
3. Buy title insurance
C. Assurances in Deeds
3 types of deeds commonly used in the US:
1. General warranty deed: seller warrants he has good title
2. Special warranty deed: seller warrants that she hasn’t done anything to impair good title; there may be a problem but if there is one it occurred further back in the chain of title (ignore this, these aren’t common in practice)
3. Quit claim deed: no warranties, selling “as is”, purchaser’s problem if there’s a defect
Use of a quitclaim deed to clear title - can address possible defects in the title w/o putting the seller at risk of violating a covenant
Ex: Y’s land appears to be servient to an easement held by X. X hasn’t used it for yrs. X will not warrant he owns the easement. He may be willing to give Y a quitclaim deed w/ respect to land. So, if he owns anything, it will come back to Y.
If you think someone has an interest in your property, ask for a quitclaim deed to solve concerns. 
Use quitclaim deeds to address possible defects in title. 
If X has anything, he gives back. But he will not warrant that he has anything.

a. Covenants in a Warranty Deed
Typically have 6 covenants in a general warranty deed, have to be stated in the deed, not all general warranty deeds contain all 
1. Covenant of seisin: promise the seller is seised of the interest he claims to be conveying
a. Breached only if at the moment of conveyance the grantor is not seized of the property
2. Covenant of the power to convey: promise the seller has the authority to convey the property to the buyer
a. Example: if a seller owned property in FSA but there was a restrictive covenant not to sell the property to someone who was not white (when this was legal)
3. Covenant against encumbrances: typically “other than those listed”; promise there are no encumbrances such as servitudes
a. Breached if at the moment of conveyance the property is subject to an encumbrance not enclosed in the deed
b. Encumbrances are any real property interests in a 3rd party: includes profits, easements, servitudes, mortgages, leases, etc.; anything that affects the property
4. Covenant of quiet enjoyment: grantee will not be ousted by superior title at some time in the future (this is already implicit in other covenants)
5. Covenant of warranty: treated as identical to covenant of quiet enjoyment
6. Covenant of further assurances: promise to execute any documents necessary to perfect the grantee’s title
a. Example: if the deed doesn’t comply w/ legal requirements, you will comply to create one that does
b. Promise to comply in the future
Exception to covenant against encumbrances
If the seller gives a covenant against encumbrances but there’s an obvious encumbrance on the property
Courts are split
· Majority: a covenant is a covenant, doesn’t matter how obvious the encumbrance is; even if the buyer knows of the encumbrance, the seller is in breach
· Minority: exception for ‘open visible and notorious’ encumbrances, must be physically palpable
Breach of covenant against encumbrances and covenant of quiet enjoyment does not occur unless you lose in court
· Not sufficient to show there was an encumbrance, have to show someone asserted that encumbrance and he won in court (ie you lost)
· Buyer has to defend the claimant’s lawsuit at his/her own expense
· Will recover damages for change in fair market value
Example: Leach v. Gunnarson: the Gunnarssons lost b/c there was an easement, so the Gunnarssons will be able to sue the Leeches for a breach of warranty against encumbrances now that they lost to the in-laws in court

b. Breach of Deed Covenant
Remedies for breach of a covenant in a warranty deed:
· Ordinary remedy is damages: typically the amount you thought you got less the amount you got
· Majority of courts limit damages to the purchase price - b/c if you would’ve known, you wouldn’t have paid the purchase price
· Remedy for the breach of further assurances is injunction b/c it’s a promise to execute documents, so court will order you to execute the documents
Breach determination
For present covenants the breach will be measured at the moment of the conveyance
· Seisin
· Power to convey
· Against encumbrances
For future covenants the breach will be measured at some point in the future
· Quiet enjoyment
· Warranty
· Further assurances
Do the benefits of the covenant run w/ the land?
Benefits of present covenants DO NOT run w/ the land b/c it’s at the moment of the conveyance
· Can only sue the person that they bought it from
Benefits of future covenants DO run w/ the land so long as there is privity of estate
· Privity of estate is the conveyance of title of possession by one party to another
· Example: S sells to B1 in general warranty deed who sells to B2 (assume B1 had fled or its a quit claim deed or is otherwise not available); turns out S did not own the mineral rights and Exxon comes onto the property; can B2 sue S for the warranty deed when he sold the property to B1? Legal action b/w Exxon and B2 which B2 loses; can B2 now sue S? YES he can sue on the covenant of quiet enjoyment b/c that is a future covenant so benefit runs w/ the land
· Cause of action does not accrue until you’ve lost the suit against Exxon
D. Estoppel by Deed
Doctrine of after acquired title/estoppel by deed: When a grantor purports to transfer an interest in land which she does not own and later acquires title to that interest, the title passes automatically to the grantee
Examples:
· O (not the owner) transfers Blackacre to A. X later grants Blackacre to O. Blackacre will automatically transfer to A
· Apply before the recording acts
· Schwenn v. Kane: S transferred her mineral rights to her daughter, then sold the land in FSA to K. S sues K for the mineral rights but first takes the mineral rights from the daughter. Now K has the mineral rights b/c S purported to transfer it to them earlier, so the mineral rights are automatically transferred to them once S gets them from her daughter
When it’s a quitclaim deed (where you’re only selling whatever you own):
· Common law: quitclaim deed only coveys what the grantor had at the moment of the deed, doctrine does not apply
· Modern trend: look at the deed to see what was intended to be transferred, if doctrine was intended to be covered then it is covered
E. Recording Acts
Each Recording Act supersedes the common law if it applies (recording acts supersede), otherwise the common law applies (common law is first in time is first in right)
Only ask recording act question if a subsequent purchaser would lose under the common law
3 approaches to Recording Acts:
Do not read the statutes literally, all 3 types have been construed to apply only as they are commonly construed not on the literal reading of the statute
1. Race (majority): the first transferee to record wins; first in time is first in right, but if the second transferee wins the race to the recording office, then the second transferee wins
a. First conveyance is still valid but as b/w the 2 transferees, the 2nd wins if they record first
b. Incentive for everyone to do what they’re supposed to do and go to the recording office right away
c. Problem is when the 2nd transferee knows what the seller is doing, they are able to cheat the 1st transferee out of their land
2. Notice: Subsequent bona fide purchaser for value (ie not for a gift) would prevail if he was w/o notice of the earlier purchase so the 2nd transferee wins
a. First conveyance is still valid
b. Includes both actual and constructive notice
i. Subset of constructive notice is record notice: if you would’ve gone to the recording office and run the record search to find out about the original purchase, then you would have notice even if you hadn’t done so
c. Notice is evaluated from the moment you purchased (ie delivery of the deed)
d. Requirements of a bona fide purchaser: no notice (actual, constructive, or record) and grantor has good record title (can trace from grantee search to root of title)
e. Need not record at all
3. Race notice: under a race notice statute, subsequent bona fide purchaser wins ONLY IF he records first AND he has no notice of the prior transfer
a. Requirements of a bona fide purchaser: no notice and grantor has good record title
b. Arose b/c of this issue: assuming subsequent purchaser has no notice, and the first purchaser records first, then the subsequent purchaser records second, under a notice statute the subsequent purchaser would win b/c he had no notice - this seemed wrong so this third approach was developed
RESET RULE: If a subsequent purchaser wins under the recording act, he now has good title for purposes of the common law (we treat him as having first in time once you win under a recording act)
If the clerk mis-indexes a deed:
· Majority: we treat the deed as if it was validly recorded
· Minority: we do not treat the deed as validly recorded, parties must ensure it is properly recorded

a. Doctrine of Muniments of Title
Doctrine of muniments of title: Where one recorded document refers to another document, the buyer is deemed to have notice of the second document (even if that document is unrecorded)
· Applies to both notice statutes and race notice statutes
· Example: Guerin v. Sunburst: even though it was not recorded, b/c the mineral lease was referred to in the option to purchase, Guerin had record notice of the mineral lease
Doctrine is the majority rule but not the universal rule
2 minority rules:
1. Under the doctrine, the buyer will have notice of the 2nd document only if the 2nd document is also recorded and the 1st document tells us where (ie gives you directions/index for it at the recording office - if the first document makes it easy)
a. Under this rule, in Guerin v. Sunburst, Guerin would’ve won b/c the mineral lease was not recorded
2. No doctrine of muniments of title
a. Under this rule, in Guerin v. Sunburst, Guein would’ve won again b/c first in time is first in right, and the mineral lease was not recorded
Scope of the doctrine is not completely clear
If the option to purchase had been 50 years ago, the consequence may be that you can’t buy the property. You would raise the issue w/ the seller and ask them to clear title, so seller would have to do so or otherwise prove the title is clear
F. Marketable Title Acts
MTA defines the root of title as the most recent conveyance after a specified number of years (typically 30 years) - so look back 30 years, then the most recent grant before that 30 years is the root of title
· First conveyance w/ respect to property before a certain period of years will serve as the root of title and we won’t require a subsequent purchaser to look back any further
· 30 years+, nothing that happened before the root of title can affect the validity of your claim; so don’t have to look back more than 30 years+
Consequence: makes fraudulent titles valid
· Can make a conveyance w/o any actual right to the land, and then after a period of time that will become the root of title
· Looking back further will only help you determine that you should not buy the land from the ‘rightful’ seller, it won’t help the screwed over person that you were going to buy it from
Potential solution 1: Can protect self by filing a notice of claim periodically and putting it into the recording office; if you file a notice of claim, then you win
But a purchaser can’t find the notice of claim unless they do the search all the way back to the beginning of time, so have to do the entire recording act search which undermines the purpose of the MTA
Potential Solution 2: exclude ‘wild deeds’ from the operation of the act to prevent fraudulent deeds from being valid
A wild deed is one that does not appear in the chain of title (conveys something he doesn’t have)
But can’t figure out if it is a wild deed w/o doing the chain of title search; thus excluding wild deeds undermines the purpose of the act
Can wild deeds serve as a root of title? Courts are split:
1. They have to be able to serve as RoT or purposes of MTA are undermined, but this means we validate fraudulent deeds
2. No they cannot be RoT; so you have to do the title search all the way back, but then MTA is irrelevant in terms of what you should do
Potential Solution 3: Land registration/Torrens system
Registration certificate for each piece of land in the system, certificate is conclusive evidence of ownership of the land (free and clear of all encumbrances)
To register land, you have to go to court in an action similar to an action to quiet title by suing a John Doe and publishing in a newspaper
2 problems w/ system
1. B/c you have to file a lawsuit, this is expensive
2. Excludes certain types of encumbrances (such as easements)
a. Anytime you exclude a claim, you have to conduct a title search anyways
b. Therefore, no point in getting Torrens certificate b/c doesn’t actually ensure good title
Title Overview
1. Common law
2. Recording Act
3. Marketable title act 
4. Torrens system
IX. Purchase and Sale of Real Estate
A standard real estate transaction has multiple people involved: the buyer, seller, agent, broker, etc.
A. Seller’s Responsibility
Seller’s responsibility - common law:
At common law, the seller had no liability to the buyer absent an express warranty
The seller will only be liable for affirmative misrepresentations and defects affirmatively concealed (Example: placing a rug over a hole in the floor)
If the seller did not know of the defect, they are not liable
Seller’s responsibility - modern:
1. For homebuilders (sales of new homes, commercial home builder): all jurdx now impose an implied warranty of habitability on new home sales
a. Builder warrants free from defective materials + they used proper building methods
b. Changes common law rule - the builder doesn’t have to know of the defects or have made any representations 
2. For used homes: 
a. Seller affirmatively required to disclose known defects that are not readily discoverable by the buyer (ex. Termites, leaks in the roof)
b. If sellers knows of defect a buyer might readily discover (ex no door) then the seller isn’t obligated to disclose
3. For sellers of commercial property: the old common law - no affirmative misrep, but no obligation to disclose
a. But typically will have their own provisions in the lease
Sale of new homes by commercial builders
You bought the house from original builder, then you sold it to another: is the seller liable to the 2nd buyer?
· Not clear if actions by a buyer on implied warranty of habitability are actions in tort or actions in contract - if in contract worry about if the benefit has run
· Split in courts 50/50 on if seller is liable to 2nd buyer
· If contractual warranty, can the buyer disclaim the warranty? A few courts say yes, but distinguish b/w general and specific disclaimers
· General disclaimers (seller not liable for any defects in manufacture/workmanship) are disfavored
· Specific are more likely to be enforced  (ex. Not liable for leaks in the roof)
B. Duties of Brokers
Duties of brokers
Assuming contracts don’t impose any duties on the broker - what duty to disclose does the broker have?
· Law of agency: deals w/ the relationship b/w 2 parties, a principle and an agent; arises when one person (agent) voluntarily agrees to undertake to represent the interest of another (principle)
· No consideration is required
2 characteristics of agency relationships;
1. Agent can bind the principle
2. Agent has fiduciary responsibilities to the principle - an obligation to take the principle’s interest into account over and above your own
a. Failure to do so is a cause of action for breach of fiduciary responsibility
Under the law of agency, whether an agency relationship is created is a question of intention - did the parties intend to create one? In practice, determine this by looking at what the parties did
If the agent acts on the principle’s behalf, an agency relationship is created
Mere transmission of an offer is not sufficient to be your agent. If your broker begins to negotiate on your (buyer’s) behalf, she’s acting as buyer’s agent
Listing broker (rep for the seller)
Agents have the same duties as their principle, so if the seller has a duty to disclose so does the broker
Buyer’s broker (rep for the buyer)
As a matter of convention, all brokers are deemed to represent the seller. So this broker technically represents the seller. Therefore, he also have the obligation to disclose if the seller has the obligation to disclose defects to the buyer
Possibility of conflict of interest b/c the buyer’s broker may undertake to rep the interests of the buyer (ex. Advising the buyer how to purchase), then the buyer’s broker becomes the buyer’s agent. He does not at that time cease to be the seller’s agent. Now has fiduciary responsibility to 2 diff people
In the seller’s interest that defects are not disclosed (unless required to disclose), so broker’s responsibility is not to disclose. His duty to the buyer requires him to disclose. Therefore, conflict of interest
Buyer’s broker can bind the seller: if your broker lies to you, he is liable for seller’s misrepresentation
If your broker knows of the defect, that knowledge is imputed to his principle and the seller is obligated to tell you about the defect that your broker knows about (doesn’t matter if the seller doesn’t know about it)
