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PROPERTY
I. Introduction 

a. Principe of Possession: A protectable property interest originates at the moment of possession
i. Taking possession of unowned things is the only possible way to acquire ownership 

ii. First Possession vs. Common ownership systems

1. Philosophical considerations… Both have their issues, but case stronger for first possession (common ownership –reshuffling ownership, attaching interests of those who have expended their labor and taken economic risks, public control…) 

2. Most importantly, the first possession rule has been the organizing principle of most social institutions. Common law history of the way courts have adjudicated.

iii. Rule of Capture (Pierson v. Post)

iv. Rule of First Occupancy –possession easier to prove than ownership. Encourages a “no grabbing” rule
b. Need purpose/reason in defining a property right (i.e. value or use to protect). Rules structured around the ‘why’ (consider collateral consequences too)

II. Rights of Possessor of Land

a. First possession theory 

i. A prior possessor prevails over a subsequent possessor. Protected against all except the true owner. Difference not one of kind, but of hierarchy ( True owner > Prior possessor > Subsequent possessor

b. Tapscott v. Cobbs
i. An action for ejection satisfied on the ‘force of mere prior possession’ and not only the ‘strength of own title.’ You just have to show prior possession. Court created the presumption that an heir has prior possession (rebuttable)
ii. Underlying concept: Acquisition of property through possession. Not to ‘invite disorderly scramble for possession’ when state of the title might be murky.
III. ADVERSE POSSESSION
a. Originated where courts added requirements to the statute of limitations for the action of ejectment by an owner. 

i. SoL accrues as someone with inferior rights possesses the land, begins to run, then expires when owner may no longer bring ejection c/a

ii. Purpose behind the rules –rewarding the productive use of land and punishing an owner for sitting on his/her rights (greater societal interest). Incentivize people to pay attention to their affairs
iii. 5 added rules. Possession must be: 

b. ACTUAL: if AP’s activities are consistent with how a reasonable owner might have used the land (living on property, enclosing it, improving it are sufficient, but not necessary)

c. OPEN AND NOTORIOUS: if AP’s activities would put a person of ordinary prudence on notice, either constructive (necessary) or actual (sufficient).

i. If owner exercised due diligence in checking on land, would have learned of AP. Fairness to give owner opportunity to take action
d. CONTINUOUS: if AP’s activities are consistent with the expected continuity of use for the particular type/nature of land. There may be lapses of time between use
e. EXCLUSIVE: even if others used the property during AP’s time of possession

i. If permissive or if not, behaved like an owner would

f. HOSTILE: 

i. Majority (Connecticut) rule: Hostile if possession is objectively adverse.

1. Objectively Adverse –inconsistent with the true owner’s legal rights. Ill will not required; mistaken belief satisfies. Permission, implicit or explicit, negates; so permission as a defense.

ii. Minority (Maine) rule: AP has to know is doing something intentionally wrong (state of mind requirement)

iii. Minority (Iowa) rule: AP has to make an honest mistake and cannot know is violating another’s rights (opposite state of mind requirement)

g. If all elements met, true owner’s rights are extinguished and AP gains title against all the world

h. Jarvis v. Gillespie
i. (’s possession of property where used for grazing cattle, parking vehicles, staging for logging, storing wood, cutting Christmas trees, erecting a fence and posting a no trespassing sign where visible from the road and only person to use held to meet all the elements of AP.
i. Mannillo v. Gorski
i. Where (’s steps encroached on neighbor’s land 15 inches, this ‘mistaken belief’ satisfied hostility requirement (majority Connecticut rule).
ii. When the encroachment is minor, no presumption of knowledge; the true owner must have actual knowledge to meet the open and notorious requirement because constructive knowledge would create too great a burden and the true owner needs opportunity to learn of AP and to act.

iii. Innocent Improver Doctrine –whether AP should be awarded compensation for conveyance/improvements. Rule of equity vs. rule of law (procedural difference)

j. Carpenter v. Ruperto
i. AP ( did not meet the hostility (‘under a claim of right’) requirement under the Iowa minority rule because knew had no legal right/claim of ownership when cleared several feet of adjacent property, planted on it, installed a propane tank and built a driveway. Requires good faith.

ii. ‘Claim of right’ =hostility

k. ‘Color of title’ =substitute claim of right in some circumstances. Title transfer, but defective, i.e. not properly notarized, etc. AP as a way to cure defects in deeds.

i. If claiming under color of title, 3 changes/advantages: 

1. Hostility requirement automatically met

2. In some states, statutory period shortened

3. If AP only occupies a portion of the land, still get all that is included in the deed (vs. under claim of right, get only what is occupied)

l. Tacking ( possession of one possessor can be aggregated with the possession of another to satisfy the time period (S of L) under the applicable statute, if the parties are in privity
i. Privity =with permission of the prior possessor. Transfer must be consensual, i.e. sale, gift, inheritance (bequeathed or intestacy). (Not consensual =foreclosure, tax lien, etc.)

ii. Purpose: To require owners to behave with due diligence and responsibility in looking after their property.

iii. In the case of ‘time slices’ (present and future interests/estates):

1. If the division of time slices occurs on the AP’s side, all are in privity and tack. 

2. If the division of time slices occurs on the O’s side and the AP enters before the division, then all in privity and tack.

a. Reason: There was a time when O had the right and incentive to look after the land and did not do it. Fair to AP.

3. If the division of time slices occurs on the O’s side and the AP enters after the division, then not in privity and no tacking.

a. Reason: Fair to remainderman. The present interest holder had an opportunity to eject, but may not have had an incentive. Remainderman may have an incentive, but no power.

iv. AP gets what original possessor had (i.e. if present interest holder in life estate, AP gets a life estate. When AP dies and remainderman takes, then clock starts ticking and S of L starts over because AP and remainderman not in privity).

m. Tolling ( statute of limitation clock stops. No common law rules, just statute and each with different rules. 

i. Tolled if under “disability”: under 18, insane, imprisoned.


ii. Does not apply when AP interrupted when O re-enters. Clock restarts.

1. Mendonca v. Cities Service Oil Co. –lack of continuity (exclusive or continuous possession) when owner interrupts by taking down a fence built 24-feet over onto its property, uses the area as a construction zone for 3 weeks, then rebuilds the fence in the same wrong place. No tolling. S of L restarted.
n. In cases of holdover tenant, sufficient repudiation required –by word or act. Without repudiation, wrongful possession (under claim of right) would not commence until the landlord treated tenant as a trespasser. 

1. Need ‘unequivocal conduct,’ enough to put owner on notice. Either actual notice (sufficient) or open/notorious and hostile. Otherwise presumed permission continues (permission not hostile).

2. Purpose: To put the landlord on notice

IV. ESTATES OF LAND
a. “Slicing and dicing” property by time
V. FREEHOLD ESTATES

a. Analyzing Grants: 

i. Apply any interpretive rules.

ii. Name the interests
1. Always name in the order set forth in the granting instrument. Go grant-by-grant.

2. Name pre- and post-1536 Statute of Uses

iii. Apply the ‘upfront’ rules

1. Rules in Shelley’s Case

2. Doctrine of Worthier Title

3. Rule Against Perpetuities

iv. Apply the ‘wait and see’ rules

1. Rule of Destructibility of Contingent Remainders

2. Second Aspect of Purefoy
3. Rule Against Perpetuities (‘wait and see’ version)

VI. PRESENT INTERESTS

a. Historical context in feudal system

i. Land held of the lord, by the tenant. A personal relationship. An exchange of services in exchange for land (like rent). 

ii. In feudal times, the person available to provide services had seisin, was seised of the land.

iii. Freeholder incidents became fixed due to the Magna Carta (like rent control) vs. non-freeholder.

iv. These vertical relationships eroded, shifting to horizontal transferring of property (modern property law) as the accidental result of an anti-tax avoidance statute. Land became freely alienable.

1. 1290 Statute (quia emptores terrarum)–all transfers to be by substitution (assignment), not subinfeudation

a. Subinfeudation –K ( T-1 ( T-2 

i. Transferring a lesser estate

b. Assignment –K ( T-1; T-1 ( T-2

i. Transferring full tenancy 

v. Owners able to control property after they die… Counter-pressure to limit long-term control. Rules.

b. Seisin ( possession of land by freehold estate. Different than ownership and possession. One owns an estate (or interest in land), not land.
i. Freehold interest with current right to possession =seisin

ii. Not all owners have seisin. Even AP can have seisin before S of L expires.

iii. Non-freehold =mere occupancy

c. Alienable ( owner can transfer property by sale or gift

d. Devisable ( owner can transfer property by will

e. Descendible ( owner can pass to heirs at law

f. 5 types of freehold estates (numerous clausus ( law limiting the number of types of right courts will acknowledge as being “property”):

i. Fee simple absolute

ii. Fee simple determinable

iii. Fee simple on condition subsequent

iv. Fee tail (fee simple conditional)

v. Life estate

	FREEHOLD ESTATES

	Present Interest
	“Magic language”
	Future Interest –in grantor
	Future Interest –in third person

	Fee simple absolute
	“and his heirs”
	N/A
	N/A

	Fee simple determinable
	“so long as”; “while”; “during”
	Possibility of reverter
	Executory interests

	Fee simple on condition subsequent
	“provided that”; “on condition”; “but if”
	Right of re-entry for condition broken or power of termination
	Executory interests

	Fee tail
	“and the heirs of (his or her) body”
	Reversion
	Remainders

	Life estate
	“for life”
	Reversion
	Remainders


g. Logical possibilities –3 groups in 3 “flavors”:
	
	Absolute
	Determinable
	On Condition Subsequent

	Fee Simple
	Fee simple absolute
	Fee simple determinable
	Fee simple on condition subsequent

	Fee Tail
	Fee tail
	Fee tail determinable
	Fee tail on condition subsequent

	Life estate
	Life estate
	Determinable life estate
	Life estate on condition subsequent


h. ‘Words of Purchase’ –describe to whom interest is going. Who

i. ‘Words of Limitation’ –describe the kind of interest getting. What

j. Special rules for each kind of interest…

k. FEE SIMPLE ABSOLUTE: Right to property from now until the end of time.
i. Alienable, descendible, devisable

ii. Ex: O ( A and his heirs
1. A =words of purchase, ‘and his heirs’/FSA =words of limitation

iii. White v. Brown 
1. Court relied on the presumption of FSA where unclear language to specify type of estate to be transferred. Also presumption of testator’s intent to make a whole disposition through the will vs. partial intestacy.
2. Holographic will where π to “have home to live in and not to be sold.” ( =heirs at law. Question of whether LE in ( with reversion in ( (what (s wanted) or FSA in ( (what ( wanted). Property was to be sold no matter what because cannot restrict selling in FSA.

l. FEE SIMPLE DETERMINABLE: 
i. Descendible, devisable, not alienable

ii. Continue until some specified event. 
iii. Automatically terminates when condition is satisfied. Grantor retains a possibility of reverter.

iv. ‘Language of duration’ 

v. S of L for AP clock starts ticking

m. FEE SIMPLE ON CONDITION SUBSEQUENT: 
i. Descendible, devisable, not alienable

ii. Also ends by reason of specified event

iii. Difference is does not end automatically…
iv. Once triggering event occurs, holder of reversionary interest may exercise the ‘right of re-entry’ to get property back. Must invoke. Not automatic.

v. ‘Language of condition’

vi. Mahrenholz v. County of Board of School Trustees of Lawrence Co.
1. *General rule to look at grantor’s intentions through reading the grant. Look at language and draw inferences.
2. Grant poorly drafted, so unclear if fee simple determinable or on condition subsequent

a. If determinable, then possibility of reverter, so automatic termination upon breaking condition (in this case, not using land for school purposes).

b. If on condition subsequent, then right of re-entry, so must be invoked upon breaking condition.

3. Court ruled that due to analysis of language (“only” as language of duration) and inferences of grantor’s intentions.
a. Fee simple determinable, so automatic termination of present interest upon the breaking of the condition, so alienable. Therefore, future interest holder’s transferring of interests to ( is valid.

vii. S of L for action of ejectment (AP) accruing when conditions broken: 
1. Majority rule –S of L accrues as soon as condition is broken, regardless of whether determinable or condition subsequent. 

2. Minority rule –S of L accrues immediately if determinable and for condition subsequent, when right of re-entry is invoked. Courts have ruled must be invoked within a “reasonable period” of time (does not specify, but have said 48 years too long)

viii. Alby v. Banc One Financial
1. Case is an outlier –suggests ways of getting around the restraint on alienation.

2. ( sold property to niece on condition that automatic reverter should the property be “mortgaged or encumbered” (fee simple determinable). Niece mortgaged twice, defaulted, purchased by ( bank. ( suit that property automatically reverted back to ( when condition broken (property mortgaged).

3. Issue: Not mortgaging property a valid restraint? 
4. The rule against restraints on alienation: prohibit unreasonable restraints on alienation

a. The reasonableness approach: Reasonable restraints valid if justified by the legitimate interests of the parties

i. Balance/tension between the intention of the grantor and the strong public policy against restrictions on alienation

ii. Look at restraint’s scope & duration, purpose and consideration

5. Court held valid restraint because legitimate interests of the parties outweighed public policy (contract argument –parties agreed to condition for reduced purchase price)

n. FEE TAIL:

i. Descendible, alienable, not devisable (alienable life interest followed by the tail)
ii. Successor to fee simple conditional 

1. 1285 Statute ‘De donis conditionalibus’ said if intend to create fee simple conditional, create a fee tail.

iii. Reverts to original grantor and heirs only if present interest holder’s line dies out.

iv. Rule of Primogeniture ( property interest goes to the eldest son, unless none, then to daughters equally
v. 4 types: 

1. Fee tail general

2. Fee tail male
3. Fee tail female

4. Fee tail special (‘and the heirs of his body by _____’)

vi. 1472 Taltarum’s Case –Common recovery (way around the fee tail)

1. Convoluted ‘collusive lawsuit’ as a way for tenant-in-tail to convert fee tail to FSA. Dishonest practice 

2. King uses to convert fee tail that takes by the feudal incident of forfeiture to a FSA. Consequence =heirs hate King, anarchy… War of Roses (ends in 1471)

a. Response: Courts recognize ‘common recovery’ and allow “disentailing” (nursery rhyme: 3 Blind Mice)

3. Circumvention of fee tail =strict settlement (Pride & Prejudice)

a. Jurisdictions began allowing conversion of fee tail to FSA without expensive common recovery process

vii. Robins Island
1. Modern example of fee tail being relevant (otherwise widely irrelevant).

2. Holding turned on who held seisin –whether statute abolishing the FT converted the tail to FSA or converted the LE to FSA. Court held seisin is in the person with the current possessory right (who provided knight service to the King historically), i.e. the LE. 
3. So ( (State of NY) who held LE won, not ( (heirs) who held tail

viii. Failure of Issue Construction 
1. Interpretive rule (and also substantive)

2. “Die without issue” Analysis:

a. Indefinite or Definite?

b. If definite, Substitutional or Successive?

c. No renaming; figure out what happens/the effect of the interpretation –who gets what/where the right of possession passes.

3. INDEFINITE ( keep asking as have kids, has the line died out? Died without issue?

a. As if said in fee tail, modifying preceding interest

4. DEFINITE ( only one time ask, has the line died out? Died without issue?

a. Read literally as a divesting event

b. Majority rule: Use the definite failure of issue construction.

i. Exception: When construction follows immediately after an interest already in fee tail. When preceding interest is already in fee tail, then use indefinite construction.

1. Ex: O ( A and the heirs of her body, but if A dies without issue then to B and his heirs.

a. Already in fee tail, but “but if A dies without issue” is superfluous, exclamatory

c. Definite triggers another interpretive question/rule: Substitutional vs. Successive… (depends on jurisdiction) 

i. Ex: O ( A for life and upon A’s death, to B and his heirs, but if B dies without issue, then to C and his heirs.

LE in A, vested remainder in B, shifting executory interest in C
ii. SUBSTITUTIONAL –“before” 

1. How can the right to possession pass? 
a. At A’s death, B either died without issue or did not die without issue. If he did not, then right to possession goes to B. If he did, then it goes to C.

iii. SUCCESSIVE –“ever”

1. How can the right to possession pass? 

a. At A’s death, same as above. If B took right to possession, then C takes when/if B dies without issue.

o. LIFE ESTATE:

i. Alienable, not devisable nor descendible

ii. Measuring life =that of grantee, unless says otherwise

iii. Ex: O ( A for life

1. If A ( B, then B’s interest measured by A’s life (‘life estate per autre vie’)

iv. Assume everyone has heirs. Escheats to the state is super rare.

p. The Law of Waste
i. Applies when the current possessor does something physical to the land that might adversely affect future interest.

1. Physical waste, not something like failure to pay mortgage or failure to eject AP.

ii. Could arise anytime there is a time slice division 

iii. Affirmative or Permissive

1. Affirmative –commission 

2. Permissive –omission (failure in obligations; very few contexts where actionable)

iv. Common law: the present holder cannot make major changes, or damage to land.

v. Today: Look at if the change reduces that value of the property (the future interest)

vi. Problem: What if changes increase value to the property? Damages? 

vii. Problem: Rule –Damages only available if future interest holder joins as parties to the lawsuit all other possible future interest holders (since damages must be divided up according to percentage of future interest, but cannot do that if not yet born).

1. If can’t sue for damages, then an injunction 

viii. Trusts: 

1. Court in Law ( legal estates (present and future interests)

2. Court in Equity ( trusts (wealth transfers) 

a. Ex: O ( T in trust for A for life and then to B 

i. T in FSA, equitable LE in A, equitable vested remainder in B

b. Equity is a mechanism to consolidate legal title even though divided us in time slices. If someone offers to buy property, there is someone who can convey interest in FSA (T).

3. Trustees hold in FSA and have the power to convey a freehold estate for a duration that makes sense. Can do more than a present interest holder who holds less (i.e. a life estate)

a. Can inform T of obligations and provide extra money for maintenance, etc. (no obligation for beneficiaries)

VII. FUTURE INTERESTS

a. Interest in land without a current right to possession

b. Reversion: if future interest (what’s leftover) is kept by the grantor

i. Ex: O ( A for life

1. Life estate in A, reversion in O

c. Remainder: if it’s given away (created in a third party)
i. Ex: O ( A for life, then to B

1. Life estate in A, remainder in B

d. Executory Interest: what follows a determinable or condition subsequent when future interest granted originally to a third party.

i. Not all future interests held by third parties are remainders or executory interests.

e. Natural vs. Unnatural termination

i. Natural termination ( party dies (remainder/reversion)
1. Can never be treated as a condition precedent
ii. Unnatural termination ( a breach of condition (divestment/defeasement)

f. See ‘Future Interest Flowchart’

g. REMAINDER
i. Follows immediately after the natural termination of a preceding estate

ii. Created in favor of a third party (limited in favor of a transferee)

iii. Can become a present interest upon the expiration of all prior interests simultaneously created

1. Cannot divest any interest

2. Caveat: Present interest must be a freehold (vs. nonfreehold) estate (seised –right to possession)
a. Ex: O ( R for 1 year, then to B

i. A tenancy, not one of the 5 freehold present interests. So a reversion, not a remainder follows.

iv. Can either be contingent or not (vested)…
v. CONTINGENT 
1. If:

a. Unborn or unascertained, or
b. Condition precedent

i. Meeting a condition before allowed on the land (different than condition subsequent)
2. Always follow a contingent remainder with a reversion when stating a title.

vi. If not contingent, then can be one of 3 vested interests: 
1. Vested remainder subject to complete divestment

2. Vested remainder subject to open 

3. Vested remainder

vii. VESTED 
1. Subject to complete divestment
a. Confusing and won’t be tested because unclear whether divests future interest holder before takes or after (a condition subsequent)
2. Subject to open

a. Partial divestment

b. If given to a class of people vs. those specifically named

i. i.e. to ____’s children
c. Vested if 2 conditions met: 

i. At least 1 ascertainable member of the class

ii. No unmet conditions precedent

d. Open if new members can join the class. Closed if no new members can join. 

i. Class closure rules: 

1. Physiologically ( when parent dies (no illness, old age, etc., just death)
2. Rule of convenience ( when at least one member of the class can take. Whenever any member of the class is entitled to demand possession of his/her share (not that actually possesses, just when can). A rule of construction, so can be overwritten by grantor’s intent (i.e. “regardless of when born” –so class not closed)
e. Once vests, cannot divest if members of class die

f. *Always ignore the “child in the womb” problem

g. In RE Estate of Houston
i. Vocabulary: 

1. Per capita ( per head/person

2. Per stirpes ( by right of representation

a. Ex: T ----A

           ----B ----1 & 2

i. Under per capita, 1/3 to each A, 1 and 2
ii. Under per stirpes, ½ to A and ¼ to 1 and 2

ii. Legal issue around whether the grant’s future interests had a condition of survivorship (contingent) or not (vested), whether it should be implied.

iii. Case about estate taxes –if interpret grant/grantor’s intentions to mean there is a condition of survivorship, then that decreases the number of hands the money passes through so therefore less taxes.
iv. The court says no implied condition of survivorship; that not the grantor’s intention, otherwise would have said so. 

v. Today, Uniform Probate Code solves: says yes, implied condition of survivorship. 

3. Vested remainder
a. Informal definition: If no condition, not subject to complete divestment, and not subject to open

b. Formal definition: 

i. Ascertained holder

ii. Holder or holder’s successors and interests must be certain to acquire interest
iii. Must be certain to retain the interest permanently (i.e. cannot be divested, not cannot ever die)
h. EXECUTORY INTERESTS

i. In medieval times, loyalty was exchanged. So difficult when future interest in a third party… Present interest holder would have to accept seisin (livery) on behalf of self and third party future interest holder. So rules created (pre-1536 Statute of Uses)…
ii. Ask who will future interest holder divest if take? If grantor, the springing executory interest. If someone else, then shifting executory interest.

iii. SPRINGING EXECUTORY INTEREST

1. Any future interest in a third party must be capable of taking effect immediately upon the expiration of the preceding estate, otherwise void.
a. Ex: O ( A for life and one year after A’s death to B

Void under the ‘Rule against springing executory interests’ because B not capable of taking interest immediately after A’s death. Would be a “gap.” 

So: Life estate in A, reversion in O. Cross out future interest.

2. First Aspect of Purefoy –rule of interpretation:
a. If the grant is ambiguous and can be read to avoid invalidity, it should be so read. If can be interpreted as a remainder or a springing executory interest, then interpret as a remainder. 

b. Applies only to springing executory interests

iv. SHIFTING EXECUTORY INTEREST

1. Only a naturally expiring estate (not divesting present interest holder) can be followed by a future interest in a third party, otherwise void.

a. Void future interest. 
i. If language of condition, then void too. 

ii. If language of duration, then do not void.

b. Ex: O ( A and his heirs, but if liquor is ever sold on the land, to B and his heirs
“But if” =language of condition

Fee simple absolute in A
c. Ex: O ( A and his heirs so long as liquor is not sold on the land, then to B
“So long as” =language of duration

Fee simple determinable in A, possibility of reverter in O

2. 2 consequences: 
a. (1) Voids attempts to create an interest analogous to the right of reentry and possibility of reverter in a third party
b. (2) Rights of re-entry and possibilities of reverter are not alienable or devisable, but are descendible (Marenholtz)

v. Statute of Uses (1536)

1. Springing and shifting executive interests were invalid at law, but valid in equity. 

2. Does not repeal rules against springing/shifting executory interests, but allows circumvention.

3. Statute said if interest was valid in equity, then now valid at law.
a. A springing executory interest that took upon an event certain was valid in equity. A shifting executory interest that took upon an event certain was not valid in equity, and therefore not valid at law either. 
i. i.e. OK –O( A and his heirs commencing January 2020


ii. i.e. Not OK –O ( A and his heirs, but to B commencing January 2020

4. Tax avoidance in equity, led to the Statute (anti-tax avoidance legislation)

5. Converted uses (modern-day trust; transfer to trustee for the use of…) in equity and executed to interest at law. 

6. Consequence: Made it possible to grant an unnatural, divested interest in a third party; allowed springing and shifting executory interests at law

VIII. RULES

a. ‘Upfront’ Rules…

b. RULE IN SHELLY’S CASE
i. If a grantor conveys a life estate in A and in the same instrument tries to create a remainder in fee simple or in fee tail in A’s heirs, the result is the interest is all in A.
1. Ex: O ( A for life, then to A’s heirs
a. Becomes a FSA in A (standard merger)

2. Ex: O ( A for life, then to A’s heirs and the heirs of her body

a. Becomes FT in A, reversion in O

ii. Limitation: Only applies if interests are either both at law or both equitable.

iii. Purpose: 

1. Tax avoidance. So passes by inheritance (taxable) vs. by grant. (Today, gift taxes solve the problem)

2. Makes the property more marketable

iv. Fiction –assume grantor intended the application of the Rule in Shelley’s Case (so destructibility by mergers will not apply)
v. Easy to circumvent –“remainder to A’s children” instead –because rule came out of a case, not legislation

c. DOCTRINE OF WORTHIER TITLE

i. 2 branches: 

ii. TESTAMENTARY BRANCH (wills) [no longer law in U.S.]
1. Devise to an heir is void if purported to give to devisee an interest of the same quality/quantity that devisee would have taken if testator died intestate

2. Ex: O ( A and her heirs
a. FSA in O
3. Court saying acquiring by intestacy vs. will =”worthier.” Oh, and pay taxes.

iii. INTERVIVOS BRANCH (“between the living”; grants)

1. A conveyance of an executory interest or a remainder to grantor’s heir(s) is void and the grantor retains the reversion, or whatever is left over.
2. Rule of construction

3. Cross out “O’s heirs” and replace with O. Then analyze

4. Ex: O ( A for life and upon A’s death to O’s heirs 

a. If doctrine applies:
i. LE in A, contingent remainder in O’s heirs, reversion in O

1. If O (will) ( B. And O dies

a. LE in A, reversion in B

b. If doctrine does not apply: 

i. LE in A, contingent remainder in O’s heirs (H), reversion in O

1. Suppose O dies. 

a. LE in A, vested remainder in H

2. Suppose A dies (O still alive).

a. Fee simple absolute in O (Rule of Destructibility –contingent remainder destroyed because it did not take at A’s death)

d. RULE AGAINST PERPETUITIES

i. Applies to future interests, though not those retained by grantor or “pure vanilla” vested remainders.

ii. No future interest is good unless it must vest if at all within 21 years after the death of the last life in being.

1. Interest must vest either within 21 years after some life in being or never. Not a problem if can never vest.

2. Problem is vesting more than 21 years after some life in being (‘measuring lives’), no matter how unlikely.

iii. Lives in being ( 

1. Alive

2. Relevant to the grant

3. Not a member of an open class

iv. A thought experiment –to find a way to make the interest vest too late.

1. Pessimistic question –can we make it fail?

v. Apply at the time of creation. Either passes or fails forever.

1. If by grant (or deed), at the moment of the grant. 

2. If by devise (or will), at the moment of the testator’s death.

vi. Purpose: to prevent property owners from controlling property too far into the future
vii. Method: 

1. Name the grant

2. Apply all other ‘upfront’ rules

3. Identify the contingencies –whether, when, which (who) 

a. All must be resolved within 21 years after some life in being

b. Line dying out or present holder dying cannot be contingencies (because the natural termination of a preceding estate can never be treated as contingencies, but can be events that resolve the contingencies). However, dying without issue can be a contingency.

4. Identify the event(s) that resolves the contingencies (“X”)
5. Identify the lives in being (“Y”)

6. For each event that resolves the contingency, ask: Is it possible for X to occur more than 21 years after the death of Y?

a. If yes, then void.

b. If no, then valid.

7. [Void if answer to any of the RAP questions, substituting out the “X” is “yes.” (Valid if answer to any of the RAP questions, substituting out the “Y” is “no.”)]

viii. ‘Doctrine of Infectious Invalidity’: 

1. If a gift is void under the rule and the only purpose of the other gift is to facilitate the transfer of the voided gift, then the other gift is void too.

2. Court makes a factual determination.

ix. If unvested future interest in an open class, one of the events to resolve the contingency is class closure. 

1. Evaluate assuming physiological closure first. 

a. If valid, then know will be (extra) valid under rule of convenience because rule of convenience allows future interest holder to take earlier.

b. If void, then evaluate under rule of convenience. 

x. Variations of the Rule: 

1. ‘Wait & See Approach’ ( wait & see whether future interest vests. If vests more than 21 years after the death of the last life in being, then void.

a. Consequences: 

i. Means title is tied up for longer

ii. Means it is more critical to know the lives in being (measuring lives)

1. 2 approaches: 

a. Kentucky approach –any life in being can be causally related (relevant to vesting or failure), including an open class

b. Iowa approach –lists a series of statutory measuring lives

b. Hansen v. Stroecker 

i. Application of the wait & see approach. Option “in gross” (freestanding) to purchase property deemed valid when vested at year 9, within the 21 years after the death of the death of the life in being (the option’s seller).

2. ‘Uniform Statutory Approach’ ( valid if valid under the common law rule or if actually vests or terminates within 90 years after created. 

a. A combination of the common law and the wait & see approach. 

b. Saves interests that may have otherwise been void; but also have to wait a long time to see what happens

3. ‘Cy Pres Reform’ ( gives the court power to rewrite a grant consistent with the rule, while preserving grantor’s intentions

a. Allows corrections when a lawyer makes a mistake.

e.  ‘Wait and See’ Rules…
f. RULE OF DESTRUCTIBILITY OF CONTINGENT REMAINDERS

i. If a contingent remainder does not vest by the time the preceding freehold estate terminates, it is destroyed.

ii. Second Aspect of Purefoy –rule of law

1. If a springing executory interest can take as a contingent remainder (immediately upon the natural termination of a preceding estate), then it should be treated as such for the purposes of the Rule of Destructibility.

a. Ex: O ( A for life, then if B marries C, to B and his heirs

i. LE in A, contingent remainder in B, reversion in O (application of first aspect of Purefoy –rule of interpretation) 

b. Ex: O ( A for life, then if B marries C before or after A dies, to B and his heirs

i. LE in A, springing executory interest in B, reversion in O

ii. Springing executory interest could have taken immediately upon the natural termination of the preceding estate had B married, so treat it as a contingent remainder for purposes of the rule.

c. Ex: O ( A for life, then if B marries C, to B one day after A dies

i. LE in A, springing executory interest in B, reversion in O

ii. Springing executory could not have taken immediately upon the natural termination of the preceding estate, so do not treat it as a contingent remainder. 

iii. 3 Situations: 

1. Case of natural termination

a. Ex: O ( A for life and upon A’s death to A’s eldest child, if that child has attained the age of 21.

i. LE in A, contingent remainder in A’s eldest child, reversion in O

ii. If A dies and the child is not yet 21, then the child’s interest is destroyed.

iii. A way of restating the first aspect of Purefoy –avoid gap; “before”

2. Termination by merger
a. Merger doctrine ( If the same person holds two interests and when added together have another name, then the interests merge to produce the interest of the other name. 

b. Vocabulary: 

i. Surrender ( present interest holder gives away interest
1. Ex: O ( A for life

a. If A gives LE present interest to O (surrender), then O’s new present interest and future interest merge to form a fee simple absolute.

ii. Release ( future interest holder gives away interest
1. Ex: O ( A for life

a. If O gives reversion future interest to A (release), then A would have a fee simple absolute.


c. A merger could trigger the Rule of Destructibility. 

i. i.e. O ( A for life, then to B and his heirs if B marries C

1. LE in A, contingent remainder in B, reversion in O

2. If O releases his reversion to A, then A holds a LE and a reversion separated by a contingent remainder…

3. The contingent remainder terminates. Destructibility/termination by merger.

ii. Ex: O ( A for life, then to B and his heirs if B marries C, but if B does not marry C, to D and his heirs

1. LE in A, contingent remainder in B, alternate contingent remainder in D, reversion in O

2. Both contingent remainders are destroyed/terminate if O releases his reversion to A or A surrenders his LE to O.

iii. Purpose: Makes the property more marketable
1. Abo Petroleum Corp. v. Amstutz –parents gave land to daughters and then their daughters’ kids (LE in D, contingent remainder in D’s kids, reversion in P). Oil discovered, so P released interest so D could sell their FSA. [Courts later abolished the rule retroactively and D took back possession from oil co. Huge windfall. Example that courts should retain archaic property rules, or apply only prospectively.]
iv. Exception: When a grantor writes a grant at the outset that places the present interest and the future interest in the same hands, the rule does not apply. 

1. Assume grantor’s intentions

2. Ex: O ( A for life, [contingent remainder(s)], then to A

a. Contingent remainders not destroyed.

3. Unnatural termination (some divesting event)

a. 2 contexts: 

i. Renunciation –saying “I don’t want it.” Contingent remainder destroyed if not yet vested.

ii. Abandonment –like a renunciation, but later. Must be clear and convincing evidence of an intention.

IX. CONCURRENT ESTATES

a. Rules governing when 2+ people have rights of possession at the same time 

i. Another way of “slicing and dicing” property

ii. Rules for co-tenant rights and obligations

iii. Rules for how to divide up property if co-tenants don't get along

b. Types of Concurrent Estates: 

i. TENANCY IN COMMON

1. Each tenant has the right to possess the whole property concurrently

2. An undivided percentage interest

3. Alienable, devisable, descendible

a. Co-tenants share doesn’t pass to other co-tenant(s), but could pass by intestacy.

ii. JOINT TENANCY WITH RIGHT OF SURVIVORSHIP

1. Crucial difference =at the death of one of the joint tenants, the other joint tenant(s) take decedent’s share.

a. Happens automatically as a matter of property law

2. Must satisfy the ‘4-Unities Test’, otherwise severed:

a. (1) Time –must acquire interest at the same time

b. (2) Title –by the same instrument (note: each sentence in a will is a separate grant)

c. (3) Interest –identical percentage interest (quantity)

d. (4) Possession –identical with respect to duration and right to possession (quality)

3. ( If all 4 unities are met, then presumed to be a joint tenancy at common law.

a. Today, presumption is tenancy in common

b. Magic language for JTRS: “…as joint tenants with right of survivorship.”

4. Alienable, but not devisable or descendible

a. If alienate, 4-unities test no longer met, so severed.

iii. TENANCY BY THE ENTIRETY

1. Adds a 5th unity: (5) Person –marriage 

2. Crucial difference =how can be severed

a. JTRS –severed if/when 4 unities not met

b. Tenancy by the entirety –only by divorce

3. Can be protected property in receivership/bankruptcy proceedings, so huge advantage.

4. More certainty around severance rules because can only be severed by divorce

5. Rights: 

a. Divorce or annulment (not separation) severs to tenancy in common

b. Can only sever by voluntary act, not by unilateral transfer

c. Presumed if husband and wife (eligible)

d. If ineligible (not legally married) and grantor intends a tenancy by the entirety, courts are split as to whether severs or not.

e. If murder spouse, then sever due to public policy (although should not sever under property law)

iv. Rights of Co-Tenants as Among Themselves…

1. Think in terms of potential c/a…

2. 2 paradigmatic situations: 

a. Renting out property and neither co-tenant occupies: Co-tenant A rents out property for rent and co-tenant B does not live on the property. Does B have rights to a percentage of the rent? 

i. Yes.

b. Only one co-tenant lives on the property and the other does not: Co-tenant A lives on the property and co-tenant B does not. Does A have to pay b a percentage based on the fair rental value? 

i. Majority: No.

1. Exception: Yes if there was an “ouster.” (assertion of a right to exclusive possession)
ii. Minority: Yes.

v. Causes of Action:

1. ACTION IN ACCOUNTING

a. In equity
b. Brought against a fiduciary to compel an accounting for actions as fiduciary.

i. Fiduciary =someone with a duty created by his/her undertakings to act primarily for another’s benefit 

ii. Co-tenants as treated as fiduciaries for another

c. Ex: If A withholds paying B a portion of the rental income, then B has a potential c/a in accounting

i. The standard is fairness. 

1. Net rental income; a fair and equitable measure

a. Net of all costs, mandatory and optional.

b. Improvements are taken into account –can get an adjustment in accounting for improvements.

d. ACTION IN MESNE PROFITS

i. Subset of c/a in accounting. Applies for minority rule and for exception to the majority rule (the case of “ouster”)

ii. An action for a co-tenants share of the value of use of property

iii. Ex: If A “ousts” B and continues to live on the land, then B has a potential c/a in accounting.

iv. Other examples include farming land, timber on land, etc. –mix of the use of land and something else, like labor. Problems and the law become more and more complicated, so just worry about paradigmatic situations.
2. ACTION FOR CONTRIBUTION

a. In law (applies in tort law too)

b. Person incurring cost suing

c. Rules: 

i. Right of contribution…

1. If both co-tenants are using the property and one expends a mandatory cost, then that co-tenant can sue for contribution.

a. Mandatory cost –one that if don’t pay, can lose the property (i.e. mortgage, property tax; but not roof repair, etc.)

ii. No right of contribution…

1. If one expends an optional cost, then no right of contribution. 

a. Like with doctrine of permissive waste, an owner as a matter of law is allowed to let his/her property run down.

2. If make improvements.

3. If only one co-tenant is in possession, then the one benefitting from the use of property does not have the right to contribution from the one who is not in possession. 

a. Exception: When mandatory costs exceed the fair rental value of the property, then co-tenant is entitled to contribution of the excess. (rare)

i. Ex: Mortgage of $1,200; rental value of $1,000. Entitled to contribution of excess $200 mandatory cost.

3. ACTION FOR PARTITION

a. In equity
b. Co-tenants not getting along.

i. 2 Forms: 

1. Voluntary ( parties get together and make an agreement

2. Involuntary ( parties cannot figure it out, so c/a

a. Almost always accompanied by an action in accounting

c. The standard is fairness (split the land in parts, force a sale, etc.)

d. Cummings v. Anderson
i. Illustrates equitable (flexible) nature of rules. Courts making a fairness determination. Few fixed rules

4. SEVERANCE

a. Converts a JTRS to a tenancy in common. 
b. Not the same as a partition.

c. Does a lease sever?

i.  2 positions: 

1. A lease effects a severance

2. A lease effects a temporary severance

ii. Another position:
1. Tenhet v. Boswell
a. Court said no severance; but at a joint tenant’s death, the joint tenant’s rights are extinguished, along with the renter’s rights. 

b. So ( able to kick ( (renter) off the land.

d. Does a mortgage sever? 
i. Depends on whether a title or a lien state (higher likelihood in a title state; lower likelihood in a lien state)

1. Title ( Title Theory of Mortgage: When you mortgage, you convey legal title, but keep equitable title (a beneficial interest, but not the same as legal title). 

a. Better argument that breaches the 4-unities test (that severance)
2. Lien ( Conveyance of a security interest, not title, giving the bank right to take land

a. Less reason to believe 4-unities test violated (that no severance)
e. Does the execution of a contract of purchase & sale with 1 co-tenant sever (step 1 of 2-step process –purchase & sale, then close)?

i. Yes. 

ii. Rule in equity: That which should be done (i.e. compliance with a contract; agreement of sale) will be treated as having been done. 

iii. Executory contract =conveying out a beneficial future interest. The contract conveys an equitable springing executory interest in the buyer, which violates the unity of possession (different rights of co-tenants); therefore, severance.

f. Does the execution of a contract of purchase & sale with both bo-tenants sever? 

i. Courts are split.

g. Does the 1 co-tenant murdering another sever? 

i. Under property law, no; but courts have said yes due to public policy (Lakatos –“monstruous” that a murderer would profit)

h. Does a divorce decree that gives exclusive possession to a spouse sever? 

i. Under property law, yes (violates unity of possession)

ii. But Porter court says no.

1. So property went to ex-wife instead of current wife (an odd result)

iii. In the absence of any agreement or decree, divorce does not ordinarily terminate the joint tenancy, unless tenancy by the entirety.

i. Does a conveyance to a revocable trust sever (conveyance of legal interest; retention of equitable interest)?

i. Yes

j. Does a conveyance to yourself sever?

i. Yes

ii. A short-cut to severing/violating the 4-unities test

iii. So easy to sever, advertently and inadvertently 

vi. Rights: 

1. Waste –courts are split as to whether a separate c/a for waste or one forum in accounting

2. Foreclosure, then repurchase –courts are split as to whether co-tenant buyer remains a fiduciary when repurchases a co-tenancy property that foreclosed
3. Future interest holders and partition –no court says that a future interest holder can partition a present holder’s interest; courts are split as to whether future interest holders can partition their future interest

4. Agreement to alter remedies –allowed as long as reasonable (in perpetuity usually not reasonable; 5 years would likely be reasonable)

X. MARITAL PROPERTY RIGHTS (common law)
a. Special property rights for married couples

b. Today, equivalent rights over property. But not historically. Must keep historical context in mind…

c. Dower and Curtesy –special, asymmetric estates to husband and wife. 

i. Dower –a right in the surviving widow

ii. Curtesy –a right in the surviving widower (no longer the law; now dower just reciprocal) 

d. Dower Inchoate: a right of a wife before husband died

e. Dower Consummate: a right of a wife after husband died

i. Dowager: someone who holds dower consummate

f. Dower states also have marital right rules that supersede dower rules. Vary. Complicated interaction, so just focusing on dower.

g. Dower ( At common law, a wife’s right to a life estate in 1/3 of all lands of which her deceased husband had been seized of a beneficial legal, but not equitable, estate at any time during the marriage in which he had an estate capable of inheritance by issue of their marriage. 
i. Broken down into 5 Requirements: 

1. All lands (real property, not personal property)
2. Seized

3. Legal estate

4. During marriage

5. Capable of inheritance by issue (life estate measured by husband’s life excluded)
a. ( Then wife entitled to 1/3 life estate.

b. [Reversion depends on statute/marital rights rules governing]

c. As a practical matter, husband could not sell land without wife’s consent because that buyer would have been subject to the dower right.

d. Today, dower is mandatory and gender is neutral.
e. 8 states do not use common law rules, but civil law rules: 
h. COMMUNITY PROPERTY 
i. Recognize 2 kinds of property: 

1. Community (owned by the couple)

2. Separate (typically if acquired y gift or bequest, or before marriage

ii. If acquired during marriage, then automatically community property. 

iii. Share management power 50:50

iv. Statutes govern

v. In CA, community property with right of survivorship.

1. So without a will, looks like JTRS

2. But not automatic

vi. In choosing whether to use common law or community property rules..
1. General choice of law rule: Where property located
a. Exception: Domicile of couple at the time property was acquired.

i. Ex: Land in CA, but married couple acquired land while living in TX (CA =community property state; TX =common law). So governing law depends on choice of law rules

XI. NON-FREEHOLD ESTATES

a. Freeholder held seisin, but non-freeholder not within the system/chain of feudal obligation.

i. Not subject to rent control

ii. Freehold obligations diminished, non-freehold obligations became open
b. Conveyance of a non-freehold estate =right to exclusive possession

XII. LEASEHOLDS (LANDLORD – TENANT LAW)
a. HOW CREATED

b. Created by oral or written lease not by deed

i. Leases are contracts (so contract law governs)
ii. Common law default rules, but parties can write own terms in lease, unless so important that the law will not allow modification by contract.

iii. “Plain language” requirement

iv. 5 elements for valid lease: 

1. Identify Landlord

2. Identify Tenant

3. Adequate description of Premises

4. Amount and timing of rent

5. Term

v. Additional requirement: Statute of Frauds

1. To be enforceable, a transfer of land requires: 

a. Writing

b. Signed by party against whom enforcement is sought

i. Exception: Oral leases <1 year OK (modern)
1. Statute of Anne –oral leases <3 years OK (common law)

ii. Equitable exception: Doctrine of Partial Performance

1. If a party behaves in a way unusual for someone who is not a long-term T, the court will accept partial performance as evidence that a valid lease was entered into (statute not violated). 

a. Ex: L did not sign lease, but T didn’t know. T builds a restaurant. Ct. will validate lease, parties bound to the terms. 

b. Ex: ‘Build-to-suit’ ( L building to meet T’s requirements.

2. Consequence of violating statute:

a. If T takes possession with L’s permission, then tenancy at will.

b. If T pays rent annually or monthly, then becomes periodic tenant.

c. ( All other aspects of oral lease (besides the term) are binding 

vi. If T wants to terminate after “lease” is signed and before possession, then factual question of whether the contract was a lease or a contract to make a lease in the future. 

1. Both enforceable if comply with Statute of Frauds

2. Factors = “lease” language, intention of the parties, legally required language in the document.

3. If a lease, then L is entitled to rent and T to possession. 

4. If a contract to make a lease, then L is entitled to ‘expectation damages’ –the difference between expected rent and the fair rental value

a. No damages if FRV > rent

c. 3 types of non-freehold estates (numerous clausus ( law limiting the number of types courts will acknowledge as being “property”):

	NON-FREEHOLD ESTATES

	Present Interest
	i.e.
	Future Interest –in grantor
	Future Interest –in third person

	Tenancy for term of years
	“for _____ years”
	Reversion
	Executory interests

	Tenancy at will
	“at will”
	Reversion
	Executory interests

	Periodic tenancy
	month-to-month
	Reversion
	Executory interests


d. Categorization: 

i. No magic language

ii. Look to intention of parties

e. TENANCY FOR TERM OF YEARS

i. Tenancy for a fixed/computable period

ii. Does not have to be long-term

iii. Usually written –legal constraints for oral contracts

iv. Some jurisdictions limit terms

1. Vary whether completely void or only after limit

v. No notice required to terminate

vi. Early termination or renewal only if lease provides

f. TENANCY AT WILL

i. Tenancy that may be terminated at any time by either party

ii. Disfavored (rare)

iii. No notice required

iv. Automatic termination at death of either party (notice of death may be required)

g. PERIODIC TENANCY

i. Tenancy for a definite period

ii. Usually oral

iii. Common

iv. Automatically renewed unless a party gives proper notice of termination

1. Proper notice: 

a. 6 months for year-to-year

b. 1 period’s notice for shorter periods

i. Ex: Month-to-month lease. Notice given on Dec. 2 to terminate on Dec. 31. Inadequate. But could terminate at end of the next period, Jan. 31.

h. TENANCY AT SUFFERANCE

i. Not an estate

ii. Applies to holdover tenants 

iii. Landlord options: 

1. To treat as a trespasser or

2. To treat as a periodic tenant

a. What period?: Fact-dependent

b. What rent?: Can hold T liable for increased rent if provided notice before holdover (less clear if after)

c. Commonwealth Building Corp. v. Hirschfield
i. Illustrates that the rule might not be mechanical.

ii. Court said T owed double rent for the 1 day that T held over (because moving took longer than expected), instead of being treated as a periodic T owing an additional year

3. L elects by: 

a. Providing T notice

b. Bring a c/a to evict

c. Implied acceptance of periodic tenancy

i. Accepting rent check

ii. Failure to act

1. L must choose option within a “reasonable time”

a. Hobbs ( acquiescence when L waited 15 years (so waived right to treat T as trespasser)

b. Beach ( no acquiescence when L waited 2 months

d. Implied rejection of periodic tenancy 

i. Renting property out to someone else

4. L cannot change election

iv. Holdover rules apply when a T holds over voluntarily

1. Herter v. Mullen ( involuntary holdover; court held T didn’t have to be treated as a periodic T for another year where stayed an extra 15 days due to a sick mother (although potential liability in damages)

2. Lawson v. West Virginia Newspaper ( not involuntary holdover where T couldn’t find another place to live

i. Policy –Market Theory/Law and Economics: Assign costs to the ‘least cost provider/avoider’ for maximum welfare. [Savings can then be split. How savings split depends on the relative elasticity of supply and demand curves, which is baked into the market. Who nominally bears the costs may not be who ultimately bears the costs. i.e. luxury goods tax] 
j. Landlord – Tenant Obligations
k. Default rules –rules imposed if parties failed to address situation in the contract
i. If a holdover T, who has the responsibility to evict –the L or the new T? 

1. Hannan v. Dusch
a. New T sues L for failing to get rid of holdover tenant. Court held the responsibility to evict is on the new T (“American Rule”).

2. American Rule: Responsibility is on the new T (no duty on L)

a. L bound to put T only in legal possession, not actual possession

3. English Rule: Implies a duty to put T in actual possession

a. Responsibility is on the L, but must also be given the power (because no longer right to possession under medieval law)

	Policy Arguments (not tested)

	American Rule
	English Rule

	Fair
	Fair 

	Expectation with business dealings
	But changes in law shift expectations

	L and T can include different term in lease
	But costly to have attorneys draft leases

	Lease is only a legal conveyance
	But medieval concept not in line with modern

	T same responsibility if trespasser
	But T in better position after in possession

	L shouldn’t insure against another’s tort
	But only shifting burden to party in control

	Disincentive for L to rent
	But biz in other jx with this rule is OK


ii. If a squatter, who has the responsibility to evict –the L or the T? 

1. (American and English rules only govern holdover tenants.)

2. T because has the current right to possession. 

iii. T duty to occupy promptly? 

1. No duty. Never occupying is not a violation of a lease. 

2. Certain situations where L would care if T occupies and then would write it in lease
a. i.e. Zoning exceptions for nonconforming use –gas station in a residential permitted. Use accompanied by a provision that after a certain period of time the exception lapses if not used in the nonconforming.  

3. Duty where L can sue for breach as long as in lease required T to occupy/use in a specified way.

l. HOW INTERPRETED
i. Construction and Drafting

ii. Look to: 

1. Common usage

2. Dictionaries

3. General Principle of Construction: Resolve ambiguities against the drafter. 
4. Public policy

iii. Incredibly mixed holdings

iv. Lease with ‘right of first refusal’ =the right to buy land on the same terms anyone else offers to buy the land on 

m. HOW ENFORCED

n. Illegality
i. Use is illegal from the outset. T knows and L does not.

1. Burden on T. L can enforce lease (T =least cost provider)

ii. Use is illegal from the outset. T and L both ‘know’. 

1. Burden on L. T can break lease (L =least cost provider; can more cheaply find another T)

iii. Use illegal after lease. Not reasonably foreseeable.
1. Burden on L. T can break lease (L =least cost provider)

o. Commercial Frustration
i. Use is frustrated by interference, but not necessarily made illegal
1. Burden on L. T can break lease (L =lease cost provider)

ii. Requirements: 

1. L must have known of T’s intended use

2. Total or near total frustration

3. Cause must not have been reasonably foreseeable at time of lease

p. Use and Enjoyment of Premises –Doctrines to Mediate Disputes
q. Paradigm =T leaves, L sues for the rent, court considers whether T had the right to terminate the lease

r. “Tenants’ legal arsenal”…

s. Implied Warranty of Habitability

i. Standard =the local housing code. If none, then whether the premises are “reasonably suited for human habitation.” 

ii. Did not replace other warranties

iii. Remedies: 

1. Move out and terminate

a. Constructive eviction (when getting around rule of independent covenants)
2. Repair and deduct

a. Requires notice to L, then L’s failure to repair

b. Limited to 1 month’s rent and 2 times per year

3. Reduced rent

a. Difficult to quantify rent reduction (because no market for apartments with cockroaches, for example)

4. Damages

a. If destruction is > cost of repair, for example

iv. Courts split on whether warranty may be modified by contract

v. 3 Issues: 

1. Economic Analysis Theory

a. Premise: Individual decisions will maximize social welfare

b. The law should imply warranties because L =least cost provider (is in the business of renting/maintaining property; is in better situation of control, information). 

c. Parties should be allowed to waive as long as T =least cost provider. 

d. Externality ( either a benefit or a cost that is not going to be experienced by the parties making the decisions, but by someone else

i. Ex: 2 parties agree that they like rats and allow rats to infest apartment. Not socially desirable outside of T’s lease. 

ii. Externalities undermine fundamental assumption for efficient markets –that only 2-party decision

2. Clinical Legal Theory and Public Choice Theory

a. Premise: Legislatures and courts tend to respond to the needs of those who put the most pressure on (invest time and money), usually those with resources. Not all legal rules are neutral. 

b. Clinical Legal Theory ( The law should choose the rule favoring those without resources to exert pressure

i. “left”

c. Public Choice Theory ( The law shouldn’t allow government policy decisions and interference to avoid bias

i. “right”

3. Variations of the black-letter law

a. i.e. many courts still recognize the implied warranty of fitness for a particular purpose as separate from implied warranty of habitability. 

b. Historical development where all doctrines co-exist.

t. Evolution of doctrines toward the implied warranty of habitability… 
u. Doctrine Caveat Emptor

i. General common law rule of “no warranty”/take it as is

v. Implied Warranty of Fitness for a Particular Purpose
i. Ingalls v. Hobbs
1. Summer home rental, T shows up, place swarming with bugs, T finds a new place and L sues for the rent. 

2. “No warranty” assumption –that inspect premises first. But not done before vacation. Court addressed specific problem…

3. Narrow holding: Applies to short-term, furnished, residential leases. Warranty that habitable. 
ii. Courts have yet to apply Ingalls holding to commercial lease context (although theoretically could implied warranty of fitness for a particular purpose where implied warranty of habitability will not work)
w. Rule of Independent Covenants

i. Breaching does not give the other party the option to terminate (own covenant still enforceable), although other (contractual) remedies.

1. Unique to property law

2. Abolished in CA (any breach gives right to terminate, so different doctrines needed to regulate…)

ii. Exception: A core set of promises inherent in every L and T relationship…
1. Implied Covenant of Quiet Enjoyment

a. L promises neither he nor anyone claiming through him nor any third person having superior title will disturb the T in the T’s use and enjoyment of the premises. 

i. “anyone claiming through him” =other T on premises

b. If L breaches, T option to terminate. 

c. Cannot waive.

x. Constructive Eviction

i. Courts’ way of getting around the rule of independent covenants

ii. 4 Elements: 

1. Duty ( wrongly perform or fail to perform an express or implied duty

a. Including a duty given by the implied warranty of habitability

b. Any duty –tort or crime, etc.

2. Substantial Interference ( with T’s use and enjoyment of the premises

3. Notice and Opportunity to Cure ( depends on nature of the problem

4. Failure to Remedy and Vacation within a Reasonable Time ( L must fail to remedy and T must leave 

iii. “Eviction” =breach of implied covenant of quiet enjoyment
iv. Gottdiener ( constructive eviction where new T loud, old T complained, new T vandalized old T’s car. 
v. Eskanos ( constructive eviction where T made it known that needed quiet for his photo business, but other T violated leases by being noisy. 

y. Statute

i. Brown v. Southall Realty Co.
1. D.C. statute that illegal to rent out a defective premise. 

2. Premises had cockroaches so T left and L sued for rent. T used statute as a “sword” –that lease was illegal, so T could leave. Court agreed. 

z. Implied Warranty of Suitability 

i. Extended implied warranty of habitability to commercial leases 

ii. Davidow v. Inwood
1. Dr.’s office in disrepair. L invoked rule of independent covenants. Court, instead of finding constructive eviction, extended the implied warranty.

2. Case hasn’t had much impact/precedential value.

aa. Retaliatory Eviction

i. E.g. T complains of housing code violations, L in retaliation, but in compliance with termination rules, terminates T’s lease.

ii. T may assert L retaliatory motive as a defense to an eviction action

1. But law evolving where T can also use as a “sword” for damages (moving costs, increased rent, etc.)

iii. Widely adopted and easy to expand…

iv. Courts have generally declined to apply to commercial leases

v. Not all L retaliation is prohibited and not all T action is protected

1. Protects T’s whistleblowing activity

2. Does not protect T’s unionizing activity. 

a. If T organizes a union and L evicts, the First Amendment only protects T against government, not private action, in this context. 

3. May protect T’s activities not related to the tenancy, for public policy reasons

a. Barela v. Superior Court ( court held for T where L molested a child, T complained and L increased rent and sued for eviction. 

ab. HOW TRANSFERRED 

i. Quia emptores terrarum (1290 statute) –effectively ended the practice of subinfeudation/feudalism 

1. Allowing horizontal transfer of land (modern property law)

ii. Assignment ( transfer of all of T-1’s rights to T-2

1. L ( T-1 ( T-2
iii. Sublease ( T-1 transferring less than entire lease

1. L ( T ( S
2. Right to renew also transferred 

iv. Prohibitions prohibiting assignment or sublease are enforceable, but construed strictly against L due to policy disfavoring restraint on alienation. 

1. Lease must explicitly prohibit without L’s consent. 

a. Imply good faith? 

i. Majority: Consent may be arbitrarily withheld (small majority)
ii. Minority: Requirement of good faith (commercially reasonable reason)

1. Even if breach, rule of independent covenants, so T no right to terminate lease. 

b. Rule in Dumpor’s Case (majority): Once a L permits an assignment, L waives all objections to future assignments (does not apply to subleases)

i. Minority: 

1. No Dumpor’s Case rule or 

2. Extend Dumpor’s Case rule to subleases

2. Prohibitions implied in a narrow set of circumstances –when T providing L a service for which T is uniquely qualified

v. 2 Approaches to determine whether assignment or sublease: 

1. Common law (majority; “English rule”)

a. If the original tenant retains any reversion of any kind, then a sublease (regardless of intent)

b. Law unclear whether a possibility of reverter/right of re-entry qualify as a ‘reversion’

c. Formalistic

2. Modern (minority)

a. Depends on the parties’ intent 

3. Jaber v. Miller
a. L ( J ( M. The building burned down. Lease allowed for termination. The question became whether M still owed money to J. Turned on whether assignment or sublease. 

i. If assignment, then yes, because M and J not in a landlord/tenant relationship. 

ii. If sublease, then no. 

b. The court adopted the minority approach and held the agreement was an assignment because it was labeled as such

4. Spears ( L ( T-1 ($200) ( S ($300). S v. L for $100 excess. S argued that assignment, not sublease. Court held T-1 retained a reversion/right of re-entry (agreement proved T-1 right to terminate if S failed to pay), so sufficient for a sublease. 
5. USA Petroleum Corp. v. Jopat ( USA ( D (commercial lease with provision that if D went bankrupt, then USA can repossess). D ( J (J invested in property). D went bankrupt. USA terminated original lease and demanded more money from J. USA sued for possession. USA had right to terminate, so J no longer had right to possession. J’s only remedy is against D for breach of quiet enjoyment.  

vi. Privity of contract ( parties can sue each other in contract law

1. Release ( an affirmative act to remove contract obligations

a. Doesn’t automatically happen with assignment; requires agreement with L

b. i.e. L cannot sue T-1

2. Assumption ( of burden of contract, so can sue in contract law

a. Can assume burden without L’s consent (although other party would not be bound)

b. Assumption by T-2 doesn’t mean T-1 is released automatically

c. i.e. L can sue T-2

3. Novation = A new contract between L and T-2 (release + assumption)

a. i.e. T-2 can sue L

vii. Privity of estate ( parties can sue each other in property law

1. T-2 “holds of” L

2. Burden/benefit running with the land (law of real covenants)
viii. Separately analyze consequences under contact law and under property law

1. Important to discern whether an assignment or sublease
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ix. Analysis: 
1. Privity of estate? 

2. If so, apply the law of real covenants question: Does the benefit or burden of the promise run with the land? 

a. Potentially expands a promise made in a contract beyond the contract’s bounds into property law to bind parties that weren’t originally parties to the original contract. 

ac. HOW TERMINATED
i. Proper termination: the lease is terminated

ii. Improper termination…

1. By L: 

a. If L wrongfully evicts T, then the eviction action should fail. 

b. If L uses a self-cure, T can sue for possession. 

2. By T: 

a. If T stops paying rent but stays on the land, L can sue for rent or terminate lease and sue for eviction.
b. If T just leaves… 
i. 3 courses of action: 

1. Accept the surrender

a. Can no longer collect rent, but can sue for damages (contract)

i. Challenge =calculating measure of damages, particularly for long leases (burden on L to show)

ii. Solution: Duty to mitigate damages

2. Refuse surrender, lay idle and collect rent balance

a. Challenge =cannot collect rent until it comes due, so possibility of multiple lawsuits
b. Solution: Acceleration Clause, or

c. Solution: Duty to mitigate damages (eliminates this option for L)

3. Refuse surrender, take possession, lease out, collect rent balance less that received from new lease

a. Challenge =L breaches covenant of quiet enjoyment. T’s remedy is termination, so T hasn’t breached..
b. Challenge also =re-taking possession/re-leasing looks like acceptance of surrender

c. Solution: Courts treat rental to new T as having been done on behalf of old T (legal fiction).

ii. Acceleration Clause: if T wrongfully abandons lease, all rents due in the future become immediately due

1. Courts split on whether enforceable 

a. If enforceable and L recovers, L should not be able to re-possess and re-rent for same period (double-dipping)
iii. Duty to mitigate damages

1. i.e. showing property, advertise, what reasonably necessary

2. Cannot have a duty to mitigate with an acceleration clause

3. Applies to both residential and commercial leases

4. Cannot waive duty

5. Asking for more rent or refusing to accept less rent are not conclusive breaches

6. If breach: 

a. Majority: Amount L can collect from T is reduced by amount could have mitigated

b. Minority: Lease terminates and L cannot collect anything from T

XIII. SERVITUDES

a. A right to use the land of another for a particular purpose or limit its use

b. Another type of interest in land
c. 3 Major Types: 

i. Easements

ii. Real Covenants

iii. Equitable Servitudes

d. Law constantly shifting and the current state is a “swamp,” so approach analysis like: 

i. Easement analysis OR

ii. Contractual promise? [threshold question =with consideration or under seal, and satisfies the statute of frauds]
iii. Begin with the law of real covenants (ask whether the burden/benefit runs)

iv. Then equitable servitude analysis
v. Then assume Davidson Bros. ruling applies (abolishing distinction and replacing the touch & concern requirement with a reasonableness standard)

vi. Then consider whether implied equitable servitude where loose notice requirement for uniform development

vii. Conclude with: “Really cannot be sure.”

XIV. EASEMENTS

a. A right to use someone’s land in a specified way

b. A real property interest, like present and future estates in land

c. Remain forever, unless extinguished

d. License ( grant of permission

i. Distinct from easement

ii. Personal –not an interest that runs with the land

iii. Cannot be assigned, conveyed or inherited; may never ripen into an easement

iv. Look at intentions to determine whether license or easement

v. Normally revocable at the will of the grantor

1. Exception: Executed License  

a. Irrevocable

b. When licensee makes expenditures considered by licensor that benefit licensor (Shearer v. Hodnette)

e. Access Easements ( a right to cross another’s land
f. Appurtenant Easement ( if benefits a particular piece of property (favored)
g. Easement In Gross ( freestanding, not attached; not necessarily a benefit to a particular parcel

h. Dominant Estate ( the property benefited 

i. Servient Estate ( the property used to benefit the dominant estate; subject to the easement

	Types of Servitudes

	
	Easements
	Real Covenants
	Equitable Servitudes

	Created: 
	By grant, reservation, implication, prescription
	By a promise in writing (consideration or under seal, and satisfy S of F)
	By a promise in writing (consideration or under seal, and satisfy S of F), or implied

	Horizontal privity: 
	Not required
	Required for burden, not benefit question
	Not required

	Vertical privity:
	Not required
	Required
	Not required

	Notice:
	Not required
	Required for burden, not benefit question
	Generally required, unless acquired without consideration

	Assignable interest in gross: 
	Yes, if commercial. It depends, if personal.
	Yes
	Yes

	Touch & Concern:
	Not required
	Yes
	YES


j. 2 Categories: 

i. Affirmative: Right to use property for a particular purpose (limited in scope)
ii. Negative: Right to insist a landowner not do a particular thing on the land (limited in kind)
1. 4 types at common law: 

a. Light –adjacent property cannot block light

b. Air –or air

c. Subjacent or lateral support

d. Flow of artificial stream

2. Some modern types: 

a. View 

b. Conservation

c. Façade (historical buildings)

3. [Most easements are affirmative, so to prohibit something, go-to rules are law of real covenants or doctrine of equitable servitudes.]

k. Creation: 

i. By grant/deed

1. Conveyance of a property interest, although not possessory 

2. Defines terms of the easement

3. i.e. S (owner of servient estate) ( D (owner of dominant estate)

ii. By reservation

1. i.e. B owns 2 parcels, then conveys parcel 1, reserving an easement in parcel 1

2. Not keeping anything in FSA, rather keeping a right 

3. Problem =to ensure good title, requires that read each deed

iii. By reservation in a stranger

1. i.e. X owns parcel 1 and conveys it to A. X reserves easement in B (B =stranger to the deed)

2. Common law rule: No reservation in a stranger

a. Work-around =use 2 deeds

i. i.e. X ( A (parcel 1 in FSA)
      X ( B (easement)



ii. Reason =recording acts


3. Willard v. First Church of Christ, Scientist
a. M ( P (lot 1); M ( P (lot 2, reserving easement in C, a stranger); P ( W (lot 1 and 2). W discovered easement and sued to declare void because reservation in a stranger. 

b. However, court held not void because W did not “rely on” the law, i.e. didn't discover easement and think, “Oh well, this is void.” 
c. 2 implications to holding: 

i. Overturned rule of no reservation in a stranger (minority; CA)

ii. That have to read deeds (only way to find easement in a stranger)
iv. By implication

1. Rule of construction

2. Arises if:  

a. (1) Severance of ownership (previous common source of title within chain of title)

i. If mortgage, consider whether lien or title theory jurisdiction

ii. (2) The use which gives rise to the easement shall have been so long continued and apparent as to show that it was intended to be permanent

iii. “Apparent” ≠ visible

iv. Could be apparent if an expert digging around could discover

v. To protect future buyer(s) of servient estate

vi. [Policy: Per law/economic theory, courts should not imply an easement unless informational or market failure. But then “apparent” characteristic doesn’t make much sense.]

b. (3) That the easement is necessary to the beneficial enjoyment of the land granted

i. “Necessary” ≠ indispensable, rather reasonably necessary or convenient to the beneficial use of the property”

ii. That parcel more valuable with easement
3. Romanchuk v. Plotkin
a. Court said easement by implication (all 3 requirements met) where sewer line through parcel 1 from 2 (both owned by (). ( mortgaged parcel 2, foreclosed. Mortgagee sold to (. ( said would cut sewer line. 

i. Lien jurisdiction, so mortgage didn’t sever. Foreclosure severed. So after easement. 

ii. Sewer line = “apparent” and “necessary”

4. By necessity

a. Always creates an access easement

b. Arises if: 

i. (1) Severance of ownership (previous common source of title within chain of title)

ii. (2) Severance led to 1 parcel (the dominant estate) being landlocked and an easement was not provided

iii. (3) The servient estate must have access to a road

c. Parallels ‘by implication requirements (severance √, apparent √, necessity √). If meet requirements for by necessity, will generally meet requirements for by implication. 

d. [Could terminate if a road is built to provide access.]

v. By prescription

1. No grant, reservation, etc., but one or more non-owners have been using land in a certain way for an extended period of time. Point when owner can no longer interfere with land’s use

2. Can only create affirmative, not negative easements

a. Exception: Doctrine of Ancient Lights

i. One who receives undisturbed sunlight for 20 years acquires a prescriptive negative easement preventing the owner of a servient estate from blocking sunlight

3. Law of Custom

a. The public can acquire use of land if: 

i. Use had continued from ‘time immemorial’  without interruption and as a right

ii. Certain as to place/persons (sufficiently well-defined)

iii. Reasonable

4. Doctrine of Implied Dedication

a. Courts implying a grant of easement to the public if convincing evidence that owners intended to appropriate land to public use

i. Consequence =discourages private landowners to create public uses for land in fear of losing right to keep public out

1. CA solution = Civil Code: Use will not ripen into an easement by prescription if owner posts a sign with magic language (“Right to pass by permission”). (not unusual to see alongside “No trespassing” sign)

5. Public Trusts

a. Limited application 

b. Government-owned beaches/waterways in equitable trust for public right to use

c. [Matthews v. Bay Head ( extended doctrine to land owned by a private association –must give public access, although not prevented from charging visitors. Hasn’t been followed, but unsettled law so could cite.]

6. Prescription 

a. Individuals may acquire, not just the public

b. 2 Theories: 

i. Lost Grant

1. Fiction that long ago the owner must have granted an easement, even though cannot be proven

ii. Adverse Possession 

1. Courts importing AP doctrine from estate system to easement system

2. Borrows statute of limitations timeframe (although doesn’t work as well because when does time start running…)

3. Elements: 

a. Actual

b. Open & notorious

c. Continuous

d. Exclusive

i. Problem =use not exactly exclusive

e. Hostile

i. Problem =hard to argue no permission

ii. Solution =courts recognize a presumption that adverse; if no evidence to contrary, then hostile

4. Uncertainly due to awkwardness in trying to import a doctrine that suits one area of law into a different area

5. Fischer v. Grinsbergs
a. Court found easement by prescription by applying the adverse possession elements. Found that (’s use of a “shared” driveway that was mostly on ( neighbor’s land for > 10 years was actual, continuous, open and notorious, exclusive. ( did not overcome the presumption of hostility. Driveway use had a sufficiently determinate description.  

c. Question of whether the “public” can acquire an easement by prescription

i. Problem =exclusivity; identifying who the owner should have sued; identifying who to buy easement back from
ii. Majority: Recognizes easement by prescription in public
iii. Minority: Requires easement by prescription in an entity

1. Courts most comfortable granting easement by prescription in a group/legal entity

a. Zuni Tribe v. Platt ( court granted easement by prescription to the tribe who walked a specific route on a pilgrimage every 4 years

b. Bel Air Country Club ( court granted easement by prescription to the club whose “agents” (bad golfers) hit balls into neighboring yards and fetched them
iv. A group suing for a public protective easement (by adverse possession) can establish sufficient continued public use, not necessarily use by the particular group (Interior Trails v. Swope)
l. Scope: 

i. Carefully phrased easements by grant are less problematic.
ii. Problems: 

1. Secondary Easement ( collateral right necessary for effective exercise of a primary right correctly obtained 

a. Farmer v. KY Utilities Co.
i. ( obtained easement by prescription for over power lines overhanging (’s property. ( asserted a secondary easement flowed for right to enter (’s land to clear growth to maintain lines. 

ii. Court held that a secondary easement passes under an easement if it is necessary for its reasonable use and proper enjoyment. 

2. Additional Use ( right used to benefit than in addition to the dominant estate (use of an appurtenant easement by a non-dominant estate)

a. At common law, misuse terminated the easement. 

b. Today, same rule, but different remedy: injunction, or injunction and damages [practical effects =same as common law rule].

c. Penn Bowling Recreation Center v. Hot Shoppes
i. ( access easement by reservation over (’s land. ( bought adjacent land and ( complained of additional use –access easement benefitting land not appurtenant.

ii. Court rejected common law rule and imposed an injunction –( cannot use easement until can show it is only benefitting the dominant estate. 

3. Different Use ( the nature of the owner’s use changes in some way

a. Fact-driven, cannot generalize
b. Examples: 

i. Fristoe –right of way easement by implication, then house built on dominant estate. Court held within scope –change of use could have been contemplated at time. 
ii. Poole –driveway easement by prescription, then snow-plowing business. Court held within scope –reasonable extension of use, no actual injury caused.

iii. O’Brien –roadway easement by prescription, then 6-wheel to 10-wheel trucks. Court held beyond scope –actual injury caused.
iv. Danforth Drainage District –drain easement by prescription, then replaced with larger diameter pipe. Court held beyond scope –no actual injury caused.

m. Transfer: 
i. Appurtenant easement –attached to the dominant estate, so whoever owns the land owns the easement. 

1. Parties can agree to convert an easement to an easement in gross; but in absence of action, it attaches. 
ii. Subdivision –if a dominant estate subdivides, the appurtenant easement attaches to each parcel. 

1. Exceptions: 

a. The attachment is inconsistent with the nature of the easement. 

b. Scope –unreasonably burdens the servient estate

2. Martin v. Music
a. ( easement by grant –right to attach to (’s sewer line that runs through (’s servient estate. ( subdivided. 

b. Court held that easement is appurtenant and therefore, right of use attaches to each subdivided parcel. 

c. Court then considered scope (fact-driven analysis) and found that within the scope –no undue burden on ( that was beyond contemplation when the easement granted. 

iii. Easement in gross 

1. Assignable? 

a. Common law: personal and not assignable

b. Modern: 

i. Commercial use –assignable (i.e. power company can sell all of its easements in gross)

ii. Non-commercial use –assignable if the parties intended it to be; rare, so less clear (i.e. easement in gross to fish in a lake)

2. Divisible? 

a. Look to parties’ intentions (no default rule)

b. Either: 

i. Divisible or

ii. Subject to “one stock” rule (indivisible)

1. “One Stock” Rule –all holders must unanimously agree to use. 

a. Reason =incentivize efficient use of land

i. [Profit ( right to sever something from land (i.e. extract minerals); a kind of servitude. If 1 holder, then sustainable use. If multiple holders, then perverse incentive to maximize output.]

3. Miller v. Lutheran Conference & Camp Ass’n (see brief)

XV. REAL COVENANTS

a. Covenant ( a promise to do something or to refrain from doing something

b. Additional tool for controlling the use of land

i. Ex: Desire neighbors to build a fence. 

1. Cannot accomplish with an easement

2. Transferring a fee simple determinable is not feasible and the risk is forfeiting the land

ii. Ex: Transfer from A ( B 

1. B not to block A’s view –negative easement

2. B may enter A’s land –affirmative (access) easement

3. B to maintain A’s garden –covenant

c. Used today in ‘common interest communities’ –residences with bilateral promises (i.e. not to paint homes a specific color) (association, board, CC&Rs…)

d. Enforceable by damages (courts of law)

e. Continuing liability of original promisor: 

i. Depends on the nature of the promise…

1. Act –not generally liable (although successor may be bound by promise)

2. Money –liable still if parties so intended 

f. ? =Does the burden or benefit of a promise run with the land, absent any privity of contract? 

i. A successor in interest has an enforceable promise if the law of real covenants applies, that is certain conditions are met. 

ii. Exception: Real Covenant in Gross 

1. A freestanding covenant, not attached to a particular parcel

2. Assignable

g. Analysis: 

i. Original contractual promise?

1. Must have consideration or be given under seal (type “seal”)

2. Must meet the Statute of Frauds 

ii. Burden or benefit running? 

iii. If burden, 4 conditions: 

1. Intention

2. Horizontal & Vertical Privity

3. Touch & Concern

a. Majority: Both the benefitted and burdened land

b. Minority: Only the burdened land

4. Notice

iv. If benefit, 3 conditions: 

1. Intention 

2. Vertical Privity

3. Touch & Concern

a. Only the benefitted land

h. Intention
i. Parties’ intended that the promisor’s or promisee’s successors in interest be burdened or benefitted by the promise 

ii. Magic language =“heirs & assigns”

iii. ‘Facts and circumstances’ if no magic language

iv. Exception: 

1. ‘Rule in Spencer’s Case’: The burden will not run if the promise expressed with ‘magic language’ and relates to something not in being at the time the promise was made. 

a. Ex: B promises A to build a wall for A and his heirs and assigns. B¡ not bound because wall not in existence at time promise made. 

b. Minority rule

i. Horizontal Privity
i. Relationship between the original contracting parties

ii. 4 Views: 

1. English Rule: Only in the landlord—tenant context. 

2. Massachusetts/Mutual Relationship Rule: If at the time the promise was made, both parties held legal interest in a single parcel of land. 
a. Ex: Landlord—tenant. L holds seisin (a reversion) and T holds a non-freehold estate. 

b. Ex: Life estate and a reversion

c. When one party owns an easement in the others land, then requirement met: ‘Real covenant coupled with an easement.’

3. Successive Relationship Rule (majority): If either the MA rule is satisfied or the promise is given in connection with a deed from one party to the other.

4. No horizontal privity required 
j. Vertical Privity
i. Relationship between the promisor and successor in interest

ii. When successor succeeds to the estate from the predecessor by a voluntary transfer: 

1. Inheritance, or

2. Purchase, or

3. Gift

a. Adverse possession satisfies only if under ‘color of title’

iii. ‘Identical Estate’ requirement –applies on burden side only (i.e. FSA ( FSA ok)

k. Notice
i. Actual, constructive or record notice before buying
l. Touch & Concern
i. Basic ? =Does the promise relate to the land? 
1. Ex: A promises B not to sell liquor on his land. Touches and concerns the burdened land (A’s), but no benefitted land. 

2. Ex: A promises B to maintain peace and quiet. Touches and concerns both the burdened and benefitted land. 

3. Although tremendous amount of litigation that had led to a lot of law on this requirement. Decisions sometimes don’t make much sense because courts really asking: “Should this promise last forever?”…

a. [If covenant unreasonable in duration/scope, courts likely to find it does not ‘touch & concern’ the land.]
b. Policies: 

i. Law/Econ –freedom of contract; individuals best situated to control the use of land

ii. Disfavor restrictions on land; socially optimal

ii. Rules: 
1. A covenant not to perform some physical act on a burdened parcel touches and concerns the burdened land. 

2. A covenant not to compete in a particular line of business touches and concerns the burdened land, as long as reasonable in duration and scope.

3. A covenant not to compete in a particular line of business on the burdened parcel generally touches and concerns the benefitted parcel. 

4. English Rule (minority): Affirmative covenants do not generally touch and concern the land, only negative covenants. 

American Rule (majority): There is no such distinction between affirmative and negative covenants (a covenant to maintain a specific physical feature touches and concerns the land; and other common “exceptions” too).
5. The performance of an act off of the burdened land that does not benefit the burdened land does not generally touch and concern the burdened land. 

a. i.e. A promises to maintain B’s barn which is located on B’s land. 

6. A promise to pay money will touch and concern the burdened land if it benefits the promisor by enhancing the value of the promisor’s property. 

a. i.e. ‘Common interest community’ HOA dues. Money to maintain community, so all successors are to pay dues.

iii. Davidson Bros., Inc. v. Katz & Sons, Inc.
1. Seminal case. 
2. Replaces the ‘touch & concern’ requirement for a reasonableness standard.

3. Effect: Unifies the law of real covenants with the doctrine of equitable servitudes.

a. If the covenant was reasonable at the time it was made, then the promise runs with the land and is enforceable. 

b. Remedy:

i. If the covenant is reasonable today, then equitable relief. 
ii. If the covenant is not reasonable today, then only money damages.

m. Moseley v. Bishop
i. One ditch drained both adjoining parcels –B owned Parcel 1 and HM owned Parcel 2. B and HM entered a contract that HM would straighten the ditch and pay B $40, and that B would tile the ditch and “permanently maintain it.” B transfers interest to G. HM transfers interest to EM. G fails to maintain the ditch and floods EM’s property. EM v. G? 

ii. Real covenants –Burden and Benefit running problem… Court found both the burden and benefit run with the land.
1. Burden: 

a. Intention –√ because language of the contract (“permanently maintain”)

b. Horizontal privity –√ under the Successive Relationship Rule. The court construed the contract as a grant of an easement. A real covenant coupled with an easement satisfies the requirement.

c. Vertical privity –√ because transfer of FSA ( FSA (doesn’t matter that the parcel was subdivided).

d. Touch & concern –√

i. Minority –burdened parcel (relates to actions to be performed on G’s land).

ii. Majority –and benefitted parcel (drains EM’s land to prevent flooding of property)

e. Notice –√ because the contract was recorded.

2. Benefit: 

a. Intention √

b. Vertical privity √

c. Touch & concern –benefitted parcel √

iii. Scope issue: Court said “permanent” means forever, not just lifespan of the tile.
XVI. EQUITABLE SERVITUDES

a. Only enforceable by injunction (only courts of equity recognized historically)

b. May be appurtenant or in gross

c. Tulk v. Moxhay
i. Although there was not horizontal privity, the court in equity held that the burden of the promise to maintain the land as a park should run to the successor in interest. Injunctive relief –( ordered to comply.

d. Touch & Concern Requirement = the key to limiting the broader (Tulk) application of the doctrine of equitable servitudes (promises lasting forever).

i. Every promise that ‘touches & concerns’ the land may be enforceable against successors in interest.

e. Original promise may be express or implied
f. Implied Equitable Servitudes

i. Binding even if deed did not contain a covenant, or original parties or successor(s) in interest did not make a promise.

ii. 2 Requirements: 

1. Developer has a uniform scheme of development of an area on which the purchasers are expected to rely [intention] 

2. Buyer has notice of the scheme [notice]
a. Loose requirement –may include recorded lot map, sales brochures

iii. Mid-State Equipment Co., Inc. v. Bell
1. Series of lots subject to restrictive covenant that “residential use only.” Map with metes and bounds description doesn’t number (’s parcel. Uses for commercial development (garbage dump). 
2. Court found that the requirements for an implied equitable servitude met:

a. Evidence of intent of uniform scheme of development –numbered parcels, subdivided, etc.

b. Evidence that going to party and looking around reveals uniform residential development –so notice even though told not subject to restriction in deed.

iv. Lalonde v. Renaud –court upheld a restrictive covenant to maintain property as a public park. Intent shown with no contrary intent established. 

v. Hill v. Community –AIDs group home within a community with a “single-family home” restriction. Court held the group home was sufficiently “family.”

1. [Social issues drive these cases.]

XVII. Termination of Servitudes
a. Termination by Merger ( when title in a dominant estate and a servient estate is acquired by the same party, the servitude is merged and extinguished

b. Termination by Abandonment ( requires clear and convincing evidence of an intention to abandon [applies across property law]

c. Termination by Adverse Possession ( same AP requirements (servitude must have been asserted otherwise no way for hostility requirement to be satisfied).
i. Castle Associates v. Schwartz
1. NW, NE and SW parcels with common owner. SW parcel surrounded by steep hills and adjacent (’s SE parcel. ( attempted to buy corner of (’s parcel to cross, but ( refused to sell. (’s attorney discovered easement from decades prior.

2. Issue: Has the easement been terminated? 

a. By merger –no, because ( would have to cross corner of (’s parcel so no common ownership
b. By abandonment –no, because not clear and convincing evidence of intention 

c. By adverse possession –no, because no existing right of way (( never asserted) so no way (’s erection of a fence could be hostile

ii. ConRail v. Lewellen
1. Original deed to ( railroad conveyed “land and right of way.” 

a. If construed as a FSA, then abandonment leads to escheat (reversion to the state). 

b. If construed as an easement, then abandonment allows ( (surrounding property owner) to have an unencumbered parcel. 

c. If construed as a FS Determinable or FS on Condition Subsequent (conveyance for a particular purpose –use as a railroad), then abandonment reverts the property back to the holders of the right of re-entry or possibility of reverter –descendible. Problem =who are the heirs? [attorneys did not raise issue because not in ( or (’s interest…]

iii. Court construed the language in the deed as an easement and concluded it was abandoned (state statute elements satisfied, so sufficient evidence of intent).

d. “Termination” by Equitable Defenses:

i. If an equitable defense applies, then an equitable servitude cannot be enforced, so it is effectively “terminated.” Defenses to injunctive relief:
1. Estoppel:

a. If a benefitted party acts so to lead a reasonable person to believe a servitude has been abandoned, and the person subject to the servitude acts in reliance, the benefitted party is estopped from enforcing. 

2. Relative Hardship: 

a. If enforcing a servitude in equity will cause great hardship to a burdened party and only relatively minor benefit to a benefitted party, a court will not enforce an injunction. 

3. Changed Circumstances:

a. When the character of a neighborhood has changed so much that enforcement of a servitude won’t really benefit a benefitted party. 

i. Limitation: Courts have rejected application of the “changed circumstances” argument where a strip mall was constructed adjacent a residential development. Termination of the residential use restrictions could create a ‘domino effect.’

b. El Di, Inc. v. Town of Bethany Beach
i. “Old Town” community with a restrictive covenant: no alcohol and residential development only. Commercial use increased as the community expanded. ( purchased a restaurant on the beach that allowed “brown bagging.” ( applied for a license to sell alcohol and ( sued for an injunction. 
ii. Court found that the nature of the community has changed so much, that enforcement of the covenant by injunctive relief would not really benefit the Town (original purpose of covenant was to maintain quiet community, but that character has already changed).

1. No injunctive relief, although ( not barred from recovering damages… Although no damages to be proven. 

iii. [Court could have construed covenant language (“to revert to”) as a FSCS but issue was not raised because ( nor ( were holders of the possibility of reverter and difficulty in locating the heirs.]

e. Termination by Eminent Domain (a.k.a. condemnation): 
i. Process through which land can be taken for public use through a forced sale

ii. A servitude terminates when property is taken by eminent domain. 

iii. If the government takes a servient estate, Is the owner of the servitude is entitled to compensation?: 

1. Yes, if the servitude is an easement

2. Majority: Yes, if the servitude is a real covenant or equitable servitude
3. Minority: No, if the servitude is a real covenant or equitable servitude (because contractual promises, so not constitutionally protected).

f. Termination by Recording Act (supersedes the common law)

i. A recording act can even supersede an easement by prescription. 

1. Solution =obtain a declaratory judgment (recordable interest created) from the court and record it.

ii. Witter v. Taggart
1. ( was transferred the dominant estate (FSA and a scenic easement) and recorded. ( was transferred the servient estate (FSA purportedly unencumbered).
2. The court held that ( was not bound by the easement because ( was a bona fide purchaser without notice under the recording act. ( only recorded the easement for the dominant estate, not both estates, so ( did not record first and ( did not have notice. 

g. Amendment of Servitudes: 

i. Parties can agree to do whatever they want through bilateral agreement.
ii. [‘Bilateral monopoly’ –no price competition for an amended servitude.]

iii. Common interest communities are a network of bilateral agreements, so in theory require unanimous permission from all homeowners for an amendment if a mechanism for changes is not provided.

1. Walton v. Jaskiewicz 
a. Subdivided community with a restrictive covenant not to further subdivide. One parcel had a ravine across the middle, so desired to subdivide.  The covenants allowed for amendment by majority permission. The minority owners sued for an injunction. 

b. The court granted the injunction because of the requirement of uniformity: Restrictive covenants must be mutual; cannot have exceptions.
XVIII. ASSURING GOOD TITLE

a. Analyze at the ‘state the title’ stage

b. 2 separate questions: (1) Does a subsequent purchaser have a remedy against the seller?; (2) Does a subsequent purchaser have a remedy against an original buyer? 

c. 3 Types of Deeds: 

i. General Warranty Deed ( warranting good title

1. 6 Covenants: 

a. Present Covenants: 

i. Covenant of seisin ( (“hereby covenants” language)
1. Breached only if at the moment of conveyance the seller did not hold (not ‘seised’ of) the property interest conveyed.
2. A ‘state of the title’ question

3. Brown v. Lober –O conveyed all rights to a property, but did not hold the mineral rights. Breach. But S of L passed.
ii. Covenant of power to convey ( (“good and lawful authority” language) 
1. Breached only if at the moment of conveyance the seller did not have the power to convey the property interest. 

2. Goes beyond ‘state of the title’; may be a contractual limitation or an agency restriction

iii. Covenant against encumbrances ( (“free and clear” language)
1. Breached only if at the moment of conveyance the property was subject to an encumbrance not disclosed in the deed.

a. Encumbrances include easements, profits, mortgages, liens, leases, restrictive covenants, irrevocable licenses, implied equitable servitudes.

b. Procedural hurdle: Must show that there was an encumbrance, and that someone actually asserted the right and won in court (grantee rights do not arise until first lose lawsuit).

i. S of L does not begin to run until third-party claim lost. 

2. Minority exception: No breach if the encumbrance was open, notorious and visible encumbrances
a. Leach v. Gunnarson
i. ( transferred property to ( --general warranty deed that did not contain potential encumbrance that adjacent property uses spring for water supply, although ( knew of the spring.
ii. Court adopted the minority exception, but held the encumbrance was not ‘open, notorious and visible’ enough. Limited to public highways, powerlines, railroads.
iii. (’s damages would only be the difference in FMV without and with the encumbrance (small amount).

b. Future Covenants: 

i. Covenant of quiet enjoyment ( promise that the grantee will not be ousted by someone with superior title in the future

1. Procedural hurdle: An actual claimant must assert his/her right and win in court (grantee rights do not arise until first lose lawsuit).

a. S of L does not begin to run until third-party claim lost. 

ii. Covenant of warranty ( same as above
iii. Covenant of further assurances ( promise to execute any document necessary to perfect good title and cooperate in the future
2. Present covenants do not run with the land. Future covenants do run with the land. 

3. Remedies for breach: 

a. Damages –ordinary remedy
i. Majority of courts limit amount to purchase price.

b. Injunction –for breach of covenant of further assurances

ii. Special Warranty Deed ( warranting that the owner did not do anything to mess up title

iii. Quitclaim Deed ( no warranty; ‘as is’; i.e. ‘whatever I have, it’s yours.’
1. Used to clear title

a. Ex: Y =owner of servient estate. X owns the easement, but hasn’t used it in years. X transfers title to Y by quitclaim deed (X doesn’t want to warrant anything). Termination of easement by merger. 

d. Ways buyers can protect themselves: 

i. Title Warranty

1. Problem =only worth as much as O is worth

ii. Title Search

1. Problem =expensive and may not resolve all problems

iii. Title Insurance 

1. Problem =does not always cover every legal risk (likely won’t cover if the first two fail)

e. COMMON LAW

i. “First in time is first in right.” 
1. When two owners compete for right to title, the earlier owner wins (regardless of whether received as a gift or purchased).
2. Rationale: O cannot transfer what it does not hold 

3. Ex: O ( A then later O ( B. A wins under the common law.

4. Ex: O ( A (contract to transfer access easement) then later O ( A (contract to transfer FSA) –both equitable interests by entering into contract that hasn’t yet been consummated. A wins. 
a. Rule in equity: That which should be done (i.e. compliance with a contract) will be treated as having been done. 

5. Applies when both competing interests are legal or both are equitable

6. Exception: When the first interest is equitable and the second interest is legal, “first in time is first in right” does not apply. 

a. Ex: O ( A (contract to transfer an easement) then later O ( B (unencumbered FSA). B wins if B is a ‘bona fide purchaser’ without notice. 

ii. Doctrine of After-Acquired Title (estoppel by deed) ( when a grantor purports to transfer interest in land that he/she does not own and later acquires title to that interest, the title automatically passes to the grantee.

1. Ex: O* ( A (* =unowned)

X ( O. Title automatically passes to A.

2. Applying to quitclaim deeds? 

a. Common law –the doctrine does not apply because O transferring only what had, which is nothing. 

b. Modern –the doctrine may apply, depending on what intended to be transferred.
3. Schwenn v. Kaye –( transferred mineral rights to daughters. ( later transferred a FSA to (. The mineral right royalties were sent to (. ( had the daughters transfer back the mineral rights so ( could handle the suit. However, that transfer automatically passed title to the mineral rights to ( by application of the doctrine. 
iii. The common law approach led to abuses, like fraud…

f. RECORDING ACTS

i. Function as ‘exceptions’ to the common law basic rule; if applies, supersedes the common law
ii. No way of organizing parcels with ‘metes and bounds’ descriptions (corners, physical monuments, degrees, distances, etc.) by tract. So grantor/grantee indexes 

1. First search grantee index ‘back’ –to ensure the seller owns the property; look who seller got it from, then seller’s seller, etc. to the ‘source of title’ (first owner) 

2. Then search grantor index ‘forward’ –to look at each person in the chain of title to see if seller did anything to mess things up; ensure ‘good title’

a. Scope of required search =from when the grantor received the deed in to when sent the deed out; the period of time the grantee index purports the grantor held title (Sabo v. Horvath).

iii. Best practice =record everything, read everything

iv. 3 Types: 

1. Race: 

a. The first transferee to record wins (“race” to the recording office)

2. Notice:

a. The second purchaser wins if he/she is a ‘bona fide purchaser’ for value and without notice. 

i. Notice =actual, constructive or record

3. Race-Notice: 

a. A subsequent purchaser wins only if he/she records first and is a ‘bona fide purchaser’ for value without notice.

v. ‘Bona fide purchaser’:

1. Requirements: 

a. No actual, constructive or record notice

i. Doctrine of Muniments of Title [applies to notice and race-notice statutes]: 

1. Majority rule: If one recorded document refers to another document, then the buyer is deemed to have notice of that second document. 

a. Creates effective requirement to read (due diligence)

i. Question of scope –how far back..?

2. 2 Minority rules: 

a. A buyer is deemed to have notice of the second document only if the second document is recorded and the first document says where. 

b. No doctrine applies.

b. Grantor required to have good record title (objection question: that if subsequently searched the index, would confirm good record title).

2. When transferee by quitclaim deed…

a. Majority rule: Can be a bona fide purchaser

b. Minority rule: Cannot be a bona fide purchaser (per se on notice that not a legitimate transfer)

vi.  “Reset Rule” ( if a subsequent purchaser wins under the recording act, then that purchaser has good title under the common law (treat as being “first in time…”).

vii. Clerk mis-indexing deed…

1. Majority –validly recorded for recording act purposes

2. Minority –not valid

viii. Guerin v. Sunburst Oil & Gas Co.
1. T ( C (mineral lease) [not recorded]
T ( R (operation to purchase, subject to lease) [recorded]

C ( S (assignment) [recorded]

S ( ( (assignment) [recorded]

T ( ( (FSA by warranty deed) [recorded]

( began drilling on (’s property and ( sued for an injunction.

2. Issue: Does ( take FSA unencumbered? 

3. Common law: ( wins (“first in time”; derives rights from C)

4. Race-notice statute: π recorded first. But π was on record notice by application of the doctrine of muniments of title majority rule (even though π did what was supposed to do). 

5. [Potential recovery for damages to ( from T under the general warranty deed. Damages limited to purchase price.]

ix. Sabo v. Horvath
1. L ( H (FSA by quitclaim deed; L didn’t have title) [recorded]
U.S. gov’t ( L (doctrine of after-acquired title –title automatically passes to H)

L ( S (FSA by quitclaim deed) [recorded]
2. Common law: H wins 
Race-notice statute: S wins, because expected that S looks at the grantor index between when U.S. gov’t transferred title to L and L transferred title to S, not back to the beginning of time. So wouldn’t have seen L-H transfer. Therefore, not on notice.

x. Cohen v. Thomas & Son Transfer Line, Inc.
1. O ( T (lease with right of first refusal) [not recorded]

O ( C (FSA) 

2. Issue: Whether C subject to the right of first refusal?
3. Common law: T =equitable interest (right to do something in the future) and C =legal interest. So exception applies if C was a bone fide purchaser without notice. 

4. Court found that C had constructive notice since T was living on the land and C was expected to go to the land and look around (due diligence). So C lost at common law and must meet the recording act requirements to supersede common law.

g. MARKETABLE TITLE ACTS

i. Goal: To make title searches easier by defining a more recent ‘root of title’ (typically ≥30 years back). 

1. Nothing that happened before the root of title can affect good title.

ii. Problem: Can make fraudulent deeds valid

1. Ex: 
1940 
B ( A (FSA)

1941
B ( Exxon (mineral rights; fraud)

1972 Exxon ( BP (mineral rights; bona fide purchaser)

BP’s title search would make B’s conveyance to Exxon the root of the title. Therefore, anything before that (like B’s conveyance to A) does not impede BP’s good title.

2. Further problem: Assume before lawsuit A ( E (FSA). E would not find Exxon in a title search because Exxon is not within the chain of title, so E also has good record title (B ( A =root of title). E now has suit against A for breach of deed warranties.

iii. Solution: To protect oneself, a purchaser can file a ‘notice of claim’ periodically (i.e. every 29 years) [periodic filing statute]
1. But then purchasers with good title have to do full title searches to find any periodic filing (undermines the act’s purpose).

iv. ‘Wild Deed’ ( a deed that does not appear in the chain of title

1. Can a wild deed serves as root of title? 

a. Split: 

i. Yes (but validates fraudulent deeds, although serves act’s purpose). 

ii. No –a wild deed is not eligible for purposes of marketable title acts

1. Problem: Still need to do a whole title search to determine whether there is a wild deed (so excluding wild deeds still undermines the act’s purpose).

v. Conclusion =marketable title acts are irrelevant in terms of what a buyer should do to protect his/her interests.
vi. State v. Hess
1. Rails to trails case. The holder of a possibility of reverter failed to file periodic notice of intention to preserve interest as required by the 40-year marketable title act. So court held evidence of intention to abandon future interest [even though impossible for holder of FI to comply with act since it was created >40 yrs. after interest transferred.

h. LAND REGISTRATION (The Torrens System)

i. A registration certificate is prepared for each piece of land in the system as conclusive evidence of ownership. 

ii. To get a certificate, must go to court (like an action to quiet title)

1. Problems: 

a. Expensive

b. Certain types of claims are excluded, so every time a claim is excluded, have to do a full title search (once again undermines the idea’s purpose).

XIX. REAL ESTATE TRANSACTIONS

a. Obligations of a Seller: 

i. At common law, a seller does not have liability to a buyer for defects absent an express warranty.

1. A seller was only liable for affirmative statements or intentionally concealed defects

ii. Modern evolution to 3 sets of rules: 

1. Home builders:

a. Implied warranty of habitability for new home sales –builder warrants from defect; that built in a workmanlike manner

i. If B1 sells to B2, question of whether home builder seller is liable to B2 for defect? 

1. Depends on whether an action in contract or in tort. 

a. If in contract, then burden/benefit running problem. 

i. General disclaimers are disfavored

ii. Specific disclaimers are more likely to be enforced

b. If in tort, then no privity required.

2. Sellers of used homes:

a. Duty to disclose every defect that is not readily known to buyers; but no obligation to disclose defects that are readily discoverable

3. Sellers of commercial property:

a. Common law rule (no duty absent express warranty)

b. Obligations of a Broker: 

i. LAW OF AGENCY –the relationship between principle and agent; issues arise when the agent undertakes to represent the interests of the principle (contractual relationship not required)

1. Ex: Asking a friend to go return something for you creates an agency relationship.

2. 2 Characteristics: 

a. The agent can bind the principle

i. So a broker’s misrepresentation, etc. makes the seller liable too.

ii. Also a broker’s knowledge of a defect is imported to the seller.

b. The agent has ‘fiduciary responsibilities’ to the principle

i. An obligation to take the principle’s interests into account over and above the agent’s own interests

3. The agent has the same duty as the principle.

ii. Therefore, if a seller has a duty to disclose (principle), then the seller’s broker (agent) has a duty to disclose. 

iii. Conventionally, a buyer’s broker represents the seller too. So a potential conflict of interest arises when a buyer’s broker crosses into an agency relationship with the buyer, while remaining an agent of the seller. A buyer’s broker may owe a fiduciary obligation to two parties with competing interests.
1. A question of intent –a ‘vanilla’ real estate transaction likely does not create an agency relationship, but once a broker uses discretion, offers advice, assists in negotiation… Issues may arise.
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