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0. PROPERTY RIGHTS
1. Pierson v. Post
1. Possession is ownership
1. Possession occurs when you exercise substantial and actual control over the property
2. Mortal wounding and pursuit are sufficient
1. Cannot abandon property
1. Rights of Property Owners
2. Right to use
2. Right to exclude
2. Right to assign
2. Responsibility of injuries to another caused by your property
0. ADVERSE POSSESSION
2. When an owner fails to bring an action for ejectment within the statute of limitations an adverse possessor can get title by satisfying the 5 requirements
2. ONLY runs against present, possessory interests
2. If someone has a future interest, the statute does not run until it becomes possessory
2. Statute of limitations for ejectment will not run unless the adverse possessor meets these 5 requirements:
3. Actual
0. Not merely a trespasser, must have actual possession
0. Normally look to see if the claimants actions are consistent with how a reasonable owner would use land
2. Seasonal use can be okay
0. The date the adverse possessor enters the property is when the statutory clock starts running
0. AP's agents can have actual possession to satisfy requirement for AP
3. Open & notorious
1. Not secret
1. True owner would know of possessor if they had taken reasonable care to check on the land
1. True owner knew OR had reason to know
1. AP MUST give notice when they are claiming adversely against a co-owner
3. Continuous
2. Must possess the time for the entire statutory period
2. AP doesn’t have to be on the land 24/7 for the entire statutory period
2. Doesn’t break continuity if you are using the land in the way a reasonable owner
2. Tacking!!
3. Privity
3. Works for AP and true owners
3. Exclusive
3. AP must have possessed the land exclusively
3. Possess the land the way someone claiming exclusive rights would behave
3. Not broken without the possession of another
3. ANYONE other than the AP can break possession
3. Hostile
4. Majority rule: objective - requirement met if it is objectively hostile - objectively inconsistent with the legal rights of the true owner - clock won't run if the AP is given permission to occupy land by the true owner
4. Minority rule: subjective
1. Maine: AP must know he is violating the rights of another and that it is adverse
1. Iowa: AP cannot know they are violating the rights - must be innocent
4. ALWAYS HAVE TO SHOW AN OBJECTIVE VIOLATION OF RIGHTS
4. If you begin with rightful occupation and then move to wrongful, normally must have a repudiation to have AP claim, mere continued presence is not enough
4. Color of title is always enough to show hostility
4. If AP begins with rightful possession and then begins AP they must repudiate the consensual possession
2. If the AP proves they met the 5 elements through the statutory period they get better title then everyone in the entire world - TRUE owner
4. ONLY  GET WHAT PERSON YOU WERE POSSESSING AGAINST HAD
2. Still liable for trespass
2. If the true owner files for ejectment of AP before the statutory period runs then the AP loses their claim
2. Jarvis v. Gillespie
7. Quit claim: get whatever the true owner has, no idea what title or claim they have but that’s what you  get
7. Normally it is the D who is claiming AP in response to a suit for ejectment by P but here P was the AP and is suing for declaratory rights to the land
7. GENERAL rule is that cannot adversely possess land owned by state
2. Manillo v. Gorski
8. Innocent improver doctrine: when AP has made substantial improvement to the land they are possessing
0. Must have cleans hands to be an innocent improver
0. Some states require the true owner to pay the innocent AP who has made significant improvements made to the land OR sell it to them
2. Carpenter v. Ruperto
9. Not eligible for innocent improver doctrine because knew they were on someone else's land
9. Claim of right: when you claim property but you don’t have a title or document asserting that you have title
9. Color of title: claim of title but the document is defective - this establishes the hostility requirement
2. Some states allow color of title to shorten the statute time b/c its used to clear title not to settle a land dispute
2. If you have a deed for a 10 acre plot but you are only adversely possessing 6 acres, you can get title for the entire plot
2. Tacking
10. The time the original AP possessed the land can be combined with, or "tacked" on to, the time a subsequent possessor possesses the land
0. Must have privity (consensual transfer of the land)
10. A enters land and begins AP then sells to B who possesses for the remaining time on the statute - O loses title b/c A & B can tack their time together
10. ONLY works when A & B in privity
10. Applies on the owners side as well
10. Grantees of a common grantor are treated as being in privity with each other
10. When the AP enters AFTER the division of land occurs the grantees are not viewed as being in privity with each other
10. HYPOS:
6. EXAMPLE #1:
0. 2000 A enters the land
0. 2006 A grants land to B
0. 2014 O sues B
0. Assuming a 10 year statute, when we allow tacking we add A&B's time of possession together and see that they meet the statue and could win on an AP defense - ONLY allow tacking if transfer is voluntary
6. EXAMPLE #2
1. 2000 A enters
1. 2006 O grants land to P
1. 2014 O sues A
1. You can tack the time that A possessed against O to the time A possessed against P IF this was a voluntary transfer - then A could use AP defense
10. GENERAL RULE - life estate holder and remainderman are in privity UNLESS AP enters land AFTER the interests are split
7. EXAMPLE:
0. 1998 O dies grants land to X for life then to Z
0. 2000 A enters
0. 2011 X dies
0. 2015 Z sues A
0. Since A never possessed against O, Z+X would have to be in privity for A to win on AP claim, they are not in privity here so cannot tack (A entered AFTER interests split) so Z wins
0. EVEN though A had an AP claim against X, would only get what X had which was a life estate measured by X's life so once X dies A loses claim
7. Rationale is that since true owner had the ownership and incentive to kick the AP out the later grantees are treated like the original grantor, when the AP enters AFTER the split there isn't one person with power or incentive to kick AP out so not fair to tack
 
0. Tolling
 
0. A way in which the statute of limitations is paused, not restarted
0. Disabilities, minors or in military
0. When the true owner of the property is unable to bring an action of ejectment at the moment the AP begins possession the statute of limitations will not run against them until whatever is prohibiting them from being able to sue is removed
0. COMMON PRINCIPLES
4. Disability must be present when the AP enters, normally won't apply if the disability arises AFTER the AP has already entered the land
4. Normally there is no tacking of disabilities
2. If true owner is 12 with AP enters and then is sent to jail the statutory period will only be tolled until the AP reaches age of majority, is not tolled during subsequent prison sentence
4. Person acquiring land from a true owner with a disability can take advantage of tolling BUT the statute starts to run at the moment of transfer
0. Normally for when true owner position where they cannot sue
0. DOES NOT apply when the true owner reenters land
 
0. ESTATES IN LAND
7. Feudal Tenure
0. Person holding the land is seized, in seisin of a freehold estate
0. Freehold estate NOT transferrable - to get land must become a tenant, subinfeudation
0. Scutage: way knights could buy out of knight service
0. Estate holders had to pay services to lord
0. Incidents - ancillary rights of estate holders
5. Wardship: when a tenant dies and the child who would take the land can't really pay for services, the king would get the income from the land until the child comes of age - King could sell child into marriage - viewed favorably because kept families from losing land
5. Relief: what a tenant would pay to have their land become inheritable 
5. Escheat: right of King to take land if tenant dies without heirs
5. Forfeiture: right of King to take land if tenant committed a felony - specifically treason but any felony worked
0. Holders in seisin had rent control
6. Didn’t like this and tried to avoid it - would subinfeudate to child in exchange for services - tax avoidance
0. 1290 quia emptores terrarum: statute that limited subinfeudation
7. Now transfer land by assignment, leads to modern ideas of property
7. If you own land you can sell it or give it away - unintended by product of the statute
0. Seisin - not the right to possession, can transfer possession and still have seisin (renting) - ONLY present interest holders
 
0. Present Interests
 
0. 5 categories of present interests:
1. Fee Simple Absolute
1. Absolute ownership from not until end of time
1. "and his heirs" to grant
1. To A (words of purchase) and his heirs (words of limitation)
1. ALWAYS ASSUME FSA
1. Alienable, devisable and descendible
1. Fee simple Determinable
2. Fee simple estate that will continue until the occurrence of a specified event
2. Possibility of reverter follows this present interest (if grantor keeps it)
2. Words of duration (during, while, so long as etc.)
2. EX: To A & his heirs so long as the land is not used as a tavern, the moment the land is used a tavern the possibility of reverter matures and reverter automatically gets a FSA
2. Termination of present interest is automatic upon the occurrence of event
2. Alienable, devisable and descendible
1. Fee simple on condition subsequent
3. Fee simple that does not automatically terminate upon the occurrence of the specified event, once the event occurs holder of future interest (right of reentry) MAY take action to get the land back but until they act the present interest holder maintains their interest
3. Words of condition (provided that, on condition that, but if etc.)
3. EX: To A & his heirs but if the land is used as a tavern…. the moment the land is used as a tavern the holder of the right of reentry must act to reenter & take it back or else present interest holder keeps it
3. Terminating event of present interest is the assertion of right of reentry
3. Holder of right of re-entry MUST assert right in a reasonable time
3. Alienable, devisable and descendible
1. Fee tail
4. "to A and the heirs of his body"
4. Several types: 
2. Fee tail general (primogeniture)
2. Fee tail male (only to sons)
2. Fee tail female (only to daughters)
2. Fee tail special (children of certain people)
4. Defining "without issue"
3. Indefinite failure of issue construction
1. When A's line dies out - consequence is grant in fee tail
1. When it follows a fee tail
1. DOES NOT create a condition, can basically ignore it
3. Definite failure of issue construction
2. If A dies without issue, not their heirs 
2. ALWAYS use this unless interest in question is following a feel tail
2. Creates a condition!
4. Followed by a reversion
4. Alienable and descendible NOT devisable 
4. Can break a fee tail by disentailing the property
6. Convey interest in FSA to a third party
1. Life estate
5. Right to possess until end of life
5. "to A for life" - default is to measure estate by the life of person who is granted the property
5. Alienable but NOT devisable or descendible
2. But transferee ONLY gets what original LE holder had (measured by their life)
5. Life estate measured by someone else's life is devisable and descendible
5. Reversion left over in grantor, remainder in third party
5. LE make alienation difficult (CAN ONLY GIVE AWAY WHAT YOU HAVE)
5. Using system of equity as a way around this
5. Give legal title to T and the equitable title to the actual people
1. T holds in FSA and can sell or do whatever with the land and the revenue from property can be given to the people 
0. How interests are transferred:
2. Alienable: owner may transfer property by sale or gift
2. Devisable: owner may transfer by will
2. Descendible: property may pass by operation of law to heirs
0. White v. Brown
3. Unclear what the testator was leaving in the will
3. Only way to control property after death is through grants of interest
3. Partial intestacy presumption: if no evidence to the contrary then will meant to cover the entirety of deceased's property
2. The intentions of the grantor can overcome any presumption
0. Marrenholz v. Cnty. Bd. Of School]
4. Either a fee simple determinable or fee simple on condition subsequent
0. No magic language so court doesn’t know grantor's intent
4. The Jacqmain's deed not valid because neither type of interest is alienable or devisable
4. Presumption in favor of fee simple on condition subsequent because CTs don’t like people to automatically lose their land
0. Alby v. Banc One
5. Deals with conditions built into a fee simple determinable or fee simple on condition subsequent that may go against public policy
0. Supreme CT has held that some conditions are void b/c go against constitutional rights
0. Waste: when current possessory changes land in such a way that reduces its value - a way to mediate present interest holders and future interest holders
6. Affirmative: physically doing something to cause waste, present interest holder actively changes the property's use or condition usually in a way that substantially decreases it's value
6. Permissive: not doing something that results in waste (normally can only recover damages for affirmative waste)
6. Future interest holder can normally sue the present interest holder for waste
6. Old CL didn’t allow present interest holder to make ANY changes (even if it might increase the value)
6. Modern CTS looks at the economic harm but destruction of property will still probably be waste
6. Damages for waste are only awarded if it's possible to join all the future interest holders together
5. If there are any unascertained future interest holders cannot recover damages because more people could have a right to the land later (open classes)
6. PHYSICAL changes to the land NOT a failure to pay rent etc.
 
0. Future Interests
 
0. Think of 9 future interests:
8. GRANTOR KEEPS FUTURE INTEREST
0. Possibility of reverter 
0. Follows fee simple determinable
0. descendible
0. Right of reentry
1. Follows fee simple on condition subsequent
1. descendible
0. Reversion
2. When the grantor transfers an interest less than what he has
2. Follows a life estate, fee tail or other naturally ending estates
2. Alienable, divisible and descendible
8. GRANTOR GIVES FUTURE INTEREST AWAY
1. Remainder (FOLLOWS  NATURAL TERMINATION - granted in same instrument as present interest)
0. Must be able to become possessory immediately following natural termination of preceding estate
0. Contingent remainder
1. Three ways a remainder becomes contingent:
1. Remainderman unborn
1. Remainderman unascertained
1. Condition precedent that must be met before remainderman takes
3. Natural termination is NEVER a condition precedent
1. Cannot end a title with a CR, must have a reversion following
2. If the condition fails grantor gets interest back unless otherwise indicated
1. Alienable and devisable and descendible
1. Alternative contingent remainders occur when the grantor indicates another party will take if the 1st contingency fails
4. One party takes to the exclusion of the other based on whether or not a condition precedent occurs (NEITHER PARTY IS THE GRANTOR)
4. If condition A occurs X will get the interest, if condition A does not occur Y will get the interest
1. HYPOS:
5. To A for life then to the President
0. Unascertained remainderman - LE in A, CR in president, reversion in O
5. From A to B for life then to B's children who survive him
1. Condition precedent - LE in B, CR in B's children, reversion in A
5. From O to B for life, remainder in C & heirs if C is at least 21 years old when  dies, else to D & his heirs
2. LE in B, CR in C, alt. CR in D, reversion in O
0. Vested remainder subject to complete divestment
2. "Vested remainder subject to condition subsequent"
2. Condition that could divest the grantor before or after taking possession
2. HYPO:
2. From O to B for life, then to C & his heirs but if the land ceases to be used as a farm before or after C takes possession grantor may reenter
0. It's possible for C's interest to be divested before they take possession (NOT a fee simple on condition subsequent for this reason)
0. LE in B, vested remainder subject to complete divestment in C, right of reentry in O
0. Vested remainder subject to open
3. "vested remainder subject to partial divestment"
3. When remainder is given to a class of people instead of one specific person
3. CLASS GIFT RULES:
2. Becomes vested when:
0. When there is at least one ascertainable living member of the class
0. There are no unmet conditions precedent
2. Class is subject to open if NEW members could join, closed if no new members could join
3. CLASS CLOSING RULES:
3. Physiologically: whenever person capable of producing new members of the class dies
3. Under rule of convenience: whenever any member of the class is entitled to demand possession 
1. When all prior interests are terminated, no conditions precedent
1. Overridden by grantors expression of intent
3. HYPOS:
4. To A for life then to B's children and their heirs
0. Class gift - it's to a group and new members could join
0. Three possibilities of interpretation of B's children:
2. B's children now: LE in A, vested remainder in B's children
2. B's children ever: LE in A, vested remainder subject to open in B's children (IF one child is already  born, if no children born it's a CR)
2. B's children alive at A's death - LE in A, CR in B's children who survive A (IMPLIED CONDITION OF SURVIORSHIP)
1. CT doesn’t like this and won’t interpret grant this way unless it explicitly says it
0. Vested remainder
4. Not subject to open or subject to complete divestment (the left overs)
4. Technically there are 3 conditions of a vested remainder:
1. Must know who all holders are (otherwise it'd be open)
1. They or their heirs must be certain to acquire a present interest at some point
1. They or their heirs must be certain to retain permanently the present interest in acquired (may not be divested)
4. Alienable and devisable and descendible
4. HYPO:
3. From O to A for life then to B for life
0. Vested remainder?
0. We know who the holders are
0. It follows a natural termination  - certain to take
0. Life estate is only measured by life - no divesting event
0. LE in A, vested remainder for life in B, reversion in O
1. Executory Interests (FOLLOW UNNATURAL TERMINATION)
1. Takes effect only when preceding interest is divested or cut short by some condition
1. Pre-1536 interests that have language of duration survives the voiding!!!
1. Springing executory interest
2. Divests the grantor - gap between previous estate and future interest where it reverts to grantor
2. PRE 1536 these were void:
1. Any interest in a 3rd party must be capable of taking effect immediately upon natural termination of previous estate (rule against springing interests)
2. HYPOS:
2. To A for life, then one year later to B
0. CANNOT TAKE immediately after A's death - there is a gap where it would revert to O then B would take
0. PRE 1536 - LE in A, reversion in O
0. POST 1536 - LE in A, reversion in O, springing executory interest in B
2. To A for life, then if B has married C to B & heirs
1. DOESN’T violate the rule - if B takes will be immediately after the LE - either B immediately takes or they don't - no gap
1. LE in A, contingent remainder in B, reversion in O
2. To A for life, then if B marries C before or after A's death to B
2. Violates rule - is A dies before B marries C there would be a gap
2. PRE: LE in A, reversion in O
2. POST: LE in A, reversion in O, springing executory interest in B
2. FIRST ASPECT OF PUREFOY - where grant can be read to avoid invalidity under the rule against springing interests it should be read that way - interpretative rule!!
3. ONLY APPLIES TO SPRINGING INTERESTS
1. Shifting executory interest
3. Divests party other than the grantor (if it could divest grantor OR a third party it's shifting)
3. Follows an interest in a third party that may be divested by a condition subsequent
3. PRE 1536 these were void:
2. Only a naturally expiring estates can be followed by a future interest in a grantee
0. Basically only a reversion can be transferred to a third party NOT a right of reentry or possibility of reverter (rule against shifting interests)
0. NO condition in a stranger
3. HYPO: 
3. From O to A and his heirs but if liquor sold on the land to B and his heirs
0. PRE: FSA in A
0. ***LANGUAGE OF DURATION CAN SURVIVE VOIDING BUT LANGAUGE OF CONDITION IS VOIDED AS WELL***
0. POST: FSA in A, shifting executory interest in B and heirs
3. From O to A for life then if B marries C to B and his heirs
1. Apply 1st aspect of purefoy
0. It is possible to interpret this to mean that B must marry C before A dies which would make it a contingent remainder so doesn’t violate rule against springing interest
1. Doesn’t violate rule against shifting interests - future interest in B is following a natural termination, no divesting event
3. From O to A for life but if B marries C while A is living immediately to B & heirs
2. No springing interest issues
2. BECAUSE A's estate could end unnaturally (divested by B if he marries C) it violates rule against shifting interest
1. PRE: LE in A, reversion in O
1. POST: LE in A, shifting executory interest in B
3. From O to A and his heirs so long as the land is used for farming then to B and his heirs
3. PRE: FSD in A, possibility of reverted in O
0. Since the conditional language is in terms of duration it survives the voiding
3. POST: FSD in A, shifting executory interest in B
8. In Re Estate of Houston
2. Per capita: each person gets same amount 
2. Per stirpes: each generation gets equal portion of generation above them (Gen 1 gets 1/2, each of their kids get equal share, if G1 has 2 kids each get 1/4)
 
0. RULES
9. Rule of Destructibility of Contingent Remainders
0. A contingent remainder is destroyed if it has not vested at or before the termination of all preceding estates. 
0. Prefers the reversion over waiting for the remainder to free itself from uncertainty
0. HYPO:
1. From O to A for like and upon A's death to A's eldest child if he shall attain the age of 21
0. LE in A, CR in A's eldest child, reversion in O
0. If A dies before the eldest child reaches 21 the CR is destroyed and O's reversion matures into a FSA
0. 1st aspect of Purefoy applies - but even without it the CR is still destroyed
0. When does this rule apply?
2. ONLY contingent remainders
0. Not executory interests or vested remainders subject to divestment
2. Natural termination: has the same result as the 1st aspect of Purefoy - when preceding estate terminates naturally
2. Termination by merger: 
2. Doctrine of merger: when a party holds two interest that together have a name, they merge
2. CT treats a merger as a termination of prior interest
2. When a person holding a present interest also holds the next vested interest in the same property they merge and destroy any contingent remainders in between them
2. HYPO:
3. To A for life then to B
0. LE in A, vested remainder in B
0. B conveys remained to A, so A has a LE and a vested remainder
0. They merge and result is FSA in A
3. O to A for life then if A returns from Iowa to A
1. LE in A, CR in A, reversion in O
1. CANNOT merge here because a LE and a CR don’t have a time when combined
3. O to A for life then if B marries C to B
2. LE in A, CR in B, reversion in O
2. O conveys reversion to A - A holds LE and reversion separated by B's CR
1. CL says that a CR isn't strong enough to keep them separate SO A's interests merge and CR is terminated by merger
1. RESULT: FSA in A
3. O to A for life then to  B and his heirs if B marries C but if B doesn’t marry C then to D and his heirs
3. LE in A, CR in C, Alt. CR in D, reversion in O
3. O releases reversion to A
3. LE in A, CR in C, Alt. CR in D, reversion in A
3. BOTH CRs are desrtroyed - FSA in A
0. Released: when the reversioner gives his reversion to the prior interest holder, the reversion is released
0. Surrender: when the present interest holder gives their interest to another person, the present interest is released
4. HYPO:
0. From A to A for life and then to B and his heirs if B marries C
0. LE in A CR in B reversion in O
0. O releases reversion to A 
1. LE in A, CR in B, reversion in O
1. MERGE- FSA in A
0. "wait and see rule" - only apply the rule if one of the three issues come up
 
0. Second Aspect of Purefoy
10. If executory interests can take as a contingent remainder then they will be  treated as contingent remainders for purposes of the rule of destructibility of contingent remainders
10. HYPO:
1. From O for A for life then if B marries C to B and his heirs
0. LE in A, CR in B, reversion in O
0. 1st aspect of Purefoy tells us to interpret it as meaning B marries C before A dies - makes it a springing executory interest - possibility of a GAP
0. BUT since it is possible for B to take immediately after preceding estate (if B married C before A died) we treat it as a CR under 2nd aspect of Purefoy
0. SO, if A dies and B hasn’t married C, B's springing executory interest is destroyed b/c we treat it as a CR
1. To A for life then is B marries C before or after A dies to B and heirs
1. PRE: LE in A, reversion in O
1. POST: LE in A, reversion in O, springing executory interest in B
1. When A dies, O gets FSA b/c the springing executory interest is destroyed because it is possible for B to take immediately after preceding estate
1. From O to A for life then if B marries C to B one say after A's death
2. PRE: LE in A reversion in O
2. POST: LE in A, reversion in O, springing executory interest in B
2. 2nd aspect of purefoy DOES NOT APPLY - B cannot ever take immediately after preceding estate so cannot treat it as a CR
10. RULE OF LAW - cannot be overridden by grantor's intent
 
0. Rule in Shelley's Case
11. If a grantor conveys a life estate to A and by the same instrument attempts to create a remainder in fee simple absolute or fee tail in A's heirs the result is a remainder in A
0. A would take whatever remainder his heirs would have gotten
11. The remainder does not have to follow directly after the present interest - but may not automatically merge if separated by interest other than a contingent remainder
11. Remainders do not have to be vested
11. HYPOS:
3. From O to A for life, then to A's heirs and their heirs
0. LE in A, remainder in fee simple in A
0. MERGE: FSA in A
3. From O to A for life, then to B and heirs of her body, then to A's heirs
1. LE in A, vested remainder in fee tail in B,  CR in A's heirs
1. CR in A's heirs becomes a vested remainder in A (NOT A CR - we know who A is)
1. LE in A, vested remainder in fee tail in B, vested remainder in A
1. CANNOT merge because not separated by a CR
3. From O to A for life, remainder to A's heir and his heirs
2. LE in A, CR in A's heirs, reversion in O
2. LE in A, vested remainder in A
2. MERGE FSA in A
11. UP FRONT RULE - apply whenever you see the language in the grant
11. RULE OF LAW
 
0. Doctrine of Worthier Title
12. Testamentary: by will
0. A devise to the heir of the testator is void if it purports to give beneficiary an interest of the same quality or quantity they would receive if testator died without a will
0. NO LONGER A LAW ANY WHERE
0. NOT ON TEST
12. Intervivos: by deed - between living people
1. A conveyance of remainder or executory interest to heirs of grantor is void and grantor retains a reversion
1. Reversion is "worthier" than a remainder because reversions are always vested, promotes alienability of property and at CL a descent was worthier than a devise
12. Rule of construction, grantor's intent can override it
2. Rebuttable presumption
12. HYPOS:
3. From O (by deed) to A for life and upon A's death to O's heirs
0. LE in A, CR in O's heirs, reversion in O
0. CR in O's heirs void
0. LE in A, reversion in O
3. From O to A for life and upon A's death to O's heirs
1. O dies leaving entire estate to B, H is O's heir
1. LE in A, reversion in O (CR in O's heirs is void)
1. O dies: LE in A, reversion in B
1. A dies: FSA in B
1. IF WE ARE IN A STATE THAT DOESN’T FOLLOW DWT:
4. LE in A, CR in O's heirs, reversion in O
4. O dies: LE in A, vested remainder in O's heirs (H)
4. B doesn’t get anything b/c the interests in O's heir were not abolished
4. A dies: FSA in H
4. O and H die: LE in A, vested remainder in H's successors in interest
3. LE in A, CR in O's heirs, reversion in O
2. A dies: the rule of destructibility of CR applies and results in a FSA in O b/c the CR hasn’t vested yet
 
0. Rule Against Perpetuities
13. No future interest is good unless it must vest, if at all, not later than 21 years after some life in being at creation of the interest
13. A future interest that violates the rule is void at the outset
13. UP FRONT RULE - APPLY rule in Shelly's case and doctrine of worthier title then apply perpetuities
2. APPLY AT MOMENT OF CONVEYENCE
13. APPLY logically
3. If as a matter of logic if at the moment of conveyance if the interest must vest either 1) within 21 years after some life in being OR 2) never
0. GRANT IS OKAY
3. If it is possible, no matter how unlikely, could vest more than 21 years after life in being 
1. GRANT VOID
13. FOCUS on when interest with VEST not when it will become POSSESSORY
13. Applies to:
5. Contingent remainders
5. Executory interests
5. Vested remainders subject to open
5. Options to purchase in the future
13. DOES NOT apply to: 
6. All future interests in the grantor
6. Present possessory interest
6. Any vested interests
13. RAP question:
7. Identify the event that will resolve all contingencies (X)
7. Identify the last life in being (Y)
1. Identifiable at time of the conveyance
1. Relevant in some way to the grant
1. Is not a member of an open class
7. Ask: Is it possible for X to occur more than 21 years after Y dies?
7. If YES then VOID if NO then VALID
7. HYPOS:
4. From O to A for life, then to A's child to reach 21 ever
0. X: when any of A's children reach 21
0. Y: death of  A
4. From O to A for life then to A's first child to reach 21 ever
1. Assume all of A's children are under 21 at time of conveyance
1. LE in A, reversion in O, springing executory interest in A's children
1. X: when A's first child reaches 21 Y: A
1. Is it possible for A to reach 21 more than 21 years after A dies?
1. NO
2. Conclude it doesn’t violate the rule because A is a life in being and either A's 1st child will reach 21 within 21 years after A dies or A child will never reach 21 so its valid
4. From O to A for life then to A's first child to reach 22 ever
2. LE in A, reversion in O, springing executory interest in A's children
0. X: when A's first child reaches 22 Y: A
0. Is it possible for A's first child to reach 22 more than 21 years after A dies?
0. YES
2. Can conclude it's possible for child to reach 22 more than 21 years after A dies so its void from the outset
13. You start the clock at the moment the last life in being dies
13. [Conn. Bank and Trust v. Brody]
9. To my children for their lives and then to my grandchildren for their lives and upon the death of the survivor of my children and grandchildren equally to my great grandchildren
9. Grant to grandchildren valid under RAP?
1. X: death of last child (when we'll know which grandchildren can take) Y: children are lives in being
1. Is it possible for the last child to die more than 21 years after the last child dies?
1. NO - grant to grandchildren is valid under RAP
9. Grant to great children valid under RAP?
2. X: death of last grandchild Y: children are lives in being
2. Is it possible for last grandchild to die more than 21 years after the death of the last child?
1. YES - grant to great-grandchildren void under RAP
13. Doctrine of infectious invalidity: if grant A is void under RAP and only purpose of grant B is to facilitate the void grant, A, then grant B is void as well
10. MUST ALWAYS LOOK AT INTENTION OF THE GRANTOR
13. Modern versions of the rule:
11. Wait and See
0. Looks at what actually  happened instead of what may happen
0. First determine if an interest violates the RAP in CL form
0. If a violation is found, the CT will wait 21 years after last life in being dies and see if the interest DOES vest
0. If it vests in time its valid EVEN though it was void under CL rule
0. Two approaches to identifying lives in being:
4. Any life causally related to the vesting or failing of the interest can be a life in being (Kentucky Statute)
0. EVEN if open classes are mentioned
4. There is a list of measuring lives that can be treated as lives in being, regardless of if they are actually relevant (Iowa)
11. Uniform Statutory Rule (CA RULE):
1. Grant is valid if it is valid under the CL rule OR if it vests or terminates within 90 years of the grant
11. Cy Pres Doctrine:
2. Gives the CT the power to rewrite the grantor's language so that it will comply with the RAP and remain as close to the grantor's intent as possible
2. Very common!!
2. Equitable doctrine used to save rather than destroy interests 
 
0. CONCURRENT ESTATES
When do these exist?
· When two or more people buy land together
· When a grantor grants land to two or more people
What result?
· Each person has a right to occupy the entire property (concurrent right)
· The land is held as a whole
· ALL have an undivided interest in the property
 
1. CONCURRENT ESTATES
6. TENANCY IN COMMON
1. Each tenant has an undivided interest in the whole
1. Rebuttable presumption that each tenant owns in proportion to the amount they contributed to the property
1. Each tenant has a right to possess the whole
1. Alienable, devisable and descendible
4. When you die it goes to heirs or successors in interest
4. Can grant land to someone else
1. CTs presume there is a tenancy in common
5. Assume whenever there is an ambiguity
6. JOINT TENANCY WITH RIGHT OF SURVIVORSHIP
2. DIFFERENCE with tenancy in common is right of survivorship
2. When one tenant dies, the other tenant(s) get the deceased's interest in the property
2. Must meet the 4 unities test under CL:
2. Time
1. Tenants acquired interests at the same time
2. Title (source)
2. Tenants acquired interests by the same instrument
2. Interest (quality)
3. Tenants must have identical percentage interests in the property
2. Possession (quality)
4. Tenants must have the same rights to possession, duration and any other characteristics in the property
2. To create this must use explicit language otherwise CT presumes tenancy in common
2.  4 unities STILL required
2. NOT devisable or descendible
5. Can assign interest during their life but it terminates the joint tenancy in regards to the transferee
0. They now hold as tenants in common with other tenants who continue to hold as joint tenants with right of survivorship between each other
6. TENANCY BY THE ENTIRETY
3. Similar to tenancy with right of survivorship but adds a 5th unity:
0. "person"
0. Tenants MUST be married (states that recognize civil unions allow it)
3. Limited to married couples
3. When one tenant dies the other takes by right of survivorship
3. NOT severable without consent of both parties
3. EXCEPTION is divorce
3. VERY common
3. If you convey to a married couple presumption is a tenancy by the entirety
3. May have additional economic benefits in some states
 
1. RIGHTS OF CO-TENANTS BETWEEN THEMSELVES
 
0. GENERAL RULE: all co-tenants have equal right to possess entire property
1. All co-tenants are treated as fiduciaries to each other!
1. Fiduciary: someone who has a duty created by his or her undertaking to act primarily for another's benefit in matters connected with the undertaking
0. Action for Accounting: equitable action, brought by co-tenant to make him account for his actions as a fiduciary (when there is a profit that co-tenant wants access to)
2. The law treats co-tenants as fiduciaries
2. Deals with NET profits
2. When neither tenant is possessing and one is renting OR when one is living on the property and the other tenant has been ousted
2. If tenant has made improvements on the land they are entitled to the increased in the fair market value as a result of the improvements
2. HYPO: 
5. A holds 60% B holds 40%
5. A rents the property for net profit of $1,
5. B brings action for accounting and is entitled to 40% of net profits
2. Action for Mesne Profits
6. NOT FOR RENT PROFITS
6. MAJORITY rule is that you do not get an action for mesne profits unless there is an ouster
2. Both tenants have a right to occupy the entire property so unless there is an ouster they are just exercising their right to occupy possession
6. MINORITY rule allows that you can have an action for mesne profits regardless if there is an ouster
0. Action for Contribution: legal action to get co-tenant to kick in for contributions made to property by other co-tenant
3. RULES:
0. If both tenants are using the property and there is a mandatory cost that tenant pays then tenant can sue co-tenant for contribution
0. Mandatory costs is a cost you must pay to keep the property
0. If both tenants are using the property and it is an optional cost then tenant cannot sue for contribution
1. Optional cost is one that is not necessary to keep the property
0. If only one tenant is in possession then you cannot force the co-tenant to contribute even if it is for a mandatory costs
2. BUT if the cost exceeds the fair rental value of the property the possessory tenant is entitled to contribution in respect for the excess
0. NO action for improvements
0. Action for Partition: equitable action when one party wants to split the property and the other does  not
4. Arises when co-tenants cannot amicably split the property
4. Joint tenancy with right of survivorship or tenancy in common can be terminated by voluntary partition
4. Almost always accompanied by an action for accounting
4. CTs can do whatever they think is fair
3. Can split the property physically
3. Can sell the property and split the proceeds
4. In equitable actions the court looks at the fairness of the results
4. Future interest holders CANNOT force a partition of the whole property (present and future interest)
4. Future interest holders CAN voluntarily partition their future interest
6. CT's split on whether they can involuntarily partition
0. CTs that allow it if it is a vested remainder
0. NO CTs allow involuntary partition for contingent remainders
0. Mortgages
5. A property interest that allows the holder to levy on the property if a debt is not paid
0. Mortgager: person holding the mortgage
0. Mortgagee: the bank
5. Title Theory
1. When you get a mortgage from the bank you convey legal title to the bank and retain only the beneficial interest
1. Home owner still has the right to use the property
5. Lien Theory
2. Title remains with the mortgagor but the bank has an interest that may become possessory at some point in the future (like a shifting executory interest)
 
0. SEVERANCE OF JOINT TENANCY WITH RIGHT OF SURVIVORSHIP
6. Severance does not destroy the interest but converts it into a tenancy in common 
6. In some states when one of the four unities no longer exists it is said to be severed
6. Other states do not focus on the 4 unities test but instead look at an act that indicates an intent to terminate the survivorship
2. When it's between 3 or more people an act by one of the tenants severs their right of survivorship between the other tenants but the right of survivorship still exists between the other tenants
6. Effect of a lease:
3. Some CTS say a lease temporarily severs a joint tenancy
0. Severed during the lease, when lease ends joint tenant regains right
0. Violates the 4 unities test because not equal possessory rights
3. Some CTs say a lease severs the joint tenancy
1. Violates the 4 unities
3. Some CTs say that a lease does not sever the joint tenancy at all
2. MINORITY VIEW
2. Other joint tenant gets rights when co-joint tenant dies
6. Effect of mortgages:
4. More likely that a state that adheres to the title theory of mortgages would treat a mortgage as severing the joint tenancy
4. More likely that a state that adheres to the lien theory of mortgages would treat a mortgage as NOT severing the joint tenancy
6. CTs split over what happens if a joint tenant murders a co-tenant
5. Some say it severs some say it doesn't
6. Upon divorce or annulment it becomes a tenancy in common
6. A legal separation DOES NOT sever
 
0. RIGHTS OF SPOUSES
7. Common Law assumed male domination of everything  
0. Land passed by rule of primogeniture in absence of will - most places have abolished the fee tail and intestacy rules have been modified to be gender neutral
0. Coverture: husband has absolute control over wife's property during his life
1. Husband and wife are one unit and husband was controlling aspect
7. Special property rights for surviving widows and widowers:
1. Dower: surviving widow has right to dower
0. Right to a LE in 1/3 of:
1. All  lands;
1. Of which husband was seized;
1. Legal estate (NOT EQUITABLE)
1. At any time during the marriage;
1. Estate capable of inheritance by issue of their marriage
5. LE NOT subject to right of dower
0. If husband sold land while alive it is still subject to widow's right to dower UNLESS wife released right to dower
0. Superior to claims of husband's creditors and anyone taking under husband's will
0. Prior to husband's death: dower inchoate; once husband dies: dower consummate
4. When husband dies wife becomes dowager
0. Under early CL dower rights were optional - now it's mandatory
5. Magic words: with all my goods I thee endow
7. Community Property Rules
2. Community property: owned by couple (community)
0. Property acquired during marriage
0. Equally owned 
1. Each spouse can sell or give away their share
1. If die intestate most states say share passes to spouse
0. In absence of will resembles a tenancy by entirety
0. DIFFERENT FROM dower b/c half belongs to spouse NOW
2. Separate property: owned by each member of couple separately 
1. Property acquired before marriage
1. Property acquired by one spouse without any effort
1. Gift, bequest or inheritances
 
0. LANDLORD TENANT
 
GENERALLY governed by the lease
· Must answer two question:
· What is the default rule if the issue is not addressed in the lease?
· Are their rules that cannot be modified by the parties in the lease?
 
1. Categories of Tenancies (to determine what kind look at intention of grantor)
2. Tenancy for term of years
1. Tenancy for a fixed or computable period of time
1. Fixed beginning and end date
1. Length of time does not matter
1. ALMOST always created by a written contract
1. Some states limit the amount of time it can exist
4. States differ on whether leases that violate restriction are completely void or only valid for permitted time length
1. Generally no notice required to terminate - automatically terminates upon date provided in lease
1. Cannot terminate prior to set date UNLESS both parties consent
6. Unless lease has special provision that allows early termination under certain circumstances
1. Common that lease allows landlord to terminate if tenant fails to pay rent
2. Periodic tenancy
2. Lasts for a definite period of time but is automatically renewed at the end of each period UNLESS one party gives notice of termination
2. Very common!!
2. Continues to renew unless proper notice is give
2. CL: 6 months' notice for year to year 
0. Shorter tenancies can be terminated with one periods notice
2. If notice is not timely it will not be effective to terminate that period but will be effective for the next period
1. Tenant liable for next period's rent
2. Some states have shortened the notice requirement and others allow termination at any point as long as there is sufficient notice in advance
2. More often to be oral than tenancy for years 
2. Tenancy at Will
3. May be terminated at any time by either party
3. Uncommon today
1. Do not make sense - forced to move belongings 
3. No notice needed to terminate
2. CTs try very hard to not find a tenancy at will b/c of the problems they cause
2. Some CTs have changed the rule to require notice to terminate
3. Death automatically terminates
2. Tenancy at Sufferance (different rules apply)
4. Applies to holdover tenants
0. Someone who stays in possession after they are supposed to vacate
0. Since they are not there rightfully it is not really a land interest
4. At CL landlord had 2 options (had to choose one or the other):
1. Elect to treat holdover tenant as a trespasser and initiate eviction proceedings; OR
1. Treat as a periodic tenant and sue for rent 
1. MINORITY says new term of years
1. MAJORITY say periodic tenancy and time depends on facts
1. Landlord can change the rent amount for a holdover tenant - as long as they behave in a commercially reasonable way 
4. Landlord must make decision on how to treat holdover tenant in a reasonable time
2. CANNOT CHANGE THEIR MIND
4. Landlord can make choice either explicitly or implicitly (action or inaction)
3. Renting to someone else shows intention not to treat as holdover while accepting rent counts as accepting them as a holdover
4. Must look at ALL circumstances to determine if there is a holdover tenant
1. Creation of Non-Freehold Estates
3. Typically conveyance by oral or written K
3. 5 essential terms:
1. Landlord
1. Tenant
1. Premises
1. Amount and timing of rent
1. Terms
1. SOF Issues
4. Normally anything more than a year MUST be in writing
4. Lease subject to SOF must comply:
1. Be in writing
1. Signed by person against whom enforcement is sought 
4. Equitable exception - "partial performance"
2. If one of the parties perform some substantial improvement then the oral K will be enforced
1. Rules of Delivering Possession
5. American rule: landlord has no obligation to evict after new tenancy begins
0. When landlord conveys the lease he conveys his right to possession
0. New tenant assumes ALL landlord's rights against the holdover tenant
5. English rule: landlord has obligation to kick out holdover tenant and failure to do so makes him liable for damages
5. Generally tenant has no obligation to occupy absent a lease provision to the contrary b/c landlord does not care about occupancy as long as rent is paid
2. Sometimes landlord does care about occupancy
0. Zoning - when municipality tells you what you can or cannot do on your property (commercial, industrial and residential)
0. Grandfathering - when zoning provision is enacted some nonconforming premises are "grandfathered in"
1. VERY valuable
1. Can expire if not exercised
1. Unless lease specifically requires the tenant use the land in the non-conforming way under the grandfathering clause landlord cannot sue tenant
1. Contractual Limitations on Use of Property
6. Common limits:
0. Occupancy
0. Restrictions on use
0. Pet restrictions
6. Issues that arise with limits:
1. Interpretation
0. Ambiguous terms 
0. Look to dictionary
0. Construe against drafter
0. Look to precedent
0. Public policy
0. Purpose of the clause
1. Enforceability
1. Courts are split over whether a voidable lease term to which T has voluntarily consented must be held unenforceable or may stand due to the lease’s contractual error 
1. CTs less likely to strike down restrictions in commercial lease because parties are more sophisticated and do not involve people's lives or personal needs
1. Drafting
2. Clauses that give landlord unilateral power to change provisions of lease are allowed
6. Modification: usually mutual consent is needed to change lease terms - landlord may unilaterally change lease terms under certain circumstances
2. Promote convenience, safety and welfare of tenants on premises - preserve the landlord's property from abusive use or make fair distribution of service and facilities held out for tenant generally
2. Reasonably related to the purpose of which it is adopted
2. Uniform application in a fair manner
2. Sufficiently definite to inform tenants of compliance
2. Not for the purpose of evading obligations of the landlord
2. Proper notice
5. Tenant has notice of it at time he enters the agreement or when it is adopted
5. If it is adopted AFTER the tenant enters the agreement that works as a substantial modification of his bargain it if not valid unless the tenant consents in writing
6. Lease contemplates illegal use
3. Gov't will prevent the illegal use
3. Question: does lease go forward - if so does tenant owe rent OR can they walk away leaving landlord to bear effect of illegal term
3. Break down of who is burdened:
2. If use is illegal from outset and tenant knows the risk is on the tenant - unfair to burden landlord, tenants should know about legality of their business
2. If use is illegal from outset and both know of the illegality the burden on landlord b/c least cost
2. If use becomes illegal AFTER lease signed and neither party knew it was illegal burden on landlord - least cost 
2. If gov't action frustrates the use but does not make it illegal burden on landlord
6. Commercial frustration
4. Performance of lease is possible but expected value of performance to party seeking to be excused has been destroyed by a fortuitous event which supervenes to cause an actual but not literal failure of consideration
4. Elements:
1. Landlord must have known of tenants intended use
1. There must have been either total or near total frustration
1. The cause of the frustration must not have been reasonably foreseeable at the time the lease was executed
1. Doctrines Dealing with Nature and Quality of Premises
7. Implied Warranty of Habitability 
0. Most states recognize it
0. Default rule - standard is housing code
1. Conditions reasonably suited for human residence
1. Residential leases require bare living requirements and premises must be fit for human occupation
0. Code violation not necessary to establish a breach as long as claimed defect has an impact on health or safety of tenant 
0. Remedies for violation:
3. Terminate lease - move out
3. Repair and deduct - after giving notice to landlord and failure to repair tenant can repair and deduct cost from future rent
1. Some jxd limit this to a fixed amount or a fixed number of times
1. In CA limited to amount of one month's rent and cannot be invoked more than twice a year
3. Reduced rent - pre-agreed rent assumes a certain level of quality and if premises are below level of quality rent is reduced
2. How it is reduced is more complicated - numerous options
3. Damages - tenant can stay and sue for damages from landlord
0. CTs split on whether this can be waived by a lease
4. CA only allows it if tenant affirmatively undertakes repair obligations
0. Tenant explicitly agrees to repairs
0. Landlords typically do not like tenants to mess with maintenance of apartment
7. Warranty of Fitness for a Particular Purpose
1. Landlord is bound to disclose to tenant the presence of any latent defects in the premises of which the landlord either has knowledge or could have discovered after the exercise of reasonable care and of which the tenant either did not k now or could not have reasonable discovered 
1. Only for short term furnished residential leases
7. Implied Covenant of Quiet Enjoyment
2. Landlord promises that neither landlord, or anyone claiming through the landlord or a third person having a superior title to the lease premises will disturb the tenant in the tenants use and enjoyment of the premises
2. If landlord breaches tenant can terminate and sue for damages
7. Constructive Eviction
3. When landlord wrongfully performs or fails to perform some duty they are obligated to undertake resulting in the tenants substantial loss of the use and enjoyment of the leased premises
3. Elements:
1. Duty: landlord wrongfully performs or fails to perform some obligation that landlord is under some expressed or implied duty to perform
1. Substantial interference: as a result of landlord's commission or omission there is a substantial interference with tenants use and enjoyment of premises
1. Notice and opportunity to remedy: tenant must give landlord notice of interference and a reasonable opportunity to remedy the interference 
1. After such notice the landlord fails to remedy the interference tenant must vacate the premises within a reasonable time
7. Implied Warranty of Suitability
4. At the time of inception of the lease there are no latent defects in the facilities that are vital to the use of the premises for their intended commercial purpose AND that these essential facilities will remain in suitable condition
4. Factors to determine breach:
1. Nature of defect
1. Effect on tenants use
1. Length of time defect persisted
1. Age of structure
1. Amount of rent
1. Area in which premises are located
1. Whether tenant waived defects
1. Whether defect resulted from  any unusual or abnormal use by tenant
7. Retaliatory Eviction
5. Often used as a defense by tenant against action by landlord
0. Tenant claiming that landlord is only evicting the tenant in retaliation for reporting landlord
5. Landlord CANNOT do something that may otherwise be legal and proper if it is done in retaliation
1. Unsure if there is a time limit - case by case analysis
5. Generally NOT applied to commercial leases
5. Some CTs allow tenant to bring action for damages AND a retaliatory eviction defense
3. Even if tenant moves out unlawful retaliation may expose landlord to damages
3. Damages calculated based on how long tenant kept out, moving costs, etc.
5. Not ALL tenant activity protected and not ALL landlord actions prohibited
4. Includes acts by landlord UNRELATED to housing law
1. Transfers of a Leasehold Interest
8. Assignment: if tenant transfers ENTIRE tenancy to another
0. Old tenant is out of the chain and new tenant owes duties to landlord
0. Original tenant must transfer EVERYTHING they have to new tenant - original tenant is no longer part of feudal chain
1. NO REVERSION
0. Direct property law between new tenant and landlord
8. Sublease: tenant transfers LESS that entire tenancy
1. New tenant owes duties to original tenant who owes duties to landlord
1. Original tenant does not transfer everything - remain in feudal chain
1. Original tenant keeps a reversion
1. New tenant holds of original tenant and must pay them rent who in turn must pay landlord 
8. Deciding between assignment and sublease:
2. Common Law Rule (majority): if original tenant retains ANY part of the lease it is a sublease
0. Very analytical, looks at time of the transfer and original lease
0. "English rule"
2. Modern Rule (minority): looks at the intention of the parties
1. Original tenant retaining some interest does not automatically make it a sublease
8. Contract law and property law overlap
3. Privity of contract: parties may sue in contract law
3. Privity of estate: parties may sue in property law
3. Covenants: a promise to either do or refrain from doing something
2. Real covenant: runs with the land
2. Personal covenant: between original promisor and promisee - does not run with land
8. Contract law terms:
4. Assumption: when a party assumes obligations under a contract they agree to be bound by the contractual obligations of the contract
0. Does not mean original party is relieved of duties
4. Release: party A releases party B from contractual duties 
1. No longer bound by obligations of the contract
1. Does not automatically shift all obligations - need assumption AND release
4. Novation: a new contract entered into between new parties of the contract
2. ALWAYS accompanied by a release 
2. When there is novation AND release there is privity of contract between L and T2
1. Prohibition of Assignments and Subleasing 
9. Restraints on alienation GENERALLY not supported BUT prohibitions valid in landlord/tenant situations
0. STRICTLY construed against landlord
9. Landlord's Consent for Assignment
1. MAJORITY: landlord can be arbitrary in withholding their consent
1. MINORITY: landlord can only withhold consent for commercially reasonable grounds 
1. Once landlord has permitted the first assignment he waives all future rights to object to any future assignments (MAJORITY - Dumpor's rule)
2. MINORITY - rejects this
2. MINORITY - applies it to subleases
1. Termination of Leases
10. Proper termination discussed with types of tenancies
10. Improper termination
1. By landlord:
0. If landlord improperly tries to evict it should fail
0. If landlord uses self-help methods tenant can sue for damages and possession 
1. By tenant:
1. If tenant stops paying rent landlord may evict tenant
1. Tenant leaves - landlord can:
1. Accept surrender and rescind the lease
0. Landlord can still sue for damages under K law
1. Cannot get rent ONLY K damages
0. MUST MITIGATE
1. Refuse to accept surrender - leave apartment empty and collect rent
1. b/c rent is due periodically and cannot sue for anticipatory breach must sue each time rent is due
1. Acceleration clause: if tenant abandons premises then ALL rents become due
1. CTs split over enforceability 
1. If allowed then duty to mitigate should not exist 
1. NO MITIGATION required 
1. Incentive to leave property empty and sue tenant b/c if landlord rents to someone else they may be viewed as accepting surrender
1. Can demand rent
1. Landlord may be viewed as violating covenant of quiet enjoyment
5. Generally landlord who acts reasonably to fill an apartment will not be deemed to violate
1. Refuse surrender re-let and recover difference
2. Issue b/c old tenant holds the old lease so landlord does not technically have possession and cannot transfer what you don’t have 
1. What counts as acceptance of surrender:
2. Landlord actually possess property
2. UNCLEAR if landlord takes back keys, leases it to someone else or goes in to make repairs
2. NOT acceptance if lease states that re-renting does not count as acceptance
2. If landlord notifies old tenant he is re-renting on his behalf it is NOT an acceptance
2. If landlord re-lets without notifying old tenant it is acceptance
10. If landlord has duty to mitigate and fails
2. MAJORITY: landlord's failure to mitigate reduces his damages by amount he could have gotten if he had mitigated 
2. MINORITY: if landlord fails to act reasonably lease is terminated and collect NOTHING
2. Cannot waive duty to mitigate - applies to commercial AND residential leases 
 
1. SERVITUDES
	 
	Easement
	Real Covenants
	Equitable Servitudes 

	How are they Created?
	Grant; reservation; implication; prescriptions
	Promise in writing
	Promise in writing; implied

	Horizontal Privity Required?
	N/A
	Yes in general (subj. to various jxd. Differences)
	No

	Vertical Privity Required?
	N/A
	Yes (burden and benefit side)
	No (i.e. when there is an AP not enforceable as a real covenant but is as an equitable servitude)

	Notice Required?
	No (easement will run with servient estate regardless)
	Yes
	Yes, but NOT if the burdened land is acquired without consideration (b/c based on equity if you didn’t pay for the land then you should be subject to the servitude)

	Interests in Gross Assignable?
	Yes if commercial yes if intended
	Yes BUT remember in the case of a real covenant in gross there is no benefitted parcel so under the majority rule the burden cannot run since it is required to touch and concern both parcels
	SAME AS REAL COVENANTS

	Touch and Concern Requirement?
	No
	Yes
	Yes (pre Davidson - post Davidson real covenants and equitable servitudes combine into one and are based on reasonableness


 
0. Easements
1. Appurtenant: benefits a particular parcel of land
1. Dominant estate: benefitted piece of property
1. Serveint estate: piece of property the easement is asserted against
1. In gross: easement that does not benefit a particular parcel of land, NOT attached to another property interest
1. Negative easements (ONLY THESE 4)
3. Light (prevent others from interfering with right to light)
3. Air (prevent others from interfering with right to air)
3. Subjacent or lateral support (right to keep owner of dominant estate from removing a support or retaining wall)
3. Flow of an artificial airstream
1. CREATION OF EASEMENTS:
4. By grant
1. Traditional way
4. Reservation
2. One person owns both parcels, sells part of the land and you transfer the part subject to an easement
2. Owner of the dominant estate transfers the servient estate reserving  the easement
2. HISTORICALLY CTs didn’t like this - wanted affirmative grant - solved problem by pretending that the deed from the dominant estate was two deeds
4. Reservation in a stranger
3. A owns parcel A, B owns parcel B, B has easement in A's land. A sells to C reserving the access easement in B
1. Transfer servient estate to another reserving the easement in a 3rd party (owner of the dominant estate)
3. VOID in majority of states b/c CT cannot pretend there are 2 deeds b/c 3rd party is not involved
2. Can avoid this by granting an easement to the owner of the dominant estate and then sell the servient estate SUBJECT to the easement
4. Implication
4. NECESSITY - always an access easement
0. Both properties must have been owned by a single owner (common source of title)
0. Common source of title MUST have created the situation causing the dominant estate to become landlocked
0. At the time the problem was created the servient estate must have had access to a public road
4. TERMINATE WHEN NECESSITY ENDS
4. ELEMENTS:
2. Separation of title (severance of unity of title)
2. Use which gives rise to the easement shall have been so long continued and apparent to show that it was intended to be permanent
2. Length of time
2. Apparent
2. Someone who is knowledgeable of the subject would know of the easement
2. Intention
2. Easement is necessary to the beneficial enjoyment of the land granted
4. Prescription (no grant, no reservation, no implication, no necessity but one or more non owners have been using the land for extended period of time - CT asks, does there come a point in time when the person with the possessory right can no longer interfere with use?
5. Custom
0. Public can acquire the right to use if:
0. The use has continued from time immemorial without interruption and as a right
0. Certain as to place and time
0. Reasonable in subject matter
5. Implied dedication
1. CT imply an easement to the public
1. CT must be presented with convincing evidence that the owner intended to appropriate the land to public use
5. Public trust
2. MORE LIMITED - until recently ONLY gov't owned beaches
2. Idea they hold in trust for the public
2. CT uses the doctrine to create the right of the public to use beaches owned by the gov't that abut on gov't owned waters
5. Prescription
3. Two theories:
0. Lost grant: some time ago owner granted an easement but it got lost
0. Recognizes what "must" have happened even though no one can show when or how
0. Based on fiction
0. Idea that owner of the servient estate GAVE PERMISSION at some point
0. Adverse possession: borrow AP doctrine and apply to easements
1. Use statutory period for AP (ejectment)
1. No specific statute
1. Assumes servient estate owner DID NOT give permission
3. Satisfies hostility requirement
1. Exclusivity is unclear - some CTs say exclusivity is not required 
1. Whether or not the public can acquire an easement by prescription depends on the state
5. Majority of states recognize them!
3. ONLY affirmative easements!
1. Exception is doctrine of ancient lights
0. One who receives undisturbed sunlight to his window for 20 years acquires a negative easement against the adjacent property owner from blocking light
1. Scope of Easements
5. Secondary easement
0. Collateral right necessary to the effective exercise of the primary easement
0. Secondary easements DO NOT involve any change in use
5. Use by estate OTHER than dominant estate
1. Owner of appurtenant easement uses it for a non-dominant parcel
1. CL said this AUTOMATICALLY terminates the easement
1. Modern rule: owner of the appurtenant easement may not use the easement to benefit a parcel OTHER than the dominant estate
2. CT provides and injunction
5. Nature of uses changes
2. Fact intensive!
2. Reasonable extensions of use are okay
2. Owner of a servient estate can create AS MANY EASEMENTS AS THEY WANT as long as they DO NOT interfere with the other easements
1. Transfers of Easements
6. Appurtenant
0. Transfer of appurtenant estate is normally okay b/c it is transferred with the dominant estate (owner of dominant estate OWNS the easement)
0. When the dominant estate is transferred the easement goes with it AUTOMATICALLY - it is appurtenant estate ALWAYS goes with it
0. Absent an affirmative act of both parties an appurtenant easement is transferred with the dominant estate
0. Dominant Estate Separated: the appurtenant easement is subdivided among the new parcels
6. In Gross
1. CL: personal and NON assignable
1. MODERN:
1. Easements in gross for commercial use ASSIGNABLE
1. Easements in gross that are noncommercial are assignable IF the grantors INTENDED them to be
1. Seller MUST ASSIGN the easements to purchaser
1. NOT divisible - one stock rule
1. **profit: right to take something of value from land
7. One stock rule: multiple owners of a profit must act as one unit and all parties must agree how to use it before any party can act - NOT DIVISIBLE
1. **licenses: permission to use - revocable at will
8. Executed license/license coupled with an interest:
0. Irrevocable
0. Becomes executed when the license has been acted on in a way that benefits the licensor
8. Irrevocable license v. easement
1. License CANNOT be transferred
1. Easements can be transferred from person to person
1. INTENTION of parties is how to distinguish
0. Real Covenants
2. Requirements:
0. Given in exchange for consideration OR given underseal
0. Must comply with SOF
1. In writing, signed by person against whom enforcement is sought
2. Does the burden run? (burden to perform promise)
1. Intention
0. Parties must have intended that the promisor's successors be bound
0. "his heirs and assigns" - if no magic language look to facts and circumstances
0. EXCEPTION: "Rule in Spencer's Case"
2. If the promise concerns a thing not in being at the time the promise is made, the burden will NOT run unless the promisor's assigns are expressly mentioned
0. MUST HAVE MAGIC LANGUAGE
2. MINORITY RULE
1. Privity
1. Horizontal: relationship of two original contracting parties at the time the K was made
0. English Rule: HP only exists if the original parties were landlord and tenant
0. Massachusetts/Mutual Relationship rule: HP met if at time the promise is made both parties held LEGAL interest in a single parcel of land
1. If you meet English rule you will meet this rule
1. Real covenant coupled with an easement: one party holds an easement in another party's land - HP met
0. Successive relationship rule: satisfied if-
2. Mutual relationship met OR
2. Real covenant is given in connection with a deed given from one of the parties to another
1. AS LONG AS THE PROMISE IS IN CONNECTION TO THE CONVEYANCE!
2. MAJORITY RULE
0. No HP required- MINORITY RULE
1. Vertical: relationship between promisor and successor
1. Generally met if successor succeeds to the estate of one of the original parties by voluntary transfer
1. GENERALLY NOT satisfied by AP
1. IF it occurs under color of title then VP MET!
1. For burden to run promisor's successor MUST succeed to identical estate
1. Touch and Concern
2. Promise must touch and concern the land
2. Does the promise relate to the land
2. If promise relates to the ownership or possession of the burden land then YES
2. MAJORITY: must touch and concern both burdened AND benefitted parcel
3. Burden of a promise IN GROSS CANNOT run with the land
2. MINORITY: must touch and concern the burdened parcel
1. Notice
3. Successor to the promise is not bound by the burden UNLESS he or she has notice before buying
3. If the promise is in a recorded document there is always notice - "record notice"
2. Does the benefit run? (power to enforce the promise)
2. Intention
0. Parties must intend that the promisee's successor obtain the benefit of the promise
0. Promisee's successors in interest can enforce the promise
0. "his heirs and assigns" - if no magic language look to facts and circumstances
2. Vertical Privity
1. Relationship between original party and succesor
1. GENERALLY met when successor succeeds to estate of original party by voluntary transfer
1. GENERALLY not satisfied by AP
2. IF it occurs under color of title it will meet VP
2. Touch and Concern
2. The promise must touch and concern the  benefitted land
2. Does the promise relate to the land
2. If the promise is of such a nature to likely to be of a benefit to a particular parcel then YES
2. What does it mean for original promisor if burden runs?
3. Whether the original promisor is still liable after the transfer depends on the nature of the promise
0. If it is a promise to perform an act then original promisor is generally NOT liable
0. If it is a promise to pay money the original promisor MAY still be liable 
1. Depends if the original parties intended original promisor to remain liable
0. Equitable Servitudes
3. Do not need privity, need INTENTION and NOTICE
3. Touch and concern is crucial point to decide whether burden runs!!
3. ****Touch and concern rules (real covenants and equitable servitudes)***
2. A covenant not to perform a physical act on the burdened property touches and concerns the burdened property
2. A covenant not to compete in a particular line of business on the burdened property is held to touch and concern the burdened property
1. Covenants not to compete that are unreasonable in duration or scope do not touch and concern the burdened property
2. A covenant not to compete in a particular line of business on the burdened property is held to touch and concern the benefitted property on which the promisee is operating the protected business
2. Covenants not to compete are negative covenants, remember easement are generally affirmative - CL  allowed only 4 negative easements BUT covenants can be negative so doctrine of real covenants and equitable servitudes became mostly about keeping people from doing a certain thing
2. English rule - affirmative covenants DO NOT touch and concern the land 
3. Distinction between affirmative and negative does not work that well - can normally form a covenant either way 
3. American courts tended to adopt English rule with exceptions:
1. Affirmative covenant to maintain a specific feature were held to touch and concern the land
3. Minority of CTs follow English rule with variety of exceptions
2. American rule (MAJORITY) abolished the distinction between negative and affirmative covenants
4. Some American CTs abolished the touch and concern requirement
0. Restatement 3rd of Servitudes abolishes the touch and concern requirement for equitable servitudes - invalid only if they impose unreasonable restraints on alienation, or if it's unconscionable
2. Performance of an act off of the burdened land that does not benefit the burdened land does not touch and concern the burdened land
5. i.e: "I promise to build a barn on your land" - when your land is the burdened land - this promise does not benefit the burdened parcel so it does not touch and concern it
2. A promise to pay money will touch and concern the burdened land if it benefits the promisor by enhancing the value of the burdened land
6. i.e.: burdened land pays homeowners fee, even though it takes place off the burdened land it benefits it so it touches and concerns it
3. Implied equitable servitudes
3. Gets rid of SOF requirements
3. ELEMENTS:
1. Uniform scheme
0. Look to facts and circumstances
1. Buyer must have notice of scheme
3. If elements are met buyer is bound EVEN if the deed for their plot DOES NOT include the servitude
3. MODERN TREND
4. Merge real covenants and equitable servitudes
0. First determine whether the covenant is reasonable
0. DO NOT base decision on remedy sought
4. Touch and concern/reasonableness standards
1. Law and economics:
0. Respect parties agreements
0. If they agreed it must be best for them
0. Only second guess a covenant if it is unconscionable or without justification
0. Subsequent purchaser will have notice and will probably pay less as a result
1. Whether it is the type of promise that should permanently burden the land
1. Reflection on general view that restrictions on alienation should be limited
1. Not fair to make a promise run with land forever because parties could not know future implications
0. Termination of Servitudes
4. Merger
0. When parcels are bought by the same person the servitude is terminated
4. Abandonment
1. Clear intention to abandon AND evidence of abandonment
4. Adverse Possession
2. AP elements
4. Eminent domain
3. If gov't takes land that is subject to a servitude they may take the servitude and may have to compensate for it
3. The gov't MUST compensate for an easement
3. CTs split over whether gov't must compensate for real covenants and equitable servitudes
2. MINORITY says no - merely rights in equity NOT property rights
4. Equitable Defenses (can terminate an equitable servitude MAY be used to limit easements and real covenants if seeking injunctive relief)
4. Estoppel: If benefitted party acts in a way to lead a reasonable person to believe that the servitude has been abandoned AND the person who is bound relies on that action then injunctive relief will not lie - benefitted party is estopped from enforcing the servitude in equity
4. Relative hardship: if enforcing the servitude would cause great hardship to the burdened party and only cause small benefit to a benefitted party then a CT in equity will not enforce the equitable servitude - benefitted party can still get damages - MERELY AN EQUITABLE DEFENSE
4. Changed conditions: the character of the neighborhood has changed in such a way that enforcement would not really benefit the benefitted party
0. Amendment of Servitudes
5. Often require majority for amendment RARELY require unanimous consent
5. Any change in restrictive covenants MUST be uniform across ALL affected parcels b/c mutuality is the essence of a restrictive covenant
 
0. ASSURING GOOD TITLE
6. CL: first in time is first in right
0. TRUE even if first person received interest as a gift and second paid good money
0. Applies to successive equitable interests - "that what should be done shall be treated as having been done"
0. EXCEPTION: when first interest is equitable and second is legal
2. DOES NOT apply if legal interest holder takes with  notice of prior equitable interest OR gets property as a gift
6. How buyer can assure title:
1. Title warranty: if seller breaches, buyer can sue - remedies limited
1. Title search: buyer or bank can do a title search
1. Expensive
1. Not everything shows up
1. Easement by implication wouldn’t show up
1. Title insurance: if it turns out title is not good you have recourse
2. Problems because title insurer will do the title search and if they find a problem they will not issue insurance
6. Title Warranty From Seller
2. Quit claim deed
0. Whatever seller has they give to buyer
0. Does not warrant ANYTHING
0. 2 contexts they are used:
2. Some states customarily only give quit claims
2. Clear title
2. Special warranty deed
1. Seller warrants that they have not done anything to impair title but do not warrant anything about previous owners
2. General warranty deed
2. Seller warrants that they have good title
2. Includes issues caused by someone other than immediate grantor
2. 6 warranties that may be included:
2. Covenant of seisin (present)
0. Covenant that seller is seised of the interest he claims to covney
0. Breached IF and ONLY IF at the moment of conveyance the grantor DOES NOT hold the property as he says he does
2. Covenant of power to convey (present)
1. Covenant that seller owns property AND that they have the power to sell it
1. Different from seisin b/c may own the property that has a valid restraint on alienation
1. Breached IF and ONLY IF at the moment of conveyance seller does not have the power to sell the property
2. Covenant against encumbrances (present)
2. Covenant that property is free from encumbrances OTHER than the ones mentioned 
2. Breached IF and ONLY if at the moment of conveyance the property was subject to an encumbrance not described in the deed
1. MUST show an actual claimant of the encumbrance and that they have prevailed on that encumbrance in a CT of law
1. Doesn't matter who sued AS LONG as encumbrance holder prevailed
1. NO breach until encumbrance asserted AND upheld in CT
1. SOL does not begin to run until encumbrance holder prevails in CT
2. Encumbrance: any right or interest in the land, subsisting in a third person, to the diminution of the value of the land, though consistent with the passing of the fee by conveyance 
2. If seller gives a covenant but there is an obvious encumbrance on the property that is not described in the deed the MAJORITY hold that it is still breached - no matter how obvious or even if buyer knows of it
3. MINORITY recognize an exception for open visible and notorious encumbrances
2. Covenant of quiet enjoyment (future)
3. Warrants that the grantee will not be ousted by superior title in the future
3. Violated if at all at the time of the future ouster - NOT at moment of conveyance
1. NOT breached until ACTUAL claimant wins ACTUAL lawsuit
1. Need successful ouster before covenant breached
2. Covenant of warranty (future)
4. Identical to covenant of quiet enjoyment
2. Covenant of future assurances (future)
5. Seller promises to execute any documents necessary to perfect grantees title
5. Seller is REQUIRED to help clear title
1. Injunctive relief
2. Remedies for all are damages EXCEPT covenant for future assurances - get injunctive relief
3. MAJORITY JXD limit damages to initial purchase price
2. Benefits of present covenants DO NOT run with the land
2. Benefits of future covenants DO run with the land SO LONG AS there is privity of estates
5. Typically there is b/c voluntary transfer
6. Doctrine of After Acquired Title
3. When grantor purports to transfer an interest in land which he does not own and later acquired title to that interest his grantee acquires that title
3. CL rule - applies BEFORE recording acts
0. RECORDING ACTS
FIRST figure out who wins under CL THEN change result ONLY if recording act would give loser under CL title
0. Three Recoding Acts:
8. Race
0. Subsequent purchaser wins IF he records first
0. Loser under CL wins if they record first EVEN IF they knew someone else bought land first
1. DOES NOT HAVE TO BE IN GOOD FAITH
8. Notice
1. Subsequent purchaser wins IF he is without notice of earlier purchase
1. If earlier purchaser records, subsequent purchaser will be on record notice 
1. Loser under CL wins IF they are a bona fide purchaser for value WITHOUT notice of previous purchase - DOES NOT have to record first
8. Race-Notice
2. Subsequent purchaser wins IF he recorded first AND is without notice of prior sale
2. Must be a bona-fide purchaser
0. Good Record Title
9. To prevail under notice or race notice subsequent purchasers MUST be a bona fide purchaser
0. No notice of prior interest
0. Their seller must have good record title
1. Seller must show up in a title search and it must show that they have good record (not actual) title
9. Good record title just means that by looking at recorded deeds seller appears to have title
0. Shelter Rule
10. Once a second buyer wins under the recording act, he is treated as the owner for ALL purposes INCLUDING CL
0. Reset the starting point for CL analysis
0. Doctrine of Muniments of Title
11. Requirement that you should look at any document that is references in a document that you should have found in title search
11. When a recorded document you should have found refers to another document the buyer is deemed to have notice of the other document
11. MAJORITY rule NOT universal
2. MINORITY say that buyer has notice of second document ONLY if it is recorded and the first document tells you where to find it
2. MINORITY of jxd have abolished it all together
11. Scope of doctrine is unclear - no time limit for application of doctrine
0. Mis-indixed Deeds
12. MAJORITY: mis-indexed deed is valid AND gives notice of its contents EVEN if it cannot be found
0. MUST look through all files and indexes
12. MINORITY: mis-indexed deed does NOT give notice
1. Would need to make sure your deed is properly recorded
0. MARKETABLE TITLE ACTS
13. ISSUE - to be certain of title MUST trace origins of title back to the beginning of grant - possibly hundreds of years - trace back to root of title
0. Once you find root of title, do grantor search forward
13. Marketable title acts: define root of title as the most recent conveyance of the property older than a specified number of years (TYPICALLY 30)
1. Go back and find the root of title that is relatively recent, at least 30 years,, and then IGNORE everything that happened before that
1. This makes things simpler - do not have to go ALL the way back to original root of title
13. Notice of claim: interest holder can file this notice every number of years (specified by the title act) in order to protect themselves 
13. Wild deed: a deed that DOES NOT appear in the chain of title
3. A way to avoid issues is to exclude wild deeds from act BUT if any deed in a chain of title CANNOT be relied on then the marketable title acts cannot be used at all
3. CTS split:
1. Some apply wild deed rule: in these states diligent title search must go back ALL THE WAY despite the marketable title act
1. Some states using wild deed rule undermines the entire purpose of the act EVEN though it may lead to fraud
13. ISSUE with this act is that it can make an invalid grants valid
13. These ONLY modify the recording act IF they change the result
0. LAND REGISTRATION
14. Torrens system: registration certificate that is conclusive on land ownership
0. Go through the legal system - basically quiet title act
0. MUST give notice in a newspaper and then if no one responds you get a default judgment CONLCUSIVE on land ownership
0. ISSUES:
2. Very expensive (have to sue, must hire a lawyer)
2. There are numerous exceptions - types of interests that it does not work for
1. MUST do a normal title search
14. In a state that follows Torrens system AND marketable title act  go through ALL four steps (1: CL, 2: recording acts 3: marketable title acts, 4: land registration) and see if each trumps the one before it, if it does then it wins IF NOT stick with outcome from one before 
0. REAL ESTATE TRANSACTIONS
15. Standard real estate transactions
0. Typically 2 steps:
0. Buyer and seller enter into binding agreement to buy/sell a specific piece of property on a specific date (closing date) for a specific price (consideration)
0. Closing date arrives and everything that is supposed to be done happens
1. Payment transferred
1. Deed/title is transferred
0. Implies you have 2 necessary parties - buyer and seller
1. Have an agreement to purchase and sell (contract)
0. Has terms of the sale
1. Performance of the contract by parties at the closing
1. BUT normally more than just buyer and seller
2. Brokers, real estate agents etc.
2. Makes legal rules MORE complex
15. Brokers
1. Legal obligations of broker to seller or buyer are derived from several different bodies of law - challenge is which body of law does what and how they interact
1. Contract
1. TYPICALLY broker enters into a K with seller
0. EVEN if the buyer has a broker they typically represent a seller
0. BUT sometimes CT implies a K between buyer and broker
1. Broker agrees to try and find a buyer for the seller
1. TYPICALLY VERY SPECIFIC written agreement 
2. SOMETIMES CT will imply and agreement
1. Typically broker works for seller and gets a percentage of the purchase price seller gets
3. If there are two brokers (one for buyer one for seller) both are treated as working for the seller and they split the percentage of the purchase price
1. SOMETIME when the sale does not go through CT will imply K between buyer and broker to pay for services
4. Sometimes even when the sale goes through CT will imply a K between buyer and broker to pay for services in ADDITION to the percentage of the sellers selling price
1. Agency
2. Occurs when principal delegates authority to the agent to act on principals behalf with third parties
2. TWO MAIN RULES:
1. Actions of the agents within the scope of delegation bind the principal vis-a-vis third parties
0. Agent could sign a K on behalf of the principal with a 3rd party - treat it as it the principal signed the K themselves
1. Agency is a fiduciary relationship
1. Agent is bound to act in the interest of the principal even if that means acting contrary to his or her interests
1. Relationship between principal and agent defines how the agent should act
2. In a partnership ALL partners are treated as being agents for other partners
2. Each one can bind ALL the other partners
2. Lawyers commonly act as agents for their clients
2. Brokers often act as agents for seller or buyer
4. MORE commonly for seller
2. Two kids of delegation:
5. Special agent: agent for a particular act of transaction
0. Agency for a limited or particular transaction
0. Typically brokers are special agents for the seller
1. Defines the scope of the agency relationship
1. EX: sell X house for X amount of money
5. General agent: agent can act on behalf of the principal generally
1. Agent can sign all sorts of things on behalf of principal 
1. Special body of rules for intermediaries
3. Largely statutory - some is common to all states - real estate law (CA)
3. Kind of problem governed by this law: does real estate broker who has been retained by the seller owe duties to the buyer?
1. NOTE there is no K between buyer and broker so NO K duties
1. Broker is NOT the agent of the buyer so NO agency duties
1. BUT regulatory regimes applying intermediary rules for real estate MAY impose duties
15. Broker’s duties to the buyer
2. buyer and seller both represented by a broker, seller knows about a defect in the premises but does not disclose defect to the buyer, buyer buys home, discovers the defect and is injured
. can buyer sue: seller, seller’s broker OR buyer’s broker?
· Seller’s responsibility to the buyer:
1. At CL a seller of real property had NO liability to the buyer for defects absent some express warranty - liable for affirmative misrepresentation AND defects that they affirmatively concealed BUT mere failure to disclose did not create liability
1. Modern rule:
1. home builders - sales of new homes
0. ALMOST ALL jxd impose an implied warranty of habitability on new home sales
0. builder/seller warrants that the home is free from defective materials
0. builder/seller does NOT need to know about the defect or make any statements about it
0. UNCLEAR if actions by buyer on an implied warranty of habitability is an action in tort or K law
2. would make a difference in possible damages, privity requirement (need for K, not torts), SOL issues, disclaimer of warranties 
0. CTs split over whether builder is liable to subsequent purchaser (someone he is not in privity with)
0. specific disclaimers by seller are more likely to be enforced than general disclaimers
4. BUT area of law is in a state of flux and it is unclear what the general rule is
1. sellers of used homes
1. in many states seller is affirmatively required to disclose known defects that would not be readily discoverable by the buyer (latent defect)
1. if the seller knows about a defect that the buyer would readily discover by inspection seller is not liable
1. sellers of commercial property
2. IN GENERAL old CL rule applies - liable for affirmative misrepresentations and concealment ONLY
2. When is a broker required to disclose defects to buyer? (IGNORE K ISSUES)
2. listing  broker: retained by seller to sell property
0. duties under law of agency based on seller’s duties
. broker has ANY delegable duty that the seller has
· broker is acting on behalf of the seller
· if seller is obligated to disclose, seller’s broker is obligated to disclose
2. cooperating broker: broker that buyer seeks out BUT treated as a sub-agent of the listing broker
· typically broker is NOT buyer’s agent
· broker would have a fiduciary duty to buyer - must act in their best interest
. act on behalf of buyer WITHOUT compensation
· MAY have an obligation to disclose and MAY NOT be limited to seller’s obligation to disclose because he has a fiduciary relationship with buyer so MUST act in his best interest 
· compensated by seller
· as a matter of law broker has a duty to represent the seller
. ANYTHING buyer’s broker does will be viewed as something the seller does
. EX: if your broker knows of a defect, then the seller is deemed to know of it and would have a duty to disclose
· LIKELY has a duty to tell buyer ANYTHING that the seller has a duty to tell the buyer
2. How does broker become agent of the buyer?
3. under law of agency whether an agency relationship is created is ALWAYS a question of intention
· generally look at how parties behave
3. if broker acts as if he is the buyer’s agent he may become the buyer’s agent in the eyes of the law
3. if buyer depends on broker for more than just showing them around properties they have probably become buyer’s agent
2. broker is agent of buyer and seller
4. just because broker becomes buyer’s agent is does not terminate the seller’s agency relationship with the broker
4. broker owes a fiduciary relationship to both parties
4. what if disclosure is in buyers best interest BUT not in seller's best interest and seller DOES NOT have a duty to disclose - is broker required to disclose as buyer’s agent?
· under CL BIG problem because seller was not required to disclose many facts
· TODAY less of a problem because seller has more that they are required to disclose
· regardless of the choice broker makes they will be in violation
· SAFER route is for broker to disclose
2. Easton v. Strassburger
5. broker has more expertise about land and may realize that there are questions that should be asked but neither party asks them - is broker liable?
5. CT holds that broker had a duty to inspect land and disclose necessary facts/issues for buyer to make informed purchase - breach leads to action in negligence
· not widely followed
· creates an affirmative obligation for the broker that was not there for the seller
5. CA modified this rule: requires VISUAL observation of property by broker
· limited to residential property of 4 or more units - basically NO commercial property
· history of rule suggests it should apply to cooperating AND listing broker
15. Obligations of Seller’s Lawyer
3. same analysis for lawyers and brokers
3. lawyers are their clients agents so they have a duty to disclose as well
1. counter argument is that a broker is hired to make representations about real estate and a lawyer may not be so these disclosures are outside the scope of the delegation
1. OR could argue that lawyers are not experts in real estates so there is no duty to disclose
3. a lawyer retained by seller is UNLIKELY to become an agent of the buyer by accident
2. commonly buyer and seller ask one lawyer to represent both of them to save money
2. joint representation is allowed in this situation WITH appropriate disclosures
3. what if a fact comes to the lawyer’s attention that he should keep to himself because of duties to seller BUT should disclose because of duties to the buyer
3. lawyer will be in breach no matter what
3. sometimes need to withdrawal and forgo fee
· BUT this may be contrary to the best interest of one of the parties SO may be in violation of fiduciary relationship 
· TYPICALLY  its okay to withdrawal and won’t be contrary to parties best interest UNLESS time is of the essence 
3. fact that lawyer may get sued for malpractice is the lawyer’s problem NOT the principal’s (their client) issue - as a fiduciary you are supposed to act in the best interest of the principal regardless of its affect on you as the agent
3. In re Lanza:
4. lawyer must FULLY disclose all possible issues that may arise when taking on conflicting clients
· at the moment there is a conflict lawyer is supposed to withdrawl
4. In CA when you give this disclosure for potential conflict it MUST be in writing and clients consent MUST also be in writing - CANNOT be oral
· IF in retrospect it is clear that client SHOULD NOT have consented but they did the lawyer will be viewed as failing to disclose sufficiently
· AS SOON as the conflict arises the consent is no longer valid - even if the consent is effective and everything is okay once the conflict arises the consent is NO  LONGER effective
3. Bowers v. Transamerica:
5. if you engage in authorized practice of law you are held to the same standard as an attorney
. breach of fiduciary relationship
5. DO NOT HAVE TO BE PAID TO ENGAGE IN UNAUTHORIZED PRACTICE OF LAW
 
