PROPERTY (PROF. SETO, 2014-2015)
LAND ACQUISITION ISSUES

ADVERSE POSSESSION

	For the statutory period, possession must be:

(1) Actual

(2) Open and notorious

(3) Continuous

(4) Exclusive

(5) Hostile


PURPOSE OF ADVERSE POSSESSION

1. Discourage persons from sleeping on their rights
a. Encourage prompt resolution of AP disputes

b. Deter neglectful landowner behavior by depriving them of a remedy

2. Protect and reward expectations of possessor who is using the land

a. Possessor develops ever-increasing, reliance-based expectation.s that his possession will continue.
REQUIREMENTS

ACTUAL

1. Use of land is consistent with how a reasonable owner would use it.

a. Look to the suitability of the land for the possessor’s activity.

b. Tenant possession: The claimant may lease the premises to a tenant to satisfy the actual possession element.

OPEN AND NOTORIOUS

1. The possession is sufficiently open to put the true owner on notice the claimant’s claim on the land.

a. The actual notice of the owner is a slam dunk on this element.

b. If a tenant is holding over beyond the term of his lease, he can be treated as a temporary tenant or as a trespasser. In order to be treated as a trespasser sufficient to satisfy adverse possession, there must be a formal repudiation, or a communication to the owner such that the owner is aware of the tenant’s claim.

c. Purpose: Alert true owner to the existence of a possessory claim so that he may exercise his rights (or sleep on them), and know whom to sue in order to recover possession.

2. Majority approach: A landowner is presumed to know exactly where the true boundary line is located; any visible possessory encroachment across that line is open and notorious.

CONTINUOUS

1. This is dependent on the nature of the premises. It doesn’t necessarily require that the possessor be present at all times.

a. If the true owner comes back onto the land for any substantial time during the statutory period, this element is not satisfied.

EXCLUSIVE

1. The claimant acts in a fashion that reflects his exercise of dominion and control over the land.

HOSTILE: CLAIM OF RIGHT

1. Majority rule (CT rule): The possession is objectively adverse to the rights of the true owner.

a. Permission (even implied permission) defeats this element.

b. Boundary disputes: Deemed hostile.

c. Ouster of a cotenant is required to find a hostile possession with concurrent property owners, since all co-tenants have equal right to possession.

i. Ouster occurs when a co-tenant claims an exclusive right to possession and refuses occupancy to his co-tenant

2. Minority rule: Subjectively based on possessor’s state of mind

a. ME rule: Possessor must know he’s violating the rights of another

b. IO rule: Possessor has to be making an honest mistake

3. Innocent improver doctrine. Where Δ loses at law but has made substantial investment in the land, Δ may have an equitable remedy (so long as she has clean hands) in which she can pay the true owner the value of the land.

HOSTILE: COLOR OF TITLE

1. A possessor holding under color of title is holding under an invalid deed or other instrument of conveyance that purports to convey title to the land described in it.

a. Color of title necessarily satisfies the hostility element.

b. If the defective title covers an area larger than that actually possessed, the possessor may gain constructive possession of the whole.

i. But a constructive adverse possession claim does not overcome the true owner’s actual possession of the land.

c. In some states, the statute of limitations is shortened for possessors claiming under color of title.

STATUTORY PERIOD

1. Statutory period: At common law, 20 years; varies from state to state.

2. Tacking. If adverse possessors (or true owners) are in privity, the ownership timeframe is tacked for purposes of adverse possession.

a. Grantees of a common grantor are said to be in privity. (A.J. Casner)

i. Exception: Where two parties are in possession under the same granting instrument (one holding a present interest and the other a future interest), the ownership period is NOT tacked if the possessor enters after the property is divided. The adverse possessor gets only what he was possessing against (for instance, a life estate).

3. Tolling. The clock stops on the statutory period.

a. This commonly occurs when someone is under minority or disability. (May include imprisonment and active duty).
ADDITIONAL RULES
1. Land held for public use. The doctrine of adverse possession is inapplicable where the federal government or a state holds the land for public use. Jarvis v. Gillespie.

EFFECT OF ADVERSE POSSESSION

Adverse possession does not convey marketable title. However, the title can be perfected and made marketable by means of a judicial action to quiet title.

ACTION FOR EJECTMENT

1. The plaintiff must show prior possession.

a. There is a presumption that an heir to land is in possession. Tapscott v. Cobbs.

ESTATES IN LAND
FREEHOLD ESTATES AND FUTURE INTERESTS
STEP 1: APPLY INTERPRETIVE RULES
INDEFINITE V DEFINITE FAILURE OF ISSUE CONSTRUCTION

1. Definite: Ask issue question only once: when grantee dies (Modern presumption, unless fee tail)

2. Indefinite: Ask issue question every generation

SUCCESSIVE V SUBSTITUTIONAL CONSTRUCTION

1. Successive: If B dies without issue ever.

2. Substitutional: If B dies without issue before A dies.

RULE OF CONVENIENCE

A class closes when any member of a class is entitled to demand possession of his or her share. Applies only to VRSO.

1. This is when all prior interests have terminated, and there are no conditions precedent to take.

STEP 2: CATEGORIZE THE INTERESTS

PRESENT INTERESTS

1. Fee simple absolute (FSA). Conveys absolute ownership of potentially infinite duration.
a. O → A and his heirs (alternately, no language at all)
b. Natural termination

c. Alienable, descendible, devisable

2. Fee tail (FT). Allows owner of land to ensure property remains within a family. It lasts only as long as there are lineal blood descendants of the grantee.
a. O → A and the heirs of his body
b. Natural termination

c. Types of fee tail:
i. General: and the heirs of his body

ii. Male: and the male heirs of his body

iii. Female: and the female heirs of his body

iv. Special: and the heirs of his body by B

3. Fee simple defeasible. Property is subject to a stated limitation.

i. Fee simple determinable (FSD). Automatically terminates at the occurrence of a specified event.
ii. O → A so long as… while… during… (words of duration)

iii. Unnatural termination. The terminating event is the breach of the condition.
b. Fee simple on condition subsequent (FSCS). The estate has the potential to terminate at the occurrence of a state event, but the termination is not automatic.
i. O → A, provided that… on condition… but if… (words of condition)

ii. Unnatural termination. The terminating event is the assertion of a right of reentry.
(a) Courts are split on when statute of limitations for ejectment begins

(1) Majority: Statute begins running when condition is broken

(i) Policy: Want to incentivize use of the land

(2) Minority: “Reasonable time”

(3) Minority: File periodic statements of intent to enforce rights

(4) Minority: Must enforce within a certain period after the right is created

iii. FSCS is the modern presumption

c. Absolute restraints on alienation are void, such as a condition that a property may never be sold. However, reasonable restraints on alienation will be upheld, such as a condition that a property only be used for a certain purpose. Both FSDs and FSCSs may be deemed void if contrary to public policy. Shelly v. Kramer.

4. Life estate (LE)

a. O → A for life
b. Natural termination

c. Alienable. (Neither descendible nor devisable.) But a life estate holder cannot convey an estate greater than what he holds.

d. A life estate per autre vie is similar to a life estate but lasts for the lifetime of an identified third party.
e. Defeasible. A life estate may be defeasible like a fee simple.

f. Waste. A life tenant has a duty not to commit waste on the property.

	HYPOS

	O → B for life so long as the land is used as a farm

Determinable LE in B

POR and Rv in O

	O → X Church to be used by the church solely for the purpose of maintaining a church school

Look to intent of grantor.

If we read as FSD:

FSD in X

PoR in O

If we read as FSCS (modern presumption):

FSCS in X

RoR in O

X Church ceases to use as church school

FSD

FSA in O

SoL for AP begins ticking immediately

FSCS

FSCS in X (until O asserts RoR)

RoR in O (until RoR is asserted, then FSA)

SoL for AP begins ticking:

Majority: Immediately

Minority: When O asserts RoR

	Huttons → County Board, to be used for school purposes only, otherwise to revert to Grantors herein

FSCS: FSCS in Board; RoR in Huttons

FSD: FSD in Board; PoR in Huttons

Board begins using land for storage purposes

Storage purposes = school purposes

FSCS: FSCS in Board; RoR in Huttons

FSD: FSD in Board; PoR in Huttons

Storage purposes ≠ school purposes

FSCS: FSCS in Board; RoR in Huttons, until Huttons assert ROR

FSD: FSA in Huttons

	H by devise → W, so long as she remains unmarried

Question of intention here: To take care of her merely until another husband can do so? The question is what happens if she dies unmarried; does the land revert back to H, or do her SII get it? Our options are:

Determinable LE

FSD


FUTURE INTERESTS: O KEEPS

1. Does it immediately follow the natural termination of the preceding estate? If yes, it is a reversion (“Rv”). If no, skip to 2.
a. Reversions are alienable, devisable, and descendible.

2. Does it follow a FSD (words of duration)? If yes, it is a possibility of reverter (“PoR”). If no, skip to 3.
a. PoRs are descendible, but are neither alienable nor devisable.

3. Does it follow a FSCS (words of condition)? If yes, it is a right of reentry (“RoR”).

a. RoRs are descendible, but are neither alienable nor devisable.

FUTURE INTERESTS: O GIVES AWAY

4. Does it immediately follow the natural termination of the preceding estate? If yes, continue to a. If no, skip to 2.

a. Is it to an unborn or ascertained person, or with a condition precedent? If yes, it is a contingent remainder (“CR”). If no, skip to b.

i. If the following interest is a flip condition, it is an alternative CR.

b. Is it subject to the occurrence/nonoccurrence of a divesting condition? If yes, it is a vested remainder subject to complete divestment (“VRSCD”) If no, skip to c.

c. Is it limited in favor of a class of which there is at least one ascertainable member? If yes, it is a vested remainder subject to open (“VRSO”) If no, skip to d.

i. A VRSO may close physiologically; or by

ii. Rule of Convenience (when any member is entitled to demand his share, or when all prior interests have terminated and there are no conditions precedent to take)

d. It is a vested remainder (“VR”)

5. Not immediately following natural termination of the preceding estate.

a. If it divests grantor, it is a springing executory interest (“SpEI”).
i. If following words of duration, previous interest is in FSD. If following words of condition, previous interest is in FSA.

b. If it divests a third party, it is a shifting executory interest (“ShEI”).
i. If following words of duration, previous interest is in FSD. If following words of condition, previous interest is in FSA.

	HYPOS

	O → A for life and, if B survives A, then to B and her heirs

LE in A

CR in B

Rv in O

If it can’t be determined whether A survived B or vice versa, too bad.

Better drafting would be, “To A for life, and if B survives A for at least 10 days…”

	O → A for life and upon A’s death to B’s heirs

LE in A

If B is alive:

CR in BH

Rv in O

If B is dead:

VR in BH

	O → A for life and upon A’s death if B survives A then to B and his heirs but if B does not survive A then to C and his heirs.

LE in A

CR in B

AltCR in C

Rv in O

	O → A for life and upon A’s death to A’s children and their heirs. A has no children.

LE in A

CR in A’s children

Rv in O

A has a child

LE in A

VRSO in A’s child


STEP 3: APPLY UPFRONT RULES
1ST ASPECT OF PUREFOY

Where an interest can be construed as either a CR or as a SpEI, construe it as a CR.
RULE IN SHELLEY’S CASE (“RSC”)
If, in the same instrument, a grantor gives a LE to the grantee and the remainder (in FSA or FT) to the grantee’s heirs, the remainder is given to the grantee.
1. The rule applies when:

a. Both interests are legal, or both are equitable;

b. The grant is given in the same instrument;

c. The future interest is not an executory interest; and

d. Only to heirs, not to other relatives.

2. Merger doctrine does not apply to contingent remainders.
3. Abolished in most states.

	HYPOS

	O → A for life and then if A returns from Iowa to A’s heirs

LE in A

CR in A [RSC]

Rv in O

A returns from Iowa

FSA in A [LE + VR]

	O → A for life and one day after A dies to A’s heirs

LE in A

Rv in O

SpEI in A’s heirs [RSC does not apply to EI]


DOCTRINE OF WORTHIER TITLE (INTER VIVOS) (“DWT”)
The conveyance of a remainder or executory interest to the heirs of the grantor is void.
1. The rule applies when:

a. The future interest is a remainder or executory interest; and

b. Only to heirs, not to other relatives

2. Merger doctrine does not apply to contingent remainders.
3. Abolished in nine states.

	HYPOS

	O → A for life and upon A’s death to O’s heirs

With DWT

LE in A

Rv in O

Without DWT

LE in A

CR in O’s heirs

Rv in O

O dies, A is still alive

With DWT

LE in A

Rv in O’s SII

Without DWT

LE in A

VR in O’s heirs

A dies, O is still alive

With DWT:

FSA in O

Without DWT:

With ROD

FSA in O [CR is destroyed]

Without ROD

FSA in O [Reversion]

CR in O’s heirs [? 1st Aspect of Purefoy?]


COMMON LAW RULE AGAINST PERPETUITIES (“RAP”)

No future interest is good unless it must vest, if at all, not later than twenty-one years after some life in being at the creation of the interest.
1. “Must vest”

a. CR must vest or fail

b. EI must become possessory or vested

c. VRSO must close

2. “Lives in being” are those that are:

a. Identifiable at the time of the grant;

b. Relevant in some way to the grant; and

c. Not a member of an open class

3. Seto’s formula: Is it possible for the vesting event to occur more than 21 years after the death of the last life in being? If yes, VOID.

a. Must account for ALL contingencies.

4. Doctrine of infectious invalidity. If the only purpose of a valid interest is to preserve property for a future interest which is void, then that valid interest is also void.

PER STIRPES V. PER CAPITA

1. An estate is distributed per stirpes if each branch of the family is to inherit an equal share of the estate.

2. An estate is distributed per capita if the number of shares is equal to the number of original members either surviving or with surviving descendants.
STEP 4: APPLY WAIT AND SEE RULES

RULE OF DESTRUCTIBILITY OF CONTINGENT REMAINDERS (ROD)
If a contingent remainder has not vested by the time the preceding interest terminates, it is destroyed.

1. 2d Aspect of Purefoy. If an executory interest can take possession immediately upon the natural termination of the preceding estate, treat it as a contingent remainder for purposes of this rule.

2. Apply upon:

a. Natural termination of the preceding estate (1st Aspect of Purefoy)

b. Termination by merger
i. If one person holds two interests in land, which when added together have a name, then the two interests collapse into the named interest.

ii. If one person holds two interests which are separated only by contingent remainders, then the contingent remainders are destroyed.

(a) Even alternative contingent remainders.
(b) Exception: When the initial granting language gave those interests to the same person.
c. Unnatural termination of the preceding estate

i. E.g. forfeiture

	HYPOS

	O → A for life, then if B marries C, to B and his heirs

LE in A

CR in B

1st Aspect of Purefoy: Read as “If B marries C before A dies.”

Rv in O

	O → A for life, then if B marries C before or after A dies, to B and his heirs

LE in A

SpEI in B

Rv in O

A dies, B has not married C

FSA in O

2d Aspect of Purefoy: Destroys SpEI because it could have taken immediately after A’s death.

	O → A for life, then to B and his heirs if B marries C, but if B does not marry C, to D and his heirs.

LE in A

CR in B

AltCR in D

Rv in O

O → Rv to A

FSA in A [CRs terminate]


WAIT AND SEE RULE AGAINST PERPETUITIES

See if the interest does actually vest or terminate within twenty-one years after the lives in being at the creation of the interest.
1. Determining lives in being

a. Majority view: Use the same rules as the common law.
b. Minority rules: KY → members of an open class may be lives in being; Iowa → enumerates lives in being by statute.

UNIFORM STATUTORY RULE AGAINST PERPETUITIES

An interest is good if it either satisfies the common law rule, or if it actually vests or terminates within 90 years of the grant.
CY PRES REFORM

If a court determines that a grant is void under the rule against perpetuities, courts may rewrite the granting language so that it is consistent with the rule and accomplishes the grantor’s intent.
CONFLICTS BETWEEN PRESENT AND FUTURE INTEREST HOLDERS

DOCTRINE OF WASTE
A tenant (applies to a life tenant under a life estate or a regular rental tenant) must prevent waste and cannot damage leased premises without effecting repair. There are three types of waste:

1. Voluntary waste occurs when a tenant engages in conduct, intentionally or negligently, that causes a decrease in the value of the premises.

a. The future interest holder has a right to damages or an injunction.

i. Damages are only available if all possible future interest holders are joined as parties to a lawsuit.

ii. If the future interest is contingent, only an injunction is possible.

2. Permissive waste occurs when the tenant neglects the property and it falls into disrepair.

a. Landowners have a right to allow their property to go into disrepair. It is unusual for a court to grant damages

3. Ameliorative waste occurs when a tenant makes alterations to the property that actually increase the value of the premises.

a. Modern courts look to economic harm when determining waste. At common law, any major physical change in the land constitutes waste.

CONVEYING OUT A FSA

When interests in a property are divided among different persons, conveying a FSA may be difficult. (e.g. unborn children with an interest in the property)

1. To solve this problem, place land in trusts (equity) rather than in individuals (legal). Individuals have an equitable rather than a legal title.
CONCURRENT ESTATES
TENANCY IN COMMON
This is the modern presumption. Unless the grant specifically states otherwise, assume TIC. When two or more people own a property with no right of survivorship, they hold as tenants in common.
TIC INTEREST

1. Each party has an undivided interest in the whole, or equal entitlement to the right to possess the entirety of the property subject to the tenancy.
2. Interest is alienable, devisable, and descendible.

INTERESTS NEED NOT BE EQUAL

1. Each person can be a TIC without having an equal interest. A could have a 25% interest as TIC with B, who holds a 75% interest.

2. Tenants in common need not have acquired their interest at the same time or under the same instrument.
JOINT TENANCY WITH RIGHT OF SURVIVORSHIP (JTWRS)
This is the common law presumption. Today, assume TIC. When two or more people hold a single, unified interest in a property with a right of survivorship, each holds a JTWRS.
MUST SATISFY FOUR UNITIES
1. Time → acquired concurrent interests at the same time.

2. Title → acquired concurrent interests under the same granting instrument.

3. Interest → identical percentage share of the concurrent estate.

4. Possession → identical share respecting duration, quality, and right to possession.

JTWRS INTEREST

1. Each party has an undivided interest in the whole.
2. Automatic right of survivorship. When a party with a JTWRS dies, his interest is extinguished, and the last surviving person acquires a fee simple.

3. Interest is alienable, but neither devisable nor descendible.

a. Once interest is alienated, JTWRS is severed and converted to TIC.

SEVERANCE
1. An act of severance is one which breaks the four unities, converting a JTWRS to a TIC.

2. Acts which may constitute severance

a. Conveyance. A sale or inter vivos transfer made by one joint tenant will serve to sever a joint tenancy.

i. Severance with two joint tenants: The remaining tenant holds as tenant in common with the new owner.

ii. Severance by three or more: The new owner will take his part as a tenant in common, but the remaining tenants continue to have a joint tenancy with respect to each other.

b. Lease. Where one JTWRS leases his property to another then dies.
i. Some states say that it does not.

ii. Others say that it does, but not until the termination of the lease.

iii. Others say that it does. See, e.g. Tenhet v. Boswell.

c. Mortgage. Where one JTWRS gets a mortgage on the property. Note that one joint tenant may not encumber the interest of the other.
i. Lien theory (majority rule). Mortgage is treated as a right to attach, not a transfer of legal rights, and thus does not constitute severance.

ii. Title theory (minority rule). Mortgage is treated as a conveyance to the mortgagee, who is in turn treated as the legal owner. The mortgagor retains the equitable title of current possession. Thus, the mortgage acts as severance.
d. Contract of sale. Where T1, a JTWRS contracts to sell his portion to A, the contract constitutes a present transfer of a future interest. 

i. This breaks unity of possession because T1 holds in FSA (subject to executory limitation) and T2 holds in FSA. A holds a SpEI.

e. Murder. Where a tenant murders his sole cotenant. As a matter of property law, it does not, but courts hold otherwise for policy reasons.

3. Acts which do not constitute severance

a. Transfer to self. Where an owner attempts to transfer property to himself without the use of a straw. He is still considered to hold under his original title.

i. But if he transfers to himself AND another party, the transfer acts as severance because he does not meet the unity of interest.
	HYPOS

	O → A + B + C as JTWRS and not as TIC

FSA in A, B & C as 1/3 JTWRS

A conveys his interest to D
FSA in B & C as 1/3 JTWRS with respect to each other

and each holding 1/3 interest as TIC with respect to D

FSA in D holding 1/3 interest as TIC with respect to B & C

B dies, survived by X, but devising his estate to Y

FSA in C holding 2/3 interest as TIC with D, who holds 1/3 interest

B only held as TIC with D, NOT with D

	O → A + B + C as JTWRS

FSA in A, B & C as 1/3 JTWRS

A → B / B → A

FSA in A, B & C, each holding undivided 1/3 interest as TIC

Conveyance broke unities of time and title


TENANCY BY THE ENTIRETY
This is the law in many states. Similar to a joint tenancy with RoS, but only between a husband and wife.
UNITY OF PERSON

1. Interest must meet four unities, PLUS unity of person (marriage).
a. Parties must be married, not simply give the impression of being married.

b. In states recognizing TBE, it is presumed in any conveyance to a husband and wife unless otherwise stated.

SEVERANCE
1. Interest cannot be severed unless both parties convey to a third party.
a. Creditors of one are barred from attaching the property.

2. When parties divorce, TBE becomes TIC. However, if they own as JTWRS, they remain JTWRS.
a. Separation alone does not convert TBE to TIC.
	HYPOS

	O → H & W (married) & Y

FSA in H & W holding 1/3 interest as TBE in regards to each other

and undivided 1/3 interest as TIC in regards to Y

FSA in Y holding undivided 1/3 interest as TIC with H & W


RIGHTS OF COTENANTS

POSSESSION AND USE

1. Each co-tenant has the right to possess the whole, but no co-tenant has the right to exclusively possess any part of the property.

2. No duty to account for profits and losses. A co-tenant in possession has no duty to account to another co-tenant for the

a. Rental value of his own occupancy on the premises, or

b. Any profits retained from his own use of the land.

i. Exception: Any net profits received from exploitation of the land, and any rents collected from third parties must be shared.

c. A co-tenant is solely responsible for his own losses from his use of the property and may not seek contribution.

3. Ouster. If a co-tenant has refused occupancy to his co-tenant and claims an exclusive right to possession, this constitutes an ouster.

a. Must account to ousted co-tenant for fair rental value of premises.

b. Ousted co-tenant may bring action to regain possession
ACCOUNTING (MESNE PROFITS) AND CONTRIBUTION
1. Differentiating the actions.

a. Accounting. Brought against a co-tenant to compel him to account for profits.

b. Contribution. Brought against a co-tenant in attempt to recover a portion of a cost paid by a co-tenant in excess of his portion.

2. General duty of fair dealing between all co-tenants.

a. Cotenants are fiduciaries, meaning they have a duty to act for the benefit of each other. E.g. Where cotenants have mortgage which they don’t pay, then T1 buys property on foreclosure sale, T2 may still be considered his cotenant.

3. Payments made.
a. Taxes and mortgage interest. Where both co-tenants are in possession, each is responsible for his proportionate share of mandatory costs.
i. A mandatory cost is one which is legally required.

ii. If T1 is in possession and T2 is not, no recovery.

(a) Exception: If a mandatory cost exceeds the fair rental value of a property, T1 is entitled to contribution with respect to only the excess.

b. Payments in excess of share. Where a co-tenant has made payments on behalf of the property for taxes, repairs, or mortgage payments that are excess of his pro rata share, he may seek contribution, but there is no automatic right to collect. The co-tenant may deduct these payments from rents received, or seek reimbursement if the property is sold.

c. Improvements. Where T1 has made a major improvement, he is not allowed to recover the cost from T2 immediately, even if T2 does not object.
i. However, if the improvement increases the fair rental value of a rental property, T1 will get the increased value, then the remaining profits will be split according to each party’s interest.

4. Payments received.
a. Rent from co-tenant. Where T2 lives on the property and T1 voluntarily does not, T2 is not required to pay rent to T1.

i. Exception: If T2 has ousted T1 from the property, T2 must pay rent.

ii. Minority rule: Cotenant not in possession is entitled to rent for his share.

b. Rent from third party. Co-tenants must share net rents received from third parties, or net profits received from the exploitation of the land itself.

5. Waste. Where T2 commits an act of waste while he is the sole occupant, courts are split.

a. Some courts allow an action for waste, much like that of a present interest holder.

b. Some courts hold that the proper action is that for accounting, not for waste, and that it should be treated much like improvements.

c. Some courts hold that some uses of the land are not waste (e.g. mining the land in a workmanlike manner).

PARTITION

1. Occurs when, through voluntary agreement or judicial action if in best interest of all parties, the property is divided, or ordered sold and the proceeds distributed.

2. Manner of partition:

a. Voluntary partition. No need for action; whatever parties agree to.
b. Involuntary partition is usually accompanied by action for accounting. Generally, the court splits the property into parts, or if that is difficult, splitting the proceeds of the sale.

i. Each party has a right to have an accounting and be reimbursed for taxes or repairs paid in excess of his proportionate share.

c. Partitioning future interests. Courts are split; some do not allow partitioning of future interests. Some allow, but only if the future interest is vested.

3. Not available to TBE.
MARITAL PROPERTY RIGHTS
HISTORICAL LAND RIGHTS OF WIFE

1. Coverture. Husband had absolute control over his wife’s property during his lifetime. The wife’s interest was only consummate when the husband died, and then they were still subject to any limitations he had on the land.

2. Primogeniture. Upon husband’s death, land passes to his eldest son, NOT to his wife.
DOWER
1. Wife’s right to a LE in 1/3 of:

a. All lands
b. Of which H was seized
c. To which he held a legal estate
d. During their marriage
e. Which is capable of inheritance by issue.

2. This right is inchoate during the marriage. It becomes consummate upon the husband’s death, when the wife becomes a dowager.

3. Husbands cannot sell lands in which his wife has a dower interest without her release.

4. This right is superior to claims of the husband’s creditor or anyone taking under the husband’s will.

COMMUNITY PROPERTY
1. In community property states, community property is owned by the couple jointly.

a. Community property is all property, real or personal, acquired by a married person during marriage.
b. Separate property is property owned by either spouse before marriage; and/or property acquired by gift, bequest, devise, or descent; and the rents, issues, and profits obtained from any separate property.
	HYPOS

	O died owning in FSA survived by his wife, W, and sole heir, S.
LE in 1/3 in W
FSA in 2/3 in S

Rv in 1/3 in S

Three years later, S dies survived by wife, Y, and sole heir, J.

LE in 1/3 in W

LE in 2/9 in Y

FSA in 4/9 in J

Rv in 5/9 in J (1/3 because S was not seized, so it does not go to Y; 2/9 upon Y’s death)


LANDLORD AND TENANT
A tenancy is created when an owner of land conveys to another a lesser interest in a property.

TYPES OF TENANCIES

TENANCY FOR YEARS

A tenancy for years is a tenancy created for a fixed period of time (typically moth or years).
1. Statute of Frauds requires writing for terms greater than three years.

2. Automatic termination. Date of termination is provided for in lease.

a. Neither side can terminate earlier unless provided for in lease.

3. No notice required, unless otherwise provided for in the lease.
4. Limitation on timeframe. Some states limit the timeframe for which a lease can last.

a. States which do this are split on whether a lease which extends beyond this timeframe is void at the outset or only good for the permitted timeframe.
PERIODIC TENANCY

A periodic tenancy automatically continues from one period to the next, unless one party terminates the lease by giving notice of termination.
1. May be created in writing, by oral contract, or by implication if the lease includes a start date but no stated end date.

2. Written notice is required to terminate.

a. In a year-to-year periodic tenancy, the notice period is six months. Some states have shortened this period.

b. In a month-to-month periodic tenancy, the notice period is one period’s notice.

3. Events which are insufficient to constitute notice.

a. Death of one party.

b. Vacating the premises.

TENANCY AT WILL

A tenancy at will is a tenancy for no fixed period of time, which can be terminated at any time and for any reason.
1. May be created by implication where tenant takes possession with permission, but there is no specified start date or time period identified for paying rent.

2. No notice is required to terminate. Some states require notice for policy reasons.

3. Death of either party terminates the tenancy.

TENANCY AT SUFFRANCE

Created when tenant wrongfully holds over past expiration of valid lease.
1. Landlord election. The landlord may elect to treat the tenant as a trespasser and begin the eviction process, or may elect to treat as a periodic tenant.

	HYPOS

	L and T enter into a lease agreement dated Jan 1, 2006, which provides that the term of lease will commence Jan 1, 2006, with no termination date, and that T shall pay $6K annually to be paid in monthly installments of $500.

L and T have created a periodic tenancy. The question is what the period is. It could be either year-to-year or month-to-month. Seto says year-to-year is more likely.

	L and T sign a lease from Feb 1 to Jan 31. At 5PM on Jan 31, painters employed by L arrive and request T permit them to enter. Can T refuse?

Yes. T has a term for years, so he is still in possession. L’s reversion does not take effect until midnight.


CREATION OF A TENANCY

BY CONTRACT

FIVE TERMS MUST BE SPECIFIED

1. Landlord

2. Tenant

3. Premises

4. Amount and timing of rent

5. Term

STATUTE OF FRAUDS

1. A transfer of an interest in land lasting longer than three years must be in writing against whom enforcement is sought in order to be enforceable.

a. Doctrine of partial performance. If one party behaves in such a way which would be unusual absent a long-term lease (e.g. making significant improvements), the court considers this as evidence of the agreement’s existence.

b. Uniform residential landlord and tenant act (URLTA). If a landlord does not sign an agreement signed and delivered to him by the tenant, acceptance of rent gives the lease the same effect as if it had been signed, up to one year.

2. A lease violating SoF is not automatically void. If T takes possession with L’s permission, T becomes a tenant at will. If he begins paying rent, he becomes a periodic tenant based on the periodicity of the rent. All other terms are binding.

	HYPOS

	L signed a form lease providing that T was granted a term to commence on May 1 and to end when T terminates. Three years later, L notifies T to vacate the premises within 30 days. T claims he has a determinable life estate. L claims the lease created a tenancy at will. What result?

Determinable life estate. A lease which expressly and unambiguously grants a tenant the right to terminate, and does not reserve to the landlord a similar right, does not create a tenancy terminable at the will of either party, but instead created a determinable life tenancy on behalf of the tenant.

	T and L sign a contract on Jan. 1 for T to begin a lease on Sept. 1. On July 1, T says he wants to terminate. What result?
Is the agreement a lease, or an agreement to make a lease? In this situation, the language of the contract governs. If it contemplated further documentation, it is an agreement to make a lease; if it was intended to stand on its own, it is a lease.

The difference, to L, will be the measure of damages. If the agreement was only to make a lease, the L is only entitled to expected damages under contract law. If it was a lease, he is entitled to rent. [Seto says this will change later.]
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