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THE LEASE:
Lease: A lease is both a conveyance of a leasehold estate to T and a contract containing the promises exchanged by L and T. The lease creates and defines privity between L and T. 
Conveyance creates property rights to transfer any interest in real property or title from one person to another and also creates K
Contract creates contract rights- Promise or set of promises
SOF requires that a lease for any period over a yr. be in writing
L only has the right to reenter and repossess the land if T has breached of a covenant of the lease (usually to pay rent). 
Tenant Duties 
1.    To pay rent.
2.    Not to damage the premises but in fact, to maintain them.
3.    Not to disturb other tenants.
Landlord Duties
1.  Landlord has a duty to put the lessee in possession of the premises at the beginning of the tenancy.
 Actual Possession: when L puts T in physical possession and no former T is holding over – actual possession.
 Legal Possession: when L gives T the right to physical possession, but not necessarily actual possession.
Delivery of Possession: Landlord leases to T1. The lease for T1 ends, and L signs a lease with T2. However, T1 stays without having a lease at the unit. Who is required to get rid of a “holdover”?  Landlord or T2?
American Rule (Anti-T): L has duty to legal possession only. T2 is responsible for getting T1 out
English Rule (Anti-L): L has duty to deliver actual and legal possession. Thus, L has duty to get T1 out (Prof likes this one better)
Hannan Case: L gives T2 legal possession and T1 is holding over. Lease contained no express covenant regarding delivery of actual possession. Ruling: Under Am. Rule, L does not implied covenant against the wrongful acts of other and is not responsible for the tortious acts of 3rd parties unless expressly say so. 


Quiet Enjoyment (watch for issues of actual or constructive eviction).
Breaches of covenant of quiet enjoyment:
1) Actual eviction: If T is evicted due to another’s paramount title; T’s obligation to pay rent is terminated.
2) Constructive eviction: If L, by an act or failure to act, allows the premises to become and remain uninhabitable, T has the right to terminate the lease although T must actually vacate the premise to prove a constructive eviction. Ex: flooding, absence of heat in winter, etc.
3) Implied Warranty of Habitability: where T can sue L for violation of housing code even if T is still in possession. 
Subleases and Assignments
Privity: voluntary transactional relationship between parties
Privity of K: PK is created by the lease and contains personal covenants that do not run with the land that are specifically in K. The parties are liable to each other for any personal covenants included in the lease. 
Privity of Estate: PE is created by legal possession and contains covenants that run w/land. The parties are liable to each other for the real covenants that run w/the land & CC&Rs even if not incorporated in lease.
**** Rents runs with the land under PE, but also with PK because the K/lease is where T promises to pay rent to L. ****
Sublease: grants an interest of premise less than own. The portion can be 2 years of a 5-year lease, or 100 acres of a 500-acre lease.  
T1 will always have reversionary interest: T1’s right to retake possession at the end of sublease
PK&PE   PK&PE
L    T1     T2 
T1 becomes T2’s landlord. T2 has no privity with L. 
L and T2 cannot sue each other 
L & T1 remain in PK & PE so T1 is primarily liable to L. & T2 is liable to T1. 
T2 is not required to uphold any real or personal covenants unless they are specified in K between T1 & T2 because only in possession of the land
T1 still has to uphold personal & real covenants or CC&Rs that are contained w/in K
Assumption of Liability Sublease: when T2 agrees expressly to perform the covenants of the master lease between L & T1. Now T2 is in PK with L. 
PK&PE      PK&PE
L     T1      T2

          PK
L & T1 remain in PK & PE, so T1 is still primarily liable to L
T2 would be required to uphold personal conv. in master lease
Deemed Assumption: “any assignee or sublease is deemed to assume all real or personal cov.”
PK&PE   PK&PE
L    T1     T2  (non-assuming sublease)
First view: T2 never agreed to than language/term thus not binding on T2 (prof likes)
Second view: T2 becomes assumee by agreeing to sublease so enough to enforce the clause
Incorporation by Reference: “if any party assumes lease, assumes all personal and real cov. even if not in lease (drag something by referring to it)
              CCRS    PK&PE
Neighbor <-->  L     T1
                       PK      PE
                 PK
                             T2 (Assumee Subleasee)
T2 has to perform CC&Rs/real cov. if assume sublease or CC&Rs have to mentioned verbatim. 
Force Assumption: “LL reserves right to approve of sublessor & sublease & all ass/sub MUST ASSUME” 
Assignment: transfer of the entire remaining term of a lease or a transfer of the entire property of a lease 
Master T deprives himself of leasehold estate (no rev. interest in land)
 PK&PE
L     T1      T2

            PE
No more PE between L & T1, transfers to T2 ( but not in PK with L)
BUT, PK stays between L & T1, so can still sue and T1 is still liable to L. L can also sue T2. 
T2’s landlord is L
No PK between T1 and T2 because no lease is executed between T1 and T2, but T1 still has rights against T2 for reimbursement, subrogation and indemnity 
Reimbursement: give back money that you paid
Subrogation: when T1 pays off L for T2, acquires all rights that L had against T2 
Indemnity: other will pay the other’s debt. 
T2 is required to uphold real covenants since they run with land, but NOT personal covenants because no PK- however if assumee then yes perform personal cov as well. (see below)
T2 has to perform CC&Rs
Partial Assignment: only part of the property assigned for the remainder of the lease. 
Carries with it al the baggage of assignment
PE to that part of the land w/L. 
Equitable (Automatic) Indemnity (implied): pay back for a debt 
EI in an assignment doesn’t give rise to PK
Ex: T2 and T1 always indemnify, unless otherwise stated. 
Assumption of Liability in Assignment: transfer of the entire remaining leasehold where T2 expressly agrees to perform all the covenants of the master lease between T1 & L. 
PK&PE
L     T1      T2

                     PE & PK
T2 is primarily liable to L for personal and real cov. T2 can also hold L liable for all promises in the original lease. 
If T2 defaults, T1 can still sue T2 and L can sue both T1 & T2
L has a duty to exhaust all remedies against T2, T1’s obligation should not be more burdensome then T2, L must no impair the remedies of T1 


How to Get T1 Out of This Mess:
Express Novation & Release (right way): If T1 wants out of lease, L & T1 enter into contractual agreement where L agrees to release T1, often in exchange for $. Then L enters into a new agreement with T2, releasing T1. 
Ex: “Accept new party as liable & release T1 from liability”
Novation requires consideration (pay them off)
Release by L: T1 could be released if L expressly or impliedly releases him.
Exoneration (off the hook accidentally): If L and T2 materially alter the K between them without T1’s consent, T1 is exonerated b/c T1 never agreed to the changes.
Also needs to be detrimental to T1 
Ernst Case: Roger’s (T1) agreeing to be liable did not mean he retained interest or did not equate a sublease because in an Assignment Master T always remains liable. 
Melchor Case: Rolm assumed, so there is PK between Melchor and Rolm. So although the sublease is silent on Arb. Clause, there was one in PK. Since the right to arbitrate was written in the lease (in the contract), the arbitration is enforceable.
Vallely Investments Case: 
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Problem: L & T1 (debtor) can alter lease without bank knowing
If T1 doesn’t pay rent, lease can then be terminated, so bank has no collateral 
Solution: CURE AGREEMENT
Bank (lender) agrees with L that if T defaults, L cannot terminate and Bank will fix it. 



Tenancy in Common V. Joint Tenancy:
Tenancy in Common: no survivorship rights 
If TD on T1 then NJF – purchaser becomes T1 & T2 stays
May encumber their separate interest without affecting the interest of other tenants & a creditor can only come after the debtor interest
T1
               T2



Joint Tenant: rights of survivorship
Regarded as a single owner & own undivided whole 
Can unilaterally (by yourself) sever JT by converting yourself to TinC w/straw person
                            JT

                             JT
Dieden Case: If converted to JT after judgment lien (not before)  then lien/encumbrance sticks to property no matter what! 
J’lien doesn’t extinguish by converting
Right of survivorship is junior in time to j’lien
Ziegler Case: JT 1st, then j’lien. If T1 dies first then Bk can lose j’lien if T1 survives then can attach j’lien to entire property. 
Four Unites of JT: T-TIP
1) Time – vested at the same time
2) Title – acquired title by same instrument
3) Interest – identical interest of the same type & duration
4) Possession of whole
Judicial Partition (if JT or TinC cannot solve their problems by mutual agreement)
Partition in kind (CL): draw line in middle of property but impractical 
Partition in sale: sale property & divide proceeds to each
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             K
Vendor   Purchaser                         - V promise to give title (a bundle
                                               of rights to the property)
                                            - P promise to give $
     open escrow (holds documents on behalf of parties and $ from both parties, until all conditions are satisfied authorizing release of the documents) – then deed passes
Deed: a written instrument that is evidence of the passage of title
Nemo Dat Quod Non Habet: you cannot give what you don’t have
Delivery: when title passes from grantor to grantee 
CONTRACT OF SALE: 
Contract obligating purchaser to buy prop
Transfer of the outright ownership of the land.
Under the SOF, any land K must be in writing
Time is of the Essence Clause: performance on given date
Presumption is that time is NOT of the essence 
Marketable Title: implied in every sales K - free from an unreasonable hazard of litigation.  Although a perfect title is NOT required.
CC&Rs (restrictions) make title unmarketable unless they are actually carved out then still marketable
Implied Merchantability of Title: Unless there is a provision in the contract that states otherwise, it is implied that the seller must furnish a good and marketable title closing, this is implied even if conveying by Quitclaim deed.
Defect title in prior instrument make unmarketable
For example, a deed might not be acknowledged before a notary, (required for recording), or the land descriptions in the chain may not match, or an old mortgage is not discharged on the records.
Encumbrances: mortgages, liens, cov and easements make unmarketable, but B can waive them (see Lohmeyer)
Visible encumbrances do not need to be carved out
Fee Simple Absolute:  absolute unencumbered title. 
Vests the holder of the fee w/full possessory rights now & in the future - I have it & no one else has interest in it.
Lohmeyer Case: A party cannot convey good merchantable title, “free and clear of encumbrances” if violation of covenants or zoning ordinances exist on the property at the time it is to be sold. P can rescind prior to passage of title as opposed to suing as a grantee for breach of warranty. The mere existence of zoning ordinance does not make title unmarketable, the ordinance needs to be violated.
Big Picture: If defect found before closing, B can rescind
Doctrine of Equitable Conversion: after a K is signed & while the transaction is in escrow, V has legal title and P has equitable title – treating P as owner
Equitable Title: give P rights to seek specific performance 
Legal Title: gives V rights to administer asset (management) if property sustains any damage while in escrow
CL: P is responsible for the loss   Mod Rule: V bares risk of loss until title is conveyed
As soon as purchaser gets equitable title they become “A”, even if not sold or recorded. 
Purchaser gets legal title when escrow closes and deed is delivered
Doctrine of Merger: any sales K is merged into the deed the moment of delivery. Thus can no longer rely on K. 
Any provision in the K not on deed are extinguished because any rights that parties wanted would have made it to the deed
Buyer can only sue on deed now
Exceptions: seller misrepresented a material fact/commits fraud
Forgery or Fraud:
Fraud: V is defrauded by P1 with fraud check
V passes void title to P1, but P1 passes good title to P2 (BFP4V)
P2 prevails
V has best position by making sure to deal with a good P
Forgery: P1 forges deed given to P2, but V is not aware
V prevails because V has no ability to avoid
P2 has some means of avoiding harm by contacting V to check
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DEEDS:
general warranty deed: warrants title against all defects in title, whether they arose before or after the grantor took title
says something like “I guarantee that title is good and there are no encumbrances” among other things
If there is a physical visible encumbrance on the property then it will be presumed that the parties intended to exclude from scope of GWD..
If an encumbrance is not physically visible, no exceptions... should be carved out 
special warranty deed: warranties only against the grantor’s own acts but not the acts of others
say something like “I have not encumbered the prop.”
quitclaim deed: no guaranties of any kind. Merely conveys whatever title grantor has, grantee cannot sue the grantor. 
Sometimes impeached BFP4V (rec) status because should immediately be skeptical if given QCD 
May also affect estoppel by deed (see below)
If the grantee of QCD takes nothing by the deed, the grantee cannot sue grantor for breach of warranty
WARRANTIES: 
Present Cov.: Not conditional, strict liability
Breached if at all at moment of conveyance, if not then can never be broken
Either grantor has title or not
IF present covenant is breached when deed delivered in A to B then Grantee (B) has a cause of action against A 
Majority: cannot transfer present covenant from B to C  (don’t run w/land)- Some (Few) states allow it (Rockafellor)
Statute of Limitations does not let you sue past 10 years
Future Cov.: Breach conditionally – depends on happening of a variety of events
No statute of limitations & May Run with the land


1. Covenant of Seisen: grantor warrants that he owns the estate that he purports to convey - PRESENT
2. Covenant of right to convey: grantor warrants that he has the right to convey the property.  - PRESENT
3. Covenant against encumbrances: grantor warrants that there are no encumbrances on the property like mortgage, liens, easements and covenants - PRESENT
4. Covenant of general warranty: warrants to defend against lawful claims and will compensate the grantee for any loss - FUTURE
5. Covenant of quiet enjoyment: warrants that the grantee will not be disturbed in possession and enjoyment of the property by assertion of superior title.  - FUTURE
Breach of CQE:
Actual possession by tenant
Interference of actual possession w/someone w/ superior title
6. Covenant of further assurances: warrants that he will execute any other document required to perfect the title conveyed. -FUTURE
Brown Case: Remote grantor gives Bost 1/3 mineral rights. Bost under general warranty gives Brown all mineral rights w/no exceptions (nemo dat qui non habet) 
Brown still lost because Bost violated seisen & encumbrances, yet Brown couldn’t sue for that because it was past 10 years, so sued on breach of quiet enjoyment
Someone with paramount title must actually interfere with his actual property in order to invoke the warranty of quiet enjoyment. - Here, it was vacant
Rockafellor Case (minority rule): H&G sue C (remote grantor) for title, however C only made promise to Dixon. The question is whether or not the covenant of seisin runs with the land so H&G get to assert D’s rights to C.
Minority Rule: The covenant of seisin runs with the land to a remote grantee because the rights of the remote grantee are acquired by conveyance & not by virtue of actual possession of the land. - remote grantees can assert causes of action for breach of the covenant against the remote grantor
If at the time of conveyance, the grantor does not own the land, the covenant of seisin is broken immediately. D got nothing but the right to sue, which he gave to H&G. 
Majority Rule: Claims for breach of present covenants can only be made against a grantee’s immediate grantor.
If majority rule is applied here, H&G would have no claim against Connelly because they only had a claim for breach of present covenants against their grantor (not RG)
“Future covenants run with the land to all successors in interest of the grantee.” p.526 Jurisdictional split
Doctrine of Estoppel By Deed: Estops the grantor (who had passed a deed when he did not have title for the property) from denying that grantee was passed title
    O  A   then X (remote grantor)  O
O is estopped (GWD) to deny A got title 
Reliance is key here, so might have a problem since QCD because no warranties. (split)
Even if QCD, Cts still want to find estoppel so might say that QCD is implied representation of title to original grantor. 
DELIVERY: an act that demonstrates intent to pass title that includes actual delivery to grantee to effective. (BOTH) Deed needs to be delivered to be valid. 
Minority Rule: intent to deliver alone is sufficient
· Conditional delivery to a grantee vests absolute title in the grantee immediately.
To make condition work should 1st give it to attorney or third party escrow to hold not to be delivered to grantee until condition met
Failure to do so, makes condition void and delivery valid 
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RECORDING PROBLEM ANALYSIS:
- Are there multiple conveyances from O? 
B can try to argue that there was invalid conveyance/delivery to A, thus not valid deed.
-Who holds CL title? 1st in time to receive conveyance, 1st in right 
-Try to invoke Recording Stat to divest title? 
Claim that B is a BFP4V  & recorded right - Shelter Rule
Bona Fide Purchaser For Value: person without knowing or reason to know of prior conveyance 
Look at g’ee-g’or index first (back in time), then g’or-g’ee index (forward in time)
If can’t find it, then wild deed: outside chain of title & gives no cons. notice
-Claim that C is a BFP4V (A’s status as BFP doesn’t matter because it isn’t his status that is in question- only B needs to be BFP)
Constructive, actual or inquiry notice? If yes, then not BFP4V
RECORDING: 
Provides constructive notice to subsequent purchaser
Later recorded deed does not give constructive notice (maj.)
Must be notarized 
Do not affect the validity of a deed or other instrument
Valid and good against grantor upon delivery w/out recording
Latent Defect : nonvisible on document like notary problem 
Jurisdictional split: only Patent Defect can give constructive notice or latent defect is still constructive notice 
Patent Defect: defect on face of document (not BFP4V) = unrecorded for all purposes
RECORDING STATUTE: 
Race/Notice Statute (CA):  
An unrecorded conveyance is void against a subsequent bona fide purchaser for value who 1st records - Records 1st & BFP
Bona fide: Good Faith without actual or cons. Notice meaning that he neither knows nor has reason to know of prior inconsistent conveyance to that property 
Purchaser: any voluntary transferee
For Value: for more than merely nominal consideration 
Judgment Affecting Title Statute: 
O  A unrecorded              O  B  (lawsuit property)
B gets judgment lien, B would prevail = judgment affecting title
However, if B suit is not about property (like Tort) then A prevails even if unrecorded
Shelter Rule: A subsequent purchaser of a BFP4V who records first can divest title from common law title holder.
O  A (unrec)        O B (BFP4V rec) 
A rec or puts up sign      B  C (rec)
C is on notice of A’s deed so not BFP, but C gets to shelter under B’s BFP4V status
Side Notes:
Mother Hubbard Clause: conveys all  - Usually death bed transfers 
Idem Sonans: a person’s name has been inaccurately written, identity of that person will be presumed from the similarity of sounds- Not applicable if the written name is material like in recordings
If name was completely botched (or maybe partly), it would be deemed unrecorded. Some jurisdictions would say it is recorded. (Orr – cannot give constructive notice)
Estoppel Certificate: lender requires landlord to obtain certificate from each T saying they have no interest in property (would have worked in Waldroff) = Bank would be a BFP
Errors in Recordings: Majority rule- The error by the register of deeds falls on the subsequent buyer.
Messersmith Case: The recording between O & B was notarized over the phone, (latent defect) thus that deed was unrecorded as well. 
Reasoning: if your document isn’t entitled to be recorded, its like it wasn’t recorded & gives no notice to subsequent purchasers. 
Board of Education Case: Deed becomes operative until name of grantee entered. Deed is nothing at all until name is on it. Become wild deed 
Second View: it is conveyed when grantor delivered. If you want to make a valid conditional delivery, it must be to a 3rd party.


Chain of Title: series of recorded documents that give constructive notice to a subsequent purchaser
Direct Chain X  O  A  B
Grantee responsible to check index and deeds of linear conveyances of title
Collateral Chain: grantee responsible to check index and deeds of any conveyances from previous grantors and grantees
Guillete Case: Two different lots sold by same guarantor (O). Guillette’s (A) deed contained references to a plan and restrictions applicable to all lots. However, Daly’s (B) deed didn’t have that but did mention the plan. Whether restrictions are binding to all, even though B did not have knowledge of it?
B tried to argue that BFP4V, but Ct. says no because deed mentioned the plan (inquiry notice). It was reasonable to require B to check all the deeds to the subdivision (Minority Rule)
Majority Rule- only look at deeds in your direct chain
Solutions:
Declaration of Restrictions: Required Gilmore (O) to record plan containing the restrictions - O would be grantee and grantor, so anyone searching title would see restriction 
O  O (CC&Rs)  O  A    O  B
Straw man Transaction: impose restrictions so found by everybody 
O  X (all lots)              X   O (with covenants)  A  B
Sabo Case: Lowery conveyed to Horvath before patent was issued, then he got patent after conveyance (Nemo Dat). Thus, H had equitable title, but not legal title. L then sold to Sabo, who sued. 
L to H conveyance was outside the chain of title (wild deed), did not give constructive notice to Sabo. Should have been "duly recorded" after patent issued.
Estoppel by Deed might have save Horvath, but QCD.
Harper Case: Conveyed Deed of life estate with remainder in children’s name, but deed was lost & unrecorded. Heirs did another recording to refer to it, but made it sound like FSA and not life estate. The subsequent purchasers owned life estate only, but didn’t know it, but deed put them on notice of the lost deed so could have asked about it. (Not BFP)
Life estate: interest in land, but not fee simple absolute
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Remainder: Own fee simple absolute

Note: personal obligation to pay
Deed of Trust: lien (right to take prop) on real property that secures payment
Lien: right to keep possession of property belonging to other until debt owed is discharged
Bank’s Foreclosure Options:

	          Judicial Foreclosure
	     Non-Judicial Foreclosure

	Creditor can get defish from debtor (whether redemption happens or not)
	No defish for creditor (580d)

	Debtor can redeem 
FMV matters
	No redemption
FMV doesn’t matter 


Deficiency: occurs when borrower does not have enough $ to pay off loan and it is the difference between property sold and what is owed
Redemption: debtor has year to redeem property by buying back in sales price from either bank or anyone else (rarely happens)
Credit Bid: when bank submits bid for property they are foreclosing 
full credit bid: Amount of the note plus interest that extinguishes entire debt & debtor and g’or would be exonerated. 
has to be enough to cover taxes, cost of sale, interest, etc. 
partial credit bid: not full amount, so defish on the rest of the amount (better to do)
Bank’s Options: 
JF v. guarantor & debtor for full amount
No section 580d problem because only applies to NJF
Sue just guarantor, but in CL Guarantor is secondarily liable
CL Surety Defenses: Lender has a duty to exhaust all remedies against debtor, guarantor’s obligation should not be more burdensome then debtor, creditor must not impair the guarantor’s rights of reimbursement, indemnity and subrogation & the creditor’s obligation not to modify the primary obligation to the detriment of guarantor.
G’or may waive surety rights  
Equitable Subrogation - G’or has rights against debtor once Bank sues & G’or pays in full because now all rights transfer to g’or & g’or can do anything bank would have been able to do in JF or NJF
NJF: bank has no rights against debtor because of 580d 
Bank can’t go after g’or either because it would defeat the purpose and g’or would then seek reimbursement from debtor
STATUTES 
580(d)- Debtor Protection Statute: prohibits a lender who gets an NJF, to collect a defish judgment against debtor, but g’or indirectly protected because of subrogation (guarantors’ right to step into creditor’s shoes after g’or paid the creditor)
May still have rights against guarantor if appropriate 2856 waivers 
Sometime G’ty  wants to claim Sham, so protected by identity of debtor 
Exception to 580(d) – Sold Out Junior Lien Holder: 
When debtor takes out two loans and Bank1 NJF then Bank1 is barred by 580(d), but the Bank2 (jr. lien holder) is not affected by 580(d)
Only creditor that conducted NJF is affected
Sham Guaranty: no guaranty already primary debtor 
General Partnership: If partners then already liable for all debts of debtor, so being g’ty would add nothing to his obligation
Corporate Alter Ego: commingled affairs & no separate existence between shareholder & corporation 
If Shareholder denies alter ego, then Estoppel Certificate claiming that separate entities.
Bank Driving Structure of Deal (most common): bank convinces individual to form a corporation where the individual becomes the g’ty so can go after individual through 580d
Here the individual would prevail 
Civil Code 2856 Waivers: destroy the g’or ability to assert any of the 4 suretyship defenses. 
2856(a): all rights of guarantor can be waived (not debtor’s rights)
2856(b): Intent to waive is sufficient. No specific language needed. (gives creditor a fighting chance that warranty is valid)
2856(c) & (d): Safe Harbor Language- if use certain words then waiver is effective
Purchase Money Financing
Purchase Money Deed: secures debt to purchase/acquire property

Vendor
                                        100k DP              Vendor-Held Purchase $ TD
 VPMTD             90k N 
                RP               Purchaser
Two Party transaction with no bank:
An “I owe you”
No defish, but can foreclose
Lender Financing with Bank:
Vendor              100K DP                  Bank
                          Purchaser     900K N
   RP

                        Lender Held Purchase $ TD
Vendor gets cashed out & ends up in a two party deal 
Hybrid (3 Party Transaction): 
Vendor              100K DP & 200K N   Bank
VPMTD                               Purchaser     700K N
                RP

                                       LPMTD
Bank doesn’t lend all $, so P will owe V a portion
No defish
580(b): Creditor Protection (only applies to Purchase $)
Protect buyer from liability & discourages V to overvalue prop. 
	
	         Residential
	          Commercial

	Vendor
	          No Defish
	          No Defish *
   (Spangler Exception)

	Lender 
	          No Defish *
    ( Extra Money from 
          Refinance)
	       Yes Defish 



Spangler Exception: where Vendor subordinates to construction loan that substantially changes value of property, then 580b will not apply. Thus, vendor can get defish because of the high risk.
Spangler Case: three party transaction where vendor’s 1st VPMTD become subordinate to Bank’s 2nd TD for construction loan because agreed to subordinate. (Subordination Agreement). Now Vendor seeking to recover from PMTD, so 580b problem (ordinarily can apply to SOJL) 
-One Form Action Rule 726(a): creditor can't file any action against the debtor prior to seeking foreclosure (whether judicial or nonjudicial).
Two types of Violations to Rule: 
1) sue debtor on note w/out foreclosure
2) grabs other assets (Security First Rule- see below)
If violate 726, it protects ALL other co-obligors/debtors
Shin Case: Bank/creditor violated one form action rule by obtaining prejudgment attachment order (makes property unsellable = encumbrance)  in Korean court against Shin’s property prior to commencement of judicial foreclosure. 
Mere commencement of an action without foreclosure does not violate one form action rule. 
- Security First Rule: creditor can't seize any other asset belonging to the debtor, prior to seeking foreclosure. (part of 1 form action rule 726(a)
Effects of Foreclosure: 
- General Rule: Liens which attach after execution of the foreclosed trust deed are extinguished if NJF – free of junior and subordinate liens (lease, easement, license, etc). 
If senior lien, then does not normally extinguish lease, unless subordinate like Dover. 
Dover Case: Lease itself claims that it is subordinate to the deed of trust, thus extinguished by NJF. 
- JF Rule 726c: If you’re going to conduct a JF, and you want to extinguish a recorded junior lien, you must make that junior lien holder a party to the foreclosure so that you can wipe out their lien
- Subordinate Nondisturbance Agreement (SNDA): when and if bank forecloses (JF 0or NJF), it will not disturb tenant if in good standing – lender cannot extinguish lease. 
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Easement (EM): one party’s right to go through another person’s land
Merger Doctrine: cannot have an EM in own land
Merger of Estates – is C then owns both, the EMs extinguishes
                                         - B = dominant party that has the right to cross
                                         - A= servient party that is burdened by B’s EM
                                  **EM are either affirmative or negative, 
                                  appurtenant or in gross. **

Affirmative EM: gives a dominant party the right to enter or perform an act on the servient land 
Negative EM: forbids servient owner from doing something on his land– usually treated as restrictive cov or equitable servitudes 
4 permissible Neg. EM:
Light, Air, Water & Support (LAWS)
EM in Appurtenant: gives right to whomever owns parcel of land 
Usually transferable to successive owners 
GR: EM appurtenant to one parcel of land may not be extended by the owner of the dominant estate to other parcels owned by him – any extension is a misuse 
Brown Case Rule: No harm, no foul! Can use EM because no increase burden on servient estate and no actual injury to Voss. Browns would be the ones to suffer. 
EM in Gross: benefits an individual not parcel of land
Benefit of EM does not run with land belongs to specific person, but can be assignable not divisible 
Assignable: apportionment of profit in business not use (1/4 of profit)
Documents control and what parties intended will determine if assignable 
Miller Case: one stock rule of profits – use the lake as one person 
Divisible: division of use (1/4 land)
Some cts say yes EM in gross can be divided unless contrary to intent of parties 
Burden of EM in gross can run w/ land

CREATION OF EM: expressed, prescription & implied (by PU or nec.)
Prescriptive Easement: after using someone else’s land without permission for certain years, you basically steal property
Permission defeats prescriptive EM claim
Can then try to claim license irrevocable by estoppel (see below instead)
To claim EM of prescription need to show that use is HONCX.
1) Hostile (not permissive)
Jurisdictional split: joint use of EM by servient and dominant parties may in some states destroy claim of hostility
2) Open                        Obvious     
3) Notorious
4) Continuous (all time)
5) Exclusive 
for period of time (CA - 5 yrs and have to pay taxes)
Defense to negate claim of Hostility: 
Occupation by mistake
the possession must be adverse to the record owner – unaccompanied by any recognition, express or inferable from the circumstances of the record owner
Recognize potential claim of record owner &
Intended not to claim property if title was on record owner
Subjective intent is important 
Willard Case: CL- one cannot reserve an interest in property to a stranger to the title (3rd party), unless it was the intent of g’or to convey EM. Unfair because g’or may discount price due to EM
Reservation: allows grantor’s whole interest in the prop to pass to grantee but revests a newly created interest in g’or – new servitude 
Best Way: expressly grant an EM that is recorded then grant land subject to EM
A person cannot have EM in favor of themselves, so solution is Regrant Theory




Regrant Theory: 
  FSA 
X  O                                  
   EM
O  A
FSA w/EM
O  B                         *****Subsequent searcher can find it.*****
-Implied Reservation: EM in favor of grantor (dominant) and reserved by grantor & must be one of strict necessity (getting less than what he thought)
- Implied Grant: in favor of grantee – granted to grantee (getting more than) - Requires reasonable necessity
Different Approaches: 
No distinction between IR & IG
IR – strict necessity
Whether grant or reservation is only 1 factor to look at (see factors below)
Quasi (casi) EM – Implied by Prior Use: implied if prior to tract being divided a use existed on servient part. (can be either IR or IG)
Apparent, Continuous and reasonably Necessary at moment of severance
- Implied Reservation of EM by Necessity where g’or has no other way out. (can be either IR or IG)Must show:
1) unity of ownership in the past
2) roadway is absolutely needed
3) necessity existed at time of severance/ date of the deed 
Othen case: This last point caused Othen to lose because Hill owned all property around it on the date of the deed, so the land was not locked at the moment of severance. 
Some Factors Determining Implication of Easements Implied by Prior Use or License: 
Whether IR or IG
The extent of necessity of the EM or license to the claimant 
The manner in which the land was used prior to its conveyance
Whether grantee knew of EM
Methods of Terminating EM:
Release (expressed and contractual)
Expiration (ends on stated period)
Merger (if the EM owner become the owner of the servient estate)
Estoppel (servient owner reasonably relies on permission of dom.)
Prescription (servient prevents from EM being used)
License: permission given by the occupant of land allowing someone to do some act that would otherwise be a trespass (ex: guest coming to dinner, plumber fixing drain) – does not transfer & not interest in land
General Rule: normally revocable by the licensor unlike an EM
Exceptions: 1) a license coupled with interest that cannot be revoked (O  A right to take timber from land)
2) license that becomes irrevocable by estoppel (may be considered an interest in land – some cts treat them as EM or equitable EM)
License Irrevocable by Estoppel
1) if licensee made improvements on land of licensor/servient prop (CL) & 
Restatement says improvements can be made either to servient or dominant estate
2) acted in reasonable reliance on permission to use land then licensor is estopped from revoking the license
Real Covenants – written promise to do  or not do something on land
Diagram Questions
1) Which promise is in breach?
2) Who made that promise? 
3) Who is party in breach? & are the bound 
         Cov
A (p’ee)                    B (p’or)
                   Land

    D (a’ee)                    C (a’ee)
Spencer’s Case Analysis – Run w/land?
1) Intent  by parties that successors be bound by terms
Expressed – “me & my assigned intend...”
Implied – subject matter of covenant must be in being at time covenant executed 

2) Touch & Concern – has to be about land use
Bigalow Test (2): 
1) if affects value of the burden land then T&C burden land and if affects value of benefitted land then T&C benefitted land(circular) or 
2) Affects legal relations of the parties to the covenant = T&C
General Eng. Rule: An affirmative covenant (like cov. to pay money) usually does not touch & concern with the land, but a negative restrictive covenant might T&C. 
Many cts treat non-competes as if they touch and concern the land because affects the land use 
3) Horizontal Privity – interest in land must pass between promisor and promisee at time of covenant (PB&J- support cov.)
Tulk Case: No HP because conveyance of FSA (BUT WHY?) Then use equitable servitudes (see below)
4) Vertical Privity: assignee of promisor has taken same estate/ interest held by promisor (Assignment)
Strict vertical privity on burden side (B & C)
Vertical privity between benefitted parties (A & D) is more relaxed like with Homeowner Associations
So D can still enforce covenant even if no VP between A & D. 
Shouldn’t make a difference who can enforce covenant because C is bound no matter what. 
Tradition Rule is strict on both sides
Citizen Case: Neighbors suing on CC&Rs that limit to residential use and no llamas. The CC&Rs were first recorded even though not mentioned in deed. Thus, if A records covenant, B implied to keeping the promise of covenant if not on B’s deed. (cov. runs)
A  DR A (rec) then A land B with implied cov.
Hypo: A  DR A (rec) then A TD Bk (rec) then A land B with implied cov.
A defaults, BK NJF & sells unsold lots to G. Are G’s lots subject to covenant? 
Answer: 1st conveyance to B didn’t occur until after, so covenant appear to be junior to TD (wrong)
Counter: Lien is a conveyance of interest in real prop so should trigger rule in Citizens
- First Deed Only: in a subdivision, if the 1st deed sold had CC&Rs then that is enough for it to apply to other deeds. 
- All First Deeds: every 1st deed of every parcel would have to contain CC&Rs
Methods of Terminating Covenants:
Merger: unity of ownership of the benefit & burden by the same person
Release: contractual written and recorded
Acquiescence: known as waiver by conduct or course of dealings
Abandonment
Unclean Hands: (type of estoppel) 
Laches: defense if unreasonable delay of action which causes other person to rely that there is no suit (throws away papers)
Estoppel: if defendant has relied upon p’s conduct making it inequitable to allow the plaintiff to enforce the servitude
Changed condition: condition of neighborhood has changed so much then covenant/promise doesn’t even make sense anymore. 
Equitable Servitudes – Fallback to RC & usually only injunction relief. 
1) Intent – needs to be in writing
2) Touch & Concern (see above)
3) Notice – no one purchasing with notice of covenant can use the land in an inconsistent manner (Tulk)
Tulk Case: Thus, even if it does not run with the land it is still enforceable because there was intent, T&C & notice. 
Implied Reciprocal Negative Equitable Servitude (IRNES)- Retained lots are benefitted and other lots sold have restrictions, so owner of retained lots cannot do anything forbidden by restrictions. 
Two Requirements: 
1)  Common Scheme at the time of the sale of the parcels
2) Notice 
Sanborn Case: Gas station in residential area - some lots contained restriction to use lots for residential purpose only, but retained lot by owner did not have restriction when sold. Operative because owner had inquiry notice. 
Nuisance  (fallback to covenants)
Private Nuisance – any substantial non-trespassory invasion of another’s interest in the private use and enjoyment of land. May either be intentional or unintentional.  
Two Classes:
1) Nuisances per se: nuisance at all times no matter what
2) Nuisances per accidens: by virtue of characteristics (pig farm in the city v. in the country)

Intentional Threshold Test:
1) Intentional: acts for the purpose of causing it or knowledge of consequences/result 
intend consequences of your act – doesn’t have to be malicious
2) Unreasonable under circumstances: level of interference that results from conducts
if results in substantial harm to plaintiff then have to stop! 
Restatement Balancing Test: gravity of harm outweighs the utility of the actor’s conduct. (Prof. favors Threshold Test)
Unintentional: negligent, reckless and abnormally dangerous activity. 
Public Nuisance : affect entire community at large
Coming to Nuisance Doctrine: if P came to nuisance (i.e. refinery was their first)
Jury looks at this and will take into consideration
But technically not suppose to be a relevant defense, but in real world it is
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Mortgage Lending:  
Debtor            $$                               Note: promise to pay w/interest-IOU 
    |          Note            Bank               Deed of Trust: grant by borrower to  
    v                                                   lender to cease/sell prop. (depended  
Real Prop               TD                        on note) 
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