
I.
Adverse Possession

A. In general, an occupant acquires title to land by adverse possession if his possession is 
1. actual 
2. exclusive
3. open and notorious 
4. hostile/adverse and under a claim of right
5. and continuous, 
6. for the statutory period.
7. in CA must pay prop. taxes
B. Elements of Adverse Possession
	Element
	Meaning
	Policy

	1. actual possession

(physical possession)
	Set foot on land

1. substantial enclosure

2. substantial improvement

3. pay taxes (CA)

4. test - whether acts of Adverse Possessor = acts of True Owner (TO)
	-gives TO notice of trespass

-rewards land use

	2. Exclusive
	Adverse Possessor does not share the property with the true owner or the general public. 
	certainty - clears up title

-regarding TO - gives rise to inference of permission, which destroys adversity

	3. open and notorious
	-The acts of possession must be so visible and obvious that a reasonable owner who inspects the land will receive notice of an adverse title claim. 
	-gives TO notice of trespass

-rewards land use

-estoppel - rewards expectation of AP’or and punishes TO

	4. adverse/hostile and under claim of right

hostile=intent to claim the prop. as one’s own 

(can be good or bad faith)
	hostile – non-permissive

claim/rt - having requisite state of mind (jurisdictional)

state of mind:

1. majority - bad faith and good faith suffice

1a. CA - like 1, but in good faith can’t intend to claim only what’s believed in your own deed (Merrill)

2. minority - s.o.m. irrelevant

3. minority - bad faith is fatal

bottom line: AP’or must claim land as his own.
	-estoppel (see above)

	5. continuous
	“Usually cultivated or improved” - 2 definitions
1. customarily
a. crop rotation (Lutz)
b. summer occupancy 

2. often - every now and again they cultivate

(Possession can’t be interrupted by the owner or anyone else) 
	(see above)

	6. For a Statutory Period
	
	


· Van Valkenburgh v. Lutz

1. Lutz’s adverse possession claim defeated b/c he conceded in prev. case that VV had actual ownership of land (when Lutz won prescriptive easement) – state of mind (also small shed was only 14 feet from his boundary)

2. The premises were not sufficiently cultivated to satisfy statute (conduct)
3. Claim of Title v. Color of Title: Effect of Writing
a)  without writing (claim)- AP’or gets only what he occupied (NY §39).
(1) NY §40 Must be either:
(a) Protected by substantial enclosure; or
(b) Usually cultivated or improved
b) W/ defective writing (color) – actual possession of part of land covered by defective writing yields constructive possession of all that writing covers (NY §38)

(1) NY §38 – either:

(a) Usually cultivated or improved

(b) Protected by substantial enclosure; or

(c) Although not enclosed, used for supply of fuel or of fencing timber (for husbandry or ordinary use)

· Walling v. Przybylo

4. Refers to Lutz state of mind stuff as “mistaken dictum”

5. said that Lutz focused on conduct – this resolved inconsistency

6. title estab’d by adverse possession due to conduct

7. good faith or bad faith okay as long as you have met conduct

C. Merrill v. Ballard (CA)

1. seeking “exclusive” prescriptive easement – really adverse possession but Merrill didn’t pay taxes
2. Merrill denied receiving letter giving her permission to use strip (Ballard should have used registered mail w/ return receipt)
3. Merrill prevailed under good faith b/c she did not answer “yes” when asked if she intended to claim only what was hers under her deed 
D. Doctrine of Tacking:

1. Tacking: We have 2 parcels A and B and there is a 15 year statute

a) B1 is on A’s land for 14yrs, and he sells to B2 - 1 year passes. 

b) B2 can tack on the 14 yrs of B1’s time on the land. 

(1) B/c  privity between B1 and B2 

c) B1’s time + B2’s time is enough to meet the statutory period requirement.

2.   “Reverse” Tacking

d) If A1 occupies for 14 yrs, and sells to A2- 1 year passes. 

e) A2 does nothing and B2 claims adverse possession 

f) B prevails even though A2 ignorant of time passed

E. Disabilities

1. If A is insane when B’s AP begins (accrues), statute is “tolled” (stops running)

If A becomes insane anytime later, statute runs

II.
Landlord / Tenant Law


A.
The Lease
1. 
A lease is both a conveyance of a leasehold estate to T and a contract containing the promises exchanged by L and T.  The lease creates and defines privity between L and T.  

2.
Statute of Frauds requires that a lease for any period over one year must be in writing.  

3.
L only has the right to reenter and repossess the land if T has breached a covenant of the lease (usually to pay rent).  

4.
Doctrine of Independent Covenants: T’s duty to perform covenants in lease is independent of landlord’s breach of any other covenant  

· Ex: If L fails to perform, T CANNOT refuse to perform a duty OR break the lease.  However, T has the right to sue L for damages resulting from L’s failure.

· EXCEPTION: Constructive Eviction: If L makes it difficult or impossible to live on premises, tenant can vacate and claim constructive eviction

·  CA: Implied warranty of habitability: T can stay on premises and withhold rent to repair (minority rule)
B.
Types of Leasehold Estates

a)
Tenancy for years
(1) Tenancy that lasts for some fixed period of time (the period may be a certain number of days, weeks, months, or years, but regardless of the period, the tenancy is called a tenancy for years or a term of years) 

(2) EX.  “ten years from today” The lease terminates at the end of the stated period w/o either party giving a notice.
b) Periodic Tenancy

(1) Tenancy for some fixed period of time that continues for succeeding periods until either party gives notice of termination 
(a) EX.  “this is to A from month to month” or “ to A, with rent payable on the first day of every month.”

(2) Ends by notice from either L or T.  Notice needs to be equal time of the lease.  
(a) For example, at least one month notice for a month-to-month lease.  EXCEPTION: only 6 months is required to terminate a year to year tenancy.
c) Tenancy at will
(1) Tenancy of no stated duration that lasts as long as both parties desire. 

(a) EX. “to T for and during the pleasure of L” or “to T for as many years T desires.” Contrary to the statement, either party may terminate the contract at any time.

(2) Tenancy terminates one either party shows intention to end; or by operation of law – death by either party or attempt to transfer interest.

d) Tenancy at Sufferance
(1) When T wrongfully holds over after the termination of the tenancy.

Terminated when L evicts T or elects to hold T to another term.

C.
Tenant’s Duties
1.
To pay rent. 

2.
Not to damage the premises but in fact, to maintain them.

3.
Not to disturb other tenants.


D.
Landlord’s Duties
1.
Landlord has a duty to put the lessee in possession of the premises at the beginning of the tenancy.

a. Actual Possession: when L puts T in physical possession and no former T is holding over. 

b.
Legal Possession: when L gives T the right to physical possession, but not necessarily actual possession. (New tenant responsible for property) 

c.
English Rule (majority view- L responsible) L has the duty to deliver actual possession in addition to legal possession at the beginning of the tenancy.  If T1 has not moved out when T2’s lease begins, and L does not remove T1 when T2’s lease begins nor within a reasonable time, L is in default.

1)
Tenant’s Remedies:  For the L’s failure to provide actual possession, T2 has several remedies:

a)
T can terminate the lease and recover damages sustained by finding somewhere else to live.

b) T can affirm the lease, refuse to pay rent for the portion of the term during which he was kept out of possession, and recover damages. (Damages include costs of renting another place in excess of the rent specified in the lease, costs of getting rid of the holdover T, and loss of anticipated business profits that the L could have seen).





2)
Rationale:

a) Landlord knows more than T2 about T1 
b)
Landlord would better know if T1 will holdover 
c)   It protects T2 from contracting for a lawsuit. (top of 480)

d)
Landlord can spread the cost (increase rent, etc.)
d.
American Rule (minority view – CA rule)  L only has to deliver legal possession of the premises, NOT actual possession, and therefore, does not default under the lease when the previous T continues wrongfully to holdover- L had no duty against wrongdoers.  (If there is a holdover by T1, T2 is still required to pay full rent because L did not breach his duty).  




1)
Remedies against holdover T1:

a)
T2 generally has the same rights against the T1 as L would have.

b)
T2 can sue to evict T1 and recover damages.

b) T2 can treat T1 as T for another term, w/ rent payable to T2.

2)
Rationale:

a) L should not be responsible for tort of a 3rd party (T that is holding over)

b) T2 has the same legal remedy as L and has more incentive to get his land

c) T2 could have contracted around this problem by asking for actual possession.

3)
Hannan v. Dusch: L gives T2 legal possession and T1 is holding over.  Lease contained no express covenant regarding either delivery of actual possession or quiet enjoyment of property.  Ruling: Under American Rule, L does not impliedly covenant against the wrongful acts of others and is not responsible for the tortious acts of 3rd parties unless he expressly contracts so.  T2 assumes the burden of enforcing his right of possession as against all persons wrongfully in possession. 

4)
NOTE:  If the lease expressly states the duties of L with regard to actual possession, the parties are bound by the lease agreement.

2.
Not to interfere with the tenant’s quiet enjoyment (watch for issues of actual or constructive eviction). 




a.
Breaches of covenant of quiet enjoyment:

1)
Actual eviction: If T is evicted due to another’s paramount title, T’s obligation to pay rent is terminated.

2)
Constructive eviction: If L, by an act or failure to act, allows the premises to become and remain uninhabitable, T has the right to terminate the lease although T must actually move out in order to prove a constructive eviction.  Ex: flooding, absence of heat in winter, etc. 

3.
To provide habitable premises.  (This was not a duty under traditional common law.  However, most courts impose this duty through express warranty, implied by lease, or a statutory law.)

E.
Subleases and Assignments: In the absence of a prohibition in a lease, T or L may freely transfer his interest in the premises.  

1.
Privity of Contract: PK is created by the lease and contains covenants that do not run with the land.  Liability that extends from contractual relationship. The parties are liable to each other for any personal covenants included in the lease.

a.
Examples of personal covenants that do not run with the land: 

1)
“You must buy all your groceries from my store”

2)
“You must walk my dog once a week”

b.
Although rent runs with the land under privity of estate, it also runs with privity of contract because the contract is where T promises to pay rent to L. 

c.    Regardless if sublease or assignment, PK between L and master tenant remains the same

2.
Privity of Estate: PE is created by legal possession and contains covenants that run with the land.  Whoever is in PE is liable for covenants that flow from ownership and occupancy of the land.  

a.
Examples of F that run with the land: 

1)
Covenant to pay rent

2)
Residential: “you must trim the tree that encroaches on neighbor’s land”

3)
Commercial: “you must have a frozen yogurt business in this section of the mall”




b.    If sublease: no PE between L and T2




c.    If assignment: PE between L and T2

3.
Power of Indemnity (Guaranty): PI gives T1 a cause of action against T2 for indemnity (make me whole) and reimbursement of debt in case T2 is in breach.  Also called a guaranty.  

4.
Sublease: Transfer of some portion of an existing lease (must be less than the entire remaining lease).  The portion can be 2 years of a 5 year lease, or 100 acres of a 500 acre lease.  
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a.
T1 becomes T2’s landlord.  T2 has NO PRIVITY with L – only with T1.  Accordingly, L and T2 cannot sue each other.

b. L and T1 remain in PK and PE, so T1 is primarily liable to L. 
c. Sublessee NOT liable to L

d. T2 is not required to uphold any real or personal covenants, unless they are specified in the K between T1 and T2.   
5.
Sublease w/ Assumption: When sublessee T2 agrees to perform the covenants of the master lease between T1 and L.  
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a.
T2 is now in PK with L, although T2’s PE is flowing from T1 and T1 has PI w/ T2.

b.
L and T1 remain in PK and PE, so T1 is still primarily liable to L.  
c.
Due to assumption, T2 is required to uphold any land use covenants or personal covenants contained in the master lease.

d.
Assumptions allow for more privity between parties, and accordingly, more suits could be brought between parties for any breaches.

1)
Melchor v. ROLM:  Sublease, not an assignment.  A covenant to arbitrate is a land use covenant (but a personal covenant if written in the lease). The court reaches the right conclusion for the wrong reason in this case by mistaking the sublease for an assignment. In reality, because Rolm assumed, there is PK between Melchor and Rolm.  Since the right to arbitrate was written in the lease (in the contract), the arbitration is enforceable. 
6.
Assignment:  Transfer of the entire remaining term of a lease or a transfer of the entire property of a lease, although there can be a partial assignment of just one parcel of the land.  

                    [image: image3.png]Prviy Assgror
\\ (securtiy‘guarartor)
N ﬂ
£ ity

lsigee




a.
T2 comes into PE with L and T2 is primarily liable to L.  Assignee liable to landlord.  

b.
L and T1 remain in PK, so T1 is primarily liable to L.  Despite them no longer being in PE, their obligations (in K) bind them.  
c.
T2 is not required to uphold any personal covenants, unless they are specified in the K between T1 and T2.   T2 is required to uphold real covenants since they run with the land. 

d.
L and T2 are not in PK b/c they didn’t form a lease w/ each other.

e.
Indemnity or guaranty: If T2 defaults, T1 has a right to sue him b/c T1 could be held liable to L (b/c of their PK).

f.
L can sue either T1 or T2 which is a great advantage b/c one of them might be judgment-proof (bankrupt) or hard to find.

7.
Assignment w/ Assumption:  Transfer of the entire remaining leasehold (all of T1’s interest) where assignee T2 agrees to perform all of the covenants of the master lease between T1 and L.  
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a.
Establishes PK between L and T2.  In general assignment there is only PE between L and T2.  Now with assumption, T2 is liable to L for personal and real covenants.  T2 can also hold L liable for all of his promises in the original lease.

b.
If T2 defaults, TI (the guarantor) can still sue T2, in addition to L being able to sue T1 and T2.

c.
Vallely Investments v. Bancamerica

1)
Bank was an assuming assignee though tried to argue a sublesee

2)
Holding: any assuming assignee is liable until the end of the lease (PK runs though PE wiped out by subsequent assignment) T1, T2, T3, T4, etc.
8.
How to Distinguish between Assignments and Subleases

a.
Reversionary Interest:  At common law, a transfer by T1 is a sublease if T1 retains a reversionary interest in the property.  If T1 doesn’t retain a reversion, the transfer is an assignment.  A reversion is a period of time w/in the duration of the leasehold when T1 will again be entitled to possession.  

b.
Right of Re-entry Retained:  T1 transfers the leasehold to T2 and DOES NOT retain a reversion, but retains a right of re-entry if a covenant is breached.  The typical case is where T1 transfers the entire remainder of the term to another (assignment), at a higher rent than he is paying, w/ a right to reenter if the rent is not paid.  Assignment or a sublease?
1)
Common Law: Assignment - (“all v. less than all” rule):  Under common law, such a transfer is an assignment, not a sublease because T1 retained NO reversion.  The right of re-entry reserved by T1 is viewed as merely a means of enforcing T2’s contractual obligations.

2)
Restatement (2nd): Sublease - (modern-law rule):  Under modern law, many courts have held that such a transfer is a sublease, and not an assignment.  The reservation of the right to re-enter for nonpayment of rent is seen as a “contingent reversionary interest,” so that the transfer is a sublease even though no actual reversion is retained by T1.  

3)
Intent Rule:  Recent cases have held that the intent of the parties determines whether a transfer is an assignment or sublease.  Under the intent rule, monthly rent payments flowing from T2 to T1 indicate a sublease, whereas a lump sum payment from T2 (even if made in deferred installments) indicates an assignment.  Courts however, are hesitant to use this intent based standard b/c it would lead to more litigation since both parties would argue different intentions.

c.
Ernst v. Conditt: - Example of Intent Based Ruling - L (P) leased property to T1 for one year who began a business on it but sold the business and transferred the remainder of the lease to T2 (D).  L negotiated a two year lease w/ T2 calling it a sublease and specifying that T1 would remain liable under the original lease and the amendment.  T2 defaulted and L sued T2.  T2 claimed it was a sublease and that T1 was liable.  Court determined that the parties’ intention was an assignment despite language of T1 remaining liable esp. since he retained no reversionary interest.  There was an express assumption by Conditt in the language of the contract.


1)
Third party beneficiary idea:  In assumption by Conditt (T2) he makes a promise to T1 
to assume liability for the benefit of LL.  T2 would be promisor, T1 promisee and LL 

assignee of promisee for Spencer’s case purposes.

9.
How to absolve T1 of responsibility: 
a. Assignment: 

1.   Novation and Release: L lets T1 off the hook (maybe T1 pays L or T1 bankrupt)


2.  Exoneration: If L and T2 materially alter K between them, T1 is exonerated because T1 never agreed to the changes.

3.  Bankruptcy: If T1 files for bankruptcy then T1 is off the hook.

b. Sublease: if the terms of the K change between L and T2, then in case of a sublease it is not only an exoneration but also novation because not just extension or modification it is a whole new deal
III.
Conveyancing
A.
Contract of Sale: Parties enter into the land sale contract, which must be in writing to satisfy the statute of Frauds.  There is a presumption that time is not of the essence unless so stated (“time is of essence” provision, basically says that a particular thing is to be done by a certain date and time).  During the time between contract and closing, buyer investigates seller’s title.  If defective, buyer must notify seller and give him an opportunity to cure the problem.  If everything is kosher, the title passes from seller to buyer at the closing via the instrument of the deed.  

Definitions:
1.
Escrow-a neutral 3rd party who holds the documents, money, title to the property in a suspended account in anticipation of execution of the deed for sale.
2.
Deed- a written instrument by which land is conveyed. In other words, it conveys interest in a property. (evidence of title)
3.
Title – (a bundle of rights) right to the property. 
4.
Statute of Frauds- statute that requires the contract for sale of real property be in writing


5.
Doctrine of Merger:  K merges into deed at closing and all final expression of terms are provisions in the deed.  Any provisions in the K not in the deed are extinguished.  Once the buyer accepts the deed, the buyer can sue only on the covenants, if any, that are in the deed.  Acceptance of the deed discharges the seller from his obligations under the original contract.  If the seller made a promise that is not contained in the deed, the buyer can’t sue the seller for it unless the covenants cover it.  

· Put simply: later agreement will supersede an earlier agreement regarding same subject 

· Exceptions to merger: fraud or collateral agreements

B.
Title 

1.
Marketable Title: A marketable title is a title reasonably free from doubt, one which a prudent purchaser would accept.  Although a perfect title is not required the title must be fr.ee of the unreasonable hazard of litigation [Once sale=final, marketability is not an issue]

· CC&R’s: DO render title unmarketable

· Ordinances: DO NOT render title unmarketable (but violations of ordinances do) 



2.
Implied Merchantability of Title: Unless there is a provision in the contract of sale to the contrary, it is implied that the seller must furnish the buyer w/ good and marketable title at closing.  (This is implied even if conveying by QC deed, w/o warranties of title b/c the contract calls for a conveyance of land, and the seller cannot convey land unless he has title to it.)



3.
Defects in Title: Title may be unmarketable b/c of a defect in some prior instrument constituting part of the chain of title.  For example, a deed might not be acknowledged before a notary, (required for recording), or the land descriptions in the chain may not match, or an old mortgage is not discharged on the records. 

a. Defect must be of substantial character and one from which he may suffer injury



4.
Encumbrances:  As a general rule, marketable title means an unencumbered fee simple.  Mortgages, liens, covenants, and easements make title unmarketable unless the buyer waives them.  However, a mortgage is not an encumbrance if the seller pays it off before closing. 

· Encumbrance: claim or liability attached to property that make lessen its value




1)
Easements  An easement that lessens the value of the property (such as a neighbor using property’s driveway to get to his own house), makes title unmarketable.  An easement that benefits the property does not necessarily make title unmarketable.

2) CC&Rs on the use of property, imposed by private covenant, makes title unmarketable. (Ex. the house has to be two stories).  On the other hand, if the contract expressly states that the property is “subject to all restrictions of record”, and such use is permitted by the private covenants, title may be held marketable.

3) Zoning Restrictions  Zoning laws and subdivision restrictions usually do NOT make title unmarketable.  They are not considered encumbrances.  (However, if zoning restrictions are imposed after the buyer signed the contract, and these restrictions would materially interfere w/ the buyer’s use of the land, most courts would not force the contract onto the buyer against his will).  The violation of the zoning regulations will make title unmarketable.




a)
Lohmeyer v. Bower: P contracted to buy property from D by warranty deed, w/ good merchantable title, free and clear of encumbrances, but subject to all recorded restrictions and easements applying to the property.  P learned that the property was in violation of both a city zoning ordinance and a restrictive covenant previously imposed on the lot & he sued for rescission of the contract and return of his money.  Rule:  A party cannot convey good merchantable title if violation of covenants or zoning ordinances exist on the property at the time it is to be sold.  P was able to rescind K b/c of the violation – not the mere existence – of the zoning ordinance and covenant.  

4)
A waiver of an encumbrance in the contract of sale is not a waiver of a violation of the encumbrance.  There can be an express waiver of all violations of the encumbrances also.

5.
Title by Adverse Possession:
A person who claims title by adverse possession can convey marketable title to a 3rd party buyer (Majority Rule). In order for the seller to prove marketable title by adverse possession, the court must be able to conclude: 
a)   That the outstanding claimant (true owner) could not succeed if they made a claim
b)
That there is no real likelihood that any claim will ever be asserted.
6.
Doctrine of Equitable Conversion:  During the gap b/t the time of contract for sale and the closing, the buyer has record title as of the date of the contract.  At common law, the burden of loss was on the purchaser during execution of the contract.  A majority of jurisdictions have shifted risk statutorily to possessor. To avoid litigation, at the time of contract a clause should be added regarding who bears the risk of loss.
a. Purchaser has equitable title and Vendor has legal title 


a. Equitable title: gives rights to specific performance and to enjoy benefits of title

b. Legal title: right to administer the asset 



b.
 In case O dies after signing the contract but before possession is delivered or closing, then    the purchaser is treated like the owner of the land. If B succeeds to O’s real property and A succeeds to O’s personal property, B cannot refuse to sell the property. In addition the money from the sale goes to A because he is the successor to O’s personal property. 

C.
Types of Deeds

1.
General Warranty Deed:  Basically warrants title against ALL defects in title, whether they arose before or after the grantor took title.  GWD usually contains 6 express warranties:

a.
Present Covenants: These are breached, if at all, at the time of conveyance.  The statute of limitations runs 10 years from the moment of conveyance.  (SRAE)

1)
Covenant of Seisin:  grantor warrants that he owns what he purports to convey
2)
Covenant to Convey: grantor warrants that he has the right to convey property
3)
Covenant against encumbrances: There are no burdens/encumbrances w/ this property.
b.
Future Covenants: These are breached, if at all, some time after the conveyance.  The statute of limitations runs from the moment of breach.  (GEFA)

1)
Covenant of general warranty:  grantor warrants that he will defend against lawful claims and will compensate the grantee for any loss that he sustained through the successful assertion of the superior title.

2)
Covenant of quiet enjoyment:  Grantee won’t be interrupted or disturbed w/ his possession by an assertion of superior title.

· Breach requires: 

· 1) Grantee assert actual possession; AND 

· 2) there is actual interference with possession

3)
Covenant of further assurances:  Grantor promises that he will execute any other documents required to perfect title. 

2.
Special Warranty Deed (Limited Warranty): It contains warranties only against the grantor’s own acts, but NOT the acts of others.  So if the defect is a mortgage on the land executed by the grantor’s predecessors in ownership, the grantor is NOT liable. 

3.
Quitclaim Deed: Generally what is used most often in CA.  Quitclaim deed warrants nothing- but does suffice to transfer title.  The grantor merely transfers whatever right, title, or interest he has, if any.  

4.
Breaching Covenants contained in deeds: 

a.
Brown v. Lober: P acquired a parcel of property from Bost under a GWD.  Unbeknownst to P, Bost’s grantor had reserved a 2/3 interest in mineral rights. P contracted to sell the mineral rights for $6,000, but was forced to lower the price to $2,000 when the buyer learned of the prior reservation rights.  The 10 year statute of limitations prevented Brown from suing for breach of covenant of seisen and he chose to sue Bost’s executor (D), for breach of covenant of quiet enjoyment (CQE).  In effect, Brown claimed that the existence of the rights reservation constituted a constructive eviction.  Rule:  The mere existence of a superior title does NOT constitute a breach of the covenant of QE.  You need actual possession and actual interference to breach covenant of QE.  In order for P to win, he should have been in the ground possessing those rights!  

5.
Damages for Breach:  The basic remedy for breach of contract is an award of damages, and the basic principle used in ascertaining those damages is that the injured party should be put into as good a position as she would have been had the contract been performed.   However, courts have developed different rules, largely b/c of the expectations of the parties, notions of fairness, and the perceived difficulty of establishing the market value of land.  Limited Damages Rule: You can only recover what immediate grantee paid the original grantor.  This would be the maximum amount that one could recover.
D.   Transferability of Warranty

1.
Chose in action: the right to bring an action (sue) to recover debt, money or a thing
2.
Right to rely:  party relying on a promise of another. If reliance to the detriment of the purchaser, then the seller is responsible 

3.
Estoppel: something you say or do influences the decisions of third party and then you are bound by the statement/action 



a)
Estoppel by Deed:  When a grantor conveys an estate in property that he does not currently own & the grantor subsequently acquires title, the title passes by operation of law to the grantee under the earlier deed.  By executing a deed w/o title, the grantor has covenanted that, when he obtains title, he will immediately convey it to the grantee.  This doctrine, gives the grantee the thing bargained for, the land itself – and not merely damages. 

· Ex. O (having no title or defective title) conveys title to A.  Subsequently, O receives a good title from X. Under the doctrine of Estoppel by Deed, O is estopped to assert that he had no title at the time of his deed to A and therefore A did not take any title.  Rather, now A actually owns the property.

If deed=QCD (and it represents that grantor had title): some jurisdictions still say there is estoppel by deed, others say no there is not.

4. Rockafellor v. Gray: Gray held a mortgage on a certain parcel which was obtained by Rockafellor.  When payments were missed, Gray foreclosed on the mortgage.  This resulted in attainment of the property through a sheriff’s deed by Connelly (D).  D conveyed the property by GWD to Dixon.  Dixon then sold it to H&G by SWD.   In 1920, Rockafellor filed suit to vacate the foreclosure sale on the ground that the court lacked proper jurisdiction over him.   H&G then filed a cross-petition, for a judgment against the remote grantor, Connelly, in the event that Rockafellor succeeded in vacating the foreclosure sale.  Hansen claimed that Connelly breached the covenant of seisin when he sold the property to Dixon which he in truth never really owned.  English Rule (minority):  A chose in action can be passed to remote grantees.  American Rule (majority): A chose in action can only be passed as far as the immediate grantee.   Iowa follows the English rule so the covenant of seisin runs w/the land – if it is breached, a chose in action is passed by assignment to subsequent grantees of the deed.  If Dixon conveyed the property to H&G through a quitclaim, would H&G still have the right to sue Connelly?  Yes, even though a quitclaim contains no warranty Dixon is giving away his rights and theses rights were passed on through the assignment and H&G relied on GWD in his record chain of title.
a.
Rockefellor jurisdiction present covenants run with the land thus allowing remote grantee to bring action against remote grantor.  [Ex: Remote Grantor to G1 to G2 to G3, etc. under GW deeds.  G3 can sue G2, G1 and RG, but G3 can’t recover more than he paid]

b.
In non-Rockafellor jurisdiction, the right to sue for breach of covenant (present or personal) ends at immediate grantee.  The right to sue for breach of covenant stops with the initial grantee. Present covenants are personal covenants and apply only to the immediate grantee. [Ex: Remote Grantor to G1 to G2 to G3, etc. under GW deeds.G1 can sue only RG. G2 can sue only G1.  G3 can sue only G2.]

c. H & G had the right to rely on consideration between Connelly and Dixon which is why Connelly is estopped from claiming no actual consideration existed between Connelly and Dixon.  
d. H&G can only recover the amount of consideration b/w Connelly and Dixon
E.
Delivery of the Deed (The moment when title passes): In general, a deed is not effective to transfer an interest in land until it has been delivered by the grantor.  Title passes if the deed is validly executed and delivered.  

a.
Valid execution of the deed requires a writing signed by grantor containing an adequate description of the parcel.  

b.
Valid delivery requires words or conduct of the grantor that shows an intent to make the deed operative and to pass an interest immediately to the grantee.  In other words, the conduct must show intent to make the deed legally effective NOW.   

· Legal delivery requires: 1) intent to deliver AND 2) physical delivery 

· Conditional delivery: delivery of possession contingent upon happening of some specific event (but does vest absolute title) 

c.
Method of Delivery: Physically handing over the deed w/o the concurrent intent to transfer is not an effective delivery.  On the other hand, if the grantor intends to make delivery, manual transfer is NOT required.  The crucial issue is “INTENT”—not what physically happens to the deed.  Nonetheless, physical transfer of the deed is compelling evidence of the intent.

d.
Courts usually follow a few presumptions w/ respect to whether delivery had occurred.  Delivery is presumed if:

1)
the deed is handed to the grantee,

2)
the deed is acknowledged by the grantor before a notary, or

3)
the deed is recorded

4)
NOTE:  No delivery is presumed if the grantor retains possession of the deed.  However, these are only presumptions, and can be rebutted by any type of extrinsic evidence—like the grantor’s conduct or statements after the alleged delivery.

e.
Conditional Delivery
1)
Where a deed contains a provision that it is to take effect only upon the happening of a condition precedent, there are two possible interpretations: 

a)
the provision may mean there is no delivery and the deed is not effective at all until the condition happens. (Here, the deed is a nullity, b/c it has not been delivered.) OR 

b)
the provision may mean that grantor intends the deed to be legally effective now, but passing only an interest that is subject to a condition precedent.   
2)
A conditional delivery can only be made by placing the deed in the hands of a third person to be kept until the happening of the condition.  Although generally, a deed delivered directly to a grantee cannot have oral conditions attached, a deed can be delivered in escrow w/ oral conditions attached.




3)
Sweeney v. Sweeney: M deeded property to brother J (rec) (for the purpose of keeping the property from M’s wife if M died first).  A 2nd deed was executed, transferring the property back to M (in case J died first) (unrec) M gave both deeds to J.  J gave the unrecorded deed to his lawyer, who lost it in a fire.  M lived on the property and exerted full control over it until his death, w/o interference from J. Rule:  Where a deed has been formally executed and delivered, the rebuttable presumption that the grantee assented to delivery can be overcome only by the evidence that no delivery was in fact intended.  The court took a freeze-frame approach to the delivery and found intent at the moment of delivery. After all, if J did die first, M would be arguing that the second deed is good.  However, J intended that the delivery was on the condition that J predecease M.  But a conditional delivery can ONLY be made by placing the deed in the hands of a 3rd party to be kept until the happening, this was not valid.  (this is for policy reasons, to prevent fraud).  Conditional delivery to the grantee vests absolute title in the grantee.    
IV.
Recording


Recordation is not necessary for a valid conveyance. A deed is valid between the grantor and grantee if it is delivered. The recording just protects the buyer against subsequent purchasers
Common Law Rule: “First in Time is First in Right”.  An unrecorded owner is protected under the common law since they are first in time thus first in right.  If a subsequent purchaser can invoke the recording act successfully, the subsequent purchaser can divest the unrecorded owner of their common law title/interest in the land

A.
Types of Recording Statutes

1.
Race Statute: unrecorded conveyance is void against a subsequent purchaser for value who first records.

a.
Requirement to record is the most important thing: “do it right or die”.  If you don’t record, losing your property is your own fault.  

b.
Example: 

1)
O → A (unrec)

2)
O → B (rec) 

3)
B wins for recording first.  

2.
Notice Statute: unrecorded conveyance is void against a subsequent bona fide purchaser for value.

a.
You don’t have to record first – you just have to be in good faith/bona fide.  

b.
A subsequent purchaser wins under a notice statute if he has no actual or constructive notice of a prior claim (A) at the time of conveyance. 

c.
Example:

1)
O → A (no recording needed)

2)
O → B (no recording needed) 

3)
B wins as long as he didn’t know about A. 

3.
Race/Notice Statute: unrecorded conveyance is void against a subsequent bona fide purchaser for value who first records.  (CA= race notice; also void against any judgment affecting title in CA) 

a.
Separate elements: (s) (bf) (p) (4v) (who 1st records): must meet ALL elements 

· Subsequent: second purchaser

· Bona Fide: in good faith, without notice (constructive or actual) of prior conveyance

· Purchaser: purchase is to take voluntary transfer (means not buyer but voluntary transferee) [Ex: A donee is a purchaser, just not for value in contrast to a buyer who is someone who takes voluntary ownership in exchange for value.

· For value:  has to be consideration (Ex: donee not for value because no consideration) 

· Who records first

b.
Example:

1)
O → A (unrec)

2)
O → B (rec)

3)
In order to win, B has to be a BFP4V 

c. California Civil Code- Statute 1214: CA Race/Notice Statute

a. Unrecorded conveyance void against sbfp4v who first records or against a judgment affecting title

O(A unrec

O v. B (fight about title)

B wins and records judgment

B v. A – B wins b/c judgment about title (B wouldn’t win if judgment was about a tort or contract)

4.
Shelter Rule:  A person who takes from a BFP will prevail over any interest over which the BFP would have prevailed.  This is true even when such person had actual knowledge of the prior unrecorded interest.  (Take from BFP=automatically a BFP)

a.
Example: Race-notice

1)
O ( A (unrec)

2)
O ( B (BFP, rec.)

3)
A records

4)
B( C (rec)

5)
C prevails though C had notice. C can shelter under B’s BFP status b/c A had not recorded when B purchased. 

5.
Zimmer rule
1.
Only applicable in some race-notice jurisdictions.

2. Only protects a SBFP4V who first records if all prior conveyances in his chain of title are also recorded.  If you buy from someone who is not recorded(you are not a BFP.

3. O(A…unrecorded

4. O(B…unrecorded

5. B(C…sub. BFP4V, records

6. O(D…

a) The deed from B to C is called a “Wild Deed.” It is not linked up to the root of title. 

(1) Explanation: B(C is a “Wild Deed” b/c the deed from O(B was unrecorded. If someone would do a title search on the property they would not see any conveyances from O(B. Therefore, they would not be able to find the conveyance from B to C. 

b) Zimmer cases say that D could not possibly find the B to C transactions b/c he would go back and look for where O got title, and then look to see where O gave title. He would not find O to A, O to B, or B to C. Since C is not really recorded, then C can’t qualify as a Sub. BFP4V. 

c)
Zimmer rule says that C loses to A b/c B was not recorded and that should have put C on inquiry notice to investigate this suspicious circumstance. Since C didn’t inquire, he lost his BFP status.  Anybody who buys from someone who doesn’t have record title is not a bfp.  RED FLAG!

B.
Mechanics of Recording

1.
A copy of the deed is filed w/ the county recorder’s office.  

2.
Indexing: Recorder’s office will record the conveyance in the Grantor→Grantee Index (which lists deeds out from Grantors to Grantees, alpha by grantor) and the Grantee(Grantor Index (which lists deeds received by Grantees from Grantors, alpha by grantee).  Tract indexes exist but they are rare. 

3.
Searching Title:  The searcher first goes to the Grantee(Grantor Index, and looks under O’s name starting at the present date and going backward to find out who was O’s grantor (X).  When he finds the deed from X to O indexed under O’s name, S then doesn’t look any further under O’s name but instead looks backward under X’s name until he finds who X acquired title from and repeats this process until a “chain of title” of previous owners has been established.  Having discovered the previous owners of the property, S turns to the Grantor→Grantee Index to determine whether any of these previous owners conveyed any other interests in the property before conveying it to the owner.

C.
Effects of Recording:  Proper recordation gives the grantee the protection of the recording system.  After recordation, all persons who thereafter take an interest in the land have constructive notice of the existence and contents of the recorded instrument and thus no subsequent purchase w/o notice can arise.  It protects those subsequent purchasers who are misled and rely on validity of recording system.

D.
Types of Notice:

1.
Actual Notice: “I just sold this to someone else.”

2.
Record Notice/Constructive Notice: Notice of prior interest that would be revealed by an appropriate search of public records.  TIP: Imagine that you are D – can you find the person’s recording?

· Patent defect: obvious defect

· Latent defect: undetectable, sp not put on notice (in some jurisdictions still latent defect makes deed invalid)

· General Rule is that the recording of an instrument affecting the title to real estate which does not meet the statutory requirements of the recording laws affords no constructive notice
a.
Defective Documentation/Recording:

1)
Invalid Acknowledgement: Messersmith v. Smith: 


QUICK FACTS:

· C and F (C’s nephew) each owned ½ of property.  

· C QC her ½  of the property to F, this was not rec until July. 
· In April C entered into an oil and gas lease w/ Smith (rec in April).  On its face, the deed seemed notarized, but the notarization was defective b/c it had been taken over the phone.  
· Meanwhile, Smith had transferred his interest to Seale, which was recorded in May, thus prior to F’s deed and thus would cut off F’s interest in the said land – as Seale would be the SBFP4v. 
· F argued that since Smith’s deed had a defective acknowledgement that it was not really recorded.  
HOLDING: 

· The court ruled that the deed between C and Smith was invalid because of latent defect, and thus Seale could not be a SBFP4v because there is ‘supposed gap’ in his chain of title, and thus he should have been on constructive notice ( thus cant be bone fide. Applying Zimmer rule.
· NOT the case under majority rule because sbfp4v (Seale) is not required to investigate the accuracy of acknowledgements, unless there is a patent defect. 

· The defective deed was recorded and in his chain of title, and there was only a latent defect, which under the majority does not put a subsequent purchaser on constructive notice.  

· Under majority – defect must be patent to put a subsequent purchaser on the constructive notice. 

2) Incorrect Name: Orr v. Byers: P obtained a judgment >$50,000 against Elliott (D). P’s lawyer recorded the judgment, but misspelled Elliott’s name as “Elliot” and “Eliot.”  Elliott then sold property to Byers that should have been subject to Orr’s lien.  However, the title search failed to disclose the judgment b/c of the misspelling of Elliott’s name.  Orr filed suit against Byers, Elliott, and the bank.  He claimed that the name was constructive notice of alternate spellings and hence the search should have included alternate spellings, based on the doctrine of idem sonans (a name stated in a legal document need not spelled accurately if pronunciation sounds sufficiently identical to the correctly spelled name). Rule:  A misspelled name does not give constructive notice to title searchers under the doctrine of idem sonans.   P lost b/c court said idem sonans will not be applied where the burden to track down alternate spellings is unreasonable.  [Exception: if name is material then doctrine applies]

3)
Insufficient Property Description: Luthi v. Evans:

· O assigned her interests in 7 oil and gas leases located in Coffey County to International tours (D) by means of a Mother Hubbard instrument, which does not specifically detail the property being conveyed. 

· Later, O assigned the Kufahl Lease, which is in Coffey County and had NOT been specifically mentioned in the 1st instrument to P, nor did the title search reveal it.  

· Rule:  An instrument which describes the property to be conveyed as “all of the grantor’s property in a certain county” is NOT sufficiently specific as to be effective against subsequent purchasers and mortgages, unless they have actual knowledge of the transfer.  The land conveyed must be described w/ sufficient specificity, either in the instrument itself or by specific reference to other recorded conveyances.  Instruments containing a “Mother Hubbard” clause, while valid as b/t parties thereto, are not sufficient description of the land.  Therefore, this was insufficient notice. 

· Burris could have also argued no intent to convey so no conveyance (instead argued not properly recorded).

Mother Hubbard Clause not valid against BFP4V- only valid between two parties to instrument- subsequent purchasers must have actual knowledge of transfer

4)
Deed from Common Grantor of Multiple Lots: Guillette v. Daly Dry Wall:  Rule: A grantee is bound by restrictions in deeds within a subdivision from a common grantor, TERRIBLE RULE!!  IMPOSSIBLE TASK 

c) Gilmore (O) the owner of a subdivided property conveyed one of its lots to Guillete (A).  

(a) O(A w/CCRs (interest in lot D)

(b) O(B no CCRS (lot D “subject to”) refers to plan only

(2)  It would have been impossible for B to know about such restrictions since the restriction was only in A’s deed. When (B) decided to build a multi-family dwelling, Guillete sued him based on the CCR’s in his deed.

(3) In this case, Chain of title means “All the deeds out from a common grantor in a subdivision.” Court said that B should have checked all the deeds out from O in the subdivision, in spite of the undue burden. The court is looking ahead and is making bad law in order to reduce litigation. If B is permitted to build an apartment building, other neighbors in the sub-division will bring suit and cause massive litigation. This is a stupid rule since B has to check every single deed out from O in the sub-division.

How Guillette (A) Could Have Avoided This Problem:

a)
Declaration of restrictions:  Guilette could have made Gilmore record a new plan that declares restrictions

(4) Gilmore(Gilmore 

(5) will be in direct chain of title of any subsequent purchasers from Gilmore and will put them on notice

d) Straw man” transaction:

(1) Gilmore(X (“straw man” nominee)

(2) X(Gilmore w/CCRs

(3) CCRs in everyone’s direct chain now 
5)
Wild Deed: A deed that is out of chain of title, not found in standard title search.    Wild deed = unrec. (no constructive notice)

a)
Board of Education of Minneapolis v. Hughes





Facts:

Hoerg(O)(Hughes(A)5/16/1906
Quitclaim
grantee name blank
Hoerg(O)(D&W(B)
4/27/1909
quitclaim
D&W(B)(Board (C)
11/19/1909
GWD
Board Records (C)
1/27/1910
Wild Deed
Hughes Records (A)
12/16/1910
Fills in name (makes deed operative)
D&W Records
 (B)
12/21/1910


1.
Court said deed was nullity until grantee’s name inserted and found Hughes to be a 


SBFP4V

2.
Schechter’s view: Hughes had common law title and C cannot successfully invoke recording statute b/c D&W( Board a wild deed = unrecorded (not meeting first records aspect of statute)

3.   Zimmer rule: B of E not BF because didn’t do job of searching title (all prior conveyances in chain of title must be recorded and D&W had not yet recorded when B of E purchased)
b)
Sabo v. Horwath:  



QUICK FACTS:

· O (the double dealing grantor) conveyed land to A (Horvath) who recorded, but w/o the patent ( once the patent went through Horvath never re-recorded

· O, once the patent existed, then conveyed land to B (Sabo) who recorded. 

· TC ruled in favor of A stating that at the time of conveyance O had an equitable interest that was capable of being transferred ( also believed that A’s quitclaim deed should have put B on constructive notice thus B was not bona fide. 

· SC reversed, Because A’s deed was wild – thus A’s deed was not in B’s chain because if B  looked  at the chain of title it would appear as if the government had JUST given the land to  O.  Thus, B was not on constructive notice. 

· Rule: A Purchaser has notice only of recorded instruments that are within his chain of title.

· Estoppel by Deed: A (Horvath) could argue that B’s (Sabo) deed was invalid because of estoppel by deed; however B (sabo) could counter by arguing that a QC deed, which was given to A, is not enough to invoke estoppel by deed.  

3.
Inquiry Notice: If purchaser is aware of suspicious circumstances, he is deemed to know the additional facts that inquiry would uncover whether he inquired or not.

· Factors that could lead to inquiry notice: possession of land by another, QC deed, and indication that the property is subject to restrictions, covenants and CC&R’s
a.
Waldorff v. Eglin Bank: 


QUICK FACTS:

· P was tenant/owner of unit 111 in condo development. P appeared to be a tenant, but was really an owner b/c he had traded services for ownership. 

· The owner of the development had taken out 3 mortgages w/ bank ( Bank foreclosed on development.  ( ownership of unit 111 became an issue. 

· Issue = Whether the P’s occupancy, together with the purchase agreement, was sufficient notice so as to make P’s interest in Unit 111 superior to the banks.

HOLDING: 

·    Bank lost their claim because their bfp status was impeached when they failed to discharge their duty of inquiry which would have revealed other prior interest.
· Universal Rule = actual possession is enough to put party on inquiry notice. 
·  Bank should have gone door-to-door and gotten Estoppel Certificates from each tenant stating: “I am just a tenant”. 
b.
Harper v. Paradise  (Referral to a prior deed imparts inquiry notice):


QUICK FACTS:

· 1922, S conveyed a farm to M (her daughter in law) for life w/ remainder in fee to M’s kids (deed misplaced & not recorded until 1957).  O(SH)(A (Maude)
· While the deed was thought to be lost, S died and her heirs gave M a QC deed in 1928 “to take the place of the deed made by S.”  O(SH’s Heirs)(B(Maude)
· 1933, B
executed a mortgage to C (rec). 

· B defaulted on loan, C judicially foreclosed.  

· C sold to Paradise (D)
 HOLDING: 

· Rule: A deed which specifically refers to an earlier unrecorded deed puts a subsequent purchaser on notice of the existence of the earlier deed: thus, the purchaser claiming under the later deed is not entitled to priority though the later deed was recorded first.   Here the recital in 1928 deed put the Paradises on inquiry notice, so they are not entitled to priority.  

· Paradise not a bfp b/c made no inquiry When B conveyed to C, C was put on inquiry notice about the 1922 deed, as was D when C(D. Since the 1922 deed was a life estate, whatever interest A had or transferred would go to remainderman when she died

· Rule:  A Life Estate reverts back to the party specified as the remainder in fee simple absolute once the holder of the life estate dies. 

· Adverse Possession of Life Estate
· Remainderman have no possessory interest until life estate ends 
· so Paradise cannot adversely possess against Maude’s kids until Maude dies which does not happen until 1972
· Rule: Fee Simple Absolute vests complete title in the holder of the deed. 

a)
If the deed said from O(A(life) remainder to “B and his heirs”…words of limitation; heirs get nothing; fee simple absolute to B

e) If the deed said from O(A (life) remainder “to the heirs of B”…those are words of purchase b/c heirs get something (like in Harper)

IV.
FINANCE

A.
Unsecured Transactions

1.
Unsecured transaction: an oral or written transaction in which a debt is issued that is NOT secured with any type of collateral. (EX: credit cards)

B.
Secured Transactions

1.
Secured transaction: A transaction in which a debt is issued and secured with some type of collateral.  Usually, this involves a written financial instrument (mortgage, or trust deed), that pledges real property as security for a promissory note. Assets serve as sort of repayment in the event of default- if debtor defaults the creditor can grab assets and foreclose.  [Ex. you take out a loan for your business from the bank, and you secure it with your house (using your house as collateral to secure the loan)]
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2.
Lien:  In a secured transaction, the borrower is granting the lender a lien on a specific property.  If the borrower defaults on the loan/transaction, the lender has the right to sell that property to recover their debt.  The lien secures the underlying obligation (the note). Cannot have a lien without obligation (obligation goes away then no lien).
a.
Consensual Liens: (where debtor grants an interest) 
1) Real Property: mortgages and trust deeds

2) Personal Property: equipment, cars, inventory, accounts receivable, etc.
b.
Nonconsensual Liens:  (no consent of debtor)

1) Statutory lien: if you don’t pay taxes, IRS lien is automatic

2) Judgment: a judgment against you attached to your property

3.
Mortgage: A financial instrument that secures a property for payment of a promissory note.  Borrower (mortgagor) borrows $ from lender (mortgagee, usually a bank) to buy property (thereby mortgaging the property).  If the debt is NOT paid, the lender will “foreclose the mortgage.”  

· Basically the debtor owns RP and grants mortgage to creditor (mortgagee) who now has lien on property.  (Lien: not title, contingent right to seize and sell property) 

· Can only elect judicial foreclosure

a.
Note: a document that evidences the debt; “I borrower, promise to pay lender $1,000 by June 1, 2005 w/ interest of 10%.”  The note is a personal obligation of the borrower and the lender can sue the borrower on the note if he doesn’t pay.  

b.
The mortgage is recorded; once it is recorded, any subsequent purchaser or creditor takes subject to the mortgage.

4.
Trust Deed/Deed of Trust: a security device that makes the real property collateral for the promissory note; instrument that evidences the granting of the lien/interest in property.  A trust deed empowers the creditor to select either method of foreclosure – JF or NJF. 
· Relation-back doctrine:  the title relates back to the state of title at the moment of execution of the trust deed
CA uses TDs instead of mortgages ( 

· Borrower (trustor) borrows $ from the lender (beneficiary) 

· Borrow grants lender a deed of trust.  

· The borrower transfers title to a 3rd party (trustee, usually a nominee of the lender, ex: title co) for the lender to secure the debt.  
· The borrower (trustor) has “equitable title” in that he may enjoy all customary rights of the title and possession.
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a.
Trustee (3rd, disinterested party): is only a functionary agent – not a real player at all.  The beneficiary tells the trustee what to do.  Trustee has legal title (beneficiary hold equitable title), which is held by trustee until the terms of a trust deed AND the note have been fulfilled.  When trustor has paid the entire note, trustee will re-convey the bare-naked title back to him.  Until this happens, the trustee has the power to sell the property in case of default.

b.
Guarantor: someone who is secondarily liable on the loan – essentially securing your loan to the bank in case you don’t pay.  Exhaustion of Remedies (CL rule): under common law, surety/guarantor has the right to require the creditor to exhaust his remedies against the debtor and any security before the creditor pursues the surety or guarantor.  

· Guarantor has indemnity rights against the primary debtor. 

· Also has subrogation rights- guarantor can claim under the rights of the creditor

c.
Vendor: the person/entity selling the property.  It is possible for the vendor to also be somewhat of a lender if they sell the property and have the purchaser make payments directly to them instead of borrowing from an official lender and receiving the full amount upfront.  

d. Purchase Money Trust Deed: TD created with money used to purchase the property.

a. Cal Civ Code 2898 - A PMTD takes priority over all other liens – idea is that w/o PMTD other liens would have nothing to attach to. Even if TD is second in time to a judgment lien, e.g., it will vault ahead.  When prop. is purchased is when both j/lien and PMTD attach, even if judgment came years before, and it would be unfair if judgment creditor foreclosed immediately and got windfall leaving lender screwed.  Policy reason: to encourage PMTDs.
e. Judicial Foreclosure (JF): When the debtor defaults on a loan, the creditor can sell the property through the court and apply the proceeds of the sale to payment of the loan. Following a sale at JF, if the bank has gotten less than the amount of the debt, the bank can get a deficiency judgment against the debtor. The bank files a completion motion and gets a judgment for the deficiency. However, only in a JF, the debtor has the right of redemption.

a. Lawsuit(Sheriff’s sale(Bank/3rd party purchaser

1)
Non-Lender Purchase Bid: When a 3rd party who’s not the lender of the mortgage (i.e. common citizen, whoever) bids on the property.  

a)
If bid is higher than current mortgage, court pays off lender and gives the rest to the debtor.  

b)
If bid is lower than mortgage, court gives it all to lender and lender gets a deficiency judgment against the debtor for the remaining amount.  The lender can use the deficiency judgment to collect from the debtor.  The lender can collect the amount from a guarantor if there is one, but this is not called a deficiency.

(1) In CA: the fair market value, NOT the sale price is subtracted from the debt to determine the deficiency.  This prevents unfairly high deficiency.

(2) Deficiency= the debt owed by the debtor on the note, following a foreclosure sale.  The guarantor’s liability is not on the note, it’s on the guaranty.
2)
Full Credit Bid: When the lender bids on the property in the total amount due on the mortgage.  In this case, the note gets torn up and the debtor doesn’t owe anything further.  
3)
Partial Credit Bid: When the lender bids less than the amount due on the mortgage.  The lender gets the property and a deficiency judgment against the debtor for the amount remaining on the mortgage.    
4)
Right of Redemption: Mortgagor has 1 year to redeem the property (by paying the debt owed) and continue his possession.  If a 3rd party has purchased the property, they (3rd party) are subject to the debtor’s right of redemption (this is one of reason why foreclosure prices are so low).  The debtor’s right of redemption is an encumbrance on the property during that year.  A debtor can sell her right of redemption.  

5)
After 1 year, a “sheriff’s deed” is issued.  Note: If the 3rd party resold the property   during that year to a 4th party, the 4th party would get title through estoppel by deed.  

e.
Non-Judicial Foreclosure (NJF) aka “Trustee’s Sale” aka “Private Sale”: If the debtor defaults, the trustee can sell the land under a power of sale in the trust deed and pay off the note.  

1)
The beneficiary notifies trustee of default who in turn notifies trustor and also records the notice.  Trustee waits at least 3 months (during this time, the trustor can reinstate the loan) “reinstatement period”.  Trustee then advertises “notice of sale”, posts notice on property, then conducts the sale and issues a “trustee’s deed” (usually a quitclaim deed) to highest bidder. 

2)
Non-Lender Purchase Bid: When a 3rd party who’s not the lender/beneficiary of the TD (i.e. common citizen, whoever) bids on the property.  

3)
Full Credit Bid: When the lender/beneficiary bids equal to the amount due on the note.  In this case, the note gets torn up and the debtor doesn’t owe anything further.    
4)
Partial Credit Bid: When the lender/beneficiary bids less than the amount due on the note.  

5.
JF v. NJF:

a.
JF: sale; creditor gets judgment (against debtor for deficiency) which allows creditor to attach all other assets of the debtor to judgment to obtain any means to repay the debt; creditor collects; debtor has rights of redemption- debtor has one year to get property back 

b.
NJF: sale; no deficiency liability (due to 580d); no right of redemption.  Lenders elect to NJF because it’s quicker, easier and the foreclosure price is higher because private sale (not court controlled) and debtor has no right of redemption lowering the value.

6.
Subordination:  When one party voluntarily makes his interest in the property junior to another’s interest in the property.  

a.
Senior Lien-holder (SL): 1st trust deed 

b.
Junior Lien-holder (JL): 2nd trust deed or one that agreed to subordinate to the other lien holder, making them senior.  

c.
§726c: JF does not extinguish a junior recorded lien if JL is not a party to the action

1)
If there’s no $$ left from foreclosure to pay off JL, JL becomes sold out (SOJL).  Since property is gone, SOJL’s lien on the property ceases to exist.  The SOJL’s only recourse at this point is to obtain a deficiency judgment against the debtor in hopes they will buy property again someday.

2)
If SL forgets to join JL in the JF, JL is NOT SOLD OUT.  JL’s lien is still on the property and the 3rd party purchaser has bought the property subject to the JL’s lien.  They don’t need to get a deficiency judgment because they still have the lien.  

3)  The difference is that in an NJF (unlike a judicial foreclosure), the extinction of the junior interests is automatic.  In a judicial foreclosure, the foreclosing creditor has to make sure to join those junior parties for interests to extinguish. 
d.
Regardless of whether SL joins JL in an NJF, if there’s not enough $$ to pay off JL, JL becomes SOJL and since property’s gone, SOJL’s lien on property ceases to exist.  Under 580d, since JL didn’t elect NJF, they are not barred (by 580d) against getting a deficiency judgment against the debtor for the liability on the note.

f. Equitable subordination – courts may subordinate creditors for equitable reasons, when “reliance creditors” lend money based on property value and circumstances are changed that could prejudice them.  Junior creditors have a right to rely on senior debt.
a. Partial Equitable subordination: 
1)
Hypo: Bank 1 gives loan for $800K and Bank 2 loan for $100K on $1 million 

FMV RP.  Then Bank 3 comes in to lend $900K at lower rate to borrower by 

taking assignment of bank 1’s loan plus lending additional $100K.  Courts will 
generally allow Bank 2 to maintain second position here.  So order goes: Bank 
3 - $800K; Bank 2-$100 K; Bank 3 - $100K.

b. Complete Equitable subordination:

1)
Same hypo: Bank 2 may argue that its $100K should now be in first place if 


debtor is harmed (e.g. now has bigger mtg and harder time paying).  Bank 2 


would suffer when debtor defaults, and shouldn’t suffer as innocent party.






c.
To avoid this equitable remedy, bank 3 should get bank 2 to agree to subordinate.  





Of course, bank 2 will only do this if the deal makes sense, e.g. helps debtor to pay 





$ back easier and makes bank 2 more secure.

6.
§580d – No deficiency judgments in favor of creditors who conduct NJFs v. debtor (upon a note) 

a.
580d is triggered when a lender (or SL) selects an NJF instead of a JF.  

b.
The effect of 580d is to permit deficiency judgments ONLY in those cases in which the lender, by a JF, allows the debtor the opportunity of exercising his rights of redemption.  
c.
Purpose is to shield debtor from personal liability.
d.
NOTE: SOJLs are not subject to 580d because they didn’t select the NJF.   

e.    580d cannot be waived b/c protects public, not just debtor

f.
Union Bank v. Gradsky: Bess Gradsky executed a note for a construction loan in favor of the lender, Union Bank (P/Bank).  Bess’s GC, Max Gradsky (D), guaranteed her note and waived any right to require Bank to go after Bess first, or to choose between a JF or NJF.  Bess defaulted & Bank NJF’d.  Bank bought the property with a partial credit bid; $11,565 was still owed.  Bank sued Max (as her guarantor) trying to recover the $$.  

1)
When Bess defaulted, Union Bank had 3 options to recover the debt:

a)  Judicial Foreclosure

i)
No 580d problem

ii)
Right to deficiency

iii)
Right to redemption by debtor

b)  Sue Max (guarantor) directly 

i)
580d does not protect Max here – action is on guranty, not on note

ii)
Guarantor has indemnity rights against debtor (unsecured right)

iii)
Max acquires all rights which Bank had against Bess- equitably subrogated 

· Subrogation rights: right of guarantor to step into shoes of secured party (now a secured creditor – has to pay entire loan)

· Max has remedies here: can conduct JF or NJF but can stand no better against Bess than Bank could have

c)  Non-Judicial Foreclosure

i)
no deficiency under 580d

ii) no redemption rights for Bess

iii) no subrogation rights for Max

2)
Since bank NJF’d instead of going after Bess, Max has no remedy (can’t go after Bess himself due to 580d).  Court rules that 580d should be interpreted in a way to shield Max from liability to the Bank, (so the ultimate impact falls on the Bank), since the bank had the election of remedies but left Max with no remedy.  Accordingly, the creditor has a duty to the surety not to impair the surety’s remedies against the principal debtor.  STATUTE: CC 2819 “a surety is exonerated if by any acts of the creditor, w/o the consent of the surety, the remedies or rights of the creditor against the principal are in any way impaired or suspended.” The Bank did not use this statute, instead it grounded its holding in estoppel.  It said the Bank is estopped from pursuing Max for a deficiency.

3)
Banks didn’t like outcome so they lobbied for Cal Civ Code §2856 aka Gradsky Waiver

a) Allows guarantor to waive all subrogation rights, indemnity, rights or defenses, etc. that may arise

b) Includes “safe harbor” language – use this exact lang. and you’ll be bombproofed from litigation

c) DOES NOT apply in residential deal – but rare to have guarantors in this setting anyway.  

7.   Sham Guaranty:  Defense that arises whenever the purported guarantor is already liable for the debt of the primary obligor.

a. Hypo: An individual owns RP, and he creates a corporation and puts RP in the name of the corporation and thus the individual issues a guaranty (becoming guarantor) and the corporation issues the TD and note to the Bank.  If corporation then defaults and Bank NJF’s and brings action against the guarantor (because Bank is barred from going after corporation because of 580d), the guarantor can then claim Sham Guaranty.  This is a claim that the individual is the sole shareholder of the corporation, thus the individual IS the primary debtor (alter ego, commingled).  


b. There are cases where a sham guaranty exists but not alter ego.  E.g. if guarantor is a general partner and the primary debtor is the partnership.  A sham guaranty b/c guarantor already liable for debts of partnership, but not an alter ego b/c not a corporate situation.

8.
§580b (only applies to PM transactions): No deficiency allowed after a sale of real prop. or a lease therein under a VPMTD or under a LPMTD on owner-occupied dwelling. 580b cannot be waived by a debtor.
      No DJ if: 

1) Purchaser does not complete contract of sale

2) Vendor Held Purchase Money Trust Deed (VPMTD): Vendor owns RP worth 100K fair market value, sells it to purchaser (who gives 10K down, issues note for 90K and then issues TD on the property he has just received in favor of the vendor)

3) Lendor Held Purchase Money Trust Deed (LPMTD) on OOD: if purchaser borrows money from Bank to pay vendor for property- purchaser wants to buy 500K property, puts 100K  down and borrows 400 K from the Bank which does to vendor, then purchase issue TD and note to Bank, Bank is barred from getting a DJ against the purchaser

4) Exception: if you refinance you waive your 580(b) protection b/c no longer purchase money

	
	Residential OOD
	Commercial

	Vendor
	NO 
	NO

**with Spangler exception



	Lender
	NO


	YES


a. 
Rationale for 580b:  Prevents vendors from over-valuing the property.  If there was no 580b, vendors could jack up prices, foreclose, get def. Judgments, and repeat.  Still, the market will probably do the job of setting the price.  And won’t this rule encourage vendors to charge more $ up front since they can’t get deficiencies? 
b.
Guarantors are not protected by 580b – it doesn’t prevent any purchase money creditors from attempting recovery from a guarantor.  The reason is that the guarantor’s rights have not been impaired since stepping into the shoes of the creditor (subrogating) before the sale would give him no right to a deficiency anyway (b/c creditor has no right to a deficiency, regardless of what type of foreclosure is done). 

c.
Spangler Exception: If vendor w/ VPMTD subordinates to construction loan under a substantial change in land use, the vendor will not be barred from obtaining a deficiency judgment. [Critical elements of exception: construction loan + fundamental change in use]

1)
Spangler v. Memel (exception to 580b): Spangler wanted to sell her residential property on Sunset since the value had increased after being zoned for commercial use.  Ds (MKS) bought the property for $90,000 ($26,100 cash & $63,900 PMTD held by Spangler).  Since it was vendor-held, it gave her the right to take back the property in case of default.  Ds then got a $2 million construction from the bank, but bank insisted that Spangler subordinate her PMTD to the bank’s construction loan.  (Bank is now SL, Spangler is JL).  

a) NOTE: 3 ways to subordinate:

a. Agree to subordinate in future (what Spangler did “I will subordinate” – least effective)
b. Tripartite subordination contract which includes all 3 parties (what parties did here also “I do subordinate” - better than first way)
c. TD1 reconveys, new TD1 recorded, old TD1 becomes new TD2- recorded (BOMBPROOF- record actually shows bank senior and Spangler junior)
b)
Personal Waivers: In return for subordinating her lien, Spangler had each individual D waive their protection from deficiency judgments and each give a written personal guaranty of joint and several liability for the PMTD (so even in the case of an NJF, they waived their non-deficiency rights).

c)
D defaulted, bank conducted a JF, and collected deficiency from the Ds.  This made Spangler a soJl (Ds no longer owned the property so she can’t recover from them by getting a judgment against the property).  Since they personally waived their anti-deficiency rights, Spangler wants to get a deficiency judgment against them personally (since D technically was a 4 person partnership).  

i)
D’s argument:  In connection with a purchase money deed of trust, deficiency recovery is barred by 580b.  

d)
Holding:  In order to decide whether this code applies to the case at hand where you have a subordination clause, the court had to look at the policy rationales behind 580b.  First purpose behind the rule was to prevent vendors from over-valuing property.  But here, vendor did not overcharge for land.  In fact, the vendor has no idea what value will be for new commercial use.  The success of the commercial dev’t depends upon the competence, diligence and good faith of developing purchaser.  Therefore, the purchaser should bear the risk of loss.  This is the Spangler exception.
9.
§726a: One Form of Action: “There can be but one form of action for the recovery of any debt, or enforcement of any right secured by a mortgage or deed of trust.”  The only “action” that is permitted is foreclosure; any other “action” is a violation of the rule that invokes severe sanctions.  Non-waivable.

a.
Purpose: The primary purpose of the “one action” rule is to protect the debtor from having to defend against multiplicity of actions, extra annoyance and additional costs.

b.   Violation of 726 extinguishes TD!  Bank now an unsecured creditor
c.
Shin v. KFB Bank: Bank loans Shin $, who defaults.  Bank places a lien on his Korean property, which was recorded against real property in Korea. Then bank tries to sue Shin for the amount due on his promissory note (in CA).  Shin contends that KFB violated §726a and so effectively waived its security interest in the CA real property.  In order to determine if KFB was in violation of 726(a), the court first decides that their placing a lien on Shin’s Korean property constitutes an “action”.  Court says, by restricting Shin’s use of his assets, his ability to protect and defend his interest has been impaired…so this is an ‘action.’ (He may have needed his Korean assets to defend himself in this lawsuit, but they have impaired such assets.)   Court rules that it wouldn’t be fair to allow such actions b/c it would force on the debtor an unreasonable burden of resisting and defending any number of actions in as many venues as the debtor may have secured assets in.

10.
Effect of Foreclosure on Leases

a.
Any junior lease to trust deed or mortgage, is extinguished upon foreclosure.  Foreclosure wipes out all liens, encumbrances and leases subsequent in time to TD.

b.
A NJF automatically extinguishes all junior interests, but a JF does not.  [At NJF, priority date is determined by the date of execution of the TD]

c.
Dover v. Fiber Form: Fiber had a lease with L1 with a subordination clause making Fiber subordinate to all TDs/mortgages placed on the property unless the lender opts otherwise.  L1 defaulted, there was an NJF on TD2 (there was still a TD1 on the prop.), and Dover, L2, took over.  There was no new lease b/w Dover and Fiber, but Fiber continued to pay rent.  Fiber asked for a reduction of his rent, and also advised Dover that since there had been a foreclosure, his lease had terminated, and now he was a “month to month” tenant.  Dover then offers to delay the rent increase, but Fiber rejects this and gives a 30 day notice of his intent to vacate.  Dover sues Fiber for rent and breaking the lease.  

d.
Rule: Title conveyed by a trustee’s deed relates back to the date when the TD was executed.  The trustee’s deed, therefore, passes the title held by the trustor at the time of execution.  This is why a lease can be extinguished even though an NJF was junior in time to the lease (b/c lease is actually junior).

e.  Here, the lease is senior to the TD2, so even if it relates back to TD2, the rule won’t help Fiber.  But, the subordination clause kicks in and makes the lease junior.

f.  What Dover should have done:

1.  Dover could have asked Lender to exercise option and make the lease superior to the TD (makes property more valuable because you have a tenant locked in).  If Lender had done this, the NJF wouldn’t have nullified the lease.

11.
Other Finance Material

a.
Assignment of Rents: Debtor issues a trust deed and an “assignment of rent.”  This means that in case of default, Lender can go after the rent (from tenants) first, and then after them to collect on the trust deed.  This is a way to work around 726a b/c these are not considered separate actions.  

b.
Leasehold Deed of Trust: Tenant wants to build on the property, so the lender will lend him the $ and take a “LDT”.  This is NOT an encumbrance on the underlying fee, but on the lease.  A leasehold itself is a valuable asset that can be encumbered/mortgaged.

1) Ground-lease financing: tenant wants to build shopping center on raw land.  Tenant hopes to generate income from subtenants in shopping center.

2) Bank can foreclose on leasehold (maybe it’s a 99 year lease and there are 80 years left).  The new purchaser is basically and assignee.

c.
Land Sale Contracts / Installment Sale Contracts (property on layaway….like a 30yr. escrow): Vendor keeps the title and buyer makes payments for a very long time.  Buyer doesn’t get the property until he is finished all the payments.  DON’T DO THIS.

d.
Deed in Lieu of Foreclosure: A debtor can give this to a bank instead of having the bank foreclose.  A grant of a deed in lieu is just a conveyance like any other, so a bank would be making a mistake to take this b/c the bank will be getting title subject to any liens that have encumbered the property rather than getting the benefit of title which relates back to the state at the issuance of the TD (as it would if it foreclosed).

V.
EASEMENTS: a grant of an interest in land that entitles a person to use another’s land; gives the dominant owner the right to use the servient owner's parcel; the only exception to that are the four negative easements (light, air, water, and support).   
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A. Types of Easement

1.
Affirmative Easements: The owner of an affirmative easement has the right to go onto the land of another (“the servient land”) and do some act on the land (i.e. drive or walk across a piece of the parcel).  Easements are generally affirmative.

2.   Negative Easements:  Right to prevent someone else from doing something on their land.  Can only be done by express grant in US.  There are 4 types of negative easements [LAWS]: 
1) Light: your neighbor can’t build a skyscraper next door and block all light from hitting your house.

a. In England, you could get prescriptive right to light (doctrine of ancient lights), but no negative easements by prescription in US

2) Air: your neighbor can’t build a deck on his fourth floor that extends over your 2 story house

3)
Water: your upstream neighbor can’t dam the creek running through your property resulting in no water to your property

4)
Support (lateral): your neighbor can’t excavate the earth resulting in your house falling into a ditch

3.
Easement appurtenant: An easement that benefits a particular parcel.  It attaches to the dominant parcel (A) and flows with the parcel.  Goes on forever or until the parties agree to terminate

4.
Easement in Gross:  An easement that benefits a particular person or corporation.  May be alienable if commercial in nature.

1)
Conveyance: if A is the owner of an easement in gross over B’s land and A sells his property – the easement stays with A and does not pass with A’s property.  


B.
Creation of Easements:

1.
Express Grants: One owner grants another owner an easement (99% done this way – the correct way)  Ex: A and B agree that A’s driveway can cross B’s land.  Recordable – satisfies SOF.

a. Express Reservation: An easement over a servient parcel may be reserved by the dominant grantor.  Ex: A owns 2 parcels and sells one to B but reserves the right to drive over B’s land to get to A’s land.

1.
Majority rule:  A grantor cannot reserve an interest in property to a stranger to the title (3rd party).   Court in Willard makes exception, but this would normally not be allowed in the same deed.


2.
Willard v. First Church: McGuigan owned lots 19 and 20 and permitted church to use 20 for parking during church services. 

a. Mcguigan ( Peterson (lot 19).  

b. Peterson made K w/ Willard for future sale of 19 and 20.  
c. McGuigan( Peterson (lot 20), subject to an easement for car parking during church hours for the benefit of the church (in gross) and stated: “such easement to run w/ the land, as long as the property is used as a church.”  Recorded
d. Peterson( Willard (19 and 20).  Peterson now has title. 
a. Back-to-back escrow (a flip) – once escrow 1 closes (b/w M and P), escrow 2 can close.
b. Peterson did not inform Willard of easement and not mentioned in this deed.  When Willard found out, he sued the church.  Court overruled the common law rule by looking at the parties’ intent. 
c. For notice purposes (all in one document):
i. O (McG)(A (church) easement - REC
ii. O(McG)(B (Peterson) 20 “subject to” - REC
iii. B(C(Willard) REC
1. C not BFP b/c on record notice and probably inquiry
d.  McGuigan could have avoided this problem in 2 ways:
i. 2 separate documents: 

1. O(A easement

2. O(B (20 subject to)

ii. Regrant theory (one document but sequence matters):


1. O ( A (lot 20)

2. A ( O easement to A (McG)

2.
Implied Easements: An easement by implication is created by an operation of law, not by a written document.  (Easements by implication are an exception to the statute of frauds and unrecordable).  An implied easement is an equitable remedy and is outside the scope of the recording statute.  Easement by implication arises as inferences of the intentions of the parties to convey the land and drawn from circumstances not from language of the conveyance.  Easements by implication arise under very specific circumstances.  NO implied easements in gross.

a.
Easement implied by Prior Use: an easement is implied when apparent prior use exists demonstrating that the parties intended the easement to continue. [Consider distinction b/w implied grants v. implied reservations]

1)
3 required elements: ACNE

a)   Use existed prior to severance 

b)
Use was apparent and continuous (notice)

· Unless the prior use is something that the purchaser either knew or should have known about, the use was not really apparent

c)
Use was reasonably necessary

2)
Quasi-easement: when part of A’s land is used for the benefit of another part of A’s land.  It’s called “quasi” b/c an owner cannot have an easement over his own land.  At the time of severance, the quasi-easement ripens into easement by prior use.  This makes sense b/c the grantee would rely on it (kind of a gap-filler).

a. Implied Grant – Convey quasi-dominant tenement

b. Implied Reservation – Convey quasi-servient tenement 

a. Note: Strict necessity (i.e. landlocked) was the requirement for implied reservations b/c reservation derogates from the grantee’s grant (gets less than what he thought).  But Van Sandt court says that distinction b/w two types of implied easements is only a factor in determining whether easement will arise by implication.  Court says reasonable necessity will do.  Factors include: consideration, whether claimant is grantor or granee, terms of conveyance, extent of necessity, whether reciprocal benefits result, manner land used prior to conveyance, and extent prior use was known to parties.

c. MERGER – The lesser interest fades away when swallowed up.  

a. If dominant tenement and servient tenement come into same ownership, the easement is extinguished and will not be revived by mere severance into former dominant and servient parcels.  A new easement by implication can arise if circumstances dictate.

b. This applies to leases and liens also (e.g. tenant purchases leased land(leasehold extinguished)

3)
VanSandt v. Royster: Bailey owned 3 adjoining lots (19/20/4 ) with a private lateral drain running from 4’s house under 20 and 19.  Bailey sold 19 to Jones, and quasi easement ripened into easement at that moment.  Jones knowledge matters here, look at factors above.  Many years later: Royster (D) owned 20, VanSandt (P) owned 19 and Gray owned 4.  P discovered his basement flooded with sewage and learned of the easement.  P argued that no easement was created and if there was, he took the land free from the burden of it b/c he was a bfp w/o notice.  Note: this is not a recording problem b/c an equitably implied interest, but BFP status goes to fairness of imposing easement on Van Sandt (i.e. if not on notice, won’t burden him).  But court says Van Sandt should have known about easement since he had modern plumbing (this is a stretch).
b.
Easement by Necessity: An easement is implied when the court finds the claimed easement to be necessary to the enjoyment of the claimant’s land which necessity arose when the land was severed.  Easement by necessity endures as long as necessary.  NO quasi-easement necessary to ripen into easement by necessity – implied by intent [For easement by strict necessity it does not matter if it is an implied grant or reservation]
1) 3 elements:

a. Unity of ownership of alleged dominant and servient tenements 

b. Easement was of STRICT necessity- the ONLY access- not mere convenience

c. Necessity existed at the time of severance of 2 estates

2) Othen v. Rosier:  All 4 parcels had been owned by Hill in the past.  P Othen uses lane on D Rosier’s land to get to main road.  D built a levee to protect from erosion damage which made the road very muddy and impassable for P, so P sued for writ of injuction to enjoin D from maintaining levee.  He argues:
a. Easement by necessity: The burden is on P to prove that necessity was created at time of severance (back when Hill first sold parcel 1 to unnamed buyer).  P did not have good info to prove that Hill had no other way out.   NOTE:  With “prior use easement” you only need reasonable necessity.  BUT with “necessity easement,” you need to prove that THIS IS THE ONLY WAY OUT - strict necessity. 

i. Owner of landlocked parcel can ONLY bring action against the parcel that locked it in- the last parcel!! (because this is when easement of strict necessity arises)
b. Easement by prescription: court messes this up by making it seem that only exclusive use of easement will ripen into prescriptive easement – strange rule.
c.
Implied Grant v. Implied Reservation:
1)
Implied grant: when grantor conveys dominant parcel but retains servient parcel conferring benefit on grantee (implied grant of the benefit and of the easement).

2)
Implied reservation: when grantor retains dominant parcel and conveys servient parcel- grantor retains the benefit of the easement; it is implied reservation because the grantor is reserving the right to use the easement.

3.
Prescriptive Easement:  (easements of use) An easement could be acquired by prescription, i.e., by an adverse use for a requisite period.  If use is permission it cannot be prescriptive. (Adverse possession of the use of land).  Exclusivity is not normally a requirement. 

a.
Hostile

b.
open and notorious

c.
continuous for statutory period

4.
Estoppel: You’re estopped from denying me the ability to cross your land.  [Not really such a thing as easement by estoppel, says Schechter- rather there are licenses made irrevocable by estoppel per Holbrook]
a. License: A license is oral or written permission given by the occupant of land allowing licensee to do some act that otherwise would be a trespass.  In general, a license is revocable (easements are not) at the will of licensor.  Exceptions:

a. License coupled w/interest in land – e.g. to extract minerals and timber
b. License made irrevocable by estoppel
i. Holbrook v. Taylor: Holbrook (P) gave permission to a coal company to build a road across his property for moving coal, which was used for 5 yrs.  Later, Taylor (D) bought a parcel adjoining P’s.  D was allowed to use the road for construction purposes, and P gave D express permission to use it & repair it (so no prescriptive easement).  A dispute arose so P put a steel cable across the road to prevent D’s use of it.  Court held that license was made irrevocable by estoppel.

ii. Stretch of doctrine: This is a departure from the normal requirements of irrevocability.  The court cites Lashley, but in Lashley the substantial improvements by the phone company were on the licensor’s land, so the licensor was estopped to deny the phone company access to them.  Here, the improvements by Taylor (structure) were on his own land.  The court stretches the doctrine and finds a license made irrevocable by estoppel.

iii. How Holbrook could have avoided: brass plaque that avoids irrevocable by estoppel problem: “Permission to pass revocable at any time.”

iv. What Taylors could have done after Holbrook blocked road: purchase small strip of land over which roadway traversed for $500 as Holbrook offered.  Note: Holbrook’s testimony that use was by permission (to defeat prescriptive easement) was good tactic to play into estoppel claim.

c. License made irrevocable v. Easement – K interest v. grant of an interest in land, otherwise no practical difference


C.
Assignability of Easements
1.
Easement appurtenant - Assignable: When the dominant tract is transferred, ANY easements appurtenant automatically transfer with it.  Similarly, the burden of an easement appurtenant passes w/ the servient land when transferred.  An easement appurtenant is thought of as “attached” to the dominant land, and IT BENEFITS THE POSSESSOR OF THAT LAND, including adverse possessors.  ONLY THROUGH MUTUAL CONSENT, CAN THE PARTIES VARY THIS. i.e., convert it into easement in gross.

2.
Easement in gross : If the benefit of an easement in gross is inherited or assigned to lots of people, it may be difficult to locate all these people, making it difficult to secure a release of the easement or to clear up title.  Benefit may not be assignable (based on parties’ intent) 

a.
Residential easements in gross – not assignable   

b.
Commercial easements in gross – may be assignable b/c royalty payments may be derived from such easements and making it assignable would benefit both the dominant and servient owner.
3.
Miller v. Lutheran Conference & Camp Ass’n: F. Miller and his brother R. Miller owned the underlying fee. The brothers formed a corporation known as Pocono Springs Water Ice co. (PSWI) to which they made a 99 year lease (each was a shareholder).  The company was to build a dam and have the “exclusive use of the water and its privileges.” In 1898 PSWI executed a Mortgage on the leasehold. In 1899 PSWI granted F. Miller, his heirs, and assigns forever the exclusive right to fish and boat (no mention of bathing) in the waters where the dam was located, in order to build “Lake Naomi” (this expires at the end of the leasehold, and this easement is subject/junior to the mortgage).  In 1900 F. Miller (his wife Katherine NOT joining) granted to R. Miller ¼ interest in fishing, boating, and BATHING rights. An agreement for a business partnership was also executed b/w the brothers for the erection and operation of boat and bath houses on the lake (¾ interest for F and ¼ for R). In 1902, the lender executed a release of the fishing and boating rights to the PSWI and F. Miller (this release is similar to a subordination agreement). The lender (mortgagee) wanted to make sure that the interest of the easement holder would be superior to the rights of the mortgagee, so that foreclosure would NOT extinguish the valuable easements. In 1903, upon default of the mortgage there was a JF and another company (Pocono Pines) bought the leasehold (note that the easement did not extinguish because of the release). 10/11/25 Rufus dies, partnership terminates.   In 1928 Katherine (F. Miller’s wife) bought the leasehold from the purchaser who had bough it at the JF and she is the plaintiff who is challenging R. Miller and the Lutherans. When R. Miller died, his heirs executed a BATHING, boating and fishing license to the Lutherans which owned a tract of land next to the lake. Katherine and F. Miller sought to prevent the Lutheran Church from using the license.   They argue that bathing right never existed, even if it did, EIG not assignable/transferable.  



Playing out arguments:

a. Nemo Dat: P argues that Frank did not have bathing rights to give Rufus in 1900 b/c PSWI only gave him fishing and boating

b. But D could argue estoppel since Frank was party and even though Katherine wasn’t he arguably was acting as her agent.  To get around estoppel problem (2 ways):

a. Katherine could buy shares of co. and make PPIC the P and sue w/o estoppel prob

b. Special Purpose Entity – she could form new co. and acquire leasehold and co. could sue

c. Court’s reasoning:

a. Easement by prescription w/regard to bathing rights (easement in gross) b/c F and R used openly and spent lots of money (sounds more like license made irrevocable by estoppel).  F got prescriptive rights at some point after foreclosure.  Doctrine of after-acquired title validates earlier conveyance of bathing rights once F gets the rights.

b. Assignability:  EIG for commercial use is assignable.  Income rights can be transferred/split up, BUT:

c. Division of Use: Must be used as one stock to prevent tragedy of commons

d. Holding: Licenses CANNOT be granted w/o the common consent of all parties who must act as one stock.  So executors of R’s estate did not have right to grant license to Lutherans.

D.
Scope of Easements
1.
Changing the Extent or Location of an Easement: This cannot be done unilaterally.  If an easement has been granted in a “specific” location, or has been located by mutual agreement of the parties, the location, or extension of that easement cannot be changed by one party (unilaterally), but can only be done through mutual consent.

a. Brown v. Voss:  Parcels A, B, and C. An easement runs from B (dominant) over A (servient).  P Brown (owner of B) purchases C as well planning to build one home over both lots and begin using the easement for construction.  D. Voss (owner of A) puts obstructions within easement.  P sued for removal of obstruction and injunction against D’s interference w/P’s use of easement.  D counterclaimed for an injunction to keep Brown from using easement for C since easement was only for B. 
a.  Black letter Rule: The benefit of an easement cannot be extended to a non-dominant parcel.  (This case is an exception).  
b. The court allows the use of the easement for parcel C b/c they find no substantial injury to D (only one house anyway).  But a slippery slope.
c. Estoppel? Brown spent $11,000 on developing property, maybe license made irrevocable, but usually requires improvements on servient tenement except for Holbrook exception.
VI. COVENANTS: 
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A.
Real Covenants: A covenant is a promise respecting the use of land (relating to land use).  They are promises TO DO something on the land, (i.e. maintain a fence), or to NOT DO something, (i.e. not to build commercial buildings in a residential neighborhood).  One landowner obtains the right to compel another to do or not do something on second landowner’s land.  It is an interest in real property that attaches to the estate.  It must be written (SOF), and it is recordable.  NOTE:  The 4 negative easements could all be accomplished w/negative covenants, so argue both ways.

1.
The rule in Spencer’s case determines: 

a.
Major issue: Whether the burden of the covenant will run to subsequent owners of the promisor’s land.  

b. Minor issue: Whether the benefit will run to successors of the promisee’s land.  Relaxed need for horizontal and vertical privity.

2.
Remedies for breach of real covenants

a.
In law: If the promisee wants money damages—(real covenant got this at common law).

b.
In equity: if the promisee wants an injunction or specific performance—(equitable servitudes got this at common law).

c.
B/c courts of law and equity are combined, both remedies are available for both

3.
“Spencer’s Case”: 3 requirements for the burden of a covenant to run at law: 

a.
Intent: Did the parties intend for the covenant to run to assigns of promisor?  2 ways to satisfy these requirements:

1)
Express: I hereby intend to bind my successor, his heirs and assigns.   

2)
Implied: If the subject matter of the covenant was in being (in esse) at the time the covenant was executed, the intent to bind the assigns of the promisor is implied.  If not in being, will not bind assignee of promisor.

b.
Touch & Concern the land: The covenant must deal with land use.  

1)
Neponsit Test for T&C:

a)
Covenant must affect the legal relations of the parties 

b)
Must flow from ownership

c)
Must be connected to the land

c.
Privity:  Parties must be in horizontal and vertical privity: 

1)
Horizontal Privity: Original promisor and promisee must be in privity of estate – an interest in land must pass between them at the time of covenant formation or the burden will not run (a naked covenant).  Interest in land and covenant must pass simultaneously!  (concurrent conveyances) Interest in land need not be reciprocal (easement will do) nor do covenants need to be reciprocal.

a) Jelly sandwich analogy:  Jelly is the covenant and bread is the interest in land that must be passed.  You can give someone just bread – but can’t give someone jelly without the bread.  

3) Vertical Privity: Assignee of promisor must succeed to promisor’s entire estate.  Estate must be of same nature (goes to quantum of time, NOT size of estate). 
a. Sublease – no VP b/c estate not of same nature (lesser in time)

b. Assignment – VP b/c estate of same nature

i. Partial assignment – only assigning part of land.  Still VP b/c length of time (Estate=time (not land))

c. EXCEPTION: Master tenant may be bound by burden of covenant if LL is promisor even though master tenant is not succeeding to entire estate.

4) Straw Man Transaction: an alternative way to meet the privity requirements:

1)
A & B → X (2 parcels of land)
2)
X → A (A’s land and cov regarding B’s land, which X retains) 
3)
X → B (land w/ covenant)
4)
B is now technically an assignee bound by the running covenant.

d.
3 questions to start:

1. Party in breach (C)

2. Parcel in breach 

3. Covenant in breach

A:       Promisee


(
 

  
     B: breacher’s (remote) grantor











                       (promisor)


(










      (

D: A’s grantee (assignee of p’ee)

            C: covenant breacher (assignee of p’or)
e.
Spencer’s Case only applies to whether a burden of a covenant runs at law.  The benefit of a covenant can run at law without the covenanting parties being in privity (neither horizontal nor vertical privity is required for benefit to run).  Reason: Burdens are encumbrances on title, whereas benefits are not.

4.
2 more (statutory) requirements for burden to run:

1)   Statute of Frauds: conveyance of interest in land must be written 

2)   Recording/Notice: Even if Spencer’s case met, a BFP of the burdened land will NOT be bound at law if he has no “notice” of the covenant, so covenantee might still be able to shed obligation per the recording statutes. 

g.
Examples of Covenants that run w/ land:

1)
Covenant that limits the property to residential purposes

2)
Covenant that provides minimum setback requirements

3)
Covenant that requires minimum spending costs on building a home w/in a particular area

B.
Equitable Servitudes: a promise that equity will enforce against assignees of the burdened land b/c of issues of fairness regardless of enforceability at law.  It attaches to the land, not just the estate.  A kind of quasi-covenant.

· Equitable servitudes: either remedy for failed covenant (Tulk), OR an independent source of right- accomplish same thing as covenant, but NOT covenant 

1.
Requirements for Equitable Servitude:
a.
Intent to run  (more flexible)

b.
Touch and concern the land

c.
 Notice  (not privity): actual or constructive notice

e. Tulk v. Moxhay (Covenants in equity): P. Tulk owner in fee of square and houses framing square w/tenants sold square to Elms w/a covenant in the deed prohibiting Elms “& his assigns” from ever constructing on the land & to keep and maintain the garden as is.  Through mesne conveyance, Moxhay came to own the garden and sought to alter it.  P sought injunction.  Though it seems to pass the Spencer’s case analysis, there was no privity b/c in England at this time privity only existed in LL/tenant relationship.   Nevertheless, the court enforces it b/c inequitable not to.  Policy reasons:

a. Elms bought it cheap b/c of restrictions and if he could just turn around and sell it for much more w/o the restrictions it would not be fair
b. An owner would not be able to sell part of land w/o rendering other part worthless  

2.
Implied Reciprocal Negative Equitable Servitude:  
a.
Sanborn v. McLean: McLaughlins owned land in a Michigan subdivision and deeded out lots w/ one-way restrictions (nothing but residences >$2,500).  Then McLean bought a lot (from McLaughlin?) w/o restrictions and began erecting a gas station in this subdivision and plaintiffs-owners in the subdivision claimed a violation of the general plan and that D was subject to a reciprocal negative easement.  D says no restrictions appear in his chain of title (no notice) and he purchased w/o notice of any negative easement.

i.
Rule:  If owner of 2 or more lots so situated as to bear the relation, sells one w/restrictions of benefit to the land retained, the servitude becomes mutual.  So when he deeds out the original lots w/restrictions, the lots he retains become similarly restricted.  There is a scheme.

ii.
Remedy here:  Implied reciprocal negative equitable servitude (not an easement b/c not one of LAWS).  

1) Intent

2) T and C

3) Notice

i. Inquiry for sure b/c of all the houses

ii. Record? Is this like Guillette where purchaser must look at all deeds out from common grantor? No, even worse. In Guillette, Daly had to look at deeds out from common grantor to find express reciprocity (“same restrictions hereby imposed on each of said lots now owned by seller”).  Here, McLean has to look at deeds out from common grantor, find ones w/ restrictions, and somehow realize these one-way covenants give rise to implied reciprocity.

C.
CC&Rs in Condominiums, Subdivisions and Planned Communities:  

1.
General: These circumstances are fertile breeding grounds for covenants and many purchasers are subject to restrictions that are not necessarily in their own deed, but in prior deeds to neighbors.  

a.
In absence of an express statement, an intention that a restriction upon one lot shall be appurtenant to a neighboring lot is sometimes inferred from the relation of the lots to each other.

b.
If there’s a scheme and restrictions imposed within that scheme, the purchasers are on notice that they will be held to those restrictions. 

c.
The criteria:

1) the intent of the grantor in imposing the restrictions (to have all prop. uniform)

2) Substantial uniformity of restrictions

3) Relationship of lots to each other 

d.
Snow v. Van Dam:  Shackelford owned a tract of land south of Thatcher road that was subdivided into lots and lots were sold (1907-1923) w/ one-way covenants (only one residence >$2,500 w/no outhouse w/o approval).  The land north of Thatcher was not subdivided or part of plan until 1919 revised plan.  

1) In 1/1923 Shackleford (promisee)(R.C. Clark (promisor) northern parcels w/restrictions 

2) 6/1923 Shackleford(J.R. Clark rest of land w/ restrictions (assignee of promisee)

3) 1933 R.C. Clark(Van Dam (a northern parcel “subject to restrictions insofar as applicable -issue of zoning law, but more restrictive cov.’s control, so zoning could not remove restriction of residence only)

4) Spencer’s case analysis:

a. Intent to run – Implied (in esse)

b. Touch and concern – yes

c. Privity – HP and VP

d. Notice – record and inquiry

5) So, J.R. Clark can certainly enforce against Snow, but what about the 1907 Ps who couldn’t get the right to enforce restrictions against the northern parcels b/c those restrictions did not exist until 1923 conveyance between S and R.C.? 2 problems:

a. SOF: No implied reciprocity in Massachusetts, must be expressed by vendor – violation of Statute of Frauds – thus, court rejects use of scheme to show burden.

b. Retroactivity: Third party beneficiary doctrine – Schechter’s way of rescuing court’s analysis.  Court allows scheme to show benefit, but this is a retroactive benefit.  

i. Someone not party to agreement can get the benefit of a promise.

ii. E.g. B promises A “I will pay D.”  A can sue, but D cannot unless A assigns D the right to sue.  B makes agreement for benefit of D.

6) Van Dam’s affirmative defenses:

a. Waiver – P’s waived their right to enforce covenants by violating restrictions themselves (unclean hands)

b. Estoppel/Laches – Ps let Van Dam’s grantor build and didn’t stop him, but court says it was petty business compared to Van Dam’s large project.

c. These are affirmative defenses: D claiming that even if benefit should run, it should not run to these Ps

e.
Citizens for Covenant Compliance v. Anderson- The Andersons own 2 parcels that are adjacent but actually in 2 different subdivisions (Skywood Acres and Friars).  In both subdivisions, a declaration of restrictions (1958 and 1977) was recorded (residences only) before the parcels were sold that the Andersons acquired.  Covenants were not written in the deed, and Andersons wanted to operate winery and keep llamas.

1) Citizens are D in Spencer’s case sense, but it has no interest in land (it’s a group of homeowners), so no privity – how can it enforce? Members are in privity.

2) Pre-1968- CA had strange statute that said that HP was fatal to running of covenants (opposite of Spencer’s case)

a. So Skywood cov.’s can’t run b/c DR rec’d in 1958, but court calls it equitable servitude b/c no cov. (and DR gives record notice)

3) New statute 1468 (post-1968 amendment) – HP no longer fatal, but not required, so Friars covenants can run.  VP relaxed (any interest therein described)

4) Intent issue: What about holding in Werner that cov.’s must be written in deed.  Court says Werner is about joint intent and that deed shows this, but intent can be shown other ways.

a. RULE: IF restrictions are recorded b/f the sale, the later purchaser is deemed to agree to them – purchase w/knowledge of restrictions evinces buyer’s intent to accept their burdens and benefits.

i. Inferring intent – this violates SOF; using the recording statute to imply intent at the time of transaction.

5) RULE:  Merely recording the DR does not create mutual servitudes, rather they spring into existence only upon an actual conveyance. (b/c cannot impose restrictions on your own land – cannot create an interest in yourself in your own land)

6) Finance issues in light of Citizens
a. Hypo:
i. 1977 – Grantor rec. D.R

ii. 1978 – Grantor(TD on all lots(Bank

iii. 1979 – Grantor(Grantee (lot 1)

iv. 1980 – TD(NJF (all other lots)(3rd party buyer

b. TD could be considered conveyance that triggers restrictions and NJF relates back to state of title at TD, so buyer takes subject to restrictions.  Counter argument is that restrictions did not arise until lot 1 sold, in which case 3rd party takes free of restrictions.  Schechter thinks language in Citizens allows for TD to be conveyance.  

c. Merger:  IF owner of lot 1 was the purchaser at the foreclosure, restrictions would disappear b/c all lots would be in the hands of one owner.

2.
Touch and Concern:

 Neponsit Property Owners Assn v. Emigrant Industrial Savings Bank: Neponsit realty sold Deyer land w/covenant in deed to pay dues to homeowners assn.  Eventually,  Deyer defaults and D. Emigrant gets prop. by JF. Issues:  Does this covenant really touch and concern since it has to do w/ $$ to maintain exterior of land?  Is the covenant enforceable by a homeowner’s association (who isn’t a grantee)?
a.
Intent: Deed expressly stated covenant would bind assigns.  

b.
Touch & Concern:


Generally, burden of an affirmative covenant does not t & c (so won’t run), whereas negative covenant does.  Why? B/C much easier to enforce “don’t let trees grow taller than 20 ft.” than “keep trees neat and tidy.”  Often a covenant to pay money has been thought of as personal, not touching and concerning.  But this cov. To pay money is an easily ascertainable thing to enforce, not vague like “neat and tidy.” 

1) Tests:

a. Bigelow test- If covenator’s legal interest in land is rendered less valuable by the performance, then the burden of the cov. satisfies T and C.  If covenantee’s  legal interest in land is rendered more valuable(T and C

i. But this would make almost anything T and C, including a promise to bake a loaf of bread everyday.

ii. Circularity- anything that benefits is a covenant, yet anything that is a covenant can be a benefit.  Same for burden. Circularity of reasoning: to t and c, it must affect legal relations, so b/c it affects legal relations, it t and c’s. (?)

b. Court’s test:
i. Does covenant substantially alter the legal rights which otherwise would flow from ownership of the land and which are connected with the land?
c. Class discussion:

i. Covenant should not make land inalienable (narrow pool)

ii. Should not violate expectations of purchaser

c. Privity: usually requires that the party enforcing the covenant owns the property which benefits from such enforcement.  Homeowner’s association is an exception: association was created solely to act as assignee of the benefit of the covenant – so it has no interest OF ITS OWN in the enforcement of covenant.  There’s a distinction between the corporate property owners association and the property owners themselves for whose benefit the association has been formed.  Court says: landowners=NPOA, basically the same, but this is problematic.  SO:
a. NPOA is agent of landowners acting on behalf – court’s way of getting result
b. Third party beneficiary status of NPOA:  Deed says: “assigns may include a prop. owner’s association…sums provided shall be payable to such association.”
d. Caullett v. Stanley Stilwell & Sons, Inc.: D developer conveyed empty lot to P for $4,000 w/ covenant that said D reserved the right to build the original dwelling on the premises delineated as covenant running w/land intended to bind assigns, heirs, etc.).  Two issues: 

1)
Contract is too ambiguous to enforce (what kind of dwelling, etc.) – this is enough to kill the issue as b/w Caullett and Stanley.  But if P wants to sell prop, P needs to make sure burden won’t run so that prop. is alienable.  

2)
Covenant does not touch and concern the burdened parcel b/c the covenant is personal to one of the parties.  

a. RULE: If the benefit is in gross (personal) the burden will not run.

b. If the burden is in gross (personal) the covenant can run to the benefited parcel.   

D.
Termination of Covenants
1.
Express Release/Rescission/Termination: All parties to the covenant elect in writing to terminate the covenant.   

2.
Merger:  Lot A and Lot B had covenants between them.  If one owner buys both lots, the covenants are terminated.  

3.
Expiration by Operation of Law: If covenant was written to only last 15 years, then after the date was up – no more covenant.  

4.
Changed Conditions: If the conditions in the area are so changed that the original purpose of the covenant cannot be accomplished or is no longer of substantial benefit to the community, a covenant may be terminated.  This is a contextual standard.

a. Western Land Co. v. Truskolaski:  D.developers subdivided a 40-acre dev’t and imposed restrictive covenants (SFDs only).  Now D wants to build grocery store on3.5 acres.  The area had changed, so Western argues that commercial dev’t should be allowed (they have potential estoppel problem since they created them). Developers argued the land would be valued higher as commercial property.  Ds are using the doctrine of changed conditions as a defense to an already running covenant.  Court ruled: As long as the original purpose of restrictive covenants can be accomplished and is of substantial benefit to the restricted area by the enforcement, the covenant will stand even if the prop. has a greater value if used in other ways.   The court found such benefits inure to the neighborhood (safety for kids, traffic, etc.).  The court did not balance the interests here – even if they cannot sell the land as a residence b/c nobody wants to live there, it’s too bad.  The court is a little vague w/substantial benefit idea – we should look to conditions within and without area to determine.

a. Zoning Ordinances: Ds argue that city council’s zoning area for comm. use shows Ds are correct.  But they cannot overrule covenants UNLESS they make the compliance with covenants illegal.  More restrictive controls.

5.
Legal Remedies/Terminations:

a.
Waiver – intentional relinquishment of known right

b.
Abandonment: failure to assert a right

Ds argue that covenants no longer enforceable b/c homeowners waived or abandoned them due to violations by homeowners.  But Ds caused one of these violations by making a parcel less than 6,000 square feet.

6.
Equitable Remedies/Terminations:

a. Estoppel/Reliance: Inconsistent positions - If a benefited party acts in such a way as to lead a reasonable person to believe that the covenant was abandoned, and the burdened party acts in reliance to this, the benefited party may be estopped to enforce the covenant.

Laches: A delay causing prejudice.  If you sit on your rights for a long time without enforcing them, you’ve waived your right to enforce them.  

Unclean Hands:  a subset of estoppel – participating in violation also

VII.  CONCURRENT OWNERSHIP
A.
Tenancies in Common



1.
Separate but undivided interests in property




2.
Unity of possession is only essential unity

B.
Joint Tenancies



1.
Right of survivorship – most important – A surviving joint tenant succeeds to the share 



of the deceased by virtue of the conveyance that created the joint tenancy, not as the




successor of the deceased.  Deceased’s interest vanishes.



2.
The interests of all tenants must be equal in all respects

a.
Four Unities:





i.
Time – interest must be acquired at the same time





ii.
Title – must acquire title by the same instrument or joint adverse possession





iii.
Interest – equal undivided shares and identical interests by duration





iv.
Possession – each must have right to possession of the whole (after joint tenancy is 








    created, one joint tenant can give exclusive possession to another)


3.
Joint tenants can change their interests into a tenancy in common by:

a. Mutual agreement destroying one of four unities

b. Unilateral action:

a. Conveying interest to a 3rd party

b. Riddle Rule: Execution of a written instrument that evinces intent to sever, including a deed or written document
i. Riddle v. Harmon – Mr. and Mrs. Riddle purchased a parcel of real estate as joint tenants and Mrs. Riddle is dying and does not want her husband to get her interest by right of survivorship.  So she conveys a deed from herself as joint tenant to herself as tenant in common.  She dies.  He claims he still has joint tenancy b/c common law rule was one could not destroy joint tenancy unilaterally – need strawman (which lawyer should have done).  Court allows it b/c joint tenants have the right to convey their separate estates by gift or otherwise w/o knowledge of other joint tenant.  The court says that since she could have severed by a variety of circuitous methods, she may sever w/o the use of intermediary device b/c of her clear intention.
ii. CA 683.2 (b) – A joint tenancy severed contrary to a written agreement (e.g. a K that says that joint tenancy can only be severed w/consent of other joint tenants) will not defeat the BFP4V unless he has knowledge (knowledge is not the same as notice).  This means that even if recorded, the BFP may win if he has no actual knowledge.
4.
Finance and Tenancies

a. Survival of mortgage/Severance of JT: Harms v. Sprague – Facts:

a. 6/73 – William and John Harms took as joint tenants

b. 6/81 – John co-signed a note and gave a mortgage on his interest in the prop to help Sprague pay for other real estate – mtg. To be paid in 6 mo.’s from proceeds of sale of John’s interest.  John died 2 days shy of 6 mo.’s and by will, Sprague was devisee of his entire estate.  

c. Who has right to property, William or Sprague?

i. First issue: Is a joint tenancy severed when less than all the joint tenants mtg. their interest in the prop? Unity of title at issue – does encumbrance destroy it? Two possibilities:

1. Title theory of mortgages – a mtg. is a conveyance of legal estate vesting title to the prop. in the mtg. (transfer of lien=transfer of title)– court rejects this

2. Mtg/lien as contingent interest in property – liens are not grants of title, only contigent transfers of title (lien=contigent transfer of title). Contigent on foreclosure sale (TD) or end of redemption period (mtg.).  This is the rule in CA, but not everywhere.  So, mtg. does not sever joint tenancy.

a. Hypo: If mortgagee foreclosed, joint tenancy severed

ii. Does mtg. survive the death of the mortgagor as a lien on the property?

1. No, b/c right of survivorship is created when tenancy is created, so mortgagee (bank) took lien subject to right of survivorship.  That is, the mtg. was junior to William’s right of survivorship.  See rule above (right of survivorship). 

a. Hypo:
William could have subordinated, making the survivorship junior.  Note:  This would not make him liable on the note (i.e. not an assumption), so not liable for deficiency, but he would but putting his interest at risk.

b. Survival of Judgment lien: Dieden v. Schmidt – Facts:

a. Some earlier time: Dieden executes TD to Bank 1

b. 1982 – Dieden records abstract of judgment and obtains lien against Diedens’ RP in Berkeley

c. 1991 – Diedens execute TD to FNB (Bank 2) on Berkeley RP - refi

d. 1992- Schmidt renews judgment, but only against Mr. Dieden – recorded (Diedens are tenants in common).  Note, when renewal of judgment done properly, it relates back to original judgment lien so it doesn’t lose priority.

e. 1994 Diedens as tenants in common(Diedens as joint tenants (RP in Berkeley)

f. 1998 Mr. Dieden files action against Schmidt to quiet title.

g. 1999 Mr. Dieden dies leaving Mrs. Dieden as surviving joint tenant

h. Issue: Does Schmidt’s interest vanish w/death of Mr. Dieden since his interest vanishes as joint tenant?  

i. No.  Here, the right of survivorship is junior to the judgment lien

i. Next Issue: Is FNB senior to judgment lien? 

i. Equitable Subrogation - Here, FNB argues it should have priority over j/lien b/c it should be equitably subrogated to TD1’s position since TD2 was used to retire that debt.  This may work b/c j/lien creditor is not a “reliance creditor”, i.e. someone who lent $ to debtor in reliance on prop.’s value to get paid back.  

ii. FNB should have: taken an assignment of first loan, then it would have assumed bank 1’s position

VIII.
NUISANCE
A.
Public Nuisance – more common than private; usually many victims so prosecuted by public 

agencies.
B.
Private Nuisance: any substantial non-trespassory invasion of another’s interest in the private use and enjoyment of land (Morgan v. High  Penn Oil) The maxim for private nuisance is “so use your property that others are not injured.”  At some point, a nuisance becomes a trespass, an arbitrary line. 2 kinds:

1.
Nuisance Per Se: An illegal activity that is a nuisance no matter how reasonable the D’s conduct (e.g. nuclear waste)

2.
Nuisance Per “Accidens”: “b/c of circumstances.” Under the specific circumstances, this is a nuisance; like a pig farm in a residential area.
C.
Morgan v. High Penn Oil Co. – A trailer park was built in 1945 and refinery built in 1950 


that was 1,000 feet from P’s dwelling.  The area was quasi-industrial.  D emits nauseating 


gases that would render normal people sick – substantially impaired use and enjoyment.



Remedy here was injunctive relief in lieu of permanent damages b/c once we pass threshold


of substantiality, injunction will result.



Two Types:



1) Intentional – intent to engage in conduct (no malice necessary, just purpose/knowledge 


    know or should know harm will be caused).  Court says must have substantial interference 


    w/use of land to impose liability on D – a threshold test (not a burden/benefit balancing 


    test).   



2) Unintentional – negligent/reckless/ultrahazardous
D.
Liability for nuisance:



Need:
1)  Substantial interference w/use and enjoyment (substantial harm)





2)
Must be:

a. Intentional and unreasonable (not common to area); OR

b. Unintentional result of neg/reckless/ultrahazardous (S/L) activity

E.
Note: Emerging trend is to have a combination of threshold and balancing tests where the threshold imposes liability, but the balancing sets damage amount (i.e. avoids injunction) and forces company to internalize the externalities which should ultimately result in mitigation of harm.  

IX.  
ZONING


A.
A solution to incompatible use problem


B.
Problems arise when zoning occurs and something becomes a non-conforming use:



1)
Immediate taking ( pay money



2)
Amortization – give time for existing use to change, then don’t have to pay

a. If downzoning occurs (from industrial to light industry, e.g.) and there is an existing structure, amortization must be given.

b. If vacant lot, no amortization or compensation need be given, unless someone has spent $ in reliance on absence of zoning and zoning change has hurt them.  This is the doctrine of vested rights (a variant of estoppel).  This may enable the property owner to continue w/dev’t despite downzoning.  


C.
Spot Upzoning – enables business owner to more intensely develop property


D.
Spot Downzoning – neighbors get together to push your dev’t out.  This can be done by $ and 

influence over zoning board, or by ballot proposition.


E.
Remedies for prop owners who have non-conforming use under new zoning laws:



1)
Get a variance – an admission that project is not in compliance, but conditions will be 



attached to mitigate harm



2)
Conditional use permit – project is legal as long as comply w/existing conditions

X.
Eminent Domain

A.
Gov’t can condemn land for “public purpose” – more economical



1)
Kelo v. City of New London – City had approved a dev’t plan “to create in excess of 



1,000 jobs,” etc.  Dev’t agent had purchased prop. from some owners but some held out.  



City was designated a “distressed municipality” – city gave NLDC (a private entity) the 



authority to exercise eminent domain in the city’s name.  Supreme Court of US allows



this b/c “public purpose.”  




a.
Private to private rule appears to be meaningless – one-to-one transfer of property from 



A to B to be put to better use – court says this would raise suspicion but is not the case



here

c. Court invites states to impose public use requirements that are stricter than federal 




baseline.


B.
Regulatory taking

1) Where downzoning amounts to a taking w/no compensation



a.
Hypo: A purchases prop near beach in late 60’s and hangs on to it w/o building for 


purposes of using it in retirement.  Coastal commission later comes in and prohibits


building – A still has to pay taxes and mortgage, but land is almost worthless now 


(can’t do anything w/it)




i.
Rule: IF all value has been taken(compensation




ii.
If even a little value remains after regulation(no compensation

PI
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