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EXAM TIPS
-Factual uncertainty = hidden points
-Use subheadings to guide the reader
-Short sentences and paragraphs
-Jot down headings of materials didn't get to
-If there is time, jot down the "red herring" issues briefly, indicating that they are red herrings and decided not to discuss them

1. Identify parties w/ their titles (will help describe rights/obligations)
2. Draw out relationships

Double-dealing grantor
1. Are all of the conveyances valid? (intent to deliver, actual delivery, etc)
2. Who has common law title?
3. Who can divest the common law title holder?
4. Can subsequent purchaser divest under shelter rule? or violating zimmer rule?

I. Adverse Possession
A. Hostile - Without permission and under claim of right
1. Claim of title
a. Only can possess what is occupied
b. Must improve or enclose land to occupy it
2. Color of title
a. Claim based on document (deed, will, judgment, decree) that is defective or invalid
b. Can possess all property named on document
c. May add option for land used for fuel or timber
3. States of mind (court may require one or several for claim of title)
a. Good Faith - AP mistakenly believes ownership
i. In CA, mistaken belief not hostile if 
 - Believes someone else owns the land or
 - Only wants to claim land that is owned
b. Bad Faith - AP knows land does not belong to him, but claims anyhow
i. Knows land belongs to another or
ii. Does not know who land belongs to
4. Irrelevant - State of mind does not matter as long as claim of right is made
B. Open - AP takes possession so as to put owner on notice
1. Done by improvement or enclosure
2. Based on notion that owners need to watch their land
C. Notorious - Takes possession so as to put rest of world on notice
D. Exclusive - Cannot share with anyone and to degree any other owner would
E. Continuous - For entire time of statute of limitations (5 years in CA)
F. Taxes - In CA and other western states, AP must pay taxes
1. Can still claim prescriptive easement w/o taxes
G. Misc Rules
1. Tacking
a. Subsequent APs can tack their years onto each other if there is privity (relationship)
b. Reverse Tacking: True owner sells to another, SOL does not restart
2. Disability
a. If true owner is minor or disabled at moment of action, SOL is tolled until able to sue for right of ejection
b. If true owner is able at moment of action, then becomes disabled, SOL is not tolled
3. Title is transferred by operation of law and is not recorded
a. AP must file quiet title action against former owner and any other potential owners in order to get titled record
4. Adverse Possession of Sublease
a. Can adversely possess leasehold against tenant
b. Once leasehold terminates, landlord retakes property
c. AP gains no ownership rights
4. Adversely Possession of Prescriptive Easement
a. Open & Notorious refers to use, not improvement
b. Do not need to pay taxes (if required to own in state)
c. Never expires - can be recorded and sold with real property
II. Landlord/Tenant Law
A. Leasehold Estate - Property possessed by another under an estate from owner
1. Life Estate
2. Tenancy of Estate for Years
3. Tenancy at Will
4. Tenancy at Sufferance
B. Holdovers
1. English Rule - Landlord required to deliver actual possession with legal possession
2. American Rule - Landlord only required to deliver legal possession. Tenant must deal with holdovers to gain actual possession.
C. Landlord Duties
1. Implied Covenant of Quiet Enjoyment 
a. Lessor guarantees lessee's possession will not be interfered with by one with paramount title
2. Warranty of Habitability
a. Lessor guarantees property will be habitable
b. Property that is not habitable results in constructive eviction
D. Sublease
1. Sublessee takes possession for period less than the original lease
2. Sublessee has no obligation to lessor without assumption
3. PE and PK between sublessor and sublessee
4. Relationship between lessor and sublessor does not change
E. Assignment
1. Assignee takes possession of entire estate
a. Assignor may not retain any interest in the estate
2. Assignee has PE with master lessor, but not PK w/o assumption
3. Assignor retain PK, but not PE
4. Assignor and assignee have no ongoing privity
F. Assumption
1. Assumption creates PK between lessor and sublessee/assignee
2. sublessee/assignee must explicitly state the assumption of the covenants of master lease
G. Breaking Privity
1. Exoneration
a. New Deal is struck between lessor and sublessee/assignee that materially alters the relationship and exonerates those not part of the new deal
b. if tenant consents to changes, no exoneration
c. often done accidentally/unintentionally
2. Novation or Surrender and Release
a. landlord and tenant release each other from obligations and liability
b. often done for money or other consideration



III. SALE OF LAND
A. Contract of Sale
1. Equitable Conversion (Common Law)
a. buyer has equitable title at signing of contract for sale 
i. buyer takes risks of owning property (ie damage, injury, etc)
ii. seller holds insurance in trust for buyer
b. Legislative statutes dictating loss onto possessor
c. Contract can allocate losses on possessor
d. If a party dies, estate may be required to fulfill the contract
i. Seller has right to the money
ii. Buyer has right to the property
2. Merger (Common Law)
a. Final deed cancels out earlier contracts/agreements
b. Clauses/terms not included in final deed might be no longer enforceable
c. Practical way of dealing is mention the previous agreement so it either survives or is superceded
d. Use varies based on jurisdiction
3. "Time is of the Essence"
a. Included in every deed to compel performance
b. allows parties to withdraw or demand compensation if closing date is missed
4. Marketable/Merchantable title
a. property is unmerchantable if it has substantial flaws that would subject holder to litigation or cause injury to holder
b. City ordinances do not make title unmerchantable - buyer should be aware of public ordinances
i. violations of ordinances does render title unmarketable
c. CCRs do make title unmerchantable if not carved out
d. Not having access to land affects market value, but not marketability of title (majority rule)
i. minority rule: lack of legal access renders title unmarketable
5. Disclosure
a. Brokers and sellers have duty to disclose material defects in writing to buyers
b. Duty requires a "diligent visual inspection"
c. Brokers have duty to disclose agency relationship
6. Statute of Frauds
a. Common Law requirement for real estate transactions to be in writing
b. At minimum, must signed by the party bound, describe the property, and state a price
c. Modified by the ULTA (Uniform Land Transactions Act) to not needing a specific price if parties refer to price and indicate the method to be used to determine it
d. Although generally valid, courts split on electronic messages satisfying SOF:
i. where information is all there over several emails, is as good as any written document or
ii. SOF weakened by not allowing time to think before being formally bound
B. Covenants/Warranties
1. Do covenants run with the land?
a. Majority rule: warranties do not run with the land
b. Minority rule: right to sue under covenants is implicitly assigned to subsequent grantees and can be asserted by remote grantee Rockafeller
2. Quitclaim Deed: no warranties
3. Special Warranty Deed: only warrant against own acts
a. seller must be involved in creating defect to be liable
4. General Warranty Deed: warrants against all defects, regardless of fault
5. Present Covenants
a. violated at time of conveyance, if at all
b. Seisin - seller owns what is to be conveyed
c. Right to convey - seller allowed to convey (eg, trustees not allowed to convey w/o permission)
d. Covenant against encumbrances - land is not encumbered
i. includes liens, mortgages, easements, CCRs
6. Future Covenants
a. violated in future date, if at all
b. General warranty
i. Grantor will defend against LAWFUL claims and compensate for losses
ii. If grantee wins, claim not lawful and grantor does not owe
c. Quiet Enjoyment
i. Grantee's possession will not be disturbed by someone with paramount title
ii. Can only be invoked if grantee has ACTUAL possession
iii. Must be constructively evicted, threat of superior title not enough
iv. Being divested does not violate quiet enjoyment - sbfp4v has inferior title, but wins despite of it
d. Further Assurances
i. Grantor will execute documents needed for perfecting title
ii. Includes recording any prior conveyances
C. Estoppel by Deed
1. Grantor that acquires title after conveying to grantee is assumed to be holding/acquiring title in trust for grantee
2. Grantor is estopped from claiming as own
3. Title automatically passes to grantee
4. Exception: some courts hold that a quitclaim deed does not represent title, so no estoppel by deed action
5. Grantee must use quiet title action or covenant of further assurances to correct the records
D. Delivery 
1. Must have intent to presently transfer title and actual delivery
2. Conditional delivery must be given to third party Sweeney
a. Delivery to grantee assumes all conditions have been satisfied/waived and are now void
3. Blank Deed
a. May be considered null until name is filled in, effective on that date
i. grantee must have permission from grantor to fill in (implied or expressed)
b. May also be construed as a conditional delivery
E. Forgery and Fraud
1. If grantor forged deed, no title is transferred (never had it to transfer)
2. If grantor received deed through fraud, then a good-faith purchaser gets voidable title (title was transferred, even if unintentionally)
a. Original grantor is required to pay attention



IV. Recording
A. Common Law: Title passes to first conveyance
1. First is time is first in right
B. Subsequent bona fide purchaser for value can divest common law title using the recording statutes
1. SBFP4V is deemed to have relied on records and was misled by unrecorded deed
2. Purchaser includes any voluntary conveyance, including donee, inheritance, & mortgage
a. does not include adverse possessor - not voluntary
3. Bona fide refers to a purchaser in good faith who neither knows nor should know of previous transfers
a. Expected to question issues with recorded chain of title and inspect property for possessors
4. For value excludes donees and inheritances
a. donees are not expected to rely on records for title and are not misled
C. Statute (3 choices)
1. Race: First person to record prevails
a. knowledge of previous unrecorded deeds irrelevant
b. limits litigation
2. Notice: Subsequent purchaser w/o knowledge of previous unrecorded deeds will automatically prevail
a. subsequent purchaser need not be recorded himself
b. considered "on notice" to all deeds recorded prior to conveyance
c. knowledge of previous unrecorded deeds prevents prevailing
d. expands litigation based on who knew what and when
3. Race-Notice: Prior unrecorded conveyance will not prevail against subsequent bona fide purchaser for value who first records
a. spfp4v must record first
b. spfp4v must not have knowledge or constructive notice
D. Indexes
1. Grantee-Grantor Index
a. First step in search
b. trace back title from where each grantee gained title
2. Grantor-Grantee Index
a. Next step
b. trace title forward to see where each grantor transferred title
3. Tract Index
a. parcels indexed by number and records all conveyance on property
b. will identify wild deeds outside chain of title
c. uncommon
E. Defective Recordings
1. "Mother Hubbard" clauses Luthi
a. transfers property without providing description (see incorrect property description)
b. valid between the parties
c. notice not provided to other parties
d. duty by owner to inform recorder of all property descriptions
2. Errors
a. Mis-indexing by government office: purchaser bears risk
b. All others: owner/seller bears risk
3. Deeds to other lots in subdivision
a. purchaser has duty to check other deeds in subdivision
b. held to covenants in other deeds, even though not appearing in own deed
4. Incorrect Name/Spelling Orr
a. Idem Sonans: misspelling that sounds identical
i. Majority rule: does not give notice (great burden on purchaser)
ii. Minority rule: does give constructive notice (purchaser should look for misspellings)
5. Invalid Acknowledgement Messersmith
a. Lack of notarization does not allow recording, deemed unrecorded
b. May be latent defect not obvious to searcher
6. Incorrect Property Description
a. written instruments must describe property with sufficient specificity so land can be identified
b. no constructive notice if searcher unable to see property of interest is being conveyed
c. owner has duty to notify recorder's office of correction in property description
7. Defective Documents
a. Patent Defect
i. Automatically puts purchaser on notice. Searchers are expected to look at the deeds they are searching for.
ii. Patent defect removed bona fide status
b. Latent Defect (2 approaches)
i. Majority rule: latent defect puts searcher on notice, erasing bf status
ii. Minority rule: searcher not on notice because defect is not clear
8. Shelter Rule: A subsequent purchaser may shelter under grantor's status as bfp4v. 
a. subsequent purchaser need not be bfp4v to employ shelter rule - can have actual knowledge of prior unrecorded interest
b. if unable to use shelter rule, subsequent purchaser must establish own bfp4v status
c. original double-dealing grantor cannot use shelter rule - cannot deny knowledge of additional deed due to estoppel by deed
9. Zimmer Rule: A race-notice statute protects a subsequent purchaser who first records only if prior conveyances in chain of title are also recorded before the common law title holder.
a. May not be gone if received title via quitclaim deed
b. A SBFP4V should have questioned the gap in chain of title
10. Wild Deed: A validly recorded deed that does not connect to the chain of title.
a. deemed unfindable and give no notice
11. Judgment Liens
a. suit must involve the property to invoke recording statute
b. lien can be placed on grantee's property due to suit against grantor UNLESS grantee records prior to filing of suit
c. judgment liens are good for 10 years and can be renewed for an additional 10 years

V. FINANCE
A. Judicial Foreclosure (Sheriff's Sale)
1. Creditor can obtain deficiency judgment from the debtor
2. Takes longer than NJF
3. Debtor retains right of redemption - debtor has 1 year to buy back property at auction price
B. Non-Judicial Foreclosure (Trustee Sale)
1. Creditor holds auction without a court
2. No deficiency judgment allowed (580d)
3. No right of redemption
4. Faster than judicial foreclosure
C. Credit Bid
1. Creditor is given credit to bid equal to the amount owed
2. Full-Credit Bid: Bank bids using full amount of debt. 
a. Puts property on books at higher value. 
b. Bank unable to make claim against debtor or insurance
3. Partial-Credit Bid: Bank bids using less than full amount of debt. 
a. Property goes on bank's books at lower value
b. Bank able to make claim against debtor or insurance
D. 580d
1. After NJF, creditor is unable to get deficiency judgment
2. No deficiency judgment makes up for debtor's loss of a right of redemption
3. Does not directly protect guarantors, but can make their subrogation rights meaningless if bank pursues NJF
a. Gradsky case: Bank that chooses NJF must bear the limitations and cannot pursue guarantor
E. Guarantors
1. One person gives personal guaranty for another's debt
2. Guarantor is secondarily liable at common law
3. Subrogation rights: Guarantor gains creditor's rights against debtor once they pay the debt
4. section 2856/Gradsky waivers: Guarantor can waive defenses and rights. 
a. Typically include:
i. requirement bank pursue debtor first
ii. bank not impede subrogation rights
iii. rights of reimbursment
iv. all suretyship defenses
v. any other rights or defenses
b. Specific language not required, but safe harbor language included in statute
5. Sham Guarantor
a. Guarantor and debtor are actually same person
i. Happens when corporation is formed specifically to get loan and make debtor a guarantor
ii. Sometimes occurs when creditor wants to get around 580d protections
b. Sham Guarantor's waiver of rights meaningless
c. May be referred to as Alter-Egos
F. section 726 One Form of Action Rule
1. Recovery for debt secured by trust deed limited to one form of action
a. Action defined as ordinary court proceeding where one party prosecutes another for declaration, enforcement, or protection of a right
2. Violation of 726 results in forfeiture of the lien
3. Cannot be waived by debtor
G. 726c Junior Interests
1. JF only extinguishes junior interests that are a party of to the JF
2. NJF automatically wipes out junior interests
a. Subordination Non-Disturbance Attornment clause: regardless of lease's interest position, tenancy will not be disturbed if tenant is not in default. Tenant agrees to recognize new purchasers as landlord.
i. without SNDA, lease becomes month-to-month 
H. Doctrine of Relation Back
1. The NJF relates back to the execution of the TD
I. Doctrine of After-Acquired Title
1. If original owner reacquires property after foreclosure, junior TD reattaches

VI. EASEMENTS
A. Types of easements
1. Affirmative: right to enter land of another
2. Negative: right to stop another from doing something on their land
a. Common Law: only 4 negative easements, Light, Air, Water, Support (LAWS)
3. Appurtenant: benefits a specific parcel
a. benefitted parcel is dominant
b. burdened parcel is servient
4. In Gross: benefits a specific person
a. does not run with the land
B. Easement Creation
1. Express Agreement
2. Estoppel (Irrevocable License)
a. licenses considered K right, not an interest in land
b. license becomes irrevocable if licensee has constructed substantial improvements on the easement in reliance of the license
c. minority: improvements can be to the dominant parcel
3. Implication through prior use
a. owner uses part of land to benefit another part (quasi-easement)
b. upon severance of the land, implied easement springs into existence
c. easement must be apparent, continuous, reasonably necessary and in use at time of severance.
i. some courts say strict necessity instead of reasonable necessity
d. if servient parcel is granted, then easement is impliedly reserved
e. if dominent parcel is granted, then easement is impliedly granted
4. Implication through necessity
a. common owner of dominant and serviant parcels
b. at time of original severance, easement needed to access locked parcel
c. necessity at severance must be strictly needed, not merely convenience
5. Prescription
a. user of easement is hostile, open, notorious, and continuous
b. exclusivity varies based on jurisdiction
C. Assignment and Divisibility
1. Personal Easement in gross
a. not divisible or assignable unless evidence of contemplated intent
2. Commercial Easement in gross
a. One Stock Rule: easement indivisible, must be used as one stock to avoid overburdening servient tenament
b. may or may not be assignable based on jurisdiction and grantor's intent
3. Easement Appurtenant
a. generally assignable with the benefited property
b. divisibility must be within the contemplated intent at time easement granted
4. Common Law Rule: Cannot reserve interest in property to a stranger in title
a. Willard exception: grantor's intent to reserve easement for 3rd party beneficiary
b. Could transfer property to 3rd party who grants back and reserves easement
D. Scope of Easement
1. Benefit of easement cannot be used for other parcels
a. courts concerned about over-burdening servient parcel beyond initial grant
b. minority: easement can be extended if no additional burden on servient parcel
E. Destroying an easement
1. Expiration: Terms set fixed date or terms ending easement
2. Merger: easement holder acquires title to servient estate (can't have easement on own land)
3. Release: easement holder surrenders the easement
4. Abandonment: easement holder manifests clear intent to abandon the easement
5. Changed circumstances makes easement unnecessary/impractical
6. Prescription: Servient estate adversely possesses the easement

VII. COVEVANTS
A. A promise concerning the land
B. Spencer's Case determines whether it runs at law
1. Intent for promise to run
a. Expressed intent - burden runs
b. Implied Intent
i. if subject of covenant is in existence: burden runs
ii. if subject of covenant is not in existence: burden does not run
2. Privity (Horizontal and Vertical)
a. Horizontal privity requires an interest in land passes between the promisor and promisee at time of the covenant
i. lack of horizontal privity means covenant only enforceable against promisor, not assigns
b. Vertical privity requires assignee to get complete estate owned by assignor
i. originally, vertical privity only between landlord and tenant
ii. now, vp between lessor and lessee, but not sublessor and sublessee
iii. more important for burden to run than benefit 
iv. ways around vp if not direct transferee of the land
- alter-ego: people behind corporate entity are transferees
- agent: party enforcing covenant representing people who have interests
- 3rd party beneficiary: promise given for the benefit of another
3. Touches and Concerns the land
a. covenant involves the land
b. purely personal covenants do not touch and concern
c. grey areas may be decided by stari decisis
d. some tests require looking at whether the covenant increases the value of the benefited parcel and decreases the value of the burdened parcel
4. Statute of Frauds
a. Required for any interest in land to be written
5. Notice to burdened party
a. recorded in chain of title
b. if not in chain of title, perform recording statute
C. Equitable Servitude
1. Covenant enforced due to equity. (Fallback to Spencer's Case)
2. Elements
a. Intent for promise to run
b. Touches and Concerns the land
c. Notice to subsequent assignee
i. Actual notice
ii. Record notice
- Direct chain of title
- Indirect chain of title
- Inquiry notice
3. Implied Reciprocal Negative Equitable Servitude
a. Common grantor sells lot with a restriction
b. subsequent lots in same subdivision subject to the restriction
4. Declaration of Restrictions
a. recorded declaration of restrictions can be used to burden properties before they are sold (in essence, a quasi-covenant)
b. buyers are deemed to agree with the declarations by act of purchasing
5. Schemes
a. scheme show intent to have restriction be appurtenant to neighboring lots
b. purchasers deemed to agree with restrictions recorded in overall plan
6. Homeowner's Associations
a. covenant to pay money usually does not touch and concern
b. covenant to pay money that benefits other parcels by improving the land do touch and concern
D. Termination of Covenants
1. Abandonment: conduct shows absence of intent to assert the covenant 
2. Laches: Delay in enforcement causes reliance that covenant won't be enforced
3. Estoppel
4. Waiver: intentional relinquishing a known right
5. Merger: burden and benefit owned by one owner
6. Release/recission: parties expressly released from covenant
7. Expiration: statute or covenant expires after certain number of years
8. Change in conditions: circumstances frustrate original purpose of covenant
a. changes must be substantial
b. covenant stand as long as original purpose can be accomplished and substantial benefit from covenant
c. zoning ordinances do not affect covenants unless they are made illegal
VIII. CO-OWNERSHIP
A. Co-owners may encumber their separate interest without consent of others and without affecting the interests of others
B. Tenancy in Common
a. No right of survivorship
C. Joint Tenancy
a. right of survivorship is main right
i. interest created moment joint tenancy created
ii. after death, other tenants get interest free of lesser encumberances
- Banks take risk that joint tenant will die first
b. Unless statute states otherwise, conveying interest to another severs that interest
c. unilateral se
