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I. ADVERSE POSSESSION AND PRESCRIPTIVE EASMENT

A. Elements

1. Hostile

i. “Without permission”

ii. Three states of mind

a. Irrelevant (objective)

1. State of mind doesn’t matter as long as AP is acting under a claim of right

b. Good faith: AP mistakenly believes he owns the land

1. In California, mistaken belief qualifies as hostile UNLESS

i. He believes someone else might own the land

ii. He only intended to claim the land that was already his

c. Bad faith: AP knows that he does not own the land

1. He knows that the land belongs to someone else, OR

2. He does not know who it belongs to

2. Open

i. AP takes possession in such a way to give sufficient notice to true owner that he is adversely possessing

3. Notorious

i. Telling the rest of the world that AP is trespassing/possessing

4. Continuous

i. For the requisite period of time (statute of limitations)

5. Exclusive

i. AP cannot share with true owner or public

ii. AP must be in actual occupation of the land

a. AP is entitled to only the land he is occupying (except with color of title)

b. Actual occupation is to the degree that any other person would occupy the land

6. Taxes

i. In California, adverse possessors must pay taxes on land

ii. If AP not paying taxes, they can still claim prescriptive easement

B. Color of Title

1. Claim found on a deed or written instrument that is actually defective or invalid

2. Constructive possession

i. An AP claiming under color of title is entitled to the all the land described on the instrument, not just what he possesses

a. Exception: if the extra land is being occupied, AP not entitled to that portion

C. Tacking

1. Subsequent AP’s can tack on their years to each other if there is privity

i. An AP ousting another AP cannot tack; SOL will restart

2. Reverse Tacking: if true owner sells to another, SOL does not restart

D. Disabilities

1. SOL does not begin to run if true owner is disabled (minor, imprisoned, or insane)

i. SOL starts running once the disability lifts

ii. For minors, SOL begins once true owner becomes age of majority (usually 18)

2. Subsequent disabilities don’t count: true owner must be disabled at AP’s arrival

II. LANDLORD AND TENANT

A. Types of Estates

1. Leasehold Estate

i. Life Estate

ii. Tenancy of Estate of Years

iii. Tenancy at Will

iv. Tenancy in Sufferance

a. This can look like a lease but without payment or documents. Example: Sample exam’s Edna and George’s relationship.

B. Landlord’s Duties

1. Delivery of Possession

i. English Rule (Majority)

a. Landlord required to deliver actual possession as well as the implied-by-law legal possession of property

1. Reasoning: the landlord has more experience and would have better knowledge if a tenant was going to holdover

ii. American Rule (Minority)

a. Landlord required to deliver only legal possession

1. Actual possession is up to the tenant

2. Tenants may contract around this jurisdiction by requiring landlords to deliver actual possession

2. Covenant of Quiet Enjoyment

i. Implied in every lease: Landlord guarantees tenant will not be barred from possessing the property by paramount title holder or anyone else

3. Implied Warranty of Habitability

i. Landlord guarantees that property will be livable

ii. If property is not habitable, then tenant is constructively evicted
C. Subleases and Assignments

1. Privity of Estate

i. Created by legal possession of the land

ii. Parties are responsible for covenants that run with the land

a. Example: CCR’s (conditions, covenants, restrictions), rent

2. Privity of Contract

i. Creates contractual obligation between parties through agreement (like the lease)

ii. Parties responsible for performing personal covenants

3. Indemnity

i. Gives one party a cause of action against another (i.e., T1 may sue T2 if T2 defaults)

4. Sublease

i. Transfers part of the remaining estate

ii. Creates PK and PE between T1 and T2; L and T1 still have PK and PE

iii. T1 retains a reversionary interest (often a right of reentry is enough)

5. Sublease with Assumption

i. T2 expressly assumes the lease’s responsibilities from T1
a. T2 assumes all the covenants and obligations that come with that lease, including CCR’s and lease, etc.

ii. Assumption creates PK between L and T2; L and T1 have PK and PE; T1 and T2 still have PK and PE.

6. Assignment

i. Transfers the entire interest in the estate

a. T1 may not retain any interest in the estate

ii. Assignment creates PE between L and T2; L and T1 still have PK, but not PE. T1 and T2 have indemnity.

7. Assignment with Assumption

i. T2 assumes the lease’s responsibilities from T1
a. T2 assumes all the covenants and obligations that come with that lease, including CCR’s, etc

ii. Assumption and assignment creates PK and PE between L and T2; L and T1 have PK only; T1 and T2 have indemnity between them.

8. Breaking Privity

i. Novation and Release / Surrender

a. This is an agreement between landlord and tenant to release each other from all obligations.

b. Destroys PK because both have to agree to release each other from contractual obligations

1. Landlord is then free to contract with another tenant

ii. Doctrine of Exoneration

a. If landlord and T2 make negotiations and alter the lease materially, T1 is exonerated from his obligations because they made changes without his knowledge or consent

b. If tenant consents to changes, there is no exoneration

III. SALE OF LAND

A. Contract of Sale

1. Equitable Conversion

i. Once the contract of sale is signed, the property belongs to the buyer

a. Since the buyer is the owner, he is taking on the risk of the property and will be responsible for any damages (not the seller!)

2. Merger

i. Once the deed is delivered (that is, taken out of escrow, and payment is made), the buyer is deemed satisfied with the contract of sale, and it merges into the deed

a. The buyer can’t sue under the contract anymore. He can only sue if there’s something wrong in the deed.

3. “Time is of the Essence” Clause

i. This is included in every deed and compels performance. The deal will close after a certain date.

a. The buyer basically says, “Get it done or the deal’s off, or you can compensate me for the time lost.”

B. Deeds

1. Quitclaim

i. The seller warrants nothing. He is selling the property as is, regardless of problems

2. Special Warranty

i. The seller warrants against defects of his own making only

a. If there a defect because of the conveyance from the seller’s grantor to the seller, seller is liable because he was a party to the transaction

ii. May include covenants

3. General Warranty

i. The seller warrants against all defects in title. This is guaranteeing perfect title

a. Seller will be responsible for any defects in title!

4. Covenants

i. Present Covenants: These are broken, if at all, at the moment of conveyance. If they aren’t broken at conveyance, they can’t be broken later on.

a. Covenant of Seisin

1. Seller owns what he’s going to convey

b. Right to Convey

1. Seller is actually allowed to convey

c. Covenant Against Encumbrances

1. The land isn’t encumbered

2. This includes liens, mortgages, easements and covenants.

i. Covenants are seen as encumbrances because they are often hard to find

ii. Ordinances are NOT encumbrances. However, the violation of an existing ordinance is an encumbrance.

ii. Future Covenants: These are broken, if at all, in the future.

a. General Warranty

1. Grantor will defend against lawful claims and compensate grantee for losses

i. If grantee wins, grantor doesn’t owe him anything

b. Quiet Enjoyment

1. Grantee’s possession will not be disturbed by paramount title.

2. This can only be invoked if grantee has actual possession

i. The threat of a superior title is not a disturbance

c. Further Assurances

1. Grantor will execute any documents necessary for perfecting title

i. This includes recording a prior conveyance if it will allow the grantee to have perfect title.

C. Title

1. Marketable Title: The buyer can be reasonably certain that there won’t be any lawsuits against him and the seller is reasonably certain that everything is perfect and taken care of.

i. Defects in Title: These can make title unmarketable. For example, if the title describes the property incorrectly, if signatures aren’t notarized, etc.

ii. Encumbrances: These make title unmarketable, unless they are carved out in the deed, stating expressly that the title is perfect expect for the encumbrance. Examples are:

a. Existing mortgage

b. Liens

c. Easements

iii. Zoning Restrictions: These do not make title unmarketable just because they exist.

a. A violation of the restriction, however, does render title unmarketable

iv. Adverse Possession: Title acquired by adverse possession is usually unmarketable, unless the possessor has had the land for quite some time, or if they have quieted title.

2. Estoppel by Deed

i. If a grantor conveys title to a grantee and subsequently acquires title, he is assumed to be holding it for the grantee and is estopped from claiming it as his own. Once the grantor gets title, it automatically passes on to his grantee.

3. Delivery

i. This is satisfied when it evidences the grantor’s intent to transfer title immediately and when there is actual delivery.

ii. A conditional delivery is only conditional if the deed is given to a neutral third party.

a. If it is given directly to the grantee, it vests absolute title in the grantee.

4. Blank Deed

i. A deed missing the name of the grantee is considered a nullity until the name is filled in

a. If it is filled in by the grantee himself, he must have permission from the grantor (either implied or express)

ii. A blank deed can also been seen as a conditional one, in which case if it is handed directly to the grantee the condition is void and the grantee gets title immediately.

IV. RECORDING

A. Statutes

1. Race: This jurisdiction allows the first person that properly records to prevail. Knowledge of the recorder is invalid!

2. Notice:  A subsequent purchaser who does not have knowledge of any kind of prior conveyances will automatically prevail. The subsequent purchaser does not need to record his conveyance. If the previous conveyance is recorded before the subsequent purchaser gets the conveyance, he is deemed on notice and will not prevail.

3. Race-Notice: This combines the above two jurisdictions. A prior unrecorded conveyance will not prevail against a subsequent bona fide purchaser for value who first records. This means that the new purchaser needs to be without knowledge of any kind and must properly record before other conveyances do. If a prior unrecorded conveyance records first, SBFP4V is out of luck.

B. Title Search

1. Grantee-Grantor Index

i. This is the first step a subsequent purchaser goes through in order to see if title is good. He searches for his grantor’s name under the grantees and sees where the grantor got title from, etc.

2. Grantor-Grantee Index

i. This is the second step. The subsequent purchaser must now look for the root of titleholder’s name in the grantor list, and see whom he conveyed it to, and on and on. His grantor’s name should be the last on the grantee list – if it isn’t, it might be that the title belongs to someone else.

3. Deeds to Other Lots in a Subdivision

i. If a purchaser is getting title to a lot in a subdivision, it is his duty to check the deeds of other subdivisions to see whether there are any ordinances of any sort that he might be held to. He is deemed to be on inquiry notice – he should inquire what the other lots have because his might hold the same restrictions.

C. Notice

1. Actual Notice: This can come from actually knowing about a prior conveyance or purchaser. If someone is possessing the property and living there, it’s actual notice for the whole world.

2. Record Notice / Constructive Notice

i. Invalid Acknowledgment

a. An invalid acknowledgment, such as a notarization, does not allow an instrument to be recorded. If it is recorded, it is still deemed unrecorded

b. EXCPETION: Government official: if the invalid acknowledgment or indexing is done by a government official, the document is still deemed to be properly recorded

ii. Incorrect Name / Misspelling

a. Idem Sonans: A misspelling that sounds identical to the name being searched gives constructive notice. This is NOT a majority rule

1. It’s used to establish identity

2. It’s not the majority rule because it bears a huge burden on the title searcher. The recorder or grantee should just make sure the name is spelled correctly!

iii. Incorrect Property Description

a. Mother Hubbard Clause: conveys property “plus all others (wherever).” This does NOT give notice to a SBFP4V unless EVERY one of the properties being conveyed in the clause is written out with a proper description so it can be identified.

1. If there weren’t a property description, the diligent searcher would not see that the property of interest is part of what’s being conveyed.

3. Inquiry Notice

i. Deed from common grantor of subdivision: see above. 

ii. Reference to prior deed

a. If a deed references to another deed, the purchaser is deemed to be on inquiry notice and must go look at the prior deed to see what’s in it

4. Defective Documents

i. Patent Defect

a. This automatically puts the purchaser on inquiry notice. Searchers are expected to look at the deeds they are searching for, and a defect on the surface of a document erases the searcher’s BF status.

ii. Latent Defect: two approaches

a. Majority rule is that a latent defect puts the searcher on notice and erases his BF status. This doesn’t make sense because a diligent searcher wouldn’t know there was a mistake.

b. Second approach is that it wouldn’t put the searcher on notice because the defect is hidden and impossible to find.

5. Shelter Rule

i. A subsequent purchaser may shelter under his grantor’s BF status. The grantee invoking the rule does not have to be bona fide.

6. Zimmer Rule

i. A race notice statute protects the subsequent purchaser who first records his own conveyance only if all prior conveyances in his chain of title are also recorded.

7. Wild Deed

i. A deed that is outside the chain of title. This deed is unfindable and deemed unrecorded because they don’t have a root of title.

V. FINANCE

A. Unsecured transaction

1. An oral or written transaction in which a debt is issued and isn’t secured with any type of collateral

B. Secured transaction

1. A transaction in which a debt is issued and secured with some type of collateral (like real property)

C. Lien: Secures the debt by allowing the lien holder to foreclose on the property in the event of a default.

D. Trust Deed: a document that evidences the lien that secures the property.

1. PMTD: a purchase money trust deed, which means that the debt is being used to pay for the property being bought

2. LPMTD: lender held purchase money trust deed

3. VPMTD: vendor held purchase money trust deed

E. Promissory note: a document that evidences the debt owed

F. Guaranty

1. Real: One person gives a personal guaranty that another person’s debt will be paid.

2. Sham: When a person creates a corporation for the purpose of taking out a loan, and then that same person gives a guaranty on the loan. This is UNENFORCEABLE because the debtor and guarantor is essentially the same person with the same obligation to pay the debt. The guarantor is like the ‘alter ego’ of the debt holder

3. Common law rule: A creditor must exhaust all attempts at the debtor to collect on the debt BEFORE going after the guarantor.

i. §2856 Gradsky waiver: This allows a guarantor to waive all of his defenses and rights so that a creditor can go directly after a guarantor for the payment of a debt.

4. Subrogation rights: When a guarantor pays the creditor the debtor’s debt, the guarantor may assume the rights of the creditor against the debtor.

G. Foreclosures

1. Judicial: The creditor can sell the property through the court. This is very time consuming.

i. JF allows the creditor to get a deficiency judgment on the note if the debtor is solvent.

a. Deficiency: the amount still owed on a secured debt after the judicial sale of the property fails to yield sufficient proceeds to cover the debt’s full amount.

ii. JF also allows the right of redemption to the debtor. This is his right within 1 year to buy back the property at the same price sold at auction.

2. Non-judicial: Creditor can hold an auction without the court, often called a trustee’s sale or power of sale.

i. NJF does NOT allow right of redemption

3. Credit bids: If the bank wants to buy back the property during foreclosure, it submits a bid:

i. Full credit: The bank accepts the property as payment in full of the debt to the bank. The bank then releases the debtor from further liability.

a. Here, the bank won’t have any claims against the debtor or the guarantor

ii. Partial credit: When bank submits a bid on the property that doesn’t cover the entire debt. The bank may still go after the debtor or guarantor for a deficiency judgment (unless a statute applies!!)

H. Anti-deficiency statutes

1. §580d stops the creditor and guarantor from getting a deficiency judgment against the debtor after an NJF.

i. A no deficiency judgment makes up for the debtor’s loss of right of redemption in an NJF

2. §580b: A vendor may not get a deficiency judgment on a PMTD, and a lender may not get a deficiency judgment on an owner occupied residential dwelling PMTD.

i. RULE: §580b does not bar refinance lenders from getting a deficiency judgment in a residential setting.

ii. RULE: §580b does not protect debtors from lenders in commercial loans.

iii. Spangler exception

a. In the event a vendor sells land to a purchaser-developer for a commercial development, and the vendor subordinates his lien to a construction loan after the land has been sold, §580b does not bar recovery by the sold out junior vendor of the unpaid balance of the purchase price!

iv. 580b is NOT waivable by the debtor!

I. One-form action rule (§726a) (Shin): There can be only one form of action for the recovery of any debt, or enforcement of any right secured by a TD. The only action permitted is foreclosure; any other action is a violation of the rule!

1. Definition of action: An action is an ordinary proceeding in a court by which one party prosecutes another for the declaration, enforcement, or protection of a right.

2. A §726a violation results in forfeiture of the lien on the debtor’s assets.

3. Application:

i. If the bank goes after some other assets of the debtor instead of the secured property, the debtor can use §726a as an affirmative defense, forcing the bank to go after the security instead.

ii. The debtor can also raise it as a sanction instead of an affirmative defense, which would destroy the lien on the property.

a. REMEMBER: the debt still exists, though now it’s unsecured because there is no lien. The creditor is an unsecured creditor, and it will be hard for him to collect on the debt probably.

J. §726c: Junior interests

1. A JF does not automatically extinguish all junior interests

2. An NJF automatically wipes out all junior interests (including leases, TDs, etc that were made after the first TD).

i. A way to keep a lease even after an NJF:

a. SNDA Clause: Subordination Non-Disturbance Attornment clause, which says, regardless of the lease’s place as an interest, tenancy will not be disturbed if tenant is not in default. The tenant agrees to recognize the new purchaser as landlord.

b. The attornment rule creates an entirely new lease, because otherwise the tenant would become a month-to-month after the junior lease is destroyed.

K. Doctrine of relation back

1. Although an NJF can occur junior in time to the date of the execution of a lease, the NJF relates back to the execution of the TD, which is first in time.

L. After acquired title doctrine

1. Similar to estoppel by deed: After a judicial foreclosure, one cannot shed a second TD by re-acquiring the property. Once acquired by the original owner, the second TD would reattach itself.

VI. EASEMENTS

A. Definition: An easement is a grant of an interest in land given by one landowner to another in writing.

B. Types of easements:

1. Affirmative: the owner of an affirmative easement has the right to go on to the land of another.

i. Easements are generally affirmative

2. Negative: the right to stop another from doing something on their own land

i. Common law: Light, Air, Water, and Support.

3. Appurtenant: This is an easement that benefits a particular parcel, the use of which gets passed down to successive owners of the dominant parcel.

i. The benefited parcel is called the dominant tenement

ii. The burdened parcel is called the servient tenement

4. In Gross: An easement that benefits a particular person, the use of which gets extinguished once the person sells or transfers the subjected property. This does not run with the land!

C. An easement can be created by:

1. Express agreement

2. Estoppel

3. Implication through prior use (quasi easement)

i. RULE: when an owner uses one part of her land (the quasi-servient tenement) for the benefit of another part (the quasi-dominant tenement), she creates a quasi easement.

a. Once land is severed, an implied easement springs into existence

b. A quasi easement is a necessary precondition to an easement implied by prior use, because it evidences the grantor’s intent to create an easement.

ii. The easement must be apparent, continuous, reasonably necessary, and in use at time of severance.

a. Apparent does not mean visible! (Think of plumbing)

iii. This type of easement can be by implied grant or implied reservation
a. An implied grant is when the parcel is severed, the servient tenement is the grantor’s, thus impliedly granting the grantee the easement over the grantor’s land.

b. An implied reservation is when the parcel is severed, the dominant tenement is the grantor’s, thus impliedly reserving an easement over the grantee’s land.

iv. Merger Doctrine: An easement over two parcels of land is extinguished when the parcels are united under common ownership. An easement has to be re-created if the parcel is severed again.

4. Implication through necessity

i. RULE: Need for easement must exist at time of original severance.

a. Necessity cannot be a mere convenience; it must be a strict necessity.

b. This would often apply for land-locking parcels. Once a parcel becomes landlocked, an easement by necessity may be obtained over the land-locking parcel.

c. REMEMBER: need for easement must be there at the time of original severance. (Othen)

5. Prescription

i. Person using must be hostile, open, notorious, continuous, and for the statutory period. Exclusivity is not required.

D. Assignability and Divisibility of Easements

1. MINORITY RULE: A commercial easement in gross is assignable.

2. One stock rule: The interest (easement) must be in one stock and indivisible to prevent an overburdening of the servient parcel. 

i. No increased burden rule: Permits division if the burden on the servient estate is not increased beyond what was initially contemplated.

E. RULE: One cannot reserve an interest in property to a stranger in title

1. Willard exception: Look at the grantor’s intent

2. Other ways to get around this:

i. Straw man transaction

ii. Regrant theory: A seller would convey the fee simple to the purchaser, while simultaneously the purchaser would convey back to the seller an easement on the property.

F. Scope of Easements

1. RULE: an easement appurtenant to one parcel of land may NOT be extended by the owner of the dominant estate to other parcels owned by him to which the easement is not appurtenant

2. RULE: If an easement is appurtenant to a particular parcel of land, any extension thereof to other parcels is a misuse of the easement.

i. Extensions would increase the burden of the servient parcel.

ii. MINORITY RULE: if there is no increased burden on the servient parcel, the easement can be extended.

G. Licenses

1. Licenses are a contractual right; they are NOT interests in land!

2. These are generally revocable EXCEPT:

i. License Irrevocable by Estoppel

a. If a licensee has constructed substantial improvement on the licensed way, the licensor is estopped from revoking the license.

b. MINORITY: Same rule applies, with improvements made to the dominant parcel (Holbrook).

ii. License coupled with an interest

H. Running of Easement Benefits and Burdens

1. Easement with benefit in gross and burden appurtenant

i. Burden runs because it is attached to land

ii. Benefit runs if commercial easement

a. This is different from covenant – in this type of covenant, it wouldn’t run!

2. Easement with benefit and burden appurtenant

i. This is a standard easement and runs both ways

3. RULE: There doesn’t have to be a corresponding benefit for a burden to run with the land in an easement.

I. Termination

1. Expiration: Easement may expire by its terms

2. Merger: If the easement holder also acquires title to the servient estate, the easement is extinguished

3. Release: Easement holder may release the easement, either unilaterally or as part of an agreement with servient estate holder

4. Abandonment: Easement can be extinguished if easement holder manifests a clear intention to abandon the easement.

5. Changed circumstances

6. Prescription

VII. COVENANTS

A. Real covenants: a promise respecting the use of land that runs with the land at law

1. These can be either affirmative (I promise to do something) or negative (I promise to refrain from doing something).

B. Spencer’s Case must be satisfied for a covenant to be enforceable

1. Does the burden run at law?

i. Intent for the promise to run

a. Intent may be express (I intend to bind you and all heirs and assigns)

b. Intent can be implied if the subject of the covenant is in “esse” or in existence at the moment of covenanting.

ii. Touch and concern the land

a. A covenant restricting land use almost always touches and concerns.

b. Look at whether the covenant increases the value of the benefited parcel, and whether the covenant depresses the value of the burdened parcel.

iii. Privity (2 types must be satisfied)

a. Horizontal: an interest in land must pass between the parties at the moment of covenanting.

1. If there is an absence of HP, the burden of the covenant will not run at law to the assignee of the promisor.

b. Vertical: The assignee must get the estate in the same duration as his assignor has it (quantum of the estate).

1. In ye olden times, the ONLY type of vertical privity allowed was between a landlord and tenant.

2. Landlord-tenant transactions are now allowed as well because the master tenant is getting the possessory interest of the estate (even though technically it’s a different estate).

3. Vertical privity is not needed for the benefit to run!

4. Ways of getting around vertical privity if not a transferee of land:

i. Alter ego doctrine: “other self”

1. This disregards a corporate form and looks at real people behind corporate entity.

ii. Agent/representative

1. Party trying to enforce can be seen as an agency created to represent people who do have interests in land

iii. Third party beneficiary

iv. Statute of Frauds

a. Not a part of Spencer’s case. Just mention that the covenant must be in writing and move along.

v. Notice to the burdened party

a. Again, not a part of Spencer’s case.

C. Equitable Servitudes

1. An equitable servitude is a covenant enforceable in equity. If a covenant at law fails, this is the second step (fallback argument)

2. Requirements:

i. Intent for promise to run

ii. Touch and concern the land

iii. Notice to subsequent purchaser of promisor

a. Actual notice

b. Record notice

1. Direct chain of title

2. Indirect chain of title through common grantor

c. Inquiry notice (See below)

3. Implied Reciprocal Negative Equitable Servitude (Sanborn)

i. First deed out rule: Arises when a common grantor sells a lot with a restriction. Then, all subsequent lots that are sold by the common grantor in the subdivision are subject to that restriction.

a. Each lot is burdened and benefited by the same negative equitable servitude.

b. Subsequent purchasers would be on inquiry notice since the lots would be in a subdivision.

4. Declaration of Restrictions

i. RULE: If all deeds are silent regarding a restriction, a declaration of restrictions can be used to burden the properties before they are sold. (Snow)

a. There is no merger problem here; the DR is a potential servitude that springs into existence once sold.

b. So, when purchasers buy, they are deemed to agree with what the declarations say.

ii. A straw man transaction can also be used to spring the restriction into existence and have it directly in a purchaser’s chain of title.

5. Schemes

i. Schemes show intent to have a restriction be appurtenant to neighboring lots.

ii. By using a scheme, a subsequent promisee can show that he has standing to enforce the restriction on a burdened lot.

iii. RULE: If restrictions are recorded in a scheme, based on the overall plan before sale, then later purchasers are deemed to agree to them (Citizens)

6. Homeowner’s Associations

i. A covenant to pay money usually does NOT touch and concern

ii. A covenant to pay money that benefits other parcels by improving on land (like fees to a HOA) DO touch and concern

7. Running of Burdens and Benefits

i. Benefit in gross, with burden appurtenant

a. Burden DOES NOT RUN because benefit is personal

b. Benefit DOES NOT RUN because it’s personal

ii. Benefit is appurtenant, and burden appurtenant

a. Both run because they benefit/burden parcels of land! (Standard covenant)

iii. Benefit is appurtenant and burden in gross

a. Benefit runs because it benefits the land

b. Burden does NOT run because it is personal

1. However, a successor to the benefit can enforce the covenant against the original promisor.

iv. Benefit is in gross and burden in gross

a. This is a personal covenant and will not run!

D. Termination of Covenants

1. Abandonment: an absence of intent to assert the covenant (usually by conduct)

2. Laches: Delay in enforcement

3. Estoppel

4. Waiver: Intentional relinquishment of a known right

5. Merger: Covenant will terminate if under one ownership

6. Release/rescission: both parties expressly release each other from the covenant

7. Expiration: If there is a statute, covenant will expire after a certain number of years.

8. Change in conditions (similar to frustration of purpose): It is an inquiry into the current circumstances surrounding the property.

i. In order for change in conditions to be effective:

a. Change outside of the subdivision must be so pervasive as to make all lots in the subdivision unsuitable for permitted use OR

b. Substantial change must have occurred within the subdivision.

ii. RULE: As long as the original purpose of the covenant can still be accomplished and substantial benefit will inure to the restricted are by their enforcement, the covenants stand even if the subject property has a greater value if used for other purposes.

iii. RULE: Where zoning and restrictive covenants conflict, if the zoning covenant is more restrictive, then and ONLY then the zoning will prevail.

a. RULE: Zoning ordinances do not affect covenants UNLESS they are made illegal.

VIII. CO-OWNERSHIP

A. Cotenants (both join tenants and tenants in common) may encumber their separate interest without the consent, and without affecting the interests of other tenants.

B. Tenancy in Common

1. Tenants may assign to heirs, etc.

2. There is no right of survivorship

3. Each tenant has a separate but undivided interest in the same interest in property.

i. They technically own a fraction of the property.

ii. Each tenant may own unequal shares (1/3 interest vs. 2/3 interest), but there is a rebuttable presumption that tenants in common have equal shares.

4. Liens during tenancy in common

i. A lien would attach to the debtor tenant’s interest.

ii. RULE: If a TIC is then transformed into a joint tenancy, the status of the lien is unaffected and may be enforced as if the transfer never occurred.

C. Joint Tenancy

1. Four unities needed to create joint tenancy:

i. Time: The interest of each joint tenant must be acquired or vest at the same time.

ii. Title: All join tenants must acquire title by the same instrument or by a joint adverse possession. A joint tenancy can never arise by intestate succession or other act of law

iii. Interest: All must have an equal undivided share and identical interests measured by duration.

iv. Possession: Each must have a right to possession of the whole. After a joint tenancy is created, however, one joint tenant can voluntarily give exclusive possession to the other joint tenant.

2. Main point is that there is a right of survivorship
i. This interest is created the moment the joint tenancy is created. Each tenant may inherit the other’s interest once the other tenant dies.

ii. Once other tenant dies, tenant gets interest free of encumbrances

a. This means that even if the other tenant is a debtor with a bank who has a lien on his interest, the lien is extinguished when the tenant dies.

1. Banks take a risk that their joint tenant might die first.

2. If the non-debtor tenant dies first, then the bank becomes a tenant in common with other tenants.

3. Tenants may not pass on/convey their interest. If they do, the tenancy is severed as to that interest and it becomes a tenancy in common.

4. Unilateral severance

i. Tenants may unilaterally sever the joint tenancy by conveying property to themselves as a tenant in common.

5. Mutual severance

i. A joint tenancy can be severed by agreement, so long as the intention is clearly manifested.

D. Tenancy by the Entirety

1. This is a form of joint ownership available only to a husband and wife.

2. It may not be severed

3. Termination:

i. Death of a spouse

ii. Divorce

iii. Joint action of both spouses to convey the property held in tenancy by the entirety.
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