Property Outline

1. Adverse Possession
a. General Notes of Adverse Possession

i. If, within the number of years specified in the statute of limitations, the owner of land does not take legal action to eject a possessor who claims adversely to the owner, the owner is thereafter barred from bringing an action
ii. Length of time required varies from state to state
iii. These days, the adverse possessor usually has to pay taxes on the land (prescriptive easements are different, see below)
iv. It extinguishes the old title of the owner and creates new title 
1. title acquired by adverse possession cannot be recorded, unless he files a quiet title action against the former owner
a. because the adverse possessor doesn’t have record title, there may be issues of “marketable title”
b. Purpose of the Adverse Possession Doctrine

i. To protect title
ii. To reward those who use land productively
c. Requirements of Adverse Possession

i. Actual entry giving exclusive possession 
1. must be exclusive, it cannot be shared possession
a. Examples: Fences, Cultivation
ii. Open and notorious
1. the acts must be reasonable that the possessor is claiming dominion
a. Color of Title
i. Refers to a claim found on a written instrument that is defective or invalid but unknown to the claimant
b. Statutory Requirements:
i. i.e. New York State Statute (Van Valkenburgh v Lutz)
1. if the claimant is without color of title, adverse possession can be claimed only where:
a. the land has been protected by a substantial inclosure OR
b. the land has been usually cultivated or improved
i. Cultivated: 
-depends on interpretation, Van Valkenburgh said the all of the premises needs to be cultivated, other courts say it doesn’t have to be the whole lot
ii. Improved:
2. if the claimant is with color of title adverse possession can be claimed for constructive possession 
a. if only a portion of the property is cultivated, then that portion is “constructively possessed”
iii. Adverse and under claim of right (hostile)
1. Objective Standard: 
a. State of mind is irrelevant 
i. What is important is the actions of the possessor
1. the actions must look like they are claims of ownership
2. don’t have to actually claim title against the true owner
ii. “the issue is actual occupation” not “actual knowledge” (Walling v Przybylo)
2. Subjective Standard: 
a. Two Ways of showing Hostility 
i. Mistaken Belief (Merrill v Ballard)
1. You can be an adverse possessor under a mistaken belief unless (the affirmative defense [For California, not New York]):  
a. you recognized the true owner's potential claim AND
b. you never intended to claim land beyond your deed
ii. Bad Faith 
1. “I knew I didn’t own it, but I intended to make it mine”
a. even if the adverse possessor is acting in bad faith (i.e., aware that the property is not his), that still would satisfy the state of mind (Walling v Przybylo)
iv. Continuous for the statutory period
1. Tacking
a. the possessors were in privity (consensual relationship that transfers the years of use)
b. the clock (statute of limitations) does not start again
2. Reverse Tacking
a. the owners were in privity (consensual relationship that transfers the years of use)
b. the clock (statute of limitations) does not start again
3. Disabilities
a. If the “true owner” is insane when adverse possession begins:
i. The statue is “tolled” (it freezes)
b. If the “true owner” is not insane when adverse possession begins but later becomes insane
i. The statue runs from the beginning and doesn’t get tolled
d. Prescriptive Easements 

i. Don’t have to pay taxes to Adversely Possess a Prescriptive Easement
ii. The distinction between Adverse Possession and Prescriptive Easements is based on the nature of use
1. The usual claim of prescriptive easement simply requires use
iii. Prescriptive Easements do not result in a transfer of title 
iv. Rights of Easements run with the land
v. Exclusive Prescriptive Easement
1. almost like a back-door adverse possession 
2. LEASEHOLDS: LANDLORD TENANT LAW

a. Delivery of Possession
i. Holdovers (Hannan v. Dusch)
1. Legal Possession

a. American Rule

i. No duty for the landlord to put the tenant in actual possession, all that is required is legal possession
1. Remedies
a. tenant may sue holdover tenant 
2. Actual Possession

a. English Rule
i. Every lease has an implied covenant that the landlord will deliver “actual possession” to the tenant (on the first day of the lease and no later date)
1. Remedies
a. tenant may sue landlord for damages as well as the third party (holdover tenant)
b. Sublease v. Assignments
i. Subleases
1. General Facts about a Sublease

a. Involves transferring part of the lease, the property comes back to Assignor (T1)
b. Assignor retains a reversionary interest in the property

2. Privities
a. L is in privity of contract AND privity of estate with T1
b. T1 is in privity of contract AND privity of estate with T2
c. T2 is not liable to L unless:
i. Assumption of liability
1. T2 is now in privity of contract with L
a. “For value received and in consideration of [T1’s] promise to faithfully perform all conditions”(Ernst v Conditt)


2. T1 remains liable to L
ii. Assignments

1. General Facts about an Assignment

a. Involves the entire lease.  Property never comes back to T1
2. Privities

a. L in privity of contract with T1
b. L in privity of estate with T2
c. T1 is indemnified by T2
i. Indemnification carries through to subsequent assignees 
d. There could also be an assumption by T2
i. T2 then becomes in privity of estate and privity of contract with L
ii. T1 remains liable to L
1. Ways to Release T1’s Liability under an Assuming Assignment 
a. Novation and Release
i. L lets T1 off the hook and goes with T2

b. Exoneration
i. without telling T1, T2 and the landlord make a new deal
ii. material alteration of the lease without the consent of T1, thus T1’s liability is terminated
iii. T1 is completely off the hook
iii. General Note on Privities
1. Virtually all real covenants in a privity of estate would also be encompassed in the privity of contract 
a. The opposite is not true, not all covenants in privity of contract are in privity of estate
3. The Land Transaction
a. Marketable Title

i. General Definitions

1. An implied condition of a contract of sale of land is that the seller must convey to the buyer a “marketable title”
2. The title to real property which has no encumbrances (mortgage, deed of trust, lien or claim) and which is free of any reasonable objection (excluding minor mistakes in the description or typographical errors).
3. The test of marketability focuses on whether the title is so flawed that it exposes the purchaser to an unreasonable hazard of litigation
ii. Things that Make Title unmerchantable

1. Encumbrances

2. The Existence of Covenants Codes and Restrictions (CC&R’s)
a. The existence of the covenants (private land use agreement) renders the land unmerchantable
i. Example: Restrictive Covenant that says a house has to be 2 stories (Lohmeyer v Bower)
1. Sellers may carve this out by using something like “free and clear of all encumbrances, however, to all restrictions and easements of record applying to this property” (the however is the carve out)

a. Important Note

i. This carve out, carves out the existence of CC&R’s, not the violation.  Therefore, a violation of CC&R’s will still render a title unmerchantable, unless the violation is carved out as well.  
3. The Violation of Ordinances 
a. The mere existence of an ordinances does not render title unmerchantable, the ordinance must be violated in order to render title unmerchantable
i. Example: Zoning Requirements/Violations 
1. You can also carve out the violation of ordinances
4. What happens when the seller’s promises merchantable land when it isn’t and they don’t carve it out?

a. The purchaser may elect to rescind (prior to the date of closing of the escrow)
b. Equitable Conversion

i. Most states rule that the risk falls on the party in possession (equitable conversion)

ii. When the contract its signed, the property is equitably converted to the purchaser

c. Merger
i. when a buyer accepts a deed, the buyer is deemed to be satisfied that all contractual obligations have been met

1. thus the contract merges into the deed, and the deed is deemed the final act of the parties expressing the terms of their agreement 

a. the buyer can no longer sue the seller on the promises in the contract of sale not contained in the deed, but must sue the seller on the warranties, if any, contained in the deed
i. Example:

1. If a contract calls for marketable title, and the buyer accepts a deed with no warranties, the buyer cannot thereafter upon discovery of a title defect sue on the contract provision requiring a seller to furnish marketable title
d. The Deed

i. Fraud

1. Forged Deed
a. Grantee forges deed. Grantee finds a BFP. Grantee flees. Grantor then sues BFP. Grantor wins because the title was “void”
2. Frauded Deed

a. If the above facts were changed and the Grantee now frauds the deed, the BFP would win against the Grantor because the title was “voidable”
ii. Types of Deeds

1. General Warranty Deed

a. warrants title against all defects in title, whether they arose before or after the grantor took title
2. Special Warranty Deed

a. contains warranties only against the grantor’s own acts but not the acts of others
3. Quit Claim Deed

a. contains no warranties 
iii. Warranties of Title

1. Present Covenants (subject to statute of limitations)
a. Breach & Statute of Limitations

i. Must to breached upon conveyance to have a cause of action
ii. Statute of limitations runs at the moment of conveyance
b. Whether the Present Covenant “Runs”

i. Majority View: present covenants do not run with the land, and cannot be enforced by remote grantees
ii. Minority View: the chose in action is impliedly assigned by the original grantee to a subsequent grantee (including special warranty deeds) (Rockafellor v Gray) 
1. Example: A conveys to B but A doesn’t not have title. Thus B has a chose in action against A for breach of seisin.  B conveys to C. 
a. Under the Majority View: The chose in action is not assigned to C and C cannot sue
b. Under the Minority View (Rockafellor v Gray): C could sue A
c. Types of Present Warranties

i. Covenant of Seisin

1. Grantor warrants that he owns the estate
ii. Covenant of Right to Convey

1. Grantor warrants that he has a right to convey the property
iii. Covenant Against Encumbrances

1. Grantor warrants that there are no encumbrances on the property
2. Future Covenants

a. Breach & Statute of Limitations 

i. Statute of limitations starts at the moment of breach
b. Whether the Future Covenant “Runs”

i. A future covenant runs with the land if there is privity of estate between the original grantor and remote grantee.  The future covenant runs with the land
c. Types of Future Warranties

i. Covenant of General Warranty

1. Grantor warrants that he will defend against lawful claims and will compensate grantee for any loss if someone asserts superior title
ii. Covenant of Quiet Enjoyment

1. Grantor warrants that the grantee will not be disturbed in possession and enjoyment of the property by assertion of superior title.  

a. Key note: grantee must be in possession and someone must interfere
iii. Covenant of Further Assurances

1. the grantor promises that he will execute any other documents required to perfect the title conveyed
iv. Estoppel by Deed

1. When a grantor conveys land which he does not own to a grantee and later acquires title, then the title automatically passes through to the grantee (also discussed in connection with the recording system)
v. Delivery

1. What makes a delivery valid?

a. There must be intent to convey AND
b. Actual physical delivery
2. Conditional Delivery

a. What is required for a Conditional Delivery to be valid?

i. the deed must be placed in the hands of a third party to be kept by him until the happening of the event
1. If the conditional delivery is handed directly to the grantee:

a. “Conditional delivery to the grantee vests absolute title in the grantee, the condition evaporates”
3. When is a delivery executed?
a. Majority 
i. upon delivery 
b. Minority
i. upon signing (Board of Education v Hughes)
4. Title Assurance
a. Order to Attack a Problem if Subsequent Purchaser 

1. First see who has Common Law title

a. “prior in time, prior in effect” controls unless a person can qualify for protection under the applicable recording act
b. Whoever has a prior interest in the land first usually has common law title 
c. The failure to record doesn’t affect the passage of title, it only affects notice to third party

i. if A fails to record, he still has title to the land, not O - conveyance is still valid
1. must determine the validity of the conveyance (see delivery)
2. Invoke the Recording Statute in Order to Divest Common Law Title
a. Types of Recording Acts

i. Race 

1. Person to win the race to record properly prevails
2. Bona Fide is IRRELEVANT
3. Only protect subsequent purchaser if they record first 
ii. Notice

1. If the subsequent has notice of a prior unrecorded deed, then they cannot prevail over the prior grantee regardless of whether they record
2. As long as B is truly in good faith, he prevails over A, even if B never records
iii. Race-Notice

1. Requirements for a Subsequent Purchaser to Prevail

a. Subsequent
b. Bona Fide
i. You can’t be Bona Fide if you purchase from someone without record title (Zimmer rule) 
ii. Zimmer Rule: anyone purchasing from a grantor who does not hold record title can’t qualify as a BFP, because the absence of record title should have altered the grantee to a possible defect
c. Purchaser
d. For Fair Value
e. Who First Records
b. The Recording System
i. The Indexes

1. Grantor-Grantee Index

a. First Search Grantee-Grantor Index
i. Works backwards up the chain of title to the original grantor
b. Second Search Grantor-Grantee Index
i. Searches forward from the original grantor to all subsequent grantees
2. Tract

a. Indexing documents by parcel identification numbers
ii. Problems with Recordation

1. Mother Hubbard Clause

a. a deed or other instrument in writing which is intended to convey an interest in real estate and which describes the property to be conveyed as “all of the grantor’s property in a certain county”, is commonly referred to as a “Mother Hubbard” instrument
i. Question of Whether Mother Hubbard Clause puts a Subsequent 
1. Luthi v Evans said NO
a. Although the Mother Hubbard clause is valid between parties, it does not give constructive notice
2. Misspelled Name 
a. idem sonans
i. is that though a person’s name has been inaccurately written, the identity of such person will be presumed from the similarity of sounds between the correct pronunciation and the pronunciation as written
1. Exception: 
a. If the written name is material: to be material, a variance must be such as has misled the opposite party to his detriment
i. Orr v Byers found that since the written name was material, it did not give constructive notice
3. Recording Unacknowledged Instrument

a. No Acknowledgment

i. To record any instrument it must first be acknowledged by the grantor before a notary
1. What if the deed was recorded without acknowledgment?
a. Since the deed does not qualify for recordation, it does not give constructive notice 
b. Defective Acknowledgment

i. If its defective on the face (Patent)
1. Then it gives constructive notice
ii. If its not defective on the face (Latent)
1. Depends on the court
a. Some courts say: The recording still gives (imparts) constructive notice
b. Other courts say:  If the instrument is defectively acknowledged, it is not entitled to be recorded thus it cannot impart constructive notice
c. It also has been held that if an instrument in the chain of title bears a defective acknowledgement, no later instrument in he chain can be deemed properly recorded (Messersmith v Smith)
iii. Persons Protected by the Notice/Race-Notice Statute

1. Shelter Rule
a. A person who takes (subsequent purchaser) from a BFP will prevail over any interest over which the BFP would have prevailed. If B prevails over A, then C prevails over B
2. Subsequent Purchasers unless they have notice
a. Actual Notice
i. One is actually aware of a confliction interest in real property
b. Constructive Notice
i. Record Notice
1. notice one has based on properly recorded instruments
ii. Inquiry Notice
1. Inquiry from Quitclaim Deed
a. Majority View

i. a quitclaim grantee is not precluded from attaining the status of an “innocent purchaser” (Sabo v Horvath)
b. Minority View:

i. Because a quitclaim is suspicious, a subsequent purchase must make inquiry. Thus a quitclaim is constructive notice
2. Inquiry from Possession
a. If someone is living on the property then you have constructive notice because of the actual possession (which is an inquiry notice of actual possession) (Waldorff v Eglin)
3. Inquiry into unrecorded instruments
a. If a recorded instrument refers expressly to an unrecorded instrument, in most states the purchaser has an obligation to make inquiry into the contents of the instrument. (Harper v Paradise)
iv. Chain of Title Problems
1. Chain of Title Problems Defined
a. To give notice to subsequent purchasers, a deed must be in the “chain of title”

2. Deeds from Common Grantor of Adjacent Lots

a. Example: Subdivisions
i. Majority View:

1. Because the burden of title search would be excessive, deeds out to other lots are not in the subsequent purchaser’s chain title and thus they should be bound by them

ii. Minority View:

1. The subsequent purchaser must read all the deeds out from a common granter (Guillette v Daly Dry Wall)
3. Wild Deeds
a. A “wild deed” is a recorded deed to the property which is not recorded within the chain of title
4. Deeds Recorded before Grantor Obtained Title

a. Estoppel by Deed

i. Majority View
1. The subsequent purchaser would prevail because the title transfer (although valid through estoppel by deed) came after and thus it was not in the direct chain of title. (Sabo v Horvath)
ii. Minority View
1. Some court say B prevails over C because A has no title left to transfer to C, since B has title because of estoppel by deed
5. Equitable Interest/Conversion
a. A purchaser gets equitable title before they get the right to possession
b.  a contract to convey legal title to real property on payment of the purchase creates an equitable interest in the purchase (Waldorff v Eglin)

i. Conveyance of an interest:
1. even an interest can invoke a recording dispute (they don’t have to be conveyances of the same land in fee simple absolute)

a. it could be a fractional interest (easement, covenant, lien)

6. Fee Simple 

a. Fee Simple Absolute
i. You own the whole bundle of rights, there are no limitations on your ownership
b. Fee Simple subject to encumbrances
i. If the owner has encumbered the bundle, the property is owned in fee simple, subject to encumbrances
7. Restrictions

a. “A subsequent purchaser from the common grantor acquires title subject to the restrictions in the deed to the earlier purchaser” (Guillette v Daly Dry Wall)

i. nemo dot qui non habet: nobody gives that which they do not have
1. Ways to prevent this

a. Declaration of Restrictions

b. Straw Man
v. Life Estates

1. General
a. a conveyance “to A for life” gives “A” a life estate that lasts for the duration of A’s life

b. A can transfer his life estate to B, in which case B has a life estate pur autre vie (an estate measured by A’s life-span, not B’s

i. if B dies during A’s lifetime, the life estate passes to B’s heirs until A dies.  

c. Usually the interest transfer is fee simple (the remainder in fee)

2. Who has common law title
a. If O gives by deed to A (for life with remainder to B), then B has common law title
3. Adverse Possesion
a. Adverse Possession does not begin to run in favor of a grantee under a deed from a life tenant, against a remainderman who does not join in the deed, until the falling in of the life estate by the death of the life tenant.
vi. Judgments Affecting Title

1. HYPO 1
O conveys to A (unrecorded)

O v B lawsuit about title

B gets judgment and the judgment is recorded

This is judgment affecting title
B prevails over A

2. HYPO 

O coveys to A (unrecorded)

O v B lawsuit (for damages from tort, contract, etc… not title or land)

B gets judgment, B records that judgment

B gets judgment lien but it doesn’t mean its affecting title (it affects O’s future property, but since A has title, it doesn’t affect A’s title)

B doesn’t prevail over A
5. Finance
a. Foreclosures
i. Judicial Foreclosure
1. The court determines the deficiency (580d doesn’t apply)
a. The Debtor has a Right of Redemption
i. the debtor has to right to redeem (for 1 year), the right of redemption: the debtor can come back within a year of the sale and come back and re-purchase the property (from whoever owns the property, thus purchaser is always hesitant about foreclosure sales)
b. The creditor can still sue the guarantor for the balance on the note after they JF
ii. Non-judicial Foreclosure
1. trustee conducts a sale, which is an auction but the court does not supervise
a. Things that differ from the judicial foreclosure 

i. no deficiency judgment (580d)
ii. no right of redemption
2. the creditor can’t sue guarantor for the balance left on the note unless there is a Gradsky waiver
iii. Partial Credit Bid
1. When the creditor at the foreclosure sale has a sort of debt forgiveness, buys back the property with the debt
b. Mortgages, Trust Deeds and Guarantees
i. Mortgage

1. mortgagor (debtor) who owns property and gives a promissory note to the mortgagee

2. under the mortgage, you don’t have an option of a non-judicial foreclosure 

ii. Trust Deed
1. Debtor (Trustor) takes RP and puts it in the hand of the trustee, the trustee (usually the agent of the creditor) administers the trust on behalf of the beneficiary, the creditor 
a. under a trust deed, you DO have an option of a non-judicial foreclosure
iii. Guarantee (Surety)
1. What a guarantee looks like

a. debtor executes a note to the creditor, the creditor holds a deed of trust.  Guarantor guarantees the creditor.

b. What rights does the guarantor have against the debtor?

i. the right to be indemnified

c. The Guarantor has a right of subrogation to pay off the creditor and step in the shoes of the creditor
i. Subrogation

1. Paying off the creditor and stepping in their shoes

a. This is better than an indemnification because this is secured
2. Guarantor is liable for balance left on the note, not a deficiency
3. Exoneration:
a. a surety (guarantor) is exonerated if by any act of the creditor, without the consent of the surety… the remedies or rights of the creditor against the principal, in respect thereto, are in any way impaired or suspended
c. Partnerships and Corporations
i. General Partnerships
1. if a general partner issued a guarantee, its not valid because of the “alter-ego” problem (assuming they had a Gradsky waiver)
ii. Limited Liability Partnerships
1. if the limited partner issued a guarantee, it is valid and the creditor can sue the guarantor after an NJF (if there was a Gradsky waiver)
iii. Corporations
1. the creditor can usually sue after the NJF unless there is an “alter-ego” problem
d. Statutes
i. 580d
1. Deficiencies
a. Guarantors
i. After a Judicial Foreclosure
1. The creditor can still sue the debtor and if they have exhausted all remedies against the debtor, they may sue the guarantor
ii. After a Non-judicial Foreclosure
1. Restricts a creditor from recovering a deficiency when they NJF
2. The security is extinguished and although the note still exists the creditor cannot sue on the note UNLESS:
a. The guarantor had a Gradsky waiver (2856)
3. Guarantors usually have an implied indemnification provision against the debtor but they usually are insolvent so it doesn’t matter
b. Junior-Lienors (assuming its not a standard purchase money trust deed)
i. If the senior-lienor NJF’s then 580d is not applicable to the junior-lienor since they weren’t the ones that held the NJF (assuming they were not joined with the senior-lien at the time of the foreclosure)
1. the sold-out junior-lienor may still sue on the note but its now an unsecured note (since the security has been exhausted)
a. UNLESS IT’S A STANDARD PURCHASE MONEY TRUST DEED, MUST LOOK AT 580b
ii. 580b
1. Must be a standard purchase money trust deed (either vendor or lender) to collect deficiency (it must be a JF)
a.             R
C
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i. * = SPANGLER EXCEPTION
1. Property changes in use (usually just construction, the debtor gets a construction loan, very narrow!)
a. Its not a standard money transaction because there is a change in use
ii. Vendors are barred by 580b (notwithstanding the Spangler exception) because it will lead to overvaluation of the property
iii. You can never waived 580b
iv. Refinancing
1. Since a refi is a new money transaction, 580b does not apply and thus the creditor is not barred from collect deficiency if they JF
iii. One-Action Rule (726)
1. you have to foreclose first 
a. What happens if the bank breaks this rule?
i. they forfeit the security so the lien (td) is gone, the note is still there

1. the bank can sue on the note now

a. They could essential attach a lien on the land but that’s assuming the defendant doesn’t sell everything off and go away

iv. 2856
1. Gradsky waiver
a. The bank has the right to sue the guarantor for the balance on the note (similar to a deficiency) even when they NJF
e. Purchase Money Trust Deed
i. Two Kinds:
1. Lender (LPMTD)
2. Vendor (VPMTD)
ii. The purchaser gives the creditor some cash and a note for the rest of the purchase price and a deed of trust to secure the rest of the purchase price (called a purchase money deed of trust)
f. Key Points about Exoneration in this context
i. You can’t alter a guranatee without the guarantor’s consent

ii. You can’t alter a assignment without the assignor’s consent

iii. You can’t alter a subordination without the junior lienor’s consent 
6. Easements

a. Creation of Easements

i. General

1. an easement is a grant of an interest in land that entitled a person to use land possessed by another

2. Types of Easements

a. Affirmative

i. The owner of an affirmative easement has the right to go onto the land of another and do some act on the land

b. Negative

i. The owner of a negative easement can prevent the owner of the servient land from doing some act on the servient land

3. Types of Tenements:

a. Dominant tenement 

i. Enjoys the benefit of the easements 

b. Servient tenement

i. Has the burden of the easement 

4. you can’t have an easement on your own land 

5. an easement is an interest in land, which means the burden passes to subsequent owners of the servient land

ii. Easement vs. License

1. A license is permission to go on land belonging to the licensor

2. A license is revocable at the will of the licensor UNLESS

a. Ways to make a license irrevocable:

i. License is couple with an interest

1. a license couple with an interest cannot be revoked

a. the right to remove chattel of the licensee

ii. Estoppel

1. license irrevocable by estoppel

a. if the licensee has constructed substantial improvements on either the licensor’s or licensee’s land, relying on the license

b. the license includes the right to erect structures and acquire interest in the land in the nature of an easement by the construction of improvements thereon, the licensor may not revoke the license and restore his premises to their former condition after the licensee erected improvements at considerable expense 

2. a license made irrevocable is not an easement because its not a grant in a permanent easement in the land

a. if the structure goes away, the license goes with it 

3. most courts require that the improvements be made on the licensor’s land 

a. a minority of courts allow improvements on the licensee’s land (Willard)

iii. Easement Appurtenant

1. if an easement benefits its owner in the use of another tract of land, it is appurtenant to that land

a. the land benefited is called the dominant tenement

b. the land burdened is the servient tenement

i. usually but not always adjacent to the dominant tenement

c. passes with dominant tenement

i. an easement appurtenant is attached to the dominant tenement and passes with the tenement to any subsequent owner of the tenement

1. it cannot be separated from the dominant tenement and turned into an easement in gross, unless the owners of the dominant and servient tenements make a new agreement permitting that 

d. the land benefits, not the person

iv. Easement in Gross

1. if an easement does not benefit its owner in the use of his land, but merely gives him the right to use the servient land, the easement is in gross

a. easements in gross are usually assignable

2. person right owned by a person

v. Quasi-Easement

1. a quasi easement is when an owner makes use of one part of his land for the benefit of another part

2. if the owner of land, one part of which is subject to a quasi easement in favor of another part, conveys the quasi dominant tenement, an easement corresponding to such quasi easement is ordinarily regarded as thereby vested in the grantee of the land 

vi. Ways to create an easement

1. express grant

a. recorded and covered by the state of frauds

2. reservation

a. if the grantor conveys land, reserving an easement, the land conveyed is the servient tenement

i. example

1. A conveys land to B, B conveys easement to A

b. a reservation is the re-grant of a new easement, not previously existing

c. Reservation in favor of a third party

i. Common law

1. an easement could not be reserved in favor of a third party

ii. Minority view

1. some courts hold that an easement may be reserved in favor of a third person (Willard)
3. estoppel (SEE ABOVE)

4. implied easements (usually are easements appurtenant and are not recordable)

a. Easement based on apparent/existing use 

i. the easement must be existing at the time of division 

1. usually called a Quasi-Easement (its not a legal easement) because the landlord can’t have an easement on his own land

2. a Quasi-Easement would resemble an easement if the tract were divided into two lots

a. IMPORTANT NOTE:

i. if the dominant tenement and the servient tenement come into the same ownership, the easement is extinguished altogether

ii. Requirements:

1. apparent 

a. It’s apparent if a grantee could, by a reasonable inspection of the premises, discover the existence of the use (it doesn’t mean visible)

i. Example: sewer line is apparent although its not visible (Van Sandt)

b. the prior use must have been known to the parties at the time of the conveyance, or, at least, have been within the possibility of their knowledge at the time
2. continuous

3. reasonable necessity

a. doesn’t have to be strict

iii. Reasonable necessity?

iv. Two Types:

1. Implied Grant

a. If an easement is implied in favor of the grantee (grantee retains the dominant tenement)

2. Implied Reservation

a. Easement is created in favor of the grantor (grantee retains the servient tenement)

b. Easement by necessity

i. Easement by necessity is implied if the owner of a tract of land divides the tract into two lots and by this division deprives one lot of access to a public road (usually must be a strict-necessity)

ii. Requirements:

1. Implied only over a landlocking parcel

a. The necessity must exist/arise when the tract is severed (Othen)
b. Must be a strict-necessity

c. There must have been unity of ownership prior to severance 

5. prescription

a. just like adverse possession, with no taxes

b. it can’t be prescription if the use is permissive

c. license cannot ripen into a prescription

b. Assignability of Easements

i. Easements in Gross

1. an easement in gross can be assigned if of a commercial character (used primarily for economic benefit rather than personal satisfaction) (Miller)

ii. Easements Appurtenant 

1. since the easements pass automatically to assignee, they are assignable 

c. Division of Easements 

i. if there is a division, the easements must be used or exercised as an entirety (Miller)

ii. the general view is that an easement in gross is divisible when the creating instrument so indicates or when the easement is exclusive

1. the term “exclusive” in this context means that the easement owner has the sole right to engage in the activity that the easement permits 

a. exception

i. one stock rule

1. if there is a division, the easements must be used or exercised as an entirety (Miller)

iii. Two Requirements for an easement to be divisible:

1. not contrary to the intent of the original parties

a. division of an exclusive easement is less likely to be contrary to the intent of the parties than division of a non-exclusive easement 

2. does not place an unreasonable burden on the servient estate

iv. Benefit of non-dominant land

1. an easement granted for the benefit of lot 1 cannot be used for the benefit of lot 2, even though the same person owns lots 1 and 2

d. Termination of Easements

i. Easement owner may agree to release the easement

1. required to be in writing

ii. Easement can expire if the duration of an easement is limited in some way

iii. Merger

1. an easement can end by merger if the easement owner later becomes the owner of the servient estate

iv. Estoppel

1. if the servient owner reasonably relies upon a statement or representation by the easement owner 

v. Prescription

1. if the servient owner wrongfully and physically prevents the easement from being used for the prescriptive period, the easement is terminated

e. Negative Easements

i. Blocking your windows

ii. Interfering with air flowing to your land in a defined channel

iii. Removing the support of your building

iv. Interfering with the flow of water in an artificial stream

7. Real Covenants
a. Determining whether the Burden Runs
i. Spencer’s Case
1. Intent to Run
a. express 
b. implied 
2. touch and concern the land
3. privity 
a. Horizontal Privity 
b. Vertical Privity 
4. written (statute of frauds)
5. notice (recording)
b. Elements Breakdown
i. Intent to Run
1. express 
a. in writing but says it binds assigns
2. implied (still must be written)
a. must be “in being” at the moment of conveyance 
i. if the subject matter of the covenant is “in being” at the time the covenant is executed, the intent to bind the assignee of the promisor is implied.
1. example
a. “I will maintain the wall”
ii. If the subject matter of the is “not in being” at the time the covenant is executed the intent is that it will not bind the assignee of the promisor
1. “I will build a wall”
ii. touch and concern the land
1. Way to analyze “touch and concern”, state the test in Neponsit and say its circular and move on
a. “If the covenantor’s legal interest in land is rendered less valuable by the covenant’s performance, then the burden of the covenant satisfies the requirement that the covenant touch and concern the land”
2. if the covenant is personal, it doesn’t touch and concern the land
3. Covenants to pay money
a. Covenants to pay money for some improvement that benefits the promisor by enhancing the value of his property touch and concern even though the improvements are on other land (Neponsit)
4. Benefits in Gross (doesn’t touch and concern)
5. Therefore, if there is no benefited parcel, the covenant does not touch and concern the land - 3rd party beneficiary doesn’t work here (Caullet)
6. Defenses
a. doctrine of changed conditions (Western)

i. is the covenant still a substantial benefit

b. unclean hands

c. waiver
iii. privity 
1. Horizontal Privity 
a. at the moment of the execution of the covenant there must be another interest in land passing between the parties at the same time
i. example
1. B grants an easement to A and a covenant at the same time, the easement supports the covenant 
b. Could transfer an interest to one person and covenant to another
i. Example
1. X covenants to A when X transferred the interest of land to B
c. Remember, interests can be anything, maybe even a lien
d. when you determine this, look if easements could be argued that they are licenses instead 
2. Vertical Privity 
a. assignee of the promisor must succeed to the promisor’s estate
i. subleases are not in privity with sublessors
b. if the grantor splits his property and grants to two parties, vertical privity still exists 
i. same nature of the estate
c. although implied 3rd party beneficiaries gets around the retroactivity problem, it does NOT satisfy the Statute of Frauds
iv. written (statute of frauds)
1. if its not written, look to equitable servitude
a. exception
i. in Sanborn the court used the scheme as a substitute for the written requirement
1. court in Snow rejects this idea and says the scheme can’t be a substitute for the Statute of Frauds 
v. notice (recording)
c. Diagram of Spencer’s Case
i. look for the party in breach
ii. look for the parcel in breach
iii. look for the covenant in breach
d. Effect of Spencer’s Case
i. Spencer = yes
1. recording
2. O (B) ---- > A(A) (benefit)
A (A) -----> C (D) 
O (B) -----> B (C) (subject to)
ii. Spencer = no
1. Equitable Servitude = yes
a. Recording
2. Equitable Servitude = no
a. screwed
e. Assumptions
i. if there is a contractual assumption, that substitutes the spencer’s case analysis for determining whether the burden runs
ii. watch out for condition assumptions like in Snow
1. “in so far as the same may be now in force and applicable”
a. agreeing to be liable only to the extent that the restrictions are enforceable

f. Small Rules with Covenants
i. you can’t restrict your own land by a conveyance to yourself
ii. Zoning versus CC&R’s 
1. CC&R’s usually override zoning ordinances otherwise it would hinder the rights of landowners 
g. Equitable Servitude
i. Requirements (Tulk v Moxhay)
1. intent to run
2. touch and concern the land (there is no privity requirement)
3. a notice requirement
ii. equitable servitude binds sublesses because it burdens the land itself and not the estate 
iii. When is an equitable servitude created?
1. Equitable servitude is created at the making of the promise but its not enforced until later (keep in mind for “prior in time” issues)
iv. Reciprocal Negative Easements 
1. when the owner deeds out lots with restrictions then his lot becomes restricted (Sanborn)
a. its not a covenant because its not written
b. arises at the moment of the first couple conveyances 
2. Two Requirements
a. common owner
b. of lands that are related to each other
c. scheme of restrictions must start with the common owner
i. two or three parcels is sufficient to show this intent
d. notice
i. if a recorded subdivision map contains restrictions on the property, they run with the land (Citizens)
3. if restrictions are recorded before the sale, the later purchaser is deemed to agree to them
a. the purchase of property knowing of the restrictions evinces the buyer’s intent (Snow)
i. merely recording the restrictions does not create mutual servitudes, rather, they “spring into existence” only upon an actual conveyance
4. Recording
a. When going through recording analysis, remember there could be inquiry notice (possession) and also the constructive notice as seen in (Guilette)
h. Running of the benefit
i. Requirements 
1. Intent 
2. Privity of Estate (minority)
a. the person seeking to enforce the covenant must trace his title to the original promisee
i. a third party who that owns no land cannot enforce the restriction 
1. Exception:
a. Homeowners’ Association
i. A homeowners’ association may sue to enforce the benefit of a covenant even though the association succeeds to no land owned by the original promisee
b. Third Party Beneficiary
3. Touch and Concern the land (see above analysis)
ii. Using a General Plan to Show Who Has the Benefit 
1. if there is a general plan, then prior and subsequent purchasers of lots within a subdivision can enforce a written restriction on a restricted lot.  
a. It is inferred from the plan that the developer intended to confer a benefit on all lot owners (Snow v Van Dam)
iii. Can’t have a benefit in gross
1. the benefit must be attached to an ascertainable parcel for the burden to run
a. can’t have a burdened servient estate without benefiting dominant estate to attach to 
b. if the burden is in gross, it does not preclude the covenant from running with the land conveyed
2. Burden can be in gross but benefit can’t
3. benefit can’t be in gross as a covenant at law nor as an equitable servitude 
4. If the benefit is in gross, the burden doesn’t run
iv. Retroactivity of burden??? Look up feb 20
v. Exception:
1. Homeowners’ Association
a. A homeowners’ association may sue to enforce the benefit of a covenant even though the association succeeds to no land owned by the original promisee
i. The homeowners’ association is regarded as the agent of the real parties in interest who own the land (Neponsit)
2. 3rd Party Beneficiary
a. 3rd party beneficiary makes the party no longer a stranger

vi. Defenses for benefit running

1. unclean hands

2. waiver of rights

3. estoppel

4. doctrine of changed conditions (Neponsit)

a. is the covenant still a substantial benefit

i. Hypos with Finance
i. HYPO:

1976, Grantor encumbers a subdivision with a TD on entire subdivision

1977, DR, recorded

1978, Grantor sells lots 1, 2, 3 (recorded) free of the TD (Bank agrees)

1979, Grantor’s TD goes into an NJF, 3rd party buyer

Q. Is the 3rd party bound?

no, the NJF of the TD relates back to the state of title at the time the TD was executed 

ii. HYPO:

1977, Grantor records DR

1978, Grantor executes TD on all lots

1979, Grantor sells lot 1

1980, TD goes into a NJF on the other lots

Q. 3rd party bound?

the TD itself a conveyance that springs restrictions (its possible, its just an argument, no authority for it)

if the TD isn’t a “conveyance”, 3rd party isn’t bound

don’t forget, as soon as you unify the lots, the restrictions are extinguished

8. Tenancies

a. Tenancy in Common
i. tenants in common have separate but undivided interest in the property
ii. the interest of each is descendible (capable of being transferred by inheritance) and may be conveyed by deed or will
iii. If the conveyance conveying to two or more persons is ambiguous, courts normally presume it’s a tenancy in common
iv. there are no survivorship rights between tenants in common
1. Example:
a. T devises Blackacre to A and B.  A and B are tenants in common
b. If A conveys his interest to C, B and C are each tenants in common
c. If B then dies, B’s heir is a tenant in common with C
b. Joint Tenancy
i. have the right to survivorship
1. when one joint tenant dies, nothing passes to the surviving joint tenant -- the interest becomes extinguished
2. a joint tenant cannot pass her interest in a joint tenancy by will
ii. joint tenants are regarded as a single-owner
iii. Unities in Joint Tenancy: -must have these requirements or it’s a tenancy in common
1. time
a. interest must be acquired at the same time
2. title
a. joint tenants must acquire title by the same instrument
i. mortgage doesn’t effect this 
1. the mortgagee doesn’t have title until the foreclosure
2. the mortgagee has only a contingent interest in the property (a lien)
3. title is separated at the foreclosure sale to whomever who buys it
3. interest
a. interest must be identical
4. possession
a. each must have a right to possession of the whole
iv. Unilateral Conveyance
1. common law:
a.  you can’t unilaterally convey to destroy a joint tenancy
i. Civil Code 1039 precludes a person to convey to themselves
2. Statutes from Riddle
a. 683.2(a)
i. A joint tenant may sever a joint tenancy in real property as to the joint tenant’s interest by any of the following means:
1. conveyance to third party (straw-man could work) OR
2. execution of a written instrument that evidences the intent to sever the joint tenancy 
b. 683.2(b)
i. nothing in the subdivision affects any rights of a BFP
1. knowledge of a written agreement of the joint tenants includes both actual knowledge and constructive knowledge through recordation of the agreement 
c. 683.2(c)
i. Recorded joint tenancy cant be severed unless:
1. before death, written declaration is recorded in the county where the real property is located
2. executed before a notary public not earlier than 3 days before the death of that joint tenant and is recorded
v. How to make a joint tenancy durable?
1. make an agreement that either party cannot unilaterally convey (could be recorded to prevent a conflict if there was a fraudulent sale to a third party)
vi. Mortgages within the joint tenancy 
1. if the entrance into the joint tenancy predates the mortgage, then the mortgage is extinguished when the person dies, and the other joint tenant, succeeds to the entire estate, free and clear of the deceased’s mortgage 
a. Subordination
i. If the non-debtor JT subordinates his interest, then the JT puts their interest at risk if the mortgagee forecloses 
c. Tenancy by the Entirety
i. can only be created in husband and wife
ii. it requires the same unities as joint tenancy
1. except 
a. it requires the unity of marriage
iii. right to survivorship
iv. husband and wife are considered to hold as one person at common law
v. can’t defeat the right to survivorship by conveyance to a third party
9. Nuisance 
a. Definition of private nuisance
i. Any substantial non-trespassory invasion of another’s interest in the private use and enjoyment 
b. Public Nuisance
i. Harms many people
c. Private Nuisance
i. Nuisance per se
1. example
a. an open nuclear waste processing plant without any confinement
ii. Nuisance per accidens
1. because of the circumstances
a. Example: pig farm
b. Two Types:
i. Intentional
1. purpose or knowledge OR
2. knows or should know
3. “a person who intentionally creates or maintains a private nuisance is liable for the resulting injury to others regardless of the degree of care or skill exercised by him to avoid such an injury”
ii. Unintentional 
1. wreckless or ultra-hazardous 
d. Requirements of Private Nuisance
i. D is intentional (aware)
1. knows or should know the conduct will result in harm
ii. D’s conduct must be unreasonable
iii. Harm must be substantial 
1. What is unreasonable?
a. it’s a threshold test, whatever the jury finds unreasonable 
e. Remedies for nuisance
i. Damages
ii. Injunctions
f. Defenses
i. Coming to the nuisance is not a defense
10. Zoning
a. Definition
i. The government will oftentimes separate incompatible uses
b. Amortization
i. Government will temporary shut down a public nuisance to give that nuisance producer an opportunity to remedy the situation 
c. Eminent Domain
i. must be for public use
1. What is public use?
a. it must benefit the public
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