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ACQUISITION of PROPERTY by FIND & ADVERSE POSSESSION

I. Acquisition by Find
A. Rule: Finder wins as against anyone but true owner or prior possessors
i. Armory v. Delamirie: Chimney sweep has the rights to the jewel since he found it first. His rights will beat anyone else’s except the true owner of the jewel. Value of the jewel is discounted by the probability that true owner will return to claim the stone (impossible to quantify the probability factor - rarely used in court).

ii. Hypo: F1 finds a watch and then loses it. F2 finds the watch, but F1 wants it back. F1 wins b/c F1 is a prior possessor in relation to F2. Favors most recent finder/possessor.

iii. Hypo: Chimney sweep steals the jewel and goldsmith then takes it from him. Even in thefts, favor prior thief over the subsequent thief or subsequent finder. Favoring prior possessors discourages future thefts.
B. Bailment: rightful possession of goods by a person (bailee) who is not the owner

i. Ex. Giving keys to valet; clothes to dry cleaning

ii. to get possessions back in a bailment, just need to prove prior possession

C. Remedies: 
i. value of the item or return of property (replevin)
ii. P has the burden of proof for the value of the missing item
II. Acquisition by Adverse Possession
A. Adverse Possession Takes place when:
i. You use the property as though it is yours
ii. For a period of years determined by the statute
iii. True owner doesn’t raise an objection w/in allowable SOL
1. Title acquired by adverse possession cannot be recorded in the courthouse until the adverse possessor files “action quiet title” against the owner.
2. The rules for AP are different according to the statutes of each state VanValkenburg v. Lutz was an example of the NY statute, where the court found that Lutz did not have AP b/c there was no enclosure and no major improvements made the land – NY requirements.
iv. Definitions

1. Color of Title - Refers to a claim founded on a written instrument (deed or will) that is for some reason is invalid (i.e. deed improperly executed, don’t have right to convey land, etc.)

2. Claim of Right – refers to a claim not founded on any written instrument
3. Action to Quiet Title - Action filed by adverse possessor to get title to the adversely possessed land.
B. Purposes of Adverse Possession

i. To restrict or cut off old claims (sleeping theory)

ii. To protect he interests of one who has occupied the land and treated it as his own (earning theory)

iii. To give certainty to land titles
C. Elements of Adverse Possession 
i. Actual entry giving exclusive possession
1. Adverse possessor can only claim the land he actually entered and which he does not share with the true owner

2. EXCEPTION: Color of title - If the adverse possessor only entered a portion of the land, but he has an invalid deed (color of title) that describes the entire property, then based on constructive possession (we’ll pretend like it’s possession) he is deemed to constructively possess the whole land (if entire land unoccupied). If one of the lots is occupied, get constructive possession only to the lot actually occupied.

ii. Open and Notorious 

1. Notifies record owner that someone is occupying his land.


2. Must be obvious - had the record owner looked on his land, he would have seen occupation by adverse possessor

3. EXCEPTION: when encroachment is so minor that only a survey would show AP, the true owner must have actual notice of encroachment.

a. Mannillo v. Gorski: Steps encroached on neighbors’ land 15”. Court herd that minor encroachment does not create AP b/c it is not open and notorious. True owner must have actual notice to AP.

iii. Adverse and Under a Claim of Right 

1. When the occupier has no written instrument (Claim of Right) that would mistakenly lead him to believe he owns the land. But must have intent to possess the land

2. Claim of Right Theories:

a. Majority and CA Rule: State of mind irrelevant; only important that AP is making claim to the land (objective) 

b. Minority Rule: I thought I owned it (good faith possessor) 

c. Minority Rule: I thought I did NOT own it but intended to take it anyway (aggressive trespass) 

3. Can be substituted by Color of Title – claim founded on a written instrument (e.g. deed or will) that is invalid which makes AP think he owns the land he is adversely possessing.  This is a case of mistaken possession, backed up by a piece of paper.

a. NOTE: Color of Title allows you to get more than you actually own whereas with Adverse and Under a Claim of Right you only get the part that you entered, not the entire lot. 

b. NOTE: can’t have both Claim of Right and Color of Title

iv. Continuous for the statutory period 

1. Continuous: Occupying the land the way a true owner would is sufficient. A summer house only has to be lived in during the summer. 

a. Howard v. Kunto: Continuity satisfied since the lots in question were normally used as summer beach homes. Occupation of premises year round was not necessary.
2. Statutory Period: After statutory period expires, can file action to quiet title to get title to the AP land.

a. Tacking – Successive adverse possessors can tack (adding one period of AP to another period of AP) on the period of possession the prior owner as long as they are in privity. 

i) Privity - a relationship b/w buyer & seller.

ii) Howard v. Kunto: Court held that there was privity b/w successive purchasers. Therefore, tacking on previous owner’s time to satisfy the statutory period was allowed. 

v. Payment of taxes (Western states only)

1. Payment of taxes saves your property from being easily possessed by another.

2. Tax Code Statute - Code section has a form which adds your name to a registry for a particular piece of land and then sends you a tax bill for payment on adversely possessed land. True owner still has to pay taxes even if someone else is also paying them.

3. Virtually impossible to AP in encroachment cases, since no statute that allows possessor to get a tax bill for just a strip of land 

a. Exception: if can prove that as a result of tax reassessment, paying tax on the entire lot + the encroached strip (must be improved and substantially add value to the property) 

b. Exception: if can argue that tax payment statute be disregarded altogether 

D. Disabilities 

i. Statute of limitations is extended if specified disabilities are present (SOL period and qualifying disabilities vary by state)

ii. Disability does not count unless it existed at the time the cause of action began to accrue

1. If second disability develops later, it doesn’t count unless it already existed at the time AP entered the property

iii. Disability does not carry over to the heir if the owner has a disability!
1. If heir under disability at time he inherits the land, guardian will have to bring action w/in allowable time

iv. Death removes disability (10yrs need to go by to get title by AP.

v. Ex: SOL w/o disability is 21 yrs. If O is disabled, O has 10yrs after the disability has been removed  to bring action (assuming it is longer than regular period)

vi. Questions to Ask Yourself:
1. When would statute run if no disability?

2. Was the person under disability when the cause of action accrued?

3. If yes to #2, when was the disability removed?

4. When is X yrs. after disability is removed?

a. Rule of Thumb: Use 21yrs (SOL) or 10 years after disability removed ( which ever gives longer period to bring suit

POSSESSORY ESTATES & FUTURE INTEREST

III. Estates in Land

Freehold Estates: (1) Fee Simple

  (2) Life Estate

  (3) Fee Tail
A. Fee Simple
i. Creation of a Fee Simple

1. “To A and his heirs” OR

2. “To A”
ii. General
1. Alienable (Qia Emptores) – can be sold

2. Inheritable – by person designated in will

a. Problem 3 p.212

O conveys Greenacre to “A and her heirs.” A has an only child B. B’s creditors can’t attach Greenacre to satisfy their claim nor can B prevent A from selling Greenacre b/c he has no interest in the property (only if A dies intestate). O hasn’t died yet either, so can change will at any time. A gets the property by inheritance.

b. White v. Brown p. 221

Holographic will (in handwriting of a testator, not drafted by lawyer and no witness) says “give Ellen White my home to live in and not to be sold.” Was Ms. Lide’s will intended to give a life estate or fee simple? Court Ruled: Fee simple because restraint on alienation is void.
Majority - Rules of Construction:
i) If unclear what intestor intended, presume fee simple
ii) No partial intestacy: if go thru the trouble of making a will, probably do not intend the estate be divided among collateral relatives if revertor not named.

Minority

i) Since Ms. Lide knew how to give a gift in fee simple, but chose to phrase her will otherwise, she probably meant it to be something other than fee simple

ii) Court should validate of all of its provisions
2. Per Stirpes – if die intestate, interest divided equally among all members of next generation

a. Problem 2 p.214

O has A (daughter) and B (son). B dies and leaves property to his Wife. B is survived by 3 kids, B1, B2, and B3. A has son A1. O then dies intestate. Who owns Blackacre? A gets ½ of property and B’s ½ would go to his wife per will. But O was still alive when B died, therefore there is nothing to be given to B’s wife when B died; so 1/6 goes to each child after O’s death.

3. No future interest since interest lasts forever

4. Strike out any provisions that limit alienability and inheritability

a. Problem 5 p. 214

Can’t restrict inheritability: “to Sarah and her heirs on her father’s side.” If wanted to limit inheritability of land, could’ve left a vested remainder instead: “to Sarah for life, then to her heirs on her father’s side.”

b. Policy Reasons:

i) Efficiency Argument: want land to be marketable so that people will make most efficient use of it (improve/develop it).

ii) Social Status: if land is in circulation, gives people an opportunity to buy/sell land and move up in social status.
B. Life Estate
i. Creation of a Life Estate

1. “To A for life” 
a. not designated to whom interest goes to after A’s death
b. at A’s death, reverts back to O; if O dead, then to O’s heirs

2. “To A for life, then to B”

a. B’s future interest = remainder (vested)
C. Fee Tail

i. Creation of a Fee Tail

1. “to A and the heirs of his body”

a. at A’s death, automatically passes to first generation issue (children, their children, etc.); when run out of issue, reversion to O

ii. Disentail 
1. Can terminate fee tail by conveying to a strawman OR directly to another party in fee simple

a. If A conveys to B ( fee tail terminated

b. If a conveys to X and then X conveys back to A, A gets rid of fee tail and receives fee simple title in land (X = strawman)

II. Defeasible Fees
A. Definition: interest in property that may last forever or may come to an end upon stated future event

B. Major Difference – how property gets back to grantor

i. FS determinable: automatically reverts to grantor when condition is breached

ii. FS subject to a condition subsequent: does not revert until grantor goes to court and reclaims the premises

C. Three Types:
i. FS Determinable ( POSSIBILITY OF REVERTER
1. Creation of FS Determinable

a. “To the school district so long as the land is used for school purposes”

b. Look for words indicating duration: e.g. so long as, while, during, until
c. Have interest in land as long as the condition is met, if not, automatically reverts back to grantor

2. Followed by future interest – possibility of reverter
3. Mahrenholnz v. County Board p. 242 
Deed said “This land to be used for school purpose only; otherwise to revert to Grantors herein.” Issue: Did the warranty deed from Hutton’s to the School Board create a fee simple subject to a condition subsequent or a fee simple determinable? Court Ruled: The deed created fee simple determinable by its language followed by possibility of reverter in Huttons and their heirs. When Harry transferred whatever interest to Mahrenholz, he may not have had any interest to transfer at this time depending on whether the land was still being used for school purposes. Court remanded for clarification. 

NOTE: Rights of re-entry and possibilities of reverter (future interest) are NOT alienable or devisable in will, they are only inheritable (when die intestate).
ii. FS Subject to a Condition Subsequent ( RIGHT OF ENTRY 
1. Creation of FS Subject to CS
a. “To the school board, but if the property ceases to be used as a school, the grantor can re-enter”

b. look for words cutting off the prior estate: e.g. but if, on condition that
c. Have interest in land until the condition is breached, then grantor must re-enter to reclaim the property

2. CA Rule
a. CA eliminated distinction b/w FS Determinable and FS Subject to Condition  Subsequent 
i) FS Subject to Condition Subsequent only

b. Protects subsequent purchaser b/c makes land titles clear and alienable

c. Makes bargaining easier b/c can get a release to the right of entry from grantor holding future interest even if the condition is breached
iii. Fee simple subject to an executory limitation 
1. Rule: If the future interest doesn’t revert back to O but to a third party like C ( executory interest
2. Creation: “To B, but if B marries D, then to C”

a. B has a fee simple subject to an executory limitation
b. C has a shifting executory interest
D. Adverse Possession

i. FS Determinable
1. Possible once the condition is met and grantor doesn’t come to reclaim the property
2. SOL begins to run when condition is met
ii. FS Subject to a Condition Subsequent
1. No AP if the grantor never re-enters the land and the title stays w/ present occupant
2. Grantor has time w/in allowable SOL to bring action
3. SOL begins to run when condition is met
E. Restrictions 
i. Use restriction – allowed 

1. Court will uphold the use restriction if it is a charitable donation (Policy: to encourage people to make gifts to charity)

2. Mountain Brow v. Toscano p. 251

Issue: Is it a restriction on use or alienation?

Court Ruled: It is a FS subject to condition subsequent with use restriction. Court eliminated invalid constraint on alienation and converted the language to “use” restriction – allows the property to be used in any way as long as it is used by the Lodge.

ii. Restriction on alienation – never allowed (White see above)
iii. Restriction on marketability – not allowed 

1. Conveyance to railroad for their headquarters only deemed too restrictive

2. If use restriction materially affects marketability & significantly limits potential buyers – it is void

iv. Restrictions on marriage 
1. Test: What is the motive?

a. If to provide support until they remarry – allowed

b. If to prevent from getting married - void

III. Future Interests

A. Future Interest Retained by Grantor/Transferor
i. Types: (1) Reversion

  (2) Possibility of Reverter

  (3) Right of Entry
ii. Rule: NOT subject to Rule Against Perpetuities
iii. Examples:
1. “To A for life”

· when A dies, grantor gets it back – reversion 
2. “To A so long as land used by school”

· follows FS Determinable

· Grantor has future interest – possibility of reverter (automatic)

3. “To A, but if it ceases to be used by school, then to B”

· follows FS Subject to Condition Subsequent 

· Grantor has future interest when re-enters – right of entry
B. Future Interest in Transferees
i. Types: (1) Remainders (vested & contingent)

  (2) Executory Interests
ii. Remainder
1. General
a. Capable of becoming possessory upon the natural expiration of the prior estate
b. Remainders follow only life estates or fee tails (b/c only ones that expire naturally)
c. Does not divest any other interest 

i) Ex. “To A for life, then to B” ( B has a remainder

2. Types of Remainders
a. Vested Remainder
i) Rule: Ascertained person AND possession NOT subject to a condition precedent 

ii) Rule: NOT subject to Rule Against Perpetuities

iii) Accelerates into possession whenever the preceding estate ends

iv) Examples:
1) Regular
· Ex: “To A for life, then to B” 

2) Vested Remainder Subject to Partial Divestment

· Ex: “To A for life, then to A’s children”

3) Vested Remainder Subject to Complete Divestment

· Ex: “To A for life, then to B, but if B dies before age 21, then to C”

b. Contingent Remainder
i) Rule: Unascertained person OR possession is subject to a condition precedent
ii) Rule: Subject to Rule Against Perpetuities 
iii) Does not accelerate into possession
iv) Destructibility of Contingent Remainder:

1) Under Common Law a contingent remainder was destroyed if it did not vest when the preceding life estate terminated w/ reversion to O. 

2) Most states have eliminated this rule.

v) Examples:

1) “To A for life, then to A’s children who survive him”

2) “To A for life, then remainder to B’s heirs”

· don’t confuse w/ “to B and his heirs” 
3) “To A for life, then to B if B is 21”
4)  “To A for life, then to B if B survives C”

· all condition precedent ( something has to happen before they can get it
3. Compare
a. “To A for life, then to B, but if B dies before age 21, then to C”  

i) vested remainder subject to total divestment

ii) wording gives it to B, and only then sets up condition

iii) If A dies before B turns 21, B is accelerated into possession 

vs.

b. “To A for life, then to B if B reaches 21, otherwise to C” 

i) contingent remainder

ii) wording sets up condition precedent 

iii. Executory Interest
1. Definition: Cuts short or divests a prior estate; not natural termination 
2. Two Types:
a. Shifting: divests a transferee
i) “To A, but if A marries, then to B”
ii) B gets his interest only if A’s interest is cut short (by marriage)
b. Springing: divests the grantor (grantor is holding the prior interest)
i) Ex. “To B one year from today”

1) springing since originating out of grantor 1 year from a specified date

ii) Ex. “To A for life, then to A’s children 1 year after A dies”
1) not a remainder b/c children’s interest not followed by a natural termination of the estate
2) originates from grantor 1 yr from A’s death
3) Sequence of ownership: To A for life, to O for one year, then to A’s children
iv. Compare:
1. “To B for life, then to C if B marries D, but if not, then to E

a. B = life estate

b. C = contingent remainder

c. E = contingent remainder as well if B never marries D (alternative contingent remainders)

· Rule of thumb: if 1st future interest is contingent remainder ( then 2nd interest is always another contingent remainder

2. “To B for life, then to C, but if C marries D, then to E”

a. C = vested remainder subj. to total divestment

b. E = executory interest

· Rule of thumb: if 1st future interest is vested remainder ( 2nd interest is always executory interest 
**See HANDOUT with additional problems
IV. Rule Against Perpetuities
A. Classic Statement of the Rule: 

“No interest is good unless it must vest, if at all, not later than 21 years after some life in being at the creation of the interest.”

B. General
i. If there is a remote possibility of vesting after 21 years of the death of a life in being ( whole interest is VOID and is stricken from a grant. It must vest or fail within 21 years.
ii. Policy: To prevent people from tying up assets for a long period of time - control by the "dead hand"
C. Life in Being:

i. Identifiable at the time of conveyance

ii. Relevant in some way to the grant

iii. Not a member of an open class

1. If A is still alive, “A’s children” are an open class because we do not know who they are, A could have more children
D. Remote Possibilities

i. Fertile Octogenarian - assumes that a living person, regardless of sex, age, or physical condition, will always be capable of having more children 
1. “to A for life, then to A’s first child to reach 25”
a. A’s currently living children may all die, and A will then have a baby at 85 and die a year later
b. A = measuring life (children are an open class)

c. Interest is VOID b/c the surviving child will reach 25 more than 21 years after A’s death
ii. Unborn Widow – assumes that the widow may be divorced or not alive yet at the creation of the interest.
1. “To B for life, then to his widow for life, then to B's children if any”
a. Widow cannot be a measuring life b/c may be divorced from B at B’s death; if B re-married, too young to have been alive when interest 1st created
b. B = measuring life (children open class)

c. Interest is VOID b/c possible that widow will live for 25 years and it will take more than 21 years for the interest to pass to the surviving children after B’s death
iii. Slothful Attorney – assumes that the lawyer is lazy or inactive and takes too long to complete the case
1. “To such of his grandchildren as are living when T’s will is admitted to probate” (T survived by 3 kids and 2 grandkids)
a. T’s kids = measuring life (grandkids are open class)
b. Interest is VOID b/c lawyer may take more than 21 years to admit the will to probate crt, thus invalidating the interest
E. Perpetuity Examples

i. “To A for life, then to B if B attains the age of 30”

1. measuring life = B

2. in 21 years after B’s death will definitely know if condition vested or failed

ii. “To A for life, then to A’s children for their lives, then to B if B is then alive, and if B is not alive, to B’s heirs”

1. 1st condition: A = life estate (A = measuring life)

2. 2nd condition: will either vest or fail at A’s death (A = measuring life)

3. 3rd condition: will either vest or fail at B’s death [can switch measuring lives for each separate gift] (B=measuring life)

4. 4th condition: will vest or fail at B’s death (B=measuring life)

iii.  “To all members of any property class I will ever have who are admitted to the bar”

1. Property professor = measuring life

2. Interest VOID b/c professor may die tomorrow and someone in class may take 30 years to pass the bar

iv. “To the 1st child of A who is admitted to the bar”

1. A=measuring life

2. Interest VOID b/c  21 years starts running after A’s death and the child may not pass the bar w/in 21 years
v. “To A, but if liquor is ever sold on the premises, then to the children of B”

1. invalid b/c B may die and it may take more than 21 yrs for A to start selling liquor; children have executory limitation

2. How can you make it work in your favor?

a. deed land to kids, kids become guardians of the will, make kids sign deed to A (kids are now in the same position that O once was – they become grantors)

vi. “To A, so long as liquor is never sold on the premises”

1. invalid, possibility of reverter 
2. if goes back to grantor, rule against perpetuity does not apply

**See HANDOUT with additional problems
F. Option agreement 
i. option to purchase at any time violates the rule against perpetuities

G. Cy Pres Doctrine

i. we reform the instrument to get as close as possible to the grantors intent

ii. “until children turn 30” - some jurisdictions will change age 30 to 21 to satisfy what the grantor really wanted
H. Wait and See Doctrine 

i. Do not to invalidate immediately, wait and see if the interest is valid after the time period (21 years) has run out

I. CA Rule

i. CA adopted uniform rule against perpetuities – the rule does not apply to commercial transactions (“non-donative”); those transactions which are not gifts

CONCURRENT INTERESTS
I. Tenancy in Common 

A. Rule: Each tenant has separate but undivided fractional interest of the whole.

B. May be conveyed by deed or will and can be inherited

C. No survivorship rights b/w tenants in common (one TIC does not get rights to the whole estate after death of the other TIC)

D. Hypo: A & B are TIC

i. if A sells interest to C ( B & C are TIC 
ii. B devises his interest in the will to D ( A & D are TIC
II. Joint Tenancy
A. Rule: Each tenant has an undivided interest in the entire property (the whole)

B. Features:
i. Interest in joint tenancy cannot be passed in will 

1. B/c at death, JT (B) no longer has interest in the property & surviving JT (A) owns the entire property

2. Right of survivorship - decedent’s interest vanishes at death and the survivor becomes the sole owner of the property 

ii. But it can be sold or conveyed w/o notice to the other JT
1. Hypo: A & B are JT

      If A sells his share to C ( B & C become Tenants in Common
C. Must have Four unities:

i. Time – The interest of each joint tenant must be acquired or vest at the same time.

ii. Title – All joint tenants must acquire title by the same instrument or by a joint adverse possession. A joint tenancy can never arise by intestate succession or other act of law.

iii. Interest – All must have equal undivided shares and identical interests measured by duration.

iv. Possession – Each must have a right to possession of the whole.

D. Severance of Joint Tenancies

i. Can be severed w/o permission of the other JT, depriving the other JT of survivorship rights

1. Old Rule: Use of Strawman - convey land to a 3rd party, breaking the joint tenancy, and they convey it back to you leaving you with a tenancy in common. Ex. A & B JT; A ( X ( A; now A & B are TIC.
2. Modern Rule & CA: Don’t need a strawman. JT can deed to oneself and create TIC that can be willed.

a. Riddle v. Harmon: Wife doesn’t want land to go to her husband (JT) so she conveys to herself to sever. Court held that don’t need a strawman to sever JT, can do it by conveying to oneself.

ii. CA Statute (against secrecy of JT severance)

1. A severance of joint tenancy is effective only if the severance has been recorded

2. Exception: if one of the parties wants to sever joint tenancy and they execute a deed w/in 3 days before they die, that deed is OK if has been recorded w/in 7 days after death

iii. Simultaneous Death
1. Not adopted by all jurisdictions
2. If A & B are JT AND cannot be determined who died 1st, treat it as TIC ( ½ to A’s heirs & ½ to B’s heirs
iv. Mortgage and JT
1. Rule: Mortgage does not convey title and therefore does not sever a joint tenancy.

2. Rule: Mortgage does not survive the death of the mortgagor as a lien on the property. At death, the JT loses all rights to the property, so the lien dissolves with his death. The survivor does not have to honor the lien.

a. Exception: If the JT sold property to a 3rd party before he died or both JT’s signed the mortgage, then the mortgage would stick.

3. Harms v. Sprague: J and W were JT’s on a property. J used his share of the interest to put mortgage on the property & also willed his interest to C. Issue #1: Mortgage does not sever JT, therefore there is no interest to pass to C (remaining JT gets it all). Issue #2: Mortgage evaporated when J died and does not survive as a lien. W gets interest to entire property free of mortgage.

v. Lease and JT
1. Rule: Lease does not sever joint tenancy. 

2. If only one JT is a lessor, lessee takes a risk that if that lessor dies, the lease will disappear at the time of their death.
E. Joint Tenancy Bank Accounts
i. Court looks at intent of the parties – whether the parties really intended for a joint tenancy in a bank account (usually requires signed forms to show intent).

ii. Courts also look at contribution by each party – party’s may not be equally entitled to the $ in the account or items in a deposit box

iii. Types:

1. True Joint Tenancy Account – O intends to make a present gift to A of one-half the sum deposited in addition to survivorship rights to the whole the whole sum on deposit.

2. Payable-on-Death Account – O intends to make a gift to A only of survivorship rights.

3. Convenience Account – O intends for A to only have power to draw on the account to pay O’s bills and not have survivorship rights.

III. Relations among Concurrent Owners

A. Partition

i. Applies to both joint tenants and tenant in common. 

ii. Each cotenant has undivided rights to use the property & absolute right to partition
iii. Partition – a cause of action used to sever the joint ownership when parties disagree about the use of the commonly owned property. 

1. Partition by Sale (Majority) – sell the property and divide proceeds according to ownership %. 

2. Partition in Kind (Minority) – physically divide the property into two parcels of land.

a. No co-tenant has any more right to any parcel of land than the other co-tenant. Johnson v. Hendrickson: Court did not allow one co-tenant’s request for partition in kind so they can have land adjacent to the lot they owned separately.

b. If parties cannot agree as to who gets which part of the land, the court will do a lottery, a fair way to decide.

c. Partition by Joint Custody: As seen with the rocking chair, 6 months with one, 6 months with the other, courts are willing to be creative.

d. Delfino v. Vealencis: TIC both want a partition - D wants in kind, to keep her land/trash business, and P wants in sale. Delfino court preferred partition in kind (Minority view), but if (1) physically impracticable or (2) interests of owners would be better promoted by sale ( then use partition by sale.

i) Physical Difficulty – Based on the characteristics of the land (Rocky terrain, beachfront area, un-farmable portion).
ii) Economic Disadvantage - if the split will make property worth substantially less in pieces than as a whole.

e. Cannot agree not to partition – VOID b/c restricts alienability of land.

B. Benefits and Burdens of Co-ownership
i. Rule: A cotenant in possession is not liable for rent to his cotenants w/o an agreement to pay rent OR an ouster. 

1. Majority – occupying cotenant not liable for rent despite a demand to vacate or pay rent unless there’s an agreement to pay or an ouster.
2. Minority - occupying cotenant liable if a demand to vacate or pay rent was made
ii. Policy: to encourage the use of the land instead of letting it sit empty

iii. Ouster Rule –denial of one’s right to enter the property:

1. Co-tenant needs to try to occupy the property and be withheld from doing so

2. If there is an ouster, then the tenant is liable for half of the reasonable rental value to the ousted co-tenant
a. Changing the locks OR occupying the property alone is not sufficient to be an ouster. 

i) Spiller v. Mackareth: P is using entire building as warehouse, so D wants rent or half the building vacated (P & D are TIC). Court held that P is not liable for rent b/c there is no evidence that P intended to prevent his co-tenants from entering by use of locks – simply protecting his merchandise.

iv. Lessee in Possession
1. One JT is allowed to lease property w/o the consent of another. Each JT has the right to either sell his interest, severing the joint tenancy, or they can lease it to someone else.
2. The lessee gets the same property rights as the lessor had

a. Swartzbaugh v. Sampson (CA): P’s husband leased his portion of land to D for a boxing arena, P cannot cancel the lease. There is nothing she could do except: partition (in-kind or sale), enter & claim ouster if not allowed to use the land, or elect to affirm the lease (get ½ the rent collected).

C. Equitable Action of Accounting
i. Rent from 3rd Party
1. If one JT or co-tenant is collecting rent from a 3rd party, has to pay proportionate share to JT/co-tenant. 

2. If he is making profits from his own usage of the land (i.e. uses land for a farm and makes a profit), he does not have to share. 

ii. Taxes and Mortgage Payments 

1. General Rule: Can get immediate contribution from co-tenants up to the amt of the value of their share in the property (don’t have to wait for sale of the property) 

iii. Repairs 

1. W/o an agreement, no immediate contribution is required for repairs made

2. At time of partitioning, the co-tenant making the repairs will get a credit for the amount of necessary repairs 

iv. Improvements 

1. No immediate reimbursement for improvements. This is hard to prove, the improvement may just be a personal preference. 

2. No credit upon partitioning either

a. Exception: At time of partitioning, improver will get a credit for an increase in MV to the property (NOT the cost of improvement but increase in MV of property)

3. Physical partition – court will give the cotenant who made the improvement the portion with the improvement

LEASEHOLD ESTATES: The Law of Landlord and Tenant

I. Leasehold Estates
A. Person can convey a possessory interest in property for a time period which creates a landlord-tenant relationship. Leasehold is not a freehold and T does not have ownership, just temporary possession.
B. Types:

i. The Term of Years
1. A lease that is specified for a fixed term (can be less than 1yr)

2. Terminates automatically at the end of the specified term & tenant can move out w/o giving notice
ii. The Periodic Tenancy
1. A lease for a period of some fixed duration that continues for succeeding periods until either the LL or T gives notice of termination (year to year; month to month) 

2. T or LL can terminate by giving notice for any reason

a. Cannot give notice in the middle of the month; will only take effect the following month. 

b. Hypo: T gives notice on Nov.16th that plans to move out on Nov. 30th. Notice will only take effect on Dec.1, so will be held liable for December rent.

3. Common Law: Notice = length of the period, not to exceed 6 months (month lease = 30 days)

4. Jurisdictions are split whether this is year to year or month to month:

a. “For no fixed term at an annual rental of $24,000, payable $2000 per month on the first of each month.” 
iii. The Tenancy at Will 

1. A lease of no fixed period which can be terminated at the option of the LL or T at any time. 

iv. The Tenancy at Sufferance: Holdovers
1. T who’s right to be on the property has terminated, but he refuses to leave. He is not just a trespasser, he is a holdover tenant. 

2. Common Law gives LL 2 options:

a. Eviction + damages
b. Consent (express or implied) to the creation of a new tenancy
II. Delivery of Possession

A. English Rule – In a silent lease, imply that LL has the obligation to provide vacant property 
i. Policy: They are in a better position to handle eviction; it is cheaper for them to handle the problem
B. American Rule – LL has the obligation to provide the T right of possession, but not right to vacant property. Remedy should be sought against the old T, not LL

i. Hannan v. Dusch: P unable to move in because of a holdover by previous T. Court adopted the American Rule by holding that LL had no duty to deliver vacant premises. So T can’t sue LL, but only the old T.

III. Subleases and Assignments

A. Leasehold interest is freely alienable. Test: For how long has the tenant conveyed the leasehold interest? Must look at the duration of the lease term.
i. Assignment  - If T conveyed interest all the way up to the end of the lease term ( reverts to LL

ii. Sublease  - If instead convey a portion of the lease term ( reverts to T, then to LL

B. Default Payment – If T defaults, 2 ways for LL to recover unpaid rent:

i. Privity of Estate – relationship where T’s interest directly precedes LL’s reversionary interest (no gap b/w T’s end of the lease term and time of LL’s reversion). 

1. Assignment – T1 is in privity of estate w/LL

2. Sublease - T is always in privity of estate w/LL, which makes him directly liable for rent.

-OR-
ii. Privity of Contract – Contractual obligation in the lease for T to pay rent. Need an express promise, mere signing of an agreement is not enough.

1. If T subleased to T1, T is still liable for rent under a contract unless the LL agrees to release T from the contract 

2. T1 can be in privity of K w/LL if:

a. T1 expressly promised to pay LL rent OR 

b. T1 promises T that he’ll pay rent (3rd party beneficiary K) 
i) Exception: If its in the jurisdiction that accepts 3rd Party Beneficiary contracts, T1 will be in privity w/LL even though he only made a promise to T. 

iii. Ernst v. Conditt: P leased land to Rogers, who then assigned the land to D. When D defaulted, P sued him for rent, but he claimed that Rogers was still liable. 
1. Rogers: Since Rogers assigned his whole interest to D, he is not in privity of estate w/LL. However, Rogers is in privity of contract w/LL since he expressly promised to pay rent to LL (and never released from obligation). LL can therefore sue Rogers for the rent b/c he’s in privity of estate w/LL
2. Conditt (D): Since Conditt got an assignment of the entire lease term, he is in privity of estate w/LL. He is also in privity of contract w/LL b/c he incorporated other promises (made by Rogers to pay rent) when accepted assignment agreement. LL can therefore can also sue Conditt for rent either on basis of privity of esate or privity of contract (not both).
Court was wrong in determining rent liability based on assignment v. sublease. Even if there’s a sublease, Conditt may still be liable for rent for being in Privity of Contract w/LL.
iv. Examples:
1. LL leases property to T for 3 yrs; after 1 yr. T subleases to T1 for 1yr. Neither T nor T1 pay rent to LL. Who is liable?

a. Privity of Estate – T is liable b/c still a privity of estate w/LL (has reversionary interest). T1 is not liable b/c NOT in privity of estate. 

b. Privity of Contract – Neither T or T1 is in Privity of K – so can’t be found liable under this privity. Need an express promise that “I will pay the rent” - not just a mere signing of the sublease agreement. If T1 “agreed to pay the rent” to: (1) LL – then liable to LL for sure b/c of privity of K; if (2) T – then liable to LL only in those jurisdictions that recognizes 3rd Party Beneficiary contracts.

2. LL leases to T for 3yrs w/express covenant to pay rent. T assigns lease to T1 for rest of the term. Both default – who’s liable?

a. Privity of Estate -  Only T1 is liable under privity of estate (not T since no reversionary interest). 

b. Privity of Contract - T is liable under privity of contract b/c LL did not release him from obligation. T2 never contracted, so not liable.

3. LL leases to T for 3yrs w/express covenant to pay rent. T assigns entire lease to T1 who agrees to assume all of T’s covenants. T1 ( assigns entire lease to T2 ( assigns entire lease to T3 (w/o covenants). All default – who is liable?

a. Privity of Estate – Only T3 is liable under privity of estate, since last one to assume the assignment of the lease.
b. Privity of Contract – T is liable b/c LL did not release him. T1 is also liable in jurisdictions that recognize 3rd Party Beneficiary Ks; if in majority jurisdictions that want to see actual K, then T1 not liable. T2 & T3 are not liable b/c no promises made, but already in privity of estate so doesn’t matter.
C. Commercial Leases (subleases and assignments)
i. Majority Rule – If a lease contains an assignment clause, LL does not need to have a commercially reasonable reason to withhold consent.

1. Reasoning: 
a. Court does not want to cause problems by switching to Minority view for existing contracts which relied on Majority view
b. T could have bargained for the inclusion of commercially reasonable clause
c. LL should be allowed personal choice who to lease or sublease to
d. LL should be able to recapture the increased rental value of the property
ii. Minority Rule & CA Rule: If there is an assignment clause, LL cannot withhold consent unless he has a commercially reasonable objection. 

1. Reasoning:

a. Property rule – favors free alienability of property by limiting unreasonable restrictions on alienation.

b. Contract Rule – imposes duty of good faith and fair dealing by eliminating unfair advantage of power by LL.

2. Kendall v. Ernest Pestana, Inc.: LL will not consent to assignment of hangar space to P unless the rent is renegotiated. Court adopted the Minority Rule and held that LL can only w/hold consent for commercially reasonable reasons. If wanted to go around Kendall rule, could have: 

a. Negotiated a lease provision allowing LL to absolutely refuse any assignment/sublease OR 

b. Negotiated a specific clause allowing for recapture of rent increases or how rent appreciation will be divided in cases of sublease/assignment.

3. Characteristics to consider (would allow LL to not consent):

a. Financial ability – Can the new T to meet lease obligations?

b. Suitability – tenant mix, will the store fit in w/other store tenants?

c. Legality - Is the use unlawful?

d. Alteration – are significant alterations required?

IV. The Tenant Who Defaults (LL’s remedies against T)
A. The Tenant in Possession 

i. Tenant may be in breach of a lease by:

1. Not paying rent

2. Holdover tenant – T refuses to vacate after lease expires

ii. Self-Help

1. Common Law Rule (Majority): LL is legally entitled to retake possession by self-help if:

a. T is in breach of the lease 

b. Lease contains a re-entry clause AND

c. Means of reentry are peaceable 

2. Modern Rule & CA Rule (Minority): Self-help is never allowed, no matter how peaceful. Must resort to judicial process to evict a T 

a. Berg v. Wiley: After continued dispute about remodeling and health code violation, LL resorted to self-help repossession (not going to court) by changing the locks. T sued LL for wrongful eviction. Court adopted the Modern Rule and held that LL didn’t act in a peaceable manner in evicting T. LL had to resort to the judicial process instead.
3. Waiver of Rights – suppose that for a decrease in rent, T must sign a lease agreement w/provision that LL can use self-help to evict. Will the court enforce T’s waiver of rights to the judicial process?

a. Courts are split:
i) Some Enforce – the modern rule is for the protection of the T – if T knowingly waives his rights in exchange for rent reduction, then waiver should be enforced.

ii) Others Won’t Enforce – It’s a rule to protect the society from violence. So even if individual T does waive his rights, it will not be enforced.

iii. T’s responses to delay eviction
1. Answer Complaint – have 5 days to answer a complaint where can raise a number of defenses (paid rent, property uninhabitable)

2. Motion to Quash – challenge manner complaint was served (delays by ~10 days)

3. Demurrer/Motion to Strike – contesting validity of the complaint

4. Claim of right to possession (Arietta Claim) –  Alleging that someone else in the premises who has not been served. If request that T gives you names of everyone residing in the premises, give T 10 days to respond instead of 5. 

5. Bankruptcy – Court can still evict a T, but will not be able to get back rent. When bankruptcy petition is filed, all other court actions against that person are stopped - automatic stay. The creditor involved can go into bankruptcy court and have the stay lifted, but it requires a hearing.

B. Tennant Who Abandoned Possession (T moves out and breaks lease)

i. Mitigation of Damages

1. Old Rule: LL is not required to mitigate damages

a. Based on Property Rule – leasehold has been conveyed to the T and is no longer LL’s problem 

2. New Rule: LL is required to mitigate damages

a. Based on Contract principles – leasehold is an ongoing contract and the non-breacher can sue the breaching party. 
i) Mitigation of Damages – LL makes reasonable efforts to re-let the premises, such as: advertise, put up a sign, employ realtor, show apartment.

ii) Avoidable consequences – LL doesn’t get to recover for damages that he could of avoided

b. Sommer v. Kridel: T broke lease; LL did not re let and sued for rent. Court held that T is not liable for back rent b/c LL did not attempt to mitigate the damages.

c. Exception: Lost volume seller – B1 orders blue Toyota and breaches; B2 comes in and buys the blue Toyota intended for B1. Sale to B2 didn’t mitigate B1’s damages – b/c volume seller lost out on one extra car that could of sold.

d. Compare: Antique Seller - B1 orders an antique car and breaches; the car is then sold to B2. B1’s damages were mitigated by B2’s purchase.
ii. LL’s who have other vacant apartments for lease
1. If T abandons the lease and LL has other vacancies (Sommer jurisdiction), the unit should be:
a. treated it like any other vacant unit

b. can’t influence the new T as to which unit to choose
iii. Fluctuating rental values
1. If the rental value goes down and new T is paying less, the abandoning T is responsible for the difference in price. LL can give a discount to encourage someone to rent the apartment.
2. But, LL is not obligated to discount the apartment in order to find someone to take over the lease.
3. LL can’t increase the rental value above MV to discourage potential buyers.
C. Landlord’s Remedies and Security Devices – see CA Civil Code handouts
i. Cal. Civil Code §1951.2 – Termination of lease 
1. LL’s Remedies:

a. LL entitled to any back rent due at the time of the breach (when T moved out)

b. LL entitled to any rent due from the time of the judgment to the date of breach

c. LL entitled to future rent after the judgment – T has the burden of proof that LL could of mitigated the damages

2. LL may recover damages if:

a. Lease contains provision that he may recover future rent

b. LL re-let the property at lower price

c. LL has burden of proof that made reasonable effort to mitigate the damages

d. Any amount necessary to compensate him for his detriment
ii. Cal. Civil Code §1951.4 – Remedy provided by lease
1. Lease must specifically provide for this remedy
2. Statutory way of removing LL’s duty to mitigate damages ( shifts burden to T

a. LL can make the T responsible for mitigating his own damages (T can go out and find substitute tenant on his own)

b. Lease must not prohibit T from assigning or sub-leasing

c. LL keeps the lease ongoing and does not terminate T’s possession. Regardless of whether T releases the property or not, he is liable for rent payments to LL either way
iii. Civil Code §1950.5 Security Deposits
1. LL can withhold the security deposit only for:

a. Defaulted rent

b. Repair damages, but not ordinary wear & tear

c. Cleaning, necessary to return premises to the same level of cleanliness it was in at the inception of tenancy

d. Remedy any other defaults

2. New CA rules as of January 
a. LL has to inform T of the following rights:

i) T can require LL to go thru apartment w/LL 2 weeks (not more than 2 weeks) before move out date

ii) At the point of that inspection, LL has to give itemized stmt for proposed cleaning and repairs and how much will be withheld from the deposit

iii) T has this period to remedy the deficiencies

iv) LL has to include copies of documents for charges incurred and deducted from the deposit

v) If LL did work himself, itemized statement should describe work performed

b. Damages for LL’s Breach

i) if can prove LL acted in bad faith, can get extra damages up to twice the amount of the security deposit

V. Duties, Rights, and Remedies - LL duties to T in regards to the premises

A. Definitions

i. Caveat Lessee (Old Rule) – “Lessee Beware”; LL only required to deliver possession to T, not duty for to have it habitable.

ii. Constructive Eviction - If the conditions got so bad that T had to move out, lets pretend that LL actually evicted the T (although T moved out willingly). Allows T to terminate the lease and not be liable to LL for future rent. 

B. The Implied Warranty of Habitability 

i. Every residential lease has an Implied Warranty of Habitability

ii. Test: LL must provide and maintain (throughout tenancy period) premises that are safe, clean and fit for human habitation
iii. Elements:
1. Only essential facilities of the residential unit – Jury decides (broken toilet is essential, Jacuzzi tub is not)

2. If T knows of defects prior to move in, he does not lose protection under the warranty
3. Warranty of habitability cannot be waived
4. LL must have notice of defect and reasonable time for repair (in CA - 30 days is reasonable time)

iv. Hilder v. St. Peter: P living house w/number of defects which LL failed to fix. P remained in the house and paid all rent. Now suing for damages and refund of rent paid. Court found that LL failed to deliver property that is safe, clean, and fit for human habitation per the Implied Warranty of Habitation present in every residential lease. P is allowed to withhold future rent and seek damages in the amount of rent previously paid.
C. Tenant Remedies 

i. Rate Abatement: T already paid some rent, but if can prove that while occupying the premises warranty of habitability was breached, T can get some of the rent back 
ii. T can move out (terminate the lease) and sue for rent abatement

iii. Stay in, continue paying rent, and sue for rent abatement (Hilder)

iv. Stay in and withhold rent and sue for rent abatement (can use breach of implied warranty of habitability as defense to unlawful detainer action)
1. unlawful detainer – unjustifiable retention of possession, s.a. holdover
v. Repair and deduct
1. T can repair the problem and deduct the cost of the repair from rent

2. CA statute limits repair and deduct up to 1 month rent.

vi. Discomfort and Emotional Distress damages

1. Jury decides by applying the reasonable person test

vii. Punitive damages

1. How are these measured?

a. Punish D and deter conduct

b. Amount necessary to punish particular D – depends on D’s net worth

2. In Hilder, violation of implied warranty is evidence itself of breach and sufficient to get punitive damages

D. More on Rent Abatement (RA)
i. Formulas for Calculating Rent Abatement:

1. RA = rental value as warranted  less rental value in defective condition 
a. In Hilder, P received entire value of rent paid back (assumed that rent value in defective state was zero and rental value as warranted was what she paid for rent)

b. Allows courts to manipulate rental value as warranted amount

i) value = lease amount OR

ii) value = make it higher than lease amount (and value in def. cond. is amount actually paid)

c. If get total rent abatement, know Policy issues are present:

i) living in that home was better than living on the street

ii) she thought that apt had some value since didn’t move out

2. RA = agreed rent (lease) less value in defective condition

a. Allows for the existence of defective apartments as long as they are rented out at the market value

b. Policy Reason: people who can’t afford better housing, should live where they can afford, as long as they are not ripped off for rent

c. Hilder – against this view. Instead, did not want to allow LL to maintain apts in such defective state and allow these types of housing to proliferate

3. RA = Rental value if properly maintained less rental value in defective condition (CA rule)

a. CA Rule is like Hilder, but phrased more clearly
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I. Transfers of Land

A. Sale of Real Property

i. Background
1. Contract – states parties’ rights during escrow period
2. Escrow period – lag time b/w signing of a K (property off the market) and closing (usually 60 days)
a. Escrow – a neutral party who holds documents and money during the lag period
b. Escrow period allows the buyer to ensure:
i) the state of the title

ii) physical condition of the property AND

iii) arrange financing
3. Closing – when documents (i.e. deed) and money exchange hands

ii. When can a buyer terminate a contract for sale?
1. If the contract has certain contingencies that haven’t been met before the closing, buyer or seller can back out of the sale w/o breach
2. If buyer backs out just b/c he doesn’t want to buy the property anymore, then there’s breach and he’s liable to the seller for damages
a. Seller’s Damages = K price less market value on the day of the breach
b. Seller will always have damages in a falling market
3. If the inspector discovers a leak or the buyer can’t get a loan funded, buyer can back out of the sale w/o breach only if the K provides for it.
iii. Statute of Frauds: specifies what kinds of K have to be in writing
1. K for a sale of land or land conveyance must be in writing – most common example

2. Hypo: 
O conveys land to A; O then suffers financial set backs and asks for the land back; A pulls the deed out of the drawer and gives it to O, who rips it up. Who owns Blackacre? A owns Blackacre. O used a written instrument to transfer the land by a deed. Therefore, A also has to use a written instrument to transfer land back; tearing up the deed just means that A no longer has written proof of the deed, but still has the title.

B. Title
i. Background
1. Title - who owns interests in the property

a. Interests may include liens, easements, encumbrances, etc.

2. Perform a title search in order to discover who owns what interest (typically done by title search companies or title insurance co., but in some states performed by lawyers)

3. Look to the K to determine the required state of title

a. Sellers View - Title as reflected in records or otherwise

b. Buyers View - Clear title (fee simple absolute in the seller, no restrictions, easements, encumbrances, etc.)


i) Very rare to have clear title b/c electric co., cable co. etc. may have easements to enter your property which can’t eliminate
c. CA Clause: Title as reflected in records and buyer approves it. Gives buyer a short time to look over and approve or back out

ii. Marketable Title Standard
1. If K is silent regarding condition of title or it specifically states, then the court will use marketable title as the standard

2. Terms:


a. Private Restriction: restriction on property by an agreement of private entities/individuals as opposed to public entities

1) Example: Utility easement 

Majority - unmarketable

Minority – marketable if it doesn’t diminish the value of the property 

2) Example: Obvious or known restriction (i.e. telephone pole in the back yard)

Majority – unmarketable, even if they benefit the property or buyer knows 
Minority – marketable, by seeing the easement the buyer has accepted the property as is
b. Public restriction: restriction on property by an agreement of a government entity (i.e. zoning ordinance)

3. Lohmeyer (Majority) Test:

a. Title is automatically unmarketable if:

i) Existence of private restriction 
ii) Violation of private restriction

iii) Violation of zoning law

b. Title is marketable if:

i) Existence of zoning law 
ii) Lohmeyer: Title specified a Marketable Title Standard and contained: 

1) Existence of private restriction – house must be 2 stories
2) Violation of private restriction - b/c the house was only 1 story 

3) Existence of zoning law - set back requirement, where bldg had to be built within set # of feet from the border
4) Violation of zoning law - house was too close to the border

The K committed the buyer to accept all restrictions and easements of record. Although Lohmeyer waived his right to the private restriction by accepting the property as is, violation of zoning law still makes the title unmarketable.

4. For all other scenarios: Marketable Title should be free from reasonable doubt 

a. Claim of AP - ok b/c may not actually have the title, just claim they do

b. Misspelled name – ok if looks like it was intended to refer to the same person

c. Exposure to the hazard of litigation makes title doubtful and unmarketable – buyer can rescind the K
5. Insurable Title - May be forcing yourself to buy a property w/all kinds of title defects that the title insurance company is willing to insure; hard to re-sell
6. CA Residential Purchase Agreement (Handout)
a. §12b Title & Vesting: state of title the buyer is willing to accept; after closing, buyer can’t come back and sue

b. §14 Time Periods: 7 days after the K is made, seller has to provide a preliminary title report – report which lists all parties that have interest in the property; buyer then has 17 days to look over the preliminary title report and decide whether to accept or cancel
i) Buyer is buying with actual knowledge of the state of the title – not as is

ii) Has time to review the prelim. title and cancel for any reason

iii. B/w entering into a K and closing, Buyer:
1. Looks at title

2. Deals w/physical defects

3. Obtains a loan

iv. Duty to Disclose Defects
1. Lying & intentional fraud: Seller is liable for all false affirmative statements (all jdx)
2. Old Rule - Caveat Emptor = “buyer beware”

a. Seller has NO duty to disclose defects - can’t lie, but no liability if silent

b. Buyer can inspect the property and find the defects himself

c. Exception: when seller actively conceals OR creates the defects that buyer would not be able to find upon reasonable inspection ( Caveat Emptor is N/A and seller has duty to disclose

i) Stambovsky p. 590 (NY jdx – follows Caveat Emptor)

No practical way for buyer to discover that house was haunted. Since seller advertised the house as haunted, he created the defect himself - Caveat Emptor is N/A and seller must disclose the defect to the buyer.
3. New Rule (CA Rule) – Seller has a duty to disclose material or latent defects that are known to the seller
a. Johnson v. Davis
Seller lied about the leaking roof. When the seller knows about the defect which is not readily observable (latent) and not known by the buyer, the seller has a duty to disclose the defect. Court held that seller is liable to the buyer, even if the seller remains silent, if the defects are:

· material

· latent (hidden & not obvious)

· known to seller

4. Statutory Disclosure Form (Handout)
a. Required by statute in CA 

b. If seller doesn’t give the form ( buyer can rescind the K 

c. If seller gives the form ( buyer can rescind w/in reasonable time after inspecting it

d. Inspection: buyer needs to inspect the property for defects; if buyer finds any defects, can rescind the K

e. “As-Is” Clauses: NOT enforceable in CA 

i) Court will only waive defects that the buyer knows about, but not the ones he doesn’t know about
C. Deeds
i. Background

1. Deed is an instrument that conveys title to the property from grantor to grantee

2. Livery of Seisin – old ceremony to convey the land where grantor & grantee would visit the land and grantor would pass some dirt to the grantee 

3. Essential elements for a valid conveyance of land:
a. Identification of the parties 

b. Description of land

c. Words indicating grantor’s intent to convey 

d. Grantor’s signature
4. Don’t need for valid conveyance:
a. Grantee’s signature - deed is not a K, so don’t need signature by both parties

b. Valuable consideration – don’t need, but will be considered a gift and recording acts only protect purchasers against prior unrecorded instruments. 

c. Notarization – don’t need for a valid deed; but if record ( need to notarize
5. Title Defect – when grantor holds something less than what’s on a legal description of a deed
a. Examples: easement, mortgage, sold mineral rights, lien, encumbrances & NOT listed on a legal description of a deed

ii. Methods of Title Insurance
1. Deeds - contain warranties regarding the legal state of the property being conveyed. 

a. Warranty by the grantor (GR) – if title is not in that condition, grantee has a cause of action against the grantor

b. If GR died or in a different country, then there’s not warranty
2. Insurance - grantee gets an insurance policy from a title insurance company; if title has a defect, then grantee has a cause of action against the title insurance company
3. Recording acts/title searches

4. Registration of title - county recorder will attest that a certain property is owned by somebody (rarely used)
iii. Three Types of Deeds (all jdx)
1. Quitclaim Deed 
a. NO warranties of title of any kind 
b. “As is deed” – if grantor owns nothing, grantee has no cause of action
c. Allows transfers of property w/o assurance of absolute title (good for adverse possessors)
2. Special Warranty Deed 
a. Warranties against grantor’s own acts, not title defects created by others (predecessors)
b. If defect occurred prior to the grantor, he is not liable
c. Grant Deed used to convey land in CA and implies the following warranties:
i) The grantor has not conveyed the same estate or portion to someone else

ii) The estate is free from encumbrances (liens, easements, conditions, etc.) made by the grantor
3. General Warranty Deed 

a. Warrants title against all defects, whether they arose before or after grantor took title (best protection for buyers)
b. Present Covenants 
i) Covenant of seisin – promise that grantor owns the property he’s conveying
ii) Covenant against encumbrances – grantor warrants there are no encumbrances on the property (i.e. mortgages, liens, easements, and covenants)
c. Future Covenants 
i) Covenant of general warranty & Covenant of quiet enjoyment – grantor is promising that no one with better title will interfere with grantee’s possession (protects the buyer only if the person with paramount title is successful)
ii) Covenant of further assurances – grantor promises to execute additional doc’s if necessary to perfect title (not important)
d. Breach of Covenants

i) Present Covenants – breached at the time deed is conveyed
1) Hypo: O ( A (GWD) ( B; B discovers that A didn’t own the land described in the deed. Can B sue O on the present warranty?
· Present warranty was breached at the time deed was transferred from O(A
· A (grantee) has chose in action - cause of action for breach of the covenant 

· Does the chose in action held by A pass to B when the land is sold?
i. Yes, if A expressly assigns chose in action to B (subsequent purchaser) ( B will have c/o/a against O

ii. If  A does not expressly assign: 

· Majority – NO, chose in action does not impliedly pass w/transfer of property (B can’t sue O)
· Minority – YES, chose in action does impliedly pass w/transfer of property (B can sue O)
ii) Future Covenants – breached at a future date when 3rd party ousts the grantee
1) Hypo: O ( A (GWD) ( B; X ousts B (breach of future warranty). Can B sue O? YES

· Rule: future warranties run with the land
· Current owner has a cause of action against the original grantor who gave the GWD (O) when the covenant was breached as long as: O is alive –OR– his estate is open (during probate period)
e. Statute of Limitations
i) Present Covenants – SOL begins to run as soon as the deed is conveyed 
ii) Future Covenants – SOL begins to run when covenant is broken (when someone w/paramount title comes to claim the land)
f. Brown v. Lober p.617
Bost (Lober is executor) only conveyed 1/3 of mineral rights via GWD. 

· Covenant of Seisin - breached at the time deed was delivered. Brown had a valid cause of action against Bost, but SOL of 10 years has already lapsed.

· Covenant of Quiet Enjoyment – NOT breached b/c the holder of superior title (owner holding 2/3 interest) has not come onto the property to claim the minerals ( need an ouster for breach of future covenant. 

Holding: Brown cannot recover b/c he failed to do a title search & didn’t bring case in time; he also can’t sue for breach of covenant of quiet enjoyment until there has been an ouster.

· Brown could locate owner (O) of minerals and pay to oust himself – fraud, true owner has to act w/o incentive from an involved party

· OK for Brown to contact O to inform them of their rights & hope that O will come in and begin mining

iv. Measure of Damages

1. Breach of Covenant of Seisin – can recover purchase price, NOT current MV.
a. Rationale: grantor should not be liable for future warranties breached many years in the future; fair for grantor to pay how much they benefited from the sale of the property (original price); buyers can protect themselves by doing title searches.
b. Hypo #1: O ( A via General Warranty Deed (GWD) for $20K; current FMV is $30K

· Property Rule – A can recover $20K only

c. Hypo #2: X ousts A and land is now worth $50K. How much does A get under GWD by suing O? $20K only and not current market value.
2. Problem 3 p. 632

A ( B (GWD) for $15K 

B ( C (quitclaim) for $12K 

C ( D (GWD) for $20K

O is the true owner, not A. O ousts D when the land in worth $24K. How much can D recover under the warranties?

a. D can recover $20K from C

i) Breach of Covenant of Quiet Enjoyment or Seisin - given that SOL has not run out

ii) $20K is amount that C received from the sale, cannot recover current MV

b. D can recover $15K from A (if C is judgment proof)
i) D can sue A b/c future covenants run with the land. As long as A is alive, D can sue A for $15K (limited to amount that A received)

ii) In minority jdx, D can also sue for breach of present covenant of seisin that originated in A b/c chose in action impliedly passes when the property is sold. D has the same rights against A as B does. Majority says no.

c. Can C recover anything from B?

i) NO, C has no action against B b/c of Quitclaim deed, but C can still sue A for $15K
1) KEY: to see how much you can recover, always look at how much that party RECEIVED from the sale, NOT how much they originally paid.
v. Delivery

1. In order to be valid the deed must be delivered 
2. Delivery – grantor’s intent to be immediately bound by the transfer (vs. passing title in the future)
3. If the deed is manually transferred ( will presume delivery, but not necessarily a valid delivery per court (some evidence of delivery, but not conclusive)
4. Problems arise when the delivery is:
a. Donative or gift related cases b/c people don’t convey property 

i) If via will – needs to satisfy Statute of Wills

ii) If grantors intent is to pass land only at his death – there is no delivery b/c no intent to make present conveyance

b. Conditional delivery

i) Majority: Conditional delivery can only be made by placing the deed in the hands of a 3rd party until the happening of the stated event. In a two-party transaction, the condition is ignored, but delivery is deemed valid. 

1) Sweeney v. Sweeney p. 633

Two brothers exchanged deeds, with intent to condition the delivery upon death in case one dies before the other. The condition was oral.

Maurice ( John (recoded)

John ( Maurice (not recorded) – to protect Maurice in case John dies first

Court held that delivery was valid (intent present - to protect M), but condition was ignored b/c conditional delivery is NOT allowed in a two-party transaction. If wanted a conditional deed, should’ve done it thru a 3rd party.

ii) Minority: Some jdx uphold the oral condition but find no delivery in a 2-party transaction.
1) Chillemi p.636

Soldier goes overseas & tells wife to record the deed if he dies, but if he returns home, the deed should be returned. Court upheld the oral condition upon soldier’s return home. Since he did not die overseas the condition was not met and .: no delivery.
iii) Oral conditions are disregarded b/c:
1) Invites fraud - parties make up conditions to suit specific situations
2) Certainty in land titles becomes questionable if oral conditions are not in the records
iv) Alternative course of action for Maurice and John:
1) Establish Joint Tenancy – interest vanishes upon death and remaining JT owns entire property

2) M ( J; J ( M for life, remainder to J

3) M ( J; J ( M if M survives J

4) **Create a trust – property conveyed from M to a Trust and specify the rights and conditions of all the parties; need a lawyer to set up a trust

5) Third party transaction - 3rd party is given instructions; but conditional delivery must be irrevocable

c. Irrevocable Delivery
i) Rule: For a conditional deed to be valid it must be delivered to a 3rd party and must be irrevocable.
1) Rosengrant p.637

Uncle wanted to give property to nephew when “something happened” to him. Deed was held by the bank (3rd party) for safekeeping, but words on the envelope said: to uncle OR nephew. Court held that the deed was invalid b/c the grantor did not relinquish all control to the property – could have later changed or revoked the deed. The deed must be irrevocable and must show present intent to pass interest NOW, even if the actual transfer will take place in the future. 

5. Conditions WRITTEN in the deed:

a. Condition that is not the death of the grantor 

i) Since its written, there is no dispute as to what was intended and crts will generally enforce.

ii) Delivery effective on happening of the stated condition

iii) If event does not occur, no delivery
iv) Example: Condition = graduate from law school 

b. Condition IS the death of the grantor
i) Some jdx say if it looks more like a will ( NO delivery
6. Delivery to Grantee with ORAL condition – 2 Party Transaction

a. Majority(Sweeney) – delivery is valid and ignore the oral condition. Grantee gets the land. 
b. Minority (Chillemi) – uphold the oral condition and no delivery. 
7. If ORAL condition is Grantor’s Death – 2 Party Transaction

a. Majority (Sweeney) – delivery is valid and ignore the oral condition. Grantee gets the land.
b. Minority – no delivery b/c transfer looks too much like a will and .: void. Stays with Grantor and goes to the heirs.
8. Delivery to a 3rd person with a condition: written OR oral
a. Majority (Rosengrant) – Delivery is valid upon happening of the condition, even if the condition is death, as long as it is irrevocable. 
b. Minority: If condition is death, looks more like a will and .: void. 

vi. The Mortgage
1. Financing Property

a. Debtor = borrower
b. Creditor = lender
c. UNSECURED debt
i) Creditor can get a judgment and put a lien on any assets to pay off the loan
ii) Judgment doesn’t give creditor anything until a lien is put on some assets
iii) Lien = a security interest
d. SECURED debt – Best protection
i) When specific asset is used to secure the debt
ii) In case of default, secured creditor will go after this asset to satisfy the debt
iii) Secured creditors have priority over other creditors w/unsecured debts – will be paid first before splitting proceeds among other creditors
iv) To execute a secured loan need:
1) Note – IOU (sets up payment terms w/interest)
2) Mortgage or deed of trust – gives lender security interest in the property; Lender will record it in order to be able to use proceeds of sale and set up his priority in getting $ back in case of default 
2. Mortgage

a. Definition: Mort-gage = “dead pledge”
b. Historically, land was considered dead until the loan was paid off
i) Title to the land stayed with the lender until borrower repaid full amt of the loan
ii) If borrower defaulted, land stayed with the lender and sold to repay the loan (
iii) Courts of Equity thought it was too harsh, so developed “Equity of Redemption” - right of the borrower to redeem the property (pay remaining balance + interest) w/in reasonable time
iv) Equity - value of the property over the amount of the loan (↑ in FMV)
c. Unfair to lenders b/c didn’t know if borrower will ever come in to reclaim the property ( idea of “Foreclosure” developed
d. Two Approaches to Mortgage:

i) English law – title transferred from the mortgagor to mortgagee
ii) American law – title is NOT transferred, but it is simply a lien on the property (Lien Theory) – Harms v. Sprague (one of the JT’s used his share to put mortgage on the property)
3. Foreclosure

a. Definition: Stops borrowers’ redemption rights after a certain period of time. If borrower doesn’t pay off the loan, the lender forecloses on the property to pay off the debt.
b. If FMV of the property drops and lender cannot recover full amount of the loan ( can get deficiency judgment
i) Deficiency judgment – when property sells for less than value of the mortgage  (loan amount less FV of the property)
c. Types of Foreclosure:
i) Judicial Foreclosure (lawsuit)
1) Lender files a lawsuit in court
2) Court ensures that promissory note is valid, determines amount due, and orders the sale of the property to pay off the debt
3) Notice of sale is given to the owner
4) Then the sale is performed by law enforcement entity and certificate of sale is given to the highest bidder
5) Buyer has a Statutory Right to Redeem
· Buyer can redeem the property after the foreclosure from the purchaser of foreclosed property – 1 year limitation to redeem (diff. from equity of redemption, where could redeem before foreclosure from lender)
ii) Private Sale
1) Don’t need to go to court

2) Lender conducts private sale

3) BUT lender CANNOT get a deficiency judgment

iii) Deed of Trust System (used in CA)

1) Trustor – borrower

2) Trustee – independent 3rd party

3) Beneficiary – lender

4) Power of Sale – if borrower defaults on the loan, trustee can sell the property (by private sale) and apply the proceeds to pay off the loan 

· Title passes from trustor to the trustee, BUT just for the purpose of selling the property to satisfy the loan (trustee’s title is secondary title, primary title stays with the trustor and he has the right to do everything he wants on the property)

· Lender CANNOT get deficiency judgment (§ 580(d))

5) Statutory Foreclosure Procedures in CA:
· Borrower defaults

· Beneficiary contacts the trustee

· Trustee records a Notice of Default & borrower is notified

· Borrower has 3 months to remedy the problem 

· If not remedied, then the trustee records Notice of Sale - document that sets time and place of sale; sale must take place at least 21 days after the Notice of Sale has been filed

· Trustee publishes notice of sale in newspaper and posts on property (specified # of times)

· Borrower has absolute right to reinstate the loan up to 5 days before sale
i. borrower can pay amount in arrears (entire past due amount + interest) 

ii. if there is an acceleration clause & borrower defaults – entire amount of the loan becomes due 

iii. Borrower can avoid foreclosure by selling the property and pay off the loan with proceeds (may have equity if MV of property > loan value)

· If borrower does NOT reinstate, private sale is conducted (in CA most foreclosures are by private sale): 

i. in the county where the property is located 

ii. in the office of the trustee

iii. b/w hours of 9-5pm

iv. fairly and openly by someone with experience conducting such sale – trustee under no obligation to obtain a reasonable price

v. Lender: can make a credit bid up to the amount owed on the loan

vi. Other Bidders: sale must be by cash – each bidder must prove to the trustee that he has enough cash money to cover the sale price 

d. CA Code of Civil Procedure

i) § 726(a) - One action rule: Borrower has the right to make the lender foreclose on the property instead of going after him personally. Lender then chooses one type of foreclosure: judicial foreclosure OR power of sale. 
ii) § 580d - if the lender elects to foreclose under the Power of Sale foreclosure (private sale) ( NO deficiency judgment. So if lender doesn’t want to lose out on the deficiency judgment, then should get judicial foreclosure.
iii) § 580b - Lender gets NO deficiency judgment even in a judicial foreclosure:
1) If the loan was used to buy borrower’s primary residence (lmtd to 4 families max) 
2) When seller is the lender
e. Summary: NO Deficiency Judgment if

i) Foreclosure by private sale
ii) Loan used to buy borrower’s primary residence
iii) Seller is the lender
iv) Borrower refinanced OR got equity line of credit on their home
f. Problem 1 p. 647 
i) Borrower’s default on 1st mortgage, bank forecloses and sells house for $50K. Who gets the money? Bank gets entire $50K
ii) #1: M1 – secured

      M2 – unsecured 

If borrower defaults on M1, M1’s lender gets paid from foreclosure and M2’s lender is only paid of $ left over. SP doesn’t buy subject to previous mortgage.  
iii) #2: M1 – secured (default)

 


          M2 – secured ( unsecured when 1st defaults

If borrower defaults on M1, M1’s lender gets paid from foreclosure proceeds. M2 is junior lender and debt goes from secured ( unsecured & paid back only if enough $ is left after M1 is paid off. SP doesn’t buy subject to previous mortgage.
iv) #3: M1 – secured (borrower continues to pay) – SP takes subject to M1

      M2 – secured (default)

When 2nd mortgage forecloses, he’s a junior to the 1st and .: it doesn’t wipe out foreclosure of the 1st. Who ever buys at the 2nd foreclosure, takes subject to the 1st mortgage.
II. Title Assurance

A. Recording System

i. Purpose of recording acts:
1. Protects subsequent bona fide purchasers (BFP) against prior unrecorded interests 
2. Provides security in buying property
3. Gives notice of property interest to anyone who looks
4. Encourages recording of title and checking of title prior to purchase
ii. In CA:
1. Title documents need to be notarized prior to recording
2. Recorded at county recorder’s office in chronological order
3. Then, indexed (Grantor-Grantee Index or Tract Index)
iii. Instrument does not need to be recorded to be valid, BUT recording is always encouraged for any instrument that affects interest in property.

iv. Hypo
O sells Blackacre to A (A doesn’t record); O also sells Blackacre to B. Who has rights to Blackacre?

· Common Law Rule (w/o recording acts) – first in time wins ( A wins

· Recording Act - subsequent buyer always beats previous unrecorded buyer ( B wins (if B looks and sees no title recorded by A – no actual or constructive notice)

v. Idem Sonans Doctrine 
1. Title searcher is NOT required to look under all alternative name spellings. 

a. Orr (CA case) p. 679

Elliott’s name is misspelled. Orr agues that should search under any alternative spellings or names that sound similar. Court says Idem Sonans does not apply b/c too much burden on title searcher. Rationale: places too much burden on title searcher and .: makes title searches and land more expensive.

2. Some courts require to search under common diminutive names (i.e. William aka Bill)

a. Don’t need to look under all nicknames

b. If common first and last name, look at middle initial or at facts suggesting location of the property 

vi. Indexes
1. Tract Index – parcel number is assigned to particular tract (not very common)
2. Grantor-Grantee Index – indexed chronologically in alphabetical order (most common)

a. To search title:
i) Start with present owner’s name and search in Grantee Index backward until reach original owner or gone “far enough” (depends on jdx)

ii) Then switch to Grantor Index and go forward until present

iii) If deed given in a specific year but not recorded until few years later (given in 1934 but recorded in 1939), must check overlap under both grantor and grantee to prevent dual grants

iv) See Recording System Handout for example

B. Recording Acts
i. Recording acts protect marketability of land
ii. Only bona fide purchasers (purchasers for value) are protected under recording acts
1. Heirs and donees are NOT protected, but subsequent purchasers buying land from them are protected under the shelter rule.

iii. If county recorder messed up, CA courts say subsequent purchaser wins b/c not on constructive notice.

iv. Three Types of Notice:

1. Actual - subsequent purchaser actually knows of the prior conveyance (can find thru title search, common knowledge in the community)
2. Constructive – notice you’d find had you done the title search
3. Inquiry - notice you’d find from a reasonable inquiry into the records and possession of property
a. Harper v. Paradise p.713 (inquiry found in records)
Susan’s heirs gave Maude a substitute deed (original lost). Court held that although Paradise did not have actual or constructive notice, he should have been on inquiry notice b/c the second deed referenced the original grant of life estate to Maude. Main point: not only have to look out for notice in records, but also look out for hints suggesting prior unrecorded interests.

b. Waldorff Insurance v. Eglin Bank p.717 (inquiry from possession of property) 
Bank records 1st in 1974, but he is the subsequent purchaser b/c Waldorff got equitable interest in the property when signed the K in 1973. Court held that although Bank was not on actual or constructive notice, possession of premises gives inquiry notice. If Bank made an inquiry and inspected Until 111, they would find that someone was already occupying the premises.

c. Hypo: 

O (son-in-law) ( A (mom who lives w/O )

O ( B* (bank)

O defaults and when bank comes to repossess the land, A takes out the deed and claims prior interest. Bank wins - doesn’t need to figure out ALL people who live on the property, just looking for possession that is inconsistent with title. Since both mom and son-in-law live on the property ( not inconsistent & .: no notice.

d. Hypo:

LL is selling 50 unit apt. building to A, who is on inquiry notice of all the T’s. Prior to purchase, A can request estoppel certificates from each T which declare their interest in the property that is not already listed in the lease (i.e. oral agreements, rights to purchase the building, pre-paid rent). If T fails to respond, he will be estopped from asserting his rights later.
e. Note p.717 (recording of commercial leases)
Commercial leases are generally long, so only record a memorandum of lease is recorded. Jurisdictions are split on whether recorded memorandum of lease puts a subsequent purchaser on inquiry notice of contents of full lease:

· Some jdx: No inquiry notice
· Other jdx: Inquiry notice exists - memorandum of lease gives constructive notice of contents of the lease
v. Three Types of Recording Acts (varies by state)

1. Race Statute
a. First to record wins, even if subsequent purchaser had actual notice of prior purchaser’s claim

b. Used only in N. Carolina and Louisiana
2. Notice Statute

a. Subsequent purchaser wins only if:
i) He’s a bona fide purchaser -AND-
ii) No notice of prior instrument 
b. Recording is irrelevant
c. Shelter Rule 

i) Subsequent purchaser who buys from a BFP is sheltered by his grantor’s good title
ii) Applies in Notice AND Race-Notice jurisdictions
iii) If subsequent purchaser doesn’t win under the recording act, ALWAYS check to see if previous grantor had good title ( may still win under shelter rule
iv) Hypo
O(A

O(B* (* - no actual notice)
A records

B records

B(C

Although C is on constructive notice of A’s recorded deed, C is sheltered by B’s good title b/c B at the time of his conveyance, he was not on actual or constructive notice of A’s deed. .: C wins under the shelter rule.
3. Race-Notice Statute (used in CA)
a. Subsequent purchaser wins only if:
i) No notice of prior instrument -AND-
ii) Records first (before prior instrument is recorded)

b. EXCEPTION: Zimmer Rule
i) Only in Race-Notice jdx (followed by ½ Race-Notice states)

ii) Subsequent purchaser wins only if:
1) Records first -AND-

2) ALL prior purchasers in his chain of title also recorded
iii) Hypo
O(A

O(B*

B*(C*

C records

A records

Race-Notice (Regular) – C wins b/c he’s a subsequent purchaser w/ no actual or constructive notice of A and recorded first

Race-Notice (Zimmer) – A wins b/c B did not record before conveying to C

vi. Chain of Title Problems
1. Chain of title – chronology of transfer of title OR instruments that the title searcher is responsible for finding to be on constructive notice

2. Wild Deed – a deed that is outside the chain of title 

a. Subsequent purchaser will NOT be able to find this deed b/c another deed in the chain was not recorded ( subsequent purchaser will NOT be on constructive notice

b. Hypo:
O(A

A(B (_ - records)

O(C*

C wins in all jdx. If C looks under O in the Grantor index, will never find A(B deed to B b/c O only granted to A, who did not record. B is considered a wild deed b/c it is outside the chain of title. Although B recorded 1st, it does not give any actual or constructive notice to C since its wild ( so treat B as if didn’t record.

c. Problem 2 p.683

Elizabeth Taylor (ET) owns Whiteacre. ET marries Eddie Fisher and gives mortgage on Whiteacre to Burnett, signing Fisher. ET then divorces Eddie, resumes her maiden name and sells Whiteacre to Sandler, signing Tayolor. Sandler wins b/c he had no actual notice of Burnett’s mortgage – b/c it’s a wild deed since not indexed under Taylor (Fisher instead).  Burnett could have recorded the mortgage under Taylor (maiden name) or recorded ET’s name change so that subsequent purchaser’s would have notice of her name change.
3. Constructive notice by a deed to a neighboring property in a subdivision 

a. Example 8 p.699

Owner conveys Blackacre & easement to Whiteacre to A, who records. O then conveys Whiteacre to B, who has no knowledge of easement to A. Jurisdictions split whether B, as a subsequent purchaser, is on constructive notice of easement by A.

· ½ jdx – B should take Whiteacre free of easements, not on notice 

· ½ jdx – B must expand the title search & search other land granted by same Grantor to find dual grants/restrictions

b. Guillette v. Daly Dry Wall p.699

Gilmore is the common grantor in a subdivision. All grants made with a single family home restriction. Restriction omitted in Daly grant, but reference made to the same plan. Court said that Daly is on constructive notice because he was buying from common grantor of a subdivision – could have discovered the restriction had he looked at grants made to other grantees.

4. Scope of Title Search

a. Example 10 p. 703 – Extended Search
O( A

O(B

A records

B ( C*

· ½  jdx - C will not find deed from O(A under Grantor index b/c its o/s the chain of title ( C wins; purchaser is not required to examine record after the date of a recorded conveyance to discover whether the grantor made a prior conveyance recorded later. 

· ½ jdx - deed recorded after another deed from the same owner gives constructive notice to subsequent purchasers. Need to search ALL grants up to the present from ALL grantors so will find grant to A & B (when record).

b. Hypo
A(B
O (A
A(C*

If A conveys something they didn’t own but later acquire it, A will be estopped from preventing B to keep the land (by claiming no right to convey before). This situation is very remote, 99% of jdx say that expanding title search is not necessary.

vii. Two Exceptions to BFP rule:
1. Forged Deed
a. O ( A (A forged the deed)
b. A ( B*
c. Recording acts intend to protect subsequent purchaser (B in this case), but here, there are 2 innocent parties – O & B. O wins.
d. Rule: In case of a forged deed,  subsequent purchaser will lose to the true owner even if he is a BFP
2. Stolen Deed
a. Same as above, but A steals O’s deed from a safe deposit box, records it and sells to BFP
b. Treat it like a forged deed – O wins over B, even if he’s a BFP
3. NOTE: Exception N/A to fraudulently obtained deed
a. If A tricked O into signing over the deed, then O looks more at fault and court say go back to original rule – subsequent bona fide purchaser wins – B wins
C. TITLE INSURANCE
Two General Rules

1. Always record your interest

2. Buy title insurance

i. Title insurance used to insure against defects of title in public records
ii. Insured pays a one time premium; continues for as long as purchaser maintains an interest in the property (does not run with the land)
iii. Many use American Land Title Association (ALTA) as uniform policy form
iv. Title insurance will protect the buyer against many risks that would not be disclosed even by the most careful title search. Everything that is found and specifically listed on the policy is NOT covered.
v. Standard policy insures:
1. Everything not excluded by the policy & says that there is nothing else out there other than the interests already found
2. Title to the estate
vi. Scope of Standard ALTA Policy: 
1. Exclusions:
a. Governmental regulations – zoning laws
b. Eminent domain if has not been recorded in the public records
c. Defects, liens, encumbrances, adverse claims or other matters:

i) §b Not recorded but known to insured claimant

1) Ex. O(A; O(B – in notice jdx, A wins b/c B knows of the existence of A’s deed – so title insurance will not compensate B b/c he has notice

ii) §c Which results in no loss or damage to the insured 

1) Ex. O (A; O(B* -- B wins anyway, so no loss & no protection necessary
iii) §e If getting property as a gift and buying title insurance, no protection for any losses since not a BFP
1) Ex. O (A; O(B* (B is a donee) – A wins b/c recording acts only protect purchasers for value not donees
iv) Marketability of Land
1) Lick Mill Creek Apartments v. Chicago p. 738
After purchase, P discovers toxic substances on the property and sues the title insurance company. P argues: (1) Title is not marketable b/c of hazardous waste on the property. Court says there’s difference b/w marketable title and marketable land – title is fine, the land is just worth less. (2) Encumbrance on title b/c of presence of hazardous substances on property. Court says there is no lien b/c not recorded. Possibility of it turning into a lien in the future does not make it a lien right now.
2. Schedule B exceptions:
a. Claims of parties in possession not shown by the public records (i.e. adverse possession)
b. Easements not shown by the public records
c. Defects that would be disclosed by a survey or inspection of the premises (i.e. encroachments, boundary line disputes)
i) Walker Rogge v. Chelsea Title p. 731
After P buys land he gets performs a survey and discovers that land is really 12 acres, not 18 acres as stated in the deed. Contract claim: Court of Appeals held that D is NOT liable b/c expressly excepted in the K (matters revealed by survey). Negligence claim: Title search done for the benefit of the title insurance co. not for the benefit of the insured, .: no duty & negligence by Chelsea. In CA, no tort duty – everything is contract based. Also, legislature in CA abolished laws that imposed a duty on title insurance co.’s to disclose defects. 
3. Schedule A

a. Getting property w/a title as listed in Schedule A
4. Bottom Line on Coverage: Everything is covered except things that are found on record and things which are excluded by the policy

vii. Hypo

O ( A ( B* (I) 

A forged the deed and then conveyed it to B. If B has title insurance, he will win. Recoding acts coupled with insurance policy provides good title protection for the buyer.

viii. Hypo

Same as above, but X is an adverse possessor, while B is the owner. Is B covered? NO, b/c it is a Schedule B exception ( AP not covered by title insurance.

** See HANDOUT w/ Title Insurance problems**

III. Land Use Controls

A. Law of Servitudes

i. Two Types of Servitudes
1. Easements - A right to use a tract of land (servient tenement) for a special purpose. Typically, easements are created to give the holder the right of access across a tract of land (i.e. lay utility lines, install sewer pipes, cross another’s land)

i) Categories:
1) Positive Easement – affirmative right to do something on another land

2) Negative Easement – right of the dominant tenement to prevent the servient tenement from doing something (i.e. prevent from blocking view of the ocean) – not generally used

3) Profit – right to enter B’s land and remove something

4) Covenants – right to enforce a restriction on the use of B’s land or require to perform an act on B’s land

ii) Both benefits and burdens of easements run with the land – binding on subsequent purchasers/donees (apply recording acts to see if actually binding)

1) Dominant tenement – parcel of land that gets the benefit
2) Servient tenement – parcel of land that is burdened with the easement

2. Covenants – A written promise to do something on the land  (i.e. build a fence) or not to do something on the land (i.e. promise not to build factories).
a. Fall within the statute of frauds, in order to run with the land must be in writing
B. Creation of Easements

i. Easements – By Written Instrument (Deed)

1. Must be in writing to satisfy SOF
2. Old Common Law Rule: cannot “reserve” an interest in property to a stranger to the title – all parties need to be involved with the sale in order for the easement to be valid.
3. To preserve easement to 3rd party w/o violating C/L Rule – need 2 pieces of paper:
a. Sell property to a party who will then grant easement to the 3rd party (O(Petersen, Petersen(Church)
b. Give easement to the 3rd party & sell the property w/ easement to another (O(Church, O(Petersen – easement will run w/the land)
c. Sell property to 3rd party who will then convey property to another while reserving the easement to themselves (O(Church, Church(Petersen)
4. Modern & CA Rule: allowed to create an easement in favor of a 3rd party (effective from that time forward only; N/A to previously issued deeds)
a. Willard v. First Church of Christ p. 785
McGuigan ( Petersen (Willard; no easement is mentioned in P(W deed, although there was a clause in P’s deed reserving parking lot for the church & it was recorded. Willard argues that easement was never created. Supreme Court held that Old Rule is N/A and easements can be created in favor of 3rd parties – need to look at intent of the grantor.

5. Easement Appurtenant (most common) 
a. Benefits the land no matter who owns it -AND- runs with the land
b. Williard – easement appurtenant b/c benefited the Church no matter who owned it
6. Easement in Gross

a. Personal easement in favor of an individual instead of the land 
b. Personal/recreational – not transferable or alienable ( does NOT run w/the land

i) Hypo
O owns a lake and sell rights to X to fish in the lake; X sells ½ rights to Y; Y starts summer camp and now claims that all kids have right. Rule: CANNOT increase burden on the easement. So Y has no rights to fish in the lake.
c. Commercial purpose – transferable and alienable ( runs w/ the land

i) Example: telephone companies are allowed to erect telephone poles on the land, and at time of sale, the easement does not go away.
ii. Easements – No Written Instrument
1. Licenses 

a. License is a temporary permission to go onto someone else’s land

b. General Rule: licenses are revocable

c. 2 EXCEPTIONS – When license is NOT revocable & becomes an easement:
i) License coupled w/interest – typically a profit, which goes on forever in perpetuity. 
1) Example: Sell the right to cut trees from property. License to come onto the property is implied and that license is irrevocable. 

ii) Estoppel - normally entitled revoke a license, but if significant improvements were made in reliance on a license, will be prohibited from asserting the legal right to revoke the license ( license will become an easement
1) Halbrook p.791
Taylor used the road going thru Halbrook’s property to build and later get to his house (w/permission). H wanted to sell T the rights to use the road. When T refused, H blocked the road to prevent T from using it. Court held that H was estopped from revoking the license b/c T relied on the use of the road and made significant improvements (build house=$25K and to the road). When license becomes irrevocable it becomes more like an easement. 

d. NOTE: License is irrevocable as long as the purpose for which license was obtained still exist – if road went out of shape or another road build, license would become revocable.

Two Types of Implied Easements:

1. Prior Existing Use

2. Easement by Necessity
2. Prior Existing Use
a. ELEMENTS:
i) Common ownership of the dominant and servient tenements (EXAM: If no common ownership ( move on, don’t discuss what could of happened if there was common ownership)
ii) Quasi easement - an owner makes use of one part of his land for the benefit of another part (sort of like an easement b/c can’t have easement in your own land)
iii) Intent for the use continue when property is severed
1) Factors used to determine party’s intent:
· Reasonable necessity (main factor used by courts) - Is it reasonably necessary that the use continue after severance? Expenses incurred if the easement was cut off at the severance are a good indication of intent (i.e. How expensive would it be for lot 4 to connect to another sewer?). Jdx split regarding degree of necessity:

i. English Rule & Minority – need strict necessity 

ii. Majority rule: reasonable necessity is enough

· Whether purchase price of servient land reflects continued use - if there is evidence that grantee would pay more for the land if there was no easement ( can infer that parties intended that use would continue. Purchase price provides some evidence, but not determinative.
· Was grantee given a warranty deed (if reservation is claimed) 
iv) Van Sandt v. Royster: P wants an injunction to stop D from using the sewer line on his land. P argues that no easement was created – not bound since not in the records and was a subsequent purchaser w/o notice. But this is an easement by implication, so it cannot be recorded and not subject to recording acts. Court held that P was on inquiry notice b/c should’ve known that a sewer existed b/c the house was equipped with modern plumbing. SPLIT in jdx. whether an easement not in writing is binding on BFP’s:
1) ½ - Binding ( since implied easements can’t be recorded, no protection under the Recording Acts. 
2) ½ - Not Binding if protected by Recording Acts (VanSandt refers to inquiry notice, so maybe Recording Acts do apply and BP is protected if bought property w/o notice, etc.
3. Easement By Necessity
a. If 2 parcels are situated in a way that an easement over one is strictly necessary for the enjoyment of the other. 
b. Landlocked parcels will NOT automatically create an easement by necessity.
c. ELEMENTS:
i) Common Owner - Common owner of dominant and servient estates.
ii) Majority: Strict Necessity - access by water is sufficient, does not necessarily require access by land. 
iii) Necessity created at the time of severance
1) Othen v. Rosier: Hill is the common owner who then sells parcels to Rosier and then to Othen. When Rosier flooded the easement area used by Othen to get out to main road, he sued claiming easement by necessity & by prescription. Crt. held there was NO easement by necessity just b/c Othen was land locked b/c the easement was NOT created at the time of severance.
iv) Duration - as long as the necessity lasts. 
4. Easement by Prescription
a. Easement by prescription is crated when a person crossed another’s land continuously for a period of time (like Adverse Possession & same SOL is used).
b. Not getting ownership of the land, just the right to use the land - servient tenement still owns it.
c. ELEMENTS:

i) Continuous use for a statutory period of time 
1) Seasonal use is enough to create a prescriptive easement
· Hypo: Landowner bought a land with a stream in December. Next spring, tomato peels flood the stream from a tomato canning factory nearby. Factory has been dumping peels for 30 years, so have a prescriptive easement on the property

ii) Open and notorious 
1) Enough for owner to discover had he looked.

iii) Use is NOT permissive – b/c if w/permission it’s a license. Doesn’t have to be adverse, just w/o consent of the owner. 

1) Othen: Crt. held that it was also NOT an easement by prescription b/c the use of the lane was permissive – gated road indication of permissive use.

· Majority Rule: Permission defeats prescriptive easement.
d. Exclusivity of Possession
i) 2 ways to prevent a party from getting an easement when they cross your land:
1) Give permission – will stop the party from getting any right
2) Stop the party from crossing the land:

· go to court and get an injunction
· physically stop them (i.e. put up a barrier)

ii) If A & B are using a single road, either owner cannot block off the road – don’t need exclusive use for prescriptive easement, just use that is NOT permissive

1) Majority Rule: prescriptive use does NOT have to be exclusive

2) Minority Rule (Othen): needs to be exclusive.
e. Public Prescriptive Easements
i) Traditional View: 
1) Developed Land - If public at large has been crossing the developed land, then the whole public at large gets an easement. 

2) Undeveloped Land: NO public prescriptive easement over unimproved land, will assume that use is permissive.

· Majority: No public prescriptive use of beaches, forests, etc.

ii) Beaches
1) Implied dedication – in case of undeveloped recreational land, if the landowner let the public cross the land for a period of time, then the landowner meant to dedicate an easement to the public.

· Not express, but implied dedication of land

2) In CA:

· There is NO implied dedication unless recreational land is within 1000 yards of the ocean.

· Landowner who owns the beach area owns everything UP TO the high tide line – the beach is private area.

· California Coastal Commission
i. Zoning board that has control over entire coastal area in CA.

ii. Need to expressly dedicate a passage way for the public to the beach – otherwise can’t get a building permit.

3) 2 ways to defeat implied dedication/public prescriptive easement:

· Record permission for the public to cross your land
· Post signs at each entrance to the property OR at intervals of not more than 200 ft along the boundary reading: “Right to pass by permission and subject to control of owner” (§ 1008). 
C. Scope of Easements
i. Rule: Easement created in favor of a dominant tenement CANNOT be extended in scope in favor of another non-dominant parcel.
1. Brown v. Voss: Brown (dominant tenement) has an easement across Voss’ land (parcel A). Brown also owns parcel C and wants to build a house on both parcels. Crt held that it is misuse of the easement to use it for the benefit of the non-dominant parcel - Brown cannot use easement for parcel C when it was originally created for the benefit of parcel B. Crt deciding which remedy to grant for misuse: injunction or damages. TC found damages to be $1 and Voss’ lawyer didn’t appeal.
ii. Hypo #1: Easement can be used to get to ANY point of the dominant property – but not outside the dominant property line.
iii. Hypo #2: What if dominant parcel is later split in half? Increase the burden on the easement is reasonable. 
iv. Hypo #3: What if dominant parcel is split into many lots? Probably unreasonable increase in the burden on the easement – many more cars would be traveling thru the easement.
v. Hypo #4: Dominant owners can increase burden on the easement for normal developments – change from driving horse and buggy ( driving a car or install cable wires or telephone poles.
vi. Hypo #5: Want to build a house on a dominant parcel. Are you allowed to put pipe lines underneath the easement, run telephone wires, etc?
1. Majority Rule: ingress and egress only – can only come in and out, but not install above ground or underground utilities (i.e. cannot erect telephone poles or run pipes)
2. Minority Rule: if can be brought in by truck, then can install aboveground/underground utilities for the same thing (i.e. water – if can be brought in by truck, then can also burry a pipe to bring in water).
vii. Hypo #6 – Relocating Easement: Servient tenement wants to build house in a way that it will obstruct the easement. 
1. Rule: Servient tenement CANNOT relocate the easement even if it will not burden the dominant tenement and a comparable easement will be build in another location.
2. Restatement 3 says that this rule should be abolished.
viii. Hypo #7 – Change Use of the Easement: Dominant tenement CANNOT change the use of the easement IF it is a Prescriptive Easement (w/o permissive use). If prescriptive easement gave permission for use of horses, then CAN change it to use for the cars – normal development. 
1. since prescriptive easement is established by a specific continuous use, unfair to change that use
D. Covenants
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                      The issue arises only if A sells to D or B sells to C. Does the benefit/burden run w/the land?
i. Hypo

B makes a promise to A that he will not obscure A’s view by building on his land - “I won’t do _X_ on my land” – negative covenant

1. B – servient owner b/c his parcel is burdened by the covenant

2. A – dominant owner b/c his parcel is benefited by the covenant
3. 3 Possible Outcomes:

a. B breaches ( A can just sue under the contract law
b. B sells his land to C and C breaches ( Does the burden from B(C passes at sale?
c. A sells his land to D, but B still owns ( B still has the burden, but does the benefit from A ( D pass at sale?

ii. Two Remedies for Enforcement of Promises:
1. If seeking Damages ( go to Court of Law & look to Law of Real Covenants
2. If seeking Injunction ( go to Court of Equity & look to Law of Equitable Servitude
iii. Law of Real Covenants
1. Requirements For Covenant to Run at Law:
a. The covenant must be an enforceable promise between the covenanting parties (contract law question)

b. The covenanting parties must intend for the covenant to run

c. The covenant must touch and concern the land
i) Touch and Concern: Promise is about land – use and enjoyment of land

ii) BURDEN:
1) Both burden AND benefit needs to touch and concern the land
· Caullette v. Stanley: Stanley sells the land to Caullett on condition that if he decides to build anything on the land, Stanley would be the general contractor. Crt held that Caullett’s promise is invalid & does not run with the land b/c:
i. Terms of the promise are not specific enough to enforce
ii. Burden side does NOT “touch and concern” the land - no direct influence on use or enjoyment of land
iii. Benefit side is “in gross” and does NOT “touch and concern” the land – clearly a personal financial benefit to the developer.
iii) BENEFIT:
1) Only the benefit side needs to touch and concern the land
· If benefit side is in “gross” (personal benefit) ( it does NOT touch and concern the land (both burden and benefit will NOT run)
· Negative covenant ( always meets “touch and concern” test

d. There must be horizontal privity between the covenanting parties
i) BENEFIT: 
1) Majority Rule – no privity required

2) England: requires LL/Tenant relationship for privity 

ii) BURDEN: 
1) Majority (US Rule): requires privity - grantor/grantee relationship (satisfied if covenant is created at the time of sale)
2) England: requires LL/Tenant relationship for privity
3) Restatement 3rd – NO privity required (courts in US don’t follow yet)
e. There must be vertical privity relationship b/w the original party and his successor
i) BURDEN: Successor must have the SAME interest in the land 

1) if B has a FS then C must have FS

2) if B has a 2 year lease then C must be given a 2 year lease

3) Assignment ( privity

4) Sublease ( NO privity

ii) BENEFIT: Successor must acquire SOME interest in the land

iii) Restatement 3rd: NO privity required for negative covenants only
2. Examples
a. Hypo #1: A & B are neighboring landowners who mutually restrict their lots to single family residential use. B sells to C who builds an apartment house on the lot. A sues C for damages (A still owns his land, so problem concerns the BURDEN side – on EXAM don’t discuss the benefit side if lot is still in possession of the original owner).

i) Assume 1 & 2 met

ii) Touches and concerns the land b/c involves land itself
iii) Horizontal Privity:
1) England – A can’t sue C b/c they’re not in LL-T relationship, covenant doesn’t run.

2) US – A can’t sue C either b/c they’re not in grantor/grantee relationship
iv) Vertical Privity – met b/c the same interest was passed to the successor
b. Hypo #2: Suppose A instead of C had built the apartment house (now we’re on the BENEFIT side). What result?

i) Elements 1-3 met
ii) Horizontal Privity:

1) England – benefit will NOT run b/c no LL/T relationship.
2) US – benefit WILL run b/c privity is not required; C can sue and recover damages from A.
iii) Vertical privity – met b/c some interest was passed 
c. Hypo #3 A owns big tract of land and sells ½ the tract to B. Deed for conveyance says that B promises to keep trees trimmed not to block A’s solar projector and A promises to maintain only a residential property on his land (covenant created at transfer of interest). A sues C. What result?
   A (  B

C (B leases to C for 2yrs); C doesn’t cut trees and builds a nursery ( analyze   BURDEN side
i) Covenant is enforceable

ii) They intended it to run

iii) It touches and concerns the land

iv) Horizontal Privity – YES, covenant created as part of the sale

v) Vertical Privity – NO, for burden to run need the same estate

1) If say it’s a negative covenant – no privity required

2) If affirmative covenant – need vertical privity & A could not sue C for damages
vi) Result: C can open a nursery and A can’t get damages
d. Hypo #4

  A (  B

D (A leases to D for 2yrs) and B doesn’t cut trees and builds nursery ( analyze BENEFIT side
i) 1 & 2 met

ii) T&C – yes, b/c involves land use

iii) Horizontal Privity – not required

iv) Vertical privity req’t met b/c A passed some interest to D

v) Result: D can sue B for damages

e. Hypo #5: Landlord Tenant Law
     


LL (  T


T1 (assigned the remaining estate)

1) Assume 1-3 met

2) Horizontal privity: YES – in US and England 

3) Vertical privity: On burden side, need to have the same interest

· Assignment – same estate & vertical privity met ( T1 liable
· Sublease – not the same estate & no vertical privity ( T1 NOT liable
3. EXAM Approach: “B makes promise to A, and then B sells to C”

a. Is there an existence of a covenant at all to C? 

i) No – C is not bound by the covenant

ii) Yes – then check requirements for covenant to run w/the land

b. Does the covenant run with the land to C? 

i) No – C is not bound by the covenant

ii) Yes – then check if C is protected by recording acts

c. Is C a purchaser? 

i) No - C is a donee w/no protection under recording acts ( bound by covenant 

ii) Yes - then check if C has any notice (actual, constructive, or inquiry)

d. Is C a BFP w/o notice? 

i) Yes - gets protection under the recording acts ( not bound by the covenant

ii) No – since has notice, no protection under recoding acts (bound by the covenant

iv. Law of Equitable Servitude
1. Requirements for Equitable Servitude to run w/land 
a. Intent to bind successors
b. Touch and concern the land
i) BURDEN: burden and benefit must run
ii) BENEFIT: only benefit must run
c. Take land with notice (actual/constructive/inquiry)

i) Some jdx require you to search the deeds of your neighbors when buying a house from a common owner in a development scheme in order to see if an implied servitude exists – will be bound by the restriction even if its not in writing.

1) Sanborn v. McLean: D claims that residential use restriction was not in writing and he should be allowed to build a gas station. Crt. used Guillette case to hold that if D done an extended search before buying the property he would have been on constructive notice of the restriction from other recorded deeds in the subdivision. Majority rule: with a common owner, if can prove the development scheme, then all the owners are burdened with the restriction even if its not included in the deed. CA does not follow this rule.
d. Privity is NOT required for equitable servitude to run
i) Tulk v. Moxhay: Tulk conveys garden square to Elms w/a covenant to keep square open. Elms conveys to Moxhay w/o covenant, but M knew about it. Moxhay presumably paid a lower price for purchasing a “burdened” land. Court of equity held that privity requirement is NOT necessary as long as the suit is for an injunction and not damages.
v. Termination of Covenants
1. Can terminate the covenant by entering into an agreement to terminate it (i.e. buy rights back or just agree to terminate
2. Test: change in conditions W/IN geographical boundaries of the land
a. Rule: as long as the conditions do not change inside the subdivision, the restriction is not terminated.
i) Western Land: Homeowners sued for injunction against a developer who wanted to build commercial stores in an area w/a restrictive covenant for residential use only. Developer argued restrictive covenant was no longer valid b/c nature of the surrounding area changed. Crt held that the original purpose of the covenant has not been thwarted as to make its enforcement inequitable and there were still substantial benefits to the everyone w/in subdivision ( covenant should NOT be terminated.
b. Area surrounding the subdivision is irrelevant
i) Bordering lots cannot make the decision alone to remove the restriction, b/c will have a “creeping” effect ( lots in 2nd subdivision will start selling their properties if 1st subdivision is converted into commercial land.
c. One person can enforce the covenant if that was the basis of their bargain.
i) Rick v. West: Rick sold ½ acre to West and restricted the lots to single-family residential use. Later, Rick tried to convey rest of his land to a hospital, but West refused to release the covenant. Crt. granted West an injunction and upheld the covenant b/c that’s what’s West bargained for. It does not matter that she’s the only one that wants to enforce it, since that’s what she bargained for.
d. Questions to ask:
i) What was the original purpose of the covenant?
ii) Has the original purpose been thwarted or gone away that it would be inequitable to enforce the restriction?
3. Restatement 3rd
a. If its impossible to accomplish the purpose of the restriction, then the court can modify it
b. If modification is not practicable, a court may terminate the servitude
E. Common Interest Communities

i. Common interest community is any form of ownership of land, where purchasers agree to be bound by a set of rules 
ii. Horizontal and vertical privities exists b/c:
1. Original purchasers are in privity w/the developer AND
2. Subsequent purchasers are in privity with the original purchasers
iii. 3 Types:

1. Condominiums

a. Each owner has a fee simple interest in their own unit BUT is tenant in common for common areas (i.e. exterior walls, roof, halls, etc.).
b. Condo’s are governed by Covenants, Conditions, and Restrictions (CC&R’s)

i) CC&R’s are enforced by Home Owners Association (HOA)

ii) HOA is run by elected Board of Directors (BOD)
iii) CC&R restrictions can be put on:

1) Beginning: by the developer  OR

2) Later: HOA can impose additional restrictions or make amendments to restrictions
c. Rule: Restrictions are enforceable unless unreasonable
i) TEST: look at the restriction, presume it’s valid. Strike it down only if it is unreasonable as to everybody – if the burden of the restriction substantially outweighs the benefits for the complex as a whole.
1) Nahrstedt: P argued that pet restriction is unreasonable b/c her cats stay indoors. Crt held that restriction is valid unless unreasonable. P failed to show that it was unreasonable – as to everybody, not just her. People buy in reliance on the restriction, so should not be eliminated b/c of needs of a single condo owner.
2. Cooperative Apartments
a. Title to the land and all the improvements is owned by a corporation

b. Residents buy into the corporation via shares of stock 

i) each resident has a renewable lease in perpetuity
ii) resident is also the owner

c. Mortgage is on the entire building, so important that fellow residents have $ to make the mortgage pmts

d. Reasonable to extensively screen potential new owners
3. Timeshares

a. Old Style: buy a particular unit for a particular interval of time
i) Problems: maintenance, upkeep ( no incentive by owners
ii) Advantages: purchaser buys a vacation in perpetuity 
b. New Style: buy a week that can use at any time (not a particular unit or a specific week)
IV. Zoning Laws

A. Introduction

i. Zoning laws are passed by some gov’t body (usually at local level) that regulates how people use their land ( Public Restriction
ii. States pass an Enabling Statute that gives authority to individual municipalities to pass own zoning laws
iii. Cumulative Zoning
1. Higher uses allowed in lesser uses, but not vice versa

· U-1: single family homes (Highest)

· U-2: duplexes

· U-3: apartments (Lowest)

· Ex. In U-2, single and duplex homes allowed

· Ex. in U-3, apartments + duplexes + single family homes

2. BUT cannot have apartments or duplexes in U-1

3. Village of Euclid v. Ambler Realty Co.: D bought vacant tracts of land and argued that ordinance was unconstitutional b/c it deprived him of property rights w/o due process. Court held that zoning ordinance was NOT unconstitutional (even if the land value dropped as a result of restriction) and upheld zoning for the following reasons:
a. City should be able to decide what policies to pass ( not up to the court

b. Elected officials made a determination that is in the best interest of the city, not up to the court to second guess that determination

c. States and local cities have a right to pass laws for the public welfare and safety of individuals. 
iv. Policies underlining Euclidian Zoning 

1. Segregation of uses is desirable

2. Wholesome housing is the primary consideration

a. “Wholesome housing” – single family with a space around it

3. Open space is desirable for healthy living

4. Once zoned, change is unnecessary
B. Non-Conforming Use

i. When a zoning ordinance is passed after the property has already been operating and the use of the property does NOT conform w/ the zoning law (use predates zoning ordinance).
ii. Cannot zone a pre-existing use of the property out of existence w/o just compensation b/c it would be in violation of 5th amendment – taking of property w/o just compensation.

iii. If nothing has been built, city can pass any zoning ordinance even if it decreases the value of the property as long as it does not require to keep the land “open”

iv. Amortization Ordinance
1. Requires property to change its pre-existing use to become in conformance w/ the zoning law w/in a specified amount of time.
2. SPLIT in authority re: amortization ordinances
a. ½ - if give long enough period of time (i.e. 20yrs), can zone someone out
b. ½ - doesn’t matter how long the amortization period is, it is still unconstitutional to take someone’s land

i) PA Northwestern Distributors: P operated an adult book store. Change in zoning law made the store operations non-conforming use. City gave P 90 day amortization period to conform. Crt held no amortization period is reasonable b/c it is unconstitutional to take someone’s land w/o just compensation.
C. Variances and Special Exceptions

i. Zoning ordinances usually cannot be undone, but you can ask for rules to be bent – seek an exception from the zoning law.
ii. 2 Types of Variances:

1. Use variance – exempted from regular uses (v. difficult to get)

2. Area variance – want to build something taller or larger than zoning laws allow (easier)
iii. 2-Part Test For Variance to be Granted:
1. Applicant must show undue hardship if zoning ordinance is strictly enforced
a. Undue hardship – no effective use can be made of the property if variance is denied
i) To see if effective use can be made, Crt looks at:

1) Whether hardship was self imposed (see b. below)

2) What applicant did to avoid the hardship (try to sell the property, make a deal w/neighbors, etc.)
b. NO self imposed hardship – if bring the hardship upon yourself (NO undue hardship. 
i) SPLIT in authority re: whether A’s right to variance is eliminated when A buys the property after zoning ordinance is already in effect:

1) ½ - A already knows of the ordinance b/c the ordinance is in effect and .: it is self imposed hardship.

2) ½ - Lets preserve seller’s right to variance and pass it on to A ( subsequent buyer should have the same right as the original owner.
2. Variance would not be detrimental to the neighborhood
a. Commons v. Westwood Zoning Bd.: P wanted an area variance to build a house on a smaller lot. To avoid hardship, P tried to sell and make a deal w/neighbors, but they refused. Crt held that zoning board was wrong in not considering P’s undue hardship and no detriment to the community b/c P planned to build a tasteful home.
iv. If the 2-part test is met, BUT the board still doesn’t want to grant the variance, they can:
1. Condemn the property & compensate – everyone in the community shares the expense

2. Conditioned variance on neighbors not buying the property

3. Grant variance w/ conditions (most common
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