Acquisition by Discovery and Capture:

Johnson v. M’Intosh
Held:  Which ever European nation discovered the land first had title to it.  (First in Time Principle)
Pierson v. Post

Majority Held:  Must have actual possession; or constructive possession by inflicting a mortal wound, to have claim to a wild animal
· More certain rule; clear possession

· Goal oriented (Goal to kill foxes)

Dissent:  This is contrary to custom
Ghen v. Rich

Court adopted the customs of the whaling industry

Use Custom when:

· It has been know to work well

· Affects only limited part of population

· Doesn’t affect anyone external or society

· Adopted by whole industry

· Posner – customs are good because they have consumer in mind – except when they have external effects

Fugitive Resources:
Rules of capture ( applied to fugitive resources

· Oil, gas, water

· American rule of reasonable use; cant capture as much as possible
Externalities:
X ignores some result because it falls on others; thus is external to X.
· This encourages the misuse of resources

Acquisition by Find:

General Policy: To return item to true owner
General Rule:  Finder can keep property against all but the true owner (Armory v. Delamirie)
General Rule:  Prior possessors prevail over subsequent possessors
· Possession is good title against the whole world except those who have better title

Lost Property:  when the owner unintentionally and involuntarily parts with it through neglect or inadvertence and does not know where it is.
· Ex:  Wallet falls out of pocket on street

Mislaid Property:  when the owner voluntarily puts it in a particular place, intending to retain ownership, but then fails to reclaim it or forgets where it is.
· Ex:  X sets bag down, forgets it and leaves

Abandoned Property:  when the owner intentionally and voluntarily relinquishes all right, title, and interest in it.
Treasure Trove:  property intentionally buried under the ground with intent to reclaim it.  Gold/Money
· In U.S., TT is generally treated like any other property.  Argue whether lost, mislaid, ext.
· In U.K., it goes to the government
When property is found in a public place
Lost ( Finder (McAvoy v. Medina)

Mislaid ( Owner of locus (McAvoy v. Medina)
· Mislaid wallet in barbershop to shop owner 

Abandoned ( Finder

Bridges Case – Lost money on floor of store open to the public goes to finder 
Hannah v. Peel – Does not make the lost/mislaid distinction.  Held: Lost p goes to the finder.

Usually lost p on private land will go to owner of locus, but here owner never had possession of land

When property is found in a private place

Attached to or under the ground ( Will go to the owner of the locus (Elwes v. Briggs)(S.W. v. S.)
· Also, item went to landlord not lessee

Employment Situation 
In Staffordshire Water v. Sharman, employee was just an agent for owner so owner gets it (England)

In U.S. (  Will depend on whether lost or mislaid
· If it is mislaid, goes to the employer

· If lost, usually to the finder

Policy Arguments to determine who gets possession
1. Carrying out peoples expectations
a. Location:  In Home vs. in Shop

i. If in your home, you expect your control
ii. In a shop, you may not expect to control
2. Returning item to true owner
a. Policy to give mislaid property to owner of locus

3. Prevent trespass and maintain order
a. Giving item to owner of locus
i. Some courts have done this
4. Rewarding honesty
5. Rewarding luck
6. Reward effort to return useful item to marketplace
Adverse Possession:

AP is always combination of statutory law and judge made law – statutes will affect these elements
Basic Elements:
1. Actual Entry

2. Open and Notorious

3. Adverse and Under a Claim of Right

4. Continuous for the Statutory Period

5. Payment of Taxes (Western States)

Issue #1:  Actual Entry

1. AP has to actually go onto the land
a. This is because the actual owner has someone to eject from his land
2. Exclusive possession means that the AP does not share possession with the true owner
Issue #2:  Open and Notorious

1. The true owner has to be able to see the AP if he were to look

a. Secret possession does not qualify 

2. The construction of permanent structures on the land will let true owner know that AP is there.  A tent will not suffice. (Kunto)

Issue #3:  Adverse and Under a Claim of Right
1. AP is claiming the land as their own
2. Jurisdictions are split (3 approaches)

a. (Majority / CA view) AP’s State of mind is irrelevant.  They are claiming land and we don’t care why

b. (Minority view) Only good faith possessors satisfy the requirement
c. (Minority view) Aggressive trespass – AP know that he does not own land but takes it anyway

Color of Title can substitute for claim of right

1. C of T – AP has a document that makes him think he owns the land (but the document is not valid)
2. Some statutes have shorter period for AP’s claiming under color of title
3. Law favors, because C of T is in good faith

4. Constructive Possession – If AP has C of T for all of true owners land, but only possesses a portion of it, he gets the whole thing
a. To clear up title / land disputes

b. Remember, there still must be actual entry
Issue #4:  Continuous for the Statutory Period

· We want the true owner to know that the AP is there, so AP’s presence must be continuous

· Summer Occupancy can count for continuous.  The use has to be comparable to the use a true owner would have for that type of property.  Here a summer home (Howard v. Kunto)
Sub-Issue:  Tacking
You can count the possession of your predecessors when there is "privity" (parties have a relationship that the law recognizes)

· There is privity when the parties voluntarily transfer/sell the land to the other. (Kunto)

· If no privity, possession of predecessors does not count towards statutory period
Issue #5:  Payment of Taxes (Western States)
1. This is a minority view (only western states)
2. This makes AP very difficult to accomplish

Issue:  Did the AP pay tax?

· There could be an argument if the assessor did the assessment visually instead of by plat.
· CA Supreme Court ruled that where people are mistakenly on the wrong lot, they can AP even though they have not paid the right taxes
· NOTE: You can not AP government property 
Minor Encroachment Cases: (Mannillo v. Gorski)

Issue: Was the encroachment open and notorious?

RULE: Court held that only where the true owner has actual knowledge of the encroachment is it considered to be open and notorious 
· Only applies in very small encroachments
· Not typically the rule.  Just an exception in Minor Border Encroachments
RULE:  Some courts give the encroacher the opportunity to buy the land improved on at fair value
RULE:  Boundary Disputes:  Oral agreements between neighbors become enforceable if accepted for a long period of time
Disabilities:

Statutory Period is extended if true owner has a disability (This all depends on the statute). Common Disabilities statutes hold that:
· Disabilities are immaterial unless they where present when AP takes possession (when cause of action accrued)

· Only the original disability matters, new ones don’t.  Ex. ( was minor but then later insane

· Only disability of owner matters, heirs don’t
General AP Notes:

· An AP can get a court order evidencing their ownership of land called an Action to Quiet Title
· When you purchase property, you do so subject to the rights of any adverse possessors (Look at your property before you buy)

AP Policy:
1. To restrict or cut off old claims

a. Punishing true owners for not taking care of their land

2. To protect the interest of one who has occupied the land and treated it as his own (earning theory)

3. To give certainty to land titles

a. Adverse Possession allows for clear title that can be evidenced when title can be in dispute

Concurrent Interests:

Tenancy in Common: each owns a separate but undivided fraction of the property.
( An undivided interest means that each can use the whole property, even though they own a fraction

· Does not have to be equal shares

· No rights of survivorship

· T in C can devise or convey the land to anyone without the consent of other T in C

Joint Tenancy: each owns an undivided whole of the property.  Meaning the each own the whole property.
4 Unities:  Some Js requires them to form JT

1. Time – JT must be acquired at same time
2. Title – Must arise by same title
3. Interest – JTs must have identical interest
4. Possession – Each must have right to possession of the whole
· Other jurisdictions only require an intent to create a joint tenancy to form one

Right of survivorship – When a JT dies, the survivor continues to own the whole property
· Nothing is passed to anyone because both JTs own the whole prop. – One interest just disappears
· JTs can not devise the property because when dead they have no interest
· JT helps avoid probate as it is clear who gets the property when someone dies

· But IRS will still assess death tax
Simultaneous Death Act:

If JTs die at the same exact time, or we cant tell who died first, ½ the property treated as if A died first, ½ the property treated if B died first.
Murder:  If A murders B, JT becomes T in C

Joint Tenancy Bank Accounts:
Banks make people sharing an account sign that it is held in joint tenancy (Limits their risk of being sued

· Even though the account says joint tenancy, courts hold that it could be something else
· If court finds that the purpose was not for true joint tenancy, it will not give rights of survivorship

Convenience account – intent is to give someone else access during your like for convenience
· Ex. To help pay your bills

· Estate can sue to recover money because account was not intended to include rights of survivorship for the assisting party

“Payable on Death” account – intent to add someone to an account as a gift for when you die

· This functions like a will, (not allowed in some jurisdictions)

· If JT takes money out during your life, you can sue to recover the money
Rights of joint Parties while still Alive
(Majority View) – The presumption is that the money in a joint account belongs to the parties in proportion to the net contribution of each party
· Presumption can be overcome by evidence

(Minority View) – They get equal share
Burden of proof is always on persons challenging the joint tenancy (right of survivorship)

Severance:

1. A joint tenant can sever the JT at any time by sale to a third party.
a. 3rd party and other JT become T in C

2. JT can convey to himself without notice to other JT to sever the JT in CA (Riddle v. Harmon)

a. Not in all jurisdictions.  Some courts require a strawman in between

3. CA Secret Severance Statute:  In CA, if X wants to sever JT, X must record the instrument prior to X’s death.  Or execute it within 3 days of death and record it before 7 days after.
a. To avoid X creating severing document, then destroying it if X is the JT survivor 

Presumptions:  In U.S., the presumption is for a tenancy in common.  Unless between married couple, then presumption for joint tenancy

Mortgages: (Two theories) (Harms v. Sprague)
1. (Majority Rule) Lien theory of mortgages

a. Title stays with the borrower, does not transfer to the lender. i.e. mort. is just lien

i. This preserves unity of title, thus joint tenancy is not severed

2. (Minority Rule) Title theory of mortgages

a. Title transfers to the lender, and is held until the mortgage is paid off
i. This breaks the unity of title, thus joint tenancy becomes T in C
3. Split on the issue of whether mortgages survive the death of one joint tenant

4. Practical Effect – Lenders will not lend to 1 JT.  If they do, they will try to foreclose to limit risk

5. Policy – the rule in Harms is good because people don’t expect to sever JT by entering into mort.
6. Harms v. Sprague – Held:  Mortgage was against Harms' interest.  Since his interest expired upon his death, the mortgage is gone.
Leases:  (Majority Rule) When A leases her JT interest to C for 10 years, if A dies afterwards the lease is wiped out because A no longer has an interest

· Some courts say the JT is severed for the term of lease, so the lease stands under T in C
Partition (2 kinds):
General Note:  A co-tenant always has the right to a partition, and courts always favor partition by sale
· It’s the easiest, most fair, and accurate
1. Partition by Kind – Physical division of the property.  Can be divided in any fashion
a. This can be very difficult

2. Partition by Sale – Simply sell the property and divide the profits accordingly

Delfino v. Vealencis 

Facts:  One party had a dwelling and business on land.  The other co-tenant wanted partition by sale
Held:  (Minority View) Presumption for partition by kind, unless impractical or parties interests better served by sale.

· Here, partition by sale would jeopardize the livelihood of a co-tenant

Note:  Most courts look at the value of the undivided property, and sum values of property if divided.  If undivided is more valuable, then partition by sale
Note Case:  Ark Land Co. v. Harper

Held: There should be a partition in kind because of the emotional attachment of one party

Note Case:  Gray v. Crotts

Held: Cotenants in this case should draw lots to determine who received which parcel

· Remember: Courts don’t give preference to any party when deciding who gets which parcel

Partition Policy:

· Co-tenancy is inefficient.  Courts would rather see it partitioned.  That is why co-tenants always have the right to partition

· An agreement to never partition is an invalid restraint on alienation
Co-Tenant Possession:

Majority View – Tenant in possession owes no rent to a tenant in common who is not in possession (Spiller v. Mackereth)

· Unless, T excluded the other co-tenant from use (Ouster – when T wont let co-tenant in)

· Then non-possessory tenant gets half the reasonable rental value

· Not sufficient to tell co-tenant to get out (because he has the right to full use), T must say, “I want in” then if excluded he can recover the rent
Minority View – Tenant in possession owes half the half the reasonable rental value to non-possessory T

Leases to 3rd Parties (Swartzbaugh v. Sampson)
A co-tenant #1 may lease to a 3rd party without co-tenant #2’s consent.  Co-tenant #2 may not cancel the lease.

· Co-tenant #1 may lease to a 3rd party all the rights that he has, but no more.
· Co-tenant #2 has the same rights to the property as the 3rd party lessee

· If Lessee ousts Co-tenant #2, Lessee owns #2 half the fair rental value of the rented property
· If Co-tenant #1 dies, the lease is cancelled

· Co-tenant #2 could get half the rented value from Co-tenant #1 in an accounting action

· Co-tenant #2 always has the option to partition

Accounting Actions in Co-tenancy:

· Rents and Profits

· Does not need to pay rent absent an ouster
· Renting to 3rd party, other co-tenant is entitled to equitable share of rent or profit obtained from 3rd party
· Taxes, mortgage payments, charges

· If one co-tenant pays more than there share of these, Majority rule is that the co-tenant is entitled to contribution or reimbursement from other co-tenant
· Repairs, improvements

· Co-T is not entitled to contribution for repairs and improvements.
· Courts don’t want to get into these issues of deciding what is necessary and unnecessary.
· Pay for repairs at your own risk
· Don’t want to put involuntary financial burden on other co-tenant
· IF THERE IS A PARTITION ACTION
· If it can be done without prejudicing the other parties, then the portion with the improvement will go to the one who paid for it
· If PARTITION BY SALE
· Court will reimburse the person who improved the land and made it more valuable
· If he spent 30k but increased value by 20k, he only gets 20k
· If he spend 20k but increased value by 30k, he gets 30k
Community Property System:
· Law in CA and Western States

· RULE: Any income owned by spouses during marriage is treated as half owned by each spouse 
· Spouse can not give away community property during life, but can give in will
· Any property that you bring into the marriage is Separate Property (which you can do what you want with)

Landlord – Tenant Law:

3 Main issues about types of leaseholds

Issue #1:  What type of Lease is it?
Issue #2:  What is the period?
Issue #3:  What notice is required?
Term of Years:  lease for a fixed period of time, with fixed calendar dates (ex. 01/01/01 to 01/01/02).

· No notice of termination is required when the lease states when it will terminate

Periodic Tenancy:  lease for a fixed period that keeps renewing for succeeding periods until LL or T gives notice of termination

· Ex. “To A from month to month”; “year to year”

· 6 Months prior to period end notice required to terminate a year to year lease.
· Anything less than a year requires notice equal to the length of the period
· Ex. 30 days notice for month to month

· Note:  Either LL or T can give notice to terminate

· Important Note:  When lease states an annual rate, payable monthly ( Courts are split on whether this is month to month or year to year
· When in doubt, they prefer Month to Month
Defective Notice:

Majority View – Notice that is too short will be effective for the next period

Minority View – Notice that is too short is invalid and will not be effective for next period

Selection of tenants (Discrimination)

Fair Housing Act:
· Does not apply to a home rented by owner or apartments with less than 4 units

· Does not apply to retirement homes

· Unlawful to discriminate on basis of race, color, religion, sex, familial status, national origin. (Does not protect sexual orientation or marital status)
· Proof of discriminatory effect is sufficient; does not need to be actual motive
· Can make advertisement indicating preference to for or against these classes

· No exemptions for ads

Civil Rights Act of 1866:
· Deals only with racial discrimination

· Contains no exemptions

· Proof of discrimination is required

· Only deals with conduct; not ads

Note:  LL’s can’t discriminate against people with children; unless space too small for children

Delivery of Possession

Hannan v. Dusch

When there is a holdover that is preventing a new tenant from taking possession, what are the LL’s obligations to the new tenant?

Majority View (U.S.) – T can not sue landlord, must sue wrongful possessor

· If new tenant incurs damages, the remedy is against prior tenant
· Landlord is only promising the legal right to possession, not vacant possession itself
· Although a lease term might require the LL to deliver the property vacant

Minority View (England) – When the lease is silent, there is an implied contract that the landlord will have the premises vacant and ready for possession

· Landlord can see what is happening, better information
· Landlords are in better position to go to court and evict holdover tenants
· More economically efficient, have documents, know lawyers, have experience
Assignments and Subleases

Assignment – when lessee transfers his entire interest under the lease.  (i.e. Transfers right to possession for the entire duration of the lease term.)
Sublease – If lessee transfers anything less than his entire interest. (i.e. something shorter than whole lease term)

· Courts don’t care what language people use, because people use sublease and assignment interchangeably.
Issue:  When is a T liable to a LL for rent?
2 Ways:  When there is privity of estate or contract

Privity of Estate: 
T is in privity of estate with LL when:

· Where there is a leasehold followed by a landlord reversionary interest
· Even if tenant hasn’t promised to pay rent, they are required to
· NOTE:  If there is an assignment, there will be privity of estate with LL
· In an assignment, original tenant is not longer in privity of estate

· Thus assignee is required to pay rent to landlord
· If there is a sublease, sublessee is not in privity of estate with landlord.
· But the sublessor would be

Privity of Contract:
T is in privity of contract with LL when:

· If in the lease, they promise or covenant to pay the rent
· Note: you cant have something that says "Rent is $500"
· It has to be a verb that says "I promise" "I covenant" to pay the rent in the amount 
· If you have this, then there is privity of contract
· Note:  Privity means "in relationship"

2 ways to get privity of contract

1. When there is a Contract between T1 and LL
a. T1 promises to pay rent to LL
b. If LL and T1 are both parties to a contract and there is promising to pay language, then there is privity of contract
i. Works in all jurisdictions
2. Third Party Beneficiary Theory
a. Only applies in some Jurisdictions

b. T1 can be in privity of contract with LL, if the LL is the 3rd party beneficiary of contract between T and T1
c. If T1 promises or covenants to pay rent; but the promise is made to T, not LL; then LL is 3rd party beneficiary of the contract and could sue T1 for breach of contract
i. T1 is in privity of contract
Hypo: B helps A; in consideration A pays for B's son C's college.  B performs, A breaches.  C is the 3rd party beneficiary of A and B
· If A and B intended to benefit C ( C can sue A

Half the jurisdictions hold to this theory

There still must be a covenant to pay the rent; a sublease or assignment does not imply this fact

LL approval to Assignments and Subleases

· This only applies for commercial leases

Majority View – Where a lease contains an approval clause (stating that lease can not be assigned without prior consent of the LL), LL may arbitrarily refuse to approve a proposed assignee no matter how unreasonable the refusal or how well suited the proposed assignee is.
· Policy Argument for Majority Rule

· these are sophisticated parties; if they wanted a term, they would bargain for it; terms are interrelated

Minority View (CA view) (Kendall v. Ernest)
In absence of provision, LL can not unreasonably withhold consent

· LL can not withhold consent to assignment if it is commercially reasonable
· LL can only exercise discretion in commercially reasonable way
Commercially reasonable? – Valid Reasons

· Tenant mix
· Likelihood of success - If store wont be profitable, hurts others
· Changes to premises
· Financial responsibility - Do they have same net worth
· Percentage Rent - If there would be lower profit
· Legality of purposed use

Invalid Reasons 

· Personal Taste, Dislike, Spite, Moral reasons
· Policy Arguments for Minority Rule
· Property argument ( Restraint on alienation.  Lease is property interest.  Commercial real estate is scarce.  Needs to be freely alienable.
· Contract argument ( there is implied contractual duty of good faith and fair dealing.  Thus, bad faith withholding of consent is violation of duty.
CA Statute adopting Kendall Rule:

· A lease term restricting the transfer of a tenant’s interest in a lease may absolutely prohibit transfer
· LL’s can renegotiate on assignment to capture increased value
· Parties can impose an express standard in the lease for the LL's permission
· If silent, then commercially reasonable standard
LL’s rights when T defaults

Berg v. Wiley

Common Law Rule: Majority Rule: 
Landlord is entitled to self help repossession (does not need court order) if (2 conditions);
1. He is legally entitled to do so (2 factors)
a. Tenant has breached lease
(1) Not paying rent

(2) Other breach

b. Lease clause that states that LL can retake possession if T breaches
2. Landlord act in a peaceable manner
· If tenant allows for retaking, this would be peaceable.

· Other courts would hold that if there was no violence, this would be peaceable
If either of these conditions is not met, T can sue LL for wrongful eviction

Minority Rule (CA):  No self-help repossession
· LL must go to court with an unlawful detainer action to evict the tenant
· This avoids violence

Unlawful Detainer Action:

· Takes 21 days if unchallenged, 35 to 60 if chall.

· LL can not make apt. uninhabitable

· No cutting the electricity

· LL must serve everyone living in apt. with notice

· They don’t have to be on the lease

· If T files for bankruptcy, LL must go to bankruptcy court to lift stay

· Courts are split on whether you can waive your right to the unlawful detainer process

LL’s Duty to Mitigate of Damages:
· LL must do what is reasonable to cover and avoid damages in the event that a T breaches the lease
· This will normally include trying to re-let

Old Common Law Rule:  LL doesn’t have to do anything in the event of a breach

Vast Majority Rule:  LL must mitigate damages by taking reasonable steps to re-let the apartment

· LL has the burden of proof to show he took reasonable steps to re-let

What would be reasonable steps?

· Showing it to perspective tenants, listing in ad in newspaper, put sign in window, employ a realtor 
· Court in (Sommer v. Kridel) held that LL must treat the apartment like one of his vacant stock.  LL must act neutral and show to prospective Ts

· If new T wants that unit, old T is no longer liable for remainder of lease

· Argument: LL could argue that T would still be liable if he could have filled other vacancies under the UCC’s Lost Volume Seller Rule
· If you could show that breach caused a loss in volume, T still liable

· But if the apt. was unique, you don’t loose volume and LL can not recover
LL’s rights when tenant defaults – CA Statutes
If T abandons or breaches the lease terminates and LL can get the following:
1. All back rent

2. All rent until time of judgment

3. Future rent minus mitigation

4. Damages are discounted to present value and LL gets his costs to mitigate (re-let)

If the lease allows for this, LL can leave the lease open and sue for rent as it comes due.

· The lease must allow for assignments and subleases

· Thus, the burden is on the T to mitigate the damages

Implied Warranty of Habitability
Old Rule:  LL had no duty to repair.  If LL made promise to repair, T would still have to pay rent in the event that LL breached.  

· Cavaet Lessee – everything is leased as is
Modern Rule:  Implied in every lease is a warranty of habitability of the premises (Hilder v. St. Peter)

· Implied that premises will be safe, clean and fit for human habitation
· This applies only to the essential facilities; i.e. those vital for residential purposes
· To determine “safe, clean, fit for H” courts:

· Will look at housing codes
· Substantial violations will be good prima facie evidence although not conclusive
· Will apply a reasonable person test
· Issues like Air/C will be a close call
· Letting garbage pile up during strike held to be a breach
· Notice – T must give LL notice of the problem
· LL gets reasonable amount of time to fix
· T does not assume the risks if they were know before T agreed to lease the space
· The IWH can not be waived
Tenant’s Remedies if LL breaches IWH
1. T can move out and terminate lease

a. T is not liable for future rent

b. T can also sue for rent abatement

2. T can remain in apartment and do several things:

a. Withhold rent – some J’s req. escrow acct.
b. If LL sues for nonpayment, T has a defense that LL violated IWH

c. T can sue for rent abatement (refund)
d. T can continue paying rent and sue for damages ( This is the least risky

e. Repair and Deduct – T can repair problem and deduct costs from the rent.

i. In CA, can only deduct up to 1 months rent

ii. Don’t get reimbursed for own labor

Rent Abatement – Ways of Calculating – 3 tests
Test #1:  Damages shall be the difference between the value of the premises as warranted minus the value in its defective condition.
· Agreed rent is evidence of value as warranted
· Courts may be loose with the numbers

Test #2:  Damages are the difference of agreed rent, minus the actual value in the uninhabitable condition.

· Allows LL’s to maintain slums if they rent at slum level rent

· Rent abatement could be nothing if rent is low

Test #3:  Percentage Diminution Approach – T recovers what ever % of the apartment was defective
Other Remedies for Tenant:

Punitive Damages – If LL’s breach is willful, wanton or fraudulent, Court will award punitive damages to punish the LL

· (Hilder) Held:  Anytime LL breaches IWH, T is entitled to punitive damages 

· Courts will look at LL’s net worth to determine how much will punish

Damages for Discomfort and Annoyance:

· Not a mathematical formula for this amount; jurors have to speculate
