LAND TRANSACTIONS/TRANSFERS OF LAND

K-escrow period-Deed/Closing
The K of Sale:

· Usually provides what is going to happen during escrow period. 
· This is all pre-closing things, the deal is going to close. 

· K valid on the execution, unlike deeds, which need to be delivered

· SOF put an end to ceremonies:

-all interests in land cannot be created/transferred w/t writing
· Contingencies

Escrow period:
· After K is created, lag time/open period (called escrow period) can be 30-60 days before the deal actually closes, that is when the deal is finished, deed vs. money. 

· Escrow is a neutral 3d party, depository for stuff, mechanism, money and documents, escrow holds them. 
· It is time to investigate/typical contingencies:
-title

-inspection

-loan (buyer-“at a good rate,” seller-“at prevailing rate”)
Backing out of the K: 

If somebody backs out, damages= K price-FMV.
-in a rising real estate market, there will be no damages. 

-in falling market, may be some serious damages. 

But: if you have a reason to back out (some contingency is not met) you can back out w/t the breach.

Closing:

-Seller delivers deed to escrow company.

-Buyer delivers loan documents.

-Money is transferred and deed is recorded.

Title:
Title-who owns all those interests. 
Can be established by: 

· direct search

· examination of an abstract

· title co. that issues title insurance

Diff. methods to protect against fraud:

1. deeds-GR

in addition to way to convey property, the deed also makes representations about the state of the title, gives rise to liability, depending on the type of the deed

2. title insurance-insurance

can sue the ins. company

3. public records/recording acts
search public records

4. registration of title
won't discuss it, very few states have this. 

Title defect
Anything that diminishes ownership from a full FS interest, doesn't have to make property less valuable. 

E: Legal description is merely describing a property. Title defect would be smth in that descr. that I don't own, or mortgage, mineral rights to somebody. You can except what has been done. Except for the mortgage to the bank of America, put in legal description. 

If done that, it is not a title defect, b/c grantor not giving away smth he does not own. 

Examples:

-Liens-real property is a security for a debt
-Encumbrance-anything that diminishes the fact that the property is held in FS.
E: AP, liens, easements, licenses, prescriptive rights.
-Restrictions-private agreements on the use of the property

State of Title/Options to negotiate in the K: 

1. Clear title
E: FSA, no covenants, restrictions, seller owns everything
good for the buyer but bad for the seller, b/c always easements on the property, giving buyer a free pass for the whole escrow period: E: HOA, utility easements, never going to get clear title to a normal house
2. Any encumbrances or restrictions listed/all encumbrances and restrictions of record or not
good for a seller, the buyer accepts the title as for whatever at is.

3. Encumbrances, etc, that buyer approves of
Cal. tries to reach a compromise, title subject to encumbrances and restrictions of record.
4. Insurable title
bad standard for the buyer

E: seller has to provide a  policy of title insurance, most companies insure any titles, last only for the duration of ownership of a present purchaser. Our buyer going to be a seller later. 

5. Marketable title
M. title-seller has a FS and the title is free from any encumbrances. Different from market value. If seller can’t convey m. title, then the buyer can back out. 

E: Lohmeyer case
This case calls it marketable title. 

2 ways it is used:

1. Specify this as a standard in the K. 

It is unusual to specify marketable title. 

2. If the K is silent as to the state of title, sometimes court implies it. 

If K specifies some other standard, we don't use marketable title! 
Lohmeyer v. Bower, p. 580. 

L entered into a K to buy the house and did the title search, and found out: restrictive covenant/private restriction (by private parties, not gov't, like zoning laws, could be neighbors). Took title “subject to all restrictions and easements of record.” K says "good merchantable title". Most restr. make the property less valuable. Covenant for the house to be 2 stories, but it had 1 story house and too close to fence in violation of the zoning ordinance. So, violation of zoning law and private restrictive covenant.
A marketable title is one which is free from reas. doubt and a title is doubtful and unmarketable if it exposes the party holding it to the hazard of litigation. PR: bad standard.
To render the title unmarketable, the defect must be of subst. character and one from which he may suffer injury. So, if Bowers cannot convey merchantable title, K should be rescinded. 

Maj rule: title is unmarketable, if:

1. existence of private restriction, or
2. violation of that restriction, or 

3. violation of zoning law 

But: mere existence of zoning law/public restriction does not make the title unmarketable.
Reasonableness standard to apply if something other than those 3 things in the case below, which are per se unreasonable. 

Here, π waived existence of private restriction, but did not waive violations, so title is unmarketable here. 
Private restrictions vs. public restrictions/zoning laws: 

Can be almost identical, you could have a subdivision, cov. and restr, which are private restrictions or zoning laws saying the same thing. 

Private restr. are easier to find than zoning laws, b/c they all on record, findable, but there is no common repository for zoning laws-reason for not rendering the title unmarketable if  public restriction exists. 
Other examples of unmarketable title:

E: AP claim on the property, K is silent

Other fact patterns might be not existence of a restriction, another aspect of market. title. E: Different names in the chain of title

Unmarketable, if O to John Dep, and next from Joe Smith to Harry Potter, this is unmarketable, gap where title seems to break down. 

Easements:
Maj: if it is a private restriction, makes it unmarketable, even if does not diminish the value. 

Min.: if diminishes value of the property, makes title unmarketable, but if does not diminish or actually enhances, title is marketable. 
Known defects:
Maj: knowledge of private restr. is irrelevant, still unmarketable. 

Min: Easement known to purchaser or open and obvious does not make title unmarketable.  
Hazardous waste

Does not render title unmarketable, it is different from market value. 

Cal. Standard Form K (residential purchase agreement):

· No marketable title standard, just that buyer is ok with what is in the report. 

· Buyer can back out after sees what the state of the title is. 

· Seller gets prelim. title report to buyer in 7 days and deliver all disclosures and info.
· Buyer has 17or fill in the blank days to approve the state of the title. 
· Contingencies, removing them. 
· Liquidated damages. 

· 14 days for buyer to review the reports and inspections, agree or make a reas. Written request. 
· Seller fixes it or buyer could cancel in 2 days. 

Real Estate Transfer Disclosure Form

· requirements of what seller has to disclose to buyer

· if don't fill out no liability, but if fraudulently fill out then liable

· verbal communication not allowed as evidence in CA
· in Cal, we have a 2 prong process re disclosures. 

1. Case law-imposed duties, material, latent, known to the seller.
2. Cal. leg.-passed this law saying that sellers have to give that form to the buyers, but it does not supersede or change the common law requirements. Penalty for not giving this form is not substantial, merely evidentiary. Buyer can rescind. 
Physical condition of the property. 

What we allow is to obtain phys. inspection. 
Before we get to that, apart from any contractual terms, whether there is a court-imposed duty to disclose hidden defects in the property. 

Tort-like liability. 
Equitable conversion doctrine:
If there is a specifically enforceable K for the sale of land, equity regards as done that which ought to be done. Buyer is viewed as owner from the date of K, seller has a claim for money. 

Applied to: 

1. Risk of loss

who takes it: 

Maj: buyer has the burden of tortious loss. 
Min.: loss on the seller until legal title is conveyed. 
2. Inheritance
If ec has occurred, the seller's interest is personal property. 

Duty to Disclose Defects: 

CL/Min. rule: caveat emptor, let the buyer be aware, silence is about the defects is ok. 
Exceptions: 

1. affirmative lie or active concealment makes seller liable

2. there is no way to discover the defect. Stambovsky case. 
Modern/Maj. rule: Seller has an obligation to disclose latent/hidden defects (that the buyer does not know about) known to the seller that materially alter the value of the property.
Buyer can back out of the K or sue for damages later, when finds out. 

E: Johnson case. 

*Under statutes, have to disclose all kinds of things, not just material. 
E: Cal. disclosure requires to disclose also off-site conditions, like noise. 
*Material: one of 2 tests is applied: 
1. an objective test of whether a reas. person would attach importance to it in deciding to buy;

2. a subjective test of whether the defect affects the value or desirability of the property to the buyer. 

Stambovsky v. Ackey, p. 590

House possessed by poltergeists, seller knew. 

Court: caveat emptor rule only pertains to physical defects, and the seller is the one who created the impression that it is haunted. If not for that, caveat emptor, get out. Not a great case for teaching, unusual exception to caveat emptor. 

Johnson v. Davis, p. 595

seller knew the roof leaked, but affirmatively represented that there were no problems with the roof. 

Nonfeasance v. misfeasance. CL-imposed liability for aff. acts of harm, but not forcing one men to help another. 

Rule: where the seller of a home knows of facts materially affecting the value of the property which are not readily observable and are not known to the buyer, the seller is under a duty to disclose them to the buyer, new or used. 

Liability, if: 

1. when the defect is material (aff. value)

2. latent-not observable by the buyer, not obvious, and 
3. known to the seller. 

all 3 need to be satisfied, question of fact. 
As-is clauses: 

Seller would want to include it. 

Generally enforceable if the defects are reasonably discoverable and there is no fraud.

If seller fails to disclose it, is it enforceable:  

Split: 

Cal.: buyer can only waive liability for the liability he knows about, if he knows anyway, seller does not even have to know that. 

A seller cannot get the buyer to waive the defects that the buyer does not know about.  

Inspections:

Buyer has the right to inspect the property during escrow period, 17 days to complete, can request seller to fix it, can cancel the agreement, home warranty. Nothing in the K saying defects have to be subst. or sign. 

DEED
-instrument used to convey the land

-contains certain representations or warranties about the state of the title. 

Elements of a Deed

1.-ID the parties, GR and GE

2.-Description of the land

3 forms of describing the property: 


1. description by gov't survey (meridians, fractions, quarters)

2. metes and bounds description (degrees and distances).


3. subdivision map (all lots described by reference to that map). 

can be combined with metes and bounds description. 

+referring to the tract of land if it has a name, "Jones Farm"

3. Words of conveyance
Most jur: statutory, word "grant" is fine

4. GR's signature
GE's sign. not required usually. 

5. Notarizing a signature
not required for a deed to be valid, but for recording of the deed

*Doc. transfer tax generally not required, but Cal. requires tax to be paid. 

*This is not a K, so val. consideration not required, deeds could be gratuitous. 

*Deed is a method of title assurance as opposed to title insurance. 

Doctrine of Merger. 

Once the sale is closed/deed conveyed, the K of sale did not matter anymore, everything was governed by the deed, whatever promises grantor made re the title, we only look to the deed to determine that. 
Maj: stick to the merger doctrine.
Min: abolished.
3 kinds of deeds: 

1. quitclaim deed/deed of the topses/GR quitclaims to GE
· As is, no warranties, no assurances being given. 
· GE would have no cause of action, even if GR does not own the land.
· Note that it is not claim on the deed, might be others, fraud, for example.
2. special warranty deed
· Nothing happened on my watch. 
· Not warranting for predecessor. 
· Promise you haven't done anything. 
· Cal. Civ. Code, word grant means sp. warranty. 
· Estate is free from encumbrances, not conveyed to smb else, etc. 

· You can except what has been done.

3. general warranty deed
· longer, very pop. in other states. 

· GR promises and makes himself liable if the title is not what I represented. 
· Doesn't matter who created a defect. 

*In Cal, grant deeds-special warranty deed, most common, but you can use the other 2. 

In some jur. the most common is gen. warranty deed. 

A Forged Deed:

Void. GR whose signature is forged to a deed prevails over all, including unknowing subs. bona fide purchasers from the GE. O has absolutely nothing to do with that. 
E: O to B

B to C

we want to buy from B, as C, do title search, that X to O and others. then later O comes in, I want it back, b/c B forged my signature, I never sold it. C is BFP, w/t notice. 

Deed obtained some other way: 
Maj: voidable by the GR in suit against GE, but a subsequent BFP from the GE who is unaware of the fraud prevails over the GR. 
B/c O is not so innocent anymore, had smth to do with that. 

Examples: 
-Stolen deed: O makes to B, but changes its mind and keeps it, B finds it and records it. 

-Bad escrow company: Escrow company delivers it prematurely. 

-Undue influence, trickery, etc. 
Warranties/covenants/promises (GW deed):  

1. a covenant of seisin (present)
GR warrants that he owns everything he conveys, has right to convey. 

2. a covenant of right to convey
same as 1, but if trustee, then he has seisin w/t right to convey (don't mention on the exam)

3. a covenant against encumbrances (present)
warrants no encumbrances on the property (mortgages, liens, easements, covenants). Overlaps with 1, but more specific. 

4. a covenant of gen. warranty
-GR warrants he will defend against lawful (successful) claims and will compensate the GE for any loss in the action.  
-GR liable for fees only if GE loses, if GE wins, suffered no loss. 
-In some jur, GE can recover legal fees for an unsuccessful defense only if he GE gives the GR notice of the suit and demands that GR defend title. 
-Title insurance can help pay up the costs. 

5. a covenant of quiet enjoyment
that GE won't be disturbed in possession and enjoyment of the property by assertion of sup. title, identical to #4. 

6. a covenant of further assurances
GR promises that he will sign any other docs required to convey the title. 

*Special warranty deed has only present covenants, c. of seisin and c. against encumbrances. 
	Present Covenants: 
	Future Covenants: 

	-c. of seisin

-c. against encumbrances 

*Breached at the time of the conveyance or never (so don't run with the land) 
*Issue of assignability of the cause of action

*SOL begins to run at the date of delivery of the deed. 

E: had easement when conveyed the house.

	-c. of GW

-c. of quiet enjoyment

*Run with the land

*Not breached until the GE or his successor is evicted from the property/someone asserts a claim. 

If GE/succ. buys up the paramount claim, no breach. E: B finds O and buys mineral rights from him, and then turns around and sues A. 
*SOL begins to run at the time of the eviction or when the covenant is broken in the future. 

E: if 20 years later, phone company acts on easement, but not at the time of the conveyance.


*Same event can trigger breach of both present and future covenants
Brown v. Lober, p. 617

O to Bosts, reserving a 2/3 interest in mineral rights. Bosts to Browns, a GW deed w/no exceptions. Browns lose 2/3 of the sum of the mineral rights K. 
Possession of the surface does not mean possession of the minerals, so if nobody undertaken to remove the coal, no prevention or hindering. 

Future covenant only breached if someone with the superior title comes and dispossesses (comes and starts mining). If somebody does not pay you for smth you don't own, no breach of f. covenant. 
If GE is prevented from taking complete possession or actually or constructively evicted by a person having superior title, then there is a breach of future covenants of warranty and quiet enjoyment. 
Mere existence of the paramount title is breach of cov. of seisin, but not breach of a future covenant. 

Visible or Known Easement:

Maj: even if visible or known e., not excluded from the covenant against encumbrances. 

Min.: excluded, if visible/known. 
So, GR need to except it from the deed. 
Measure of damages for breach of these covenants: 

-c. of seisin:
Consideration: return of all or a portion of a purchase price, not the market value (so it is like restitution, not expectation of damages)
E: 1950, 20K, GE figures the problem out in 58, SOL has not run yet, lot worth 30K. GE gets 20K, not 30K. 

-c. against encumbrances:

No consideration giving back here. 

*if easily removable enc-costs of removal. E: mortgage to be paid off

*if not easily removable, difference in value ↔ the land w/ the enc. and w/t the enc. 

In all cases, damages are limited by the total price received by the warrantor. 

E: restrictive covenant or easement or mineral rights.  

-future covenants:

Consideration, again, purchase price that the original GE had paid for that, not current market value. 
Future warranties in GW deed run with the land to future GE. 
E: A to B (GW), B to C, A liable to C on any of the future covenants in A's deed.
Hypo 1: 

O to X (GW)

X to Y (SW)

Y to Z (SW)
O does not own everything, P has easement, SOL has run, P comes to Z and I am here to take possession of the easement, what are Z's rights. 

Answer: Z can sue O, if still alive for breach of this future cov't, even O did not give Z GW deed. Z can't sue X or Y, b/c SW deeds. 

Cause of action for breach of the present covenant: 

Present covenant, if not breached when the deed is delivered, can never be broken. If it is breached when the deed is delivered, the GE no longer has a covenant/warranty, but, instead, has a cause of action for breach of the covenant. 

Assignability of this cause of action (chose-in action): 

CL/maj: this cause of action not impliedly assigned, so C cannot sue A for breach of c. of seisin. Rockafellor case. 
But: can be express sale/assignment of chose in action, like collection agencies. 
Min.: cause of action of B against A is impliedly assigned to C when B sells the land to C. 
Hypo 2: 

Same as above, except that P just exists, but not making a claim this time, so O breached c. against encumbrances. Can Z sue O for that? 
Answer: when O conveys to X, day of the sale, once sold, have no more warranty, already been breached. X has a cause of action/claim against O, since it has been breached now, converts to cause of action-chose in action (meaning claim). When X sells to Y, does that chose in action run with the land? 
Not ? of the warranty running with the land. 
Answer: 

Maj. rule: Z cannot sue O
Min: he can b/c the chose in action of X against O is impliedly assigned to Y then to Z. 
Problem 3 on p. 632 
A to B (GW) for 15K

B to C (QD) for 12K

C to D (GW) for 20K

O ousts D at the time land is worth 24K. 

Explanation: 
D's recovery? D can sue C for 20K on breach of seisin, and cov. of quiet of enj, same measure, b/c O ousts him. Can sue A, breach of future of covenant of quiet enj., can recover 15K, b/c breach of future cov/seisin is consideration. 

D recovers from C, counts as C being ousted, can sue A, can't sue B for anything. If, however, O did not oust, and D finds that out, can only sue for cov of seisin breached, can C sue A, yes in min. J, impliedly assigned. 

Estoppel by Deed

If GR conveys land to a GE that he does not own and warrants title, and then subsequently acquires title to the land, the GR is estopped to deny that he had title at the time of the deed and that title passed to the GE. Usually warranty deeds, but extended to quitclaim deeds if the deed represents that the GR had title. 

Delivery of the Deeds 

· Deed is valid when it is delivered. D is a requirement. 

· Physical handing to GE by GR is prima facie evidence of delivery, but not conclusive, could be by GR's declaration , express or implied that he is bound by his deed. Physical handing over does not mean there was a delivery.  

· Recorded deeds usually considered delivered.

· GR has to presently intend to give up some interest in the land, intend the deed to be presently operative. The court does not always follow GR's intent. The intent has to be I am giving something up right now. 
· Delivery is rarely an issue in com. transactions, usually in gratuitous transfers/gifts.
Possible Issues w/Delivery:
1.
oral condition: 

a.
 2-party (other than the death of the GR):
Maj rule/Sweeney: Condition is stricken, deed deemed to be delivered to the GE.
No matter what the oral condition is, including death of the GR, it is stricken, delivery effective immediately, GE owns the property. Testimony is not accepted. 

Min./Chillemi: Condition enforced, delivery is good if condition happens/met.  


b.
2-party (oral condition is a death of a GR):
Maj: follow the Sweeney rule and uphold delivery (immediately) and ignore the condition (so GE gets it imm. before grantor dies). 

Min.: refuse to give the deed effect on the ground the deed is testamentary and void. Whole deed is invalid, the result-property not passed, stays with the grantor, heirs, not GE, get land. 

Deed is not substitute for a will, not effective disposal of property after death, b/c of a certain requirements for the will, so GR owns it when dies, and it passes per the will. 


c.
3-party (even if oral condition is death)
Does not matter, whether w/oral or written condition, delivery is effective.
E: Sweeney: Valid, if made by placing the deed in the hands of a 3d person to be kept by him until the happening of event upon happening of which the deed to be delivered to the GE. Instructions given to that 3d party given effect. 
Rosengrant: The delivery to the 3d party must be irrevocable. 
That is why valid-GR can't change his mind later. *If there is anything in the escrow instructions or oral conditions about revocation, then no valid delivery.
*Maj: If the condition is the GR's death-creates an imm. future interest in the GE, with a life estate in the GR. Title is deemed to imm. pass to the GE with possession postponed until death. 
2.
written condition:


a.
2-party (other than death of the GR):
If the condition is a future event, such as graduating from law school, then not a problem.

Maj: condition is enforceable, the deed is validly delivered when the condition is met (but not before). 


b.
2-party (written condition is a death of a GR): 
Maj: invalid attempt to make a will. E: title to pass to GE on GR's death. This type of conveyance is deemed testamentary, and since the formalities of will are not complied with it is void, stays with the GR. Drafting tip: to the GR for life, remainder to the GE. This would be valid, even if not in the will. 

Min: opposite.

c.
3-party (even if written condition is death)
Does not matter, whether w/oral or written condition, delivery is effective.
E: Sweeney: Valid, if made by placing the deed in the hands of a 3d person to be kept by him until the happening of event upon happening of which the deed to be delivered to the GE. Instructions given to that 3d party given effect. 
Rosengrant: The delivery to the 3d party must be irrevocable. 

That is why valid-GR can't change his mind later. *If there is anything in the escrow instructions or oral conditions about revocation, then no valid delivery.

*Maj: If the condition is the GR's death-creates an imm. future interest in the GE, with a life estate in the GR. Title is deemed to imm. pass to the GE with possession postponed until death. 

Quick summary:

1. Written condition in a deed is fine, enforceable, p/p-no worries about SP being tricked. 

If death: 
Maj: this looks like will, no requirements meeting, void, GR keeps the property. 
2. 2-party transaction, oral condition attached allegedly (Sweeney case).
Maj/Sweeney: we don't care about it, it is stricken, GE owns it, any purported oral condition is disregarded, we won't hear any evidence on it. P/p-fraud possibilities. 
Min/Chillemi: honored the condition, condition not satisfied, no delivery, he keeps the property. 

Death of the GR (under neither of these rules GE gets it upon death): 
Maj: follow Sweeney, so since we don't care about oral condition, does not matter, just disregard this condition, GE gets the property, just treated the same. 

Min: you trying to make a will, void transaction, property stays with the GR.
3. Conditional delivery to a 3d party. 

This is what you want to do, that is how comm. escrows work, instructions not in the deed, delivery if smth. happens, like a check for the purchase price. 
Rosengrant: to be effective, the deed/delivery has to be irrevocable, can’t change your mind. As long as cond. delivery is irrevocable when given to 3d party, delivery effective when given to that 3d party and GE gets it on happening of the condition. 

Sweeney, Admin v. Sweeney, p. 633. 

M gives deed to his farm to his brother J, deed recorded. J deeds back (per M's request to protect M if J predeceased him), not recorded, burned. M continues to occupy the property. 
D must be made with the intent to pass title to be effective. 

Conditional delivery can only be made by placing the deed in the hands of a 3d person to be kept by him until the happening of event upon happening of which the deed to be delivered to the GE. 

Signed deed is a prima facie evidence of delivery, but you can rebut this presumption. 

Other options for M to accomplish that:  

1. JT with J 

2. sale/lease back

3. the conveyance to J with a life estate back to M

4. deed from M to J, J lives will to M, unless J is married. 

5. written condition, these are usually enforceable, not subject to fraud

E: 2d deed saying J to M, if M survives John. 

6. create a revocable trust. 

7. cond. delivery through a 3d party, even if an oral condition. 3d party-some person other than GR or GE. 

Rosengrant v. Rosengrant, p. 637

Harold and Mildred went signed the deed to Jay and wife, personally handed it to Jay, wanted to leave the deed at the bank and for Jay to take it from the bank and record it upon death. 

Where a GR delivers a deed under which he reserves a right of retrieval and attaches to that delivery the condition that the deed is to become operative only after the death of GR and further continues to use the property as if no transfer had occurred, GR's actions are just an attempt to use deed as a will. 
Here, notation on the envelope=deed was retrievable at any time by Harold before his death, implied agreement ↔ the banker and H that the grant was not to take effect until 2 conditions occurred-the death of both grantors and the recordation of the deed. Also, H continued to farm, use and control the property and pay taxes and claimed it as his homestead. 

Implicit oral condition here-when we die, but this a 3 party deal, unlike Sweeney. 

3d party deliveries have to be irrevocable/irretrievable, otherwise, just like it never happened. 
REAL ESTATE FINANCE

Secured vs. unsecured debts.
Lender-mortgagee

Borrowers-mortgagor

History: 

-lender owns that until bor. repays in full, if does not make the last payment, loses the property. 

-lender owns it, but bor. has a right of redemption after it defaults. "equity of redemption." Lender still has the ability to foreclose-after certain period of time and notice to the borrower. 

-"equity" means borrower's interest in his property=difference ​↔ FMV and the loan. 

Difference ↔ US and England:

Old English law: title theory, title transferred to lender, bor. has only the equity of redemption. 

U.S.: 
Maj: lien theory, mortgagor keeps legal title and the mortgagee has only a lien on the property. 
Min: title theory, but they also say that title passes only for purposes of securing the debt. 
*in the US, even if you are the owner of the house, we do have foreclosure sales. 

Why is good to be secured: 

-ease of collecting your debt
-the priority if borrower does nothing/declares bankruptcy-unsecured get court judgments against us. Secured lenders get paid first and in entirety. 

-2d mortgagee is subject to the prior rights of the 1st mortgagee-if the sum brought upon f. sale is insufficient to pay off both, 1st mortgage is paid off first. 

Process:

When borrows money for a house, needs to sign, prom. note, sets forth terms of repayment. 

The larger document is what we call the security instrument: mortgage and deed of trust, doc signed by the borrower, giving lender a sec. interest. This obligation to repay is secured by the property. 

Foreclosure sales: 

When a secured lender wants to collect his debt, he must proceed through foreclosure. There are 2 ways to foreclose: 

1. Judicial 

files a lawsuit against the borrower, amount due under PM not paid, once court determines the amount owed, issues the order. Property sold not by the court, but by the sheriff, proper notice. Property goes to the highest bidder, just like a deed, conveys the property. 

*By statute, in Cal. and many other jur, borrower has stat. right to redeem after the f. sale by having a year to come in and buy the property back. 

But: borrower can't come and stop the sale. 

No maj/min rules, just integrated stat. schemes. 
2. Deeds of trust 

-in Cal, we use deeds of trust, usually with power of sale. "foreclosed pursuant to a power of sale." It is a security device, just like a mortgage, and it enables the property to be sold w/t going through judicial foreclosure. 

-Mortgage is a 2 party deal.  

-Deed of trust is a 3 party deal: 

trustor-borrower

trustee-some 3d party, not the lender, a title company. 

beneficiary-lender

-Trustor hereby grants the trustee the right to sell the prop at the private sale for the benefit of lender, if the trustor falls behind. 

-The title actually does pass from the trustor to trustee, but this passage of title only for purposes of sale to satisfy the debt, no title for any other purpose. 

-Power of sale provision that is contracted about, is basically a K by the trustor, allowing sale of my property by a private sale, w/t going to court. 

Foreclosure process:  

-Missed payment

-lender calls the borrower or sends letters

-calls the trustee and informs that this loan is in arrears. 

-trustee starts the procedures for the sale, if none of these happens:
1. renegotiating with lender

2. filing bankruptcy

3. loan reinstatement.

*-trustee records in the county recorder's office a notice of default, send a copy to the borrower. That starts a clock running, nothing happens until that notice of default is filed. -borrower can reinstate the loan in the next 3 months
-if not, then trustee records notice of sale, served on borrower too (where and when the sale will take place, some place in the county where property recorded, usually trustee's office, during normal business hours, has to set a date of the sale, at least 28 after notice of sale is recorded)

-trustee has to again publish in paper about the sale, post notice on the property. 

-day of sale, in Cal., all statute provides is that trustee has to conduct under certain conditions (business hours, address is marked, in a county), does not have to conduct to get the highest/fair price. If procedures are met, it is fine. 
Min. rule: f. sale set aside the sale if fair price not obtained. 

Sale is by action given to the highest bidder, come with cash/cashier's check, lender can bid too. 

Reinstatement rights. (Cal. Civ. Code 2924)
-The buyer has until 5 days before the sale to reinstate, regardless of whether the note had acceleration clause in it. That means all the b. has to do is come in and pay the back payments he missed, and the loan bounces back in full force, the bank can't take the loan away, sale canceled. 

-After 5 days mark, acceleration clause kicks in. Can only stop the sale by paying the entire loan amount. 

-Waivers not valid, even in writing. 

Sales proceeds distribution.

-you are not entitled to get the value of the property (but see the min. rule above)
-better sell if yourself, if FMV gone up. 

-or refinance
-whatever owed to the lender, goes to the lender, remainder to the borrower or next secured creditors. 

-lender always gets paid first. 

-20% cushion for lenders, usually loan only 80% of the sale price, ind. appraisal. 
-deficiency judgment=amount that is left to be paid to the bank
California Statutes: 
1. Cal. Civ. Pro. Code 726a: 
about distribution of the proceeds. 

"one action"/"one form of action rule": means that lender who takes a sec. interest, must satisfy this by foreclosing, if borrower insists on that. If the borrower does nothing, the lender can proceed with that just like an unsecured creditor. 

E: amount due on the loan is 200K, price of f. sale and fair value of the property is 150K. 

50K of indebtedness that lender does not get. This amount is a deficiency. Borrower is not obligated to pay that to the lender. 
2. Cal. Civ. Pro. Code 580d (No deficiency judgment after foreclosure under power of sale)
if the lender forecloses through a private sale, he CANNOT get a deficiency. 
That is why as a b. you would want to go after the security. 

if value of your property drops, just let the lender foreclose by power of sale and eat this deficiency. 

*does not apply to judicial foreclosure, so if the lender wants, he can try to get jud. f. to get a deficiency. Sometimes lenders would do that. 

3. Cal. Civ. Pro. Code 580b 

Normally, lender can get def. in judicial foreclosure. 

2 situations when the lender cannot do that: 

1. all are required: 

-loan used to buy the house, 
-dwelling of no more than 4 families

-has to be your primary residence, and

-has to be occupied. 

2. seller financing/taking back paper/purchase money debt-where seller is the lender. 

-home does not have to be used as a primary dwelling. 

-Seller holding a 2d mortgage is subject to the same test. 
E: where lender could get a def. judgments in jud. foreclosure-your beach house, vacation home/not a primary residence, commercial deal, home improvement loans. 
When you refinance, you take another loan, take a new loan, the downside, you losing the protection of 580, b/c you are not using it to purchase the house. 
In jud. for, court determines the amount of deficiency, fair value minus amount of the loan, no incentive. 

p. 647, problem 1: 

2 mortgages. 

1st defaulted-lender forecloses, seller is a junior liener, his sec. interest is wiped out, only after the 1st is paid off. If nothing left, can try to go after as unsecured creditor. 

But, he meets both tests: loan to purchase the house and seller finances, so out of luck.
2d defaulted-holder of this can foreclose, but it does not do anything to the first, so whoever buys at the for. sale, takes it subject to the first. 

Transfer by the mortgagor:

· M can transfer his interest in the land by sale, mortgage, or otherwise. 
· But the transfer won't shake off the mortgage, the purchaser buys the property subject to the mortgage, and the debt to be satisfied out of the land. 

· If the purchaser assumes the mortgage, he promises to pay off the debt, but this promise does not relieve the mortgagor of the duty to pay the bank, unless lender consents to this change in the K. This promise gives the m. the right to pay the debt and sue the assuming purchaser for reimbursement. 

· Might be an acceleration clause that enables the bank upon the transfer of house to declare the whole amount of the debt due and foreclose. 

Installment Land Sale K/K for Deed: 

Arrangement whereby the purchaser takes possession and the seller contracts to convey title to the purchaser when he paid the price in reg. installments over a fixed period of time. 

To know for the exam:

· There are 2 kinds: 

-judicial

-by power of sale

· Remember about the right to reinstate the loan up to 5 days before the date of the sale. 

· Know how the money is distributed on f. sale re 1st mortgage foreclosure. Holder of the 1st gets paid everything up to satisfaction, then 2d, then secured creditors. 

· One action rule (726): on the election of the borrower, secure lender has to foreclose on the property, the only remedy, can't go after a b. under standard breach of K claim and get the damages. 

· Cannot ever get a deficiency judgment in f. through power of sale. 

· If lender wants it, can choose to foreclose by judicial, might be ent. to def judgment, but 2 exceptions: 
1. 580b-no d. j. if the loan was used to purchase someone's residence. 

2. 580b-if lender is the seller of the property. 

· Calculating the amount of d. judgment=amount of the loan minus the fair value of the property (not what foreclosure would bring/brings, but what the court determines), that is what lender can get. 

RECORDING SYSTEM/RECORDING ACTS

· Nothing has to be recorded, it does not affect the validity of any document. 

· A deed is valid when it is delivered, recording only affects the rights of 3d parties. 
· Always do a title search (look at actual instrument, not just the index) and record your instrument!

Reasons we have r. acts:
· establishes a system of public recordation of land titles

· preserves important docs in a secure place

· protects purchasers for value and lien creditors against prior unrecorded interests

Whether to use CL or recording act: 
1. Use CL, if: 


a.
no recording act

b.
he is a donee, devisee, heir


c. 
the person does not qualify for protection under the rec. act and not 



sheltered.  

CL: priority of title was determined by priority in time of conveyance, "prior in time, prior in effect." Still controls, unless a person can qualify for protection under the applicable recording act. 
E: O sells it to A, so A owns it now. If O sells it again to B, A owns it, b/c 1st conveyance in time prevails, or if give mortgage first, property sold subject to it. 
Recording acts: 
-recording acts only protect purchasers! not donees/devisees, for p/p reasons, people who give consideration, make sure they don't waste this money. 

-subsequent BFP is protected against prior unrecorded interests. 
-record, b/c otherwise any subsequent purchaser can come and oust you b/c might be protected under the rec. acts. 

-But: if no B yet, A takes precedence over all, but once conveyed to B, B gets precedence. 

-Recording acts say to purchasers to check the records, and you do a title search and don't see an instrument giving land to A, you are safe, no prior recorded interest in land. 
-the issue is ↔ the prior and subs. purchaser, which one gets Blackacre or w/ or w/t the interest. We are not talking about whether A has a cause of action, just talking about who gets Blackacre. 
E: O conveys to A, who does not record his deed, and B does not know about this, O sells same land to B. B wins in all J b/c recorded first and no knowledge of the 1st transaction. A does not get the land, but has a cause of action against O. 

But: if A recorded, B does not do TS, or bad TS, then B does not win. This protects A, he does not have to worry about some other subs. guy beating him out. 

you always record immediately. 

The Indexes. 

All recording acts set up to work with GR/GE index. 

2 places: under last name of a Grantor, if Jones to Smith, it is indexed under Jones, John in GR index, and under Smith, John, under GE index, not by parcel number. 

Docs recorded chronologically and indexed alphabetically in both GR and GE index.
people record their instruments in any order, just chron when show up, clerks index them. 

Rules on searching:

You are trying to establish a chain of title to a particular piece of property, need to find all interests conveyed, including easements, mortgages, liens. 

· Start with your GR, person you are buying from, looking for him in the most recent GE index and search backwards until find a deed to him from someone. 

· When found this deed that was recorded on a certain date, continue to search backwards until find who gave him the deed, so you go all way back switching GE as you find conveyance. 
· You stop searching until gone far enough, diff. rules in different J, usually 1900 or if you find the last GE. That person would be the source of the title. 

· When found a source, switch to the GR index, start with this last guy in 1900 and look forward, find deed from him to A and maybe some other interests that O conveyed. *Some J require more extensive title search. 
· Don't skip grantors, look for every day they owned it. 

· When it coincides with the deed to A you found in GE index, certain date, you can stop looking under O and start looking under A. 

· Imp: not only use indexes, you have to go and read the instruments. 
· If you come across a gap, you need to look under both A and B till it was recorded. 

· When get to your GR, keep looking till the close of escrow. 

"Wild deed" problem:
Deed that is recorded, but can't be found through a normal title search, outside the chain of title, it is valid ↔ the parties, but no one else bound by it. 

E: in 1951, B owns it, conveys easement to his neighbor, who records only in 53, a year after B sells to C. That is a valid easement ↔ B and N. We are not going to find it, b/c you stop looking for B in 52. 
3 Kinds of Recording Acts:
Each state has its own kind of r. act, no maj/min rules in one state. 

1. Race statute
Earliest type of act, only in 2 jur, NC, LA. 

Person who wins the race to record prevails. 

-To qualify for protection under this r. act, must record first. 
Shelter rule applies.
E: O to A, who does not record, then O to B for val. consideration, who records. B wins, b/c records first, if A records first, A wins. 
Plus: don't have to look at matters off the record, very clear. 

Minus: many courts thought it is not fair, b/c B can actually know about prior conveyance. 

2. Notice statute
48 jur. 
Only protects subsequent purchasers w/t notice, actual or constructive or inquiry. 

Protects a SP even he fails to record. 

-To qualify for protection under this r. act, must not know about A, a prior purchaser, when he buys. 
*Look at the buying time, not recording time! All we care about is what B knew at the time he bought it. 
Shelter rule applies.
E: same problem, B wins only if has no notice of A, even though he does not record his deed.
E: O to A, O to B* for val. consideration. A then records. B wins, b/c has no constructive or actual notice. Subs. guy wins if there is no way for him to find out about the existence of the prior instrument. 

Plus: considers whether knew about the prior guy. 

Minus: not very efficient, easier to look at the records. 

Illustration: even though B beats A here, has title to Bl, the problems are: B wants to sell to C, C does a title search, C going to find A, your problems as C is that you can't rely on that statute to beat A, b/c you are on constructive notice, so you don't win under that. But see shelter rule. 

Notice statute is inefficient-as for C, to be sheltered under B, B has to lack actual notice, you don't know that for sure, not in the records, it is for C to be safe buying from B, C has to be confident of what B knew. We are preserving B's rights, but C has to be sure B would have beaten A. 

3. Race-Notice Statute
Cal. 
-To qualify for protection under this r. act, subs. purchaser must: 

1. Be w/t notice of the prior instrument at the time of purchase, 
AND

2. Must record before the prior instrument is recorded. 
Shelter rule applies. If SP does not meet one of the requirements, he loses under the race notice statute, but see if shelter rule helps. 

E:  O to A, does not record. O to B*, then A records, then B records. A wins b/c even though B had no notice of A's deed, B did not record before A did. 
if A wants to protect himself, should record right A. 

Zimmer rule (50% of J follow it)
Only applies to race-notice statutes. The statute protects the subsequent purchaser who first records his own conveyance only if all prior conveyances (or just the guy ahead of you in some courts) in his chain of title are also recorded. Adds additional requirement, not only you have to take w/t knowledge and record first, but plus the person ahead of you has to be recorded as well. 

E: O conveys to A, then O to B*
B to C* and C records

then A records

Answer: so just regular race-notice analysis: C would win, b/c SP to A, has no notice actual or constructive, and C records ahead of A. 

*But in J following Z rule, C does not win, b/c the guy ahead of C does not record, namely B, so C not getting protection if everybody (or some courts-just one guy ahead of him) records ahead of C. 

Zimmer tries to prevent wild deeds, policy behind it. 

Shelter rule:

Applies to all 3 types of the statutes. 

We only apply SR to our latest SP, not the other guy. 

We only apply it our SP loses under the recording acts. 

If you are fighting with the same person with whom your predecessor of interest was fighting, A here, if B would have beaten A, you get to beat A too. A person who takes from a BFP protected by the recording act has the same rights as his GR. 

Only look 1 person up. 
Another way for someone to win, not winning under recording act, C does not meet req'ts of the notice statute. 

E: We are in notice J. O to A, then O to B*, then A records, then B sells to C. 

Always start with SP, is he protected. C is not protected, b/c he is on constructive notice of A's deed. C does not beat A. But C is sheltered under B, who would have beaten A. 

Otherwise, since C has an notice, if there was no shelter rule, B could not sell to anyone who knows. 

So, C does not win under recording act, but under the shelter rule, C is sheltered under B scenario. 

*But: shelter rule does not extend to B's GR, O. If O repurchased from B, O would not prevail over A. 

Buying from heirs: 

Somebody who buys from an heir gets good title as they were buying from O.

All J have statutes like this**

So same result as if buying from O, b/c otherwise, when someone dies, the alienability of the property would cease. 

Problem 1, p. 687
O to A
Then O dies, H inherits and conveys to B, who has no notice of A and records. 

Answer: B wins under all 3 statutes, even though H does not own it, he can convey. 
*If H is fighting with A, A wins, b/c H is a donee, so CL rule applies. 

Problem 2 

O to A, who does not record

O to B*, in good faith, no actual notice, no recording. 

A records and conveys to C* 

then B records

then C records

Answer: 

1. under notice statute: 

When C does a title search, he finds A, who recorded, B did not protect himself, C has no actual or constructive notice of B and is SP to B, so C wins. 

2. under race/notice statute: 

C is SP, does not beat B b/c did not record first, but C wins, not b/c he wins under recording act, he does not record first, but wins under the shelter rule, sheltered under A, B does not beat A, b/c does not record before A. 

3. race statute: B wins. 
Problem 3
O conveys to A, who does not record, then O to B, B*

A records

B conveys to C
Answer:
notice statute: 

c-a, C wins, b/c though has notice of A, sheltered under B. 

But if A sells to D*, d becomes subs. purchaser w/t notice. Now D wins over C

Notice

3 types of notice subsequent purchaser might have:  

1. Actual notice
Someone actually knows about existence of prior conveyance. 

E: do title search and find it, or hear about it, read about it. 

2. Constructive notice
More common, someone recorded, so if you'd done a title search, you would have found it. 

3. Inquiry notice
a. through recorded instruments

b. through possession

*To determine whether had constructive notice, need to know the scope of the title search. 
Scope of the Title Search: 

*Matters for purposes of determining whether SP had constructive notice. 
Names: 
Incorrect spelling: 

Orr v. Byers, p. 678 (Cal.)
Orr got judgment against William Elliott, atty in the judgment misspells as Elliot, then abstract of judgment recorded as Elliot and Eliot. Elliott buys property, sold to Byers, title search failed to disclose the abstract of judgment, judgment not satisfied, Orr sues Byers on the theory that Byers had constructive notice of the abstract through doctrine of idem sonans-though a person's name has been inaccurately written, the identity of such person will be presumed from the similarity of sounds ↔ the correct pronunciation and the pronunciation as written. 
Idem sonans is inapplicable where the written name is material, but used in marketable title setting, title defect problem later.  
Here, written name is material, burden is on creditor to take appr. action. 

As a title searcher, you would look under correct spelling, so you miss incorrect spellings. So B not on notice, b/c if he looked, he would not found it. Court refused to expand the scope of the title search. 

Abstract of judgment containing a misspelled name does not impart constructive notice of its contents. 

Problems: 

p. 683, problem 2. 

Taylor marries Fisher and gives mortgage to Burnett, signs Elizabeth Taylor Fisher. So indexed Fisher to Burnett, indexed under F. then she divorces, resumes Taylor, sells to Sandler, signed Taylor. 

This is a wild deed, when Sandler going to search under Taylor name, won't find it under Fisher, so Sandler not bound by it. Burnett should have done a title search and say, the record under Taylor, so needs to be recorded under Taylor, should have never taken it under Fisher. 

2d part: 

Taylor, Elizabeth owner, then opens business Betty Taylor, judgment, recorded under Taylor, Betty, indexed before Elizabeths. Taylor sells to Sandler. 

Do searchers need to search under short names and nicknames?  

No Cal. case, but other court: yes, you have to search under common dimunitive names. 

Middle initials: 

Case where got middle initial wrong. William F Barton, but wrong-T Barton. 

Court: you are not on notice of that, b/c we don't recognize middle initials, we only recognize and have to know Christian name. 

But in Cal, title co. take the risk of it. 

If you record it, but it is misindexed by the county recorder's clerk: 

Subs. purchaser does not find your deed b/c of the misindexing. 

County recorder is not liable, sov. immunity not waived for this. 

2 innocent parties, who wins? 

Split: 

-one half: if you record it, clerk messed up, you win, subs. purchaser on constructive notice. 

-other half, incl. Cal.: for p/p reasons, we protect subs. purchaser-can't find it, not bound by it. 

4 Chain of Title Problems
Chain of Title:  
1. how property passes from p to p

2. this is what you would be expecting to find if you do a title search, period of time for which records must be searched and docs examined. 
*Helps to determine whether our SP was on constructive notice when purchased. Different J have different rules on scope of the search, what you have to search. 

1. Wild deed problem 
E: O to A

A to B, B records A to B deed. 

O conveys to C* of any deeds, C records. 

Who wins, B or C? 

C would look under O, b/c we start with your GR, but C does not know about A or B to look for their names in the GE's index. C wins in all J, b/c no way to discovery that O sold to someone else, no constructive notice for C.
Wild deed=deed that is recorded, but can't be found through a title search.
Rule: wild deeds don't give constructive notice, and do not count as being recorded for purposes of race or race-notice statute. 

Wild deed can't be found, no J requires you to find wild deed, never imparts c. notice, never thought to be recorded. 

2. Interests in an adjacent/nearby lots both once owned by one owner. 
E: O to A (Blackacre & easement to Whiteacre). 

A records, described as a deed to Bl. 

O to B* (Whiteacre, w/t mentioning the easement) 

Is B on constructive notice of easement to Whiteacre? 

Split 50/50: 

1. Guillette court approach-subsequent purchaser is bound (placed on constructive notice) by things that are recorded, even if outside his chain of title, has to read all the deeds from the GR. 
*If development plan reference, unclear whether Daly should restrict his search to that plan or just look at all properties sold by Gilmore. 

*Whether to search also other grantors in this chain of title or just your GR-unclear.  

2. Other courts: no constr. notice of smth that is recorded when the index entry refers to other piece of property. 

Guillette v. Daly Dry Wall, p. 699

Restrictions in the deed for benefit of other lots, said that same restrictions are hereby imposed on each of said lots now owned by the seller. Later deed from the same grantor, refers to same plan but not restrictions. GE has no knowledge. 

GE bound by the restrictions even though they were not contained in a deed in its chain of title. 

Requires to search the title to all other lots owned by your GR, not limited to subdivision. 

SP from the common GR acquires title subject to the restrictions in the deed to the earlier purchaser. Each of the several grantees, if within the scope of the common scheme, is an intended benef. of the restrictions and may enforce them against the others. 

Moreover, in this case the ∆'s deed referred to a recorded subdivision plan. 

3. Duty to examine the records under the name of each owner prior to the date of the deed transferring title to the owner
E: A to B (Blackacre, by GW deed). B records. 
A acquires title to Blackacre from O. A records the deed from O to A. 

A conveys Bl to C* of B's deed. C records. 
Does this A to B deed give C constructive notice? 

The only way to find it out for C is to look under A's name prior to the time A bought it. 

Split: 

1. Maj of J (99%): C wins, no need to look back. 

2. Slim min: expand the title search: look backwards under every GR's name in the indices. 

-estoppel by deed doctrine-A sells smth he does not own to B, this doctrine, if C fights with B, A is estopped from saying B does not own it b/c I did not own it. 

if just fight A to B, B wins, b/c he records. 

4. Prior deed from O recorded after a later deed from O to somebody else

Does it give constructive notice of the prior deed to sub. purchasers from the GE of the 2d deed.  

E: O to A, does not record. 

O to B, knows about A. B records. A records. 

Then B to C who records and no knowledge. So C not sheltered under B, except maybe in a race J. 

Under standard title search, C has no constr. notice, A recorded after B, and we switch from O to B. 

Split 50/50: 
1. One half: expanded title search to find O to A deed: when you keep coming down from GR index, you keep looking under O's name up until the present. look up everybody in chain of title till present, not just the first person. 

2. The other half: C wins, just a standard title search, A by not recording it when he should have is outside the chain of title. 
Approach to recording acts problems: 

I. Who is our subsequent purchaser (the last guy to acquire that property)? 

II. Who is he fighting with? We only look at the other purchaser, prior to our SP. 

III. See if our SP meets the requirements of the recording acts:


1. Race statutes: 



a. did he record first? 



b. if not, is he sheltered?  


2. Notice: 



a. did he have a notice at the time of buying? 



b. if he did, is he sheltered?

e. Race-notice: 



a. did he have a notice at the time of buying? 



b. did he record first? 



c. if does not meet one of these requirements, is he sheltered? 



d. Zimmer rule

IV. To determine whether SP had notice (for notice and race-notice statutes): 


1. See whether any chain of title problems



a. Wild deed



b. Interests in adjacent lots owned by 1 owner



c. Conveys smth that does not own yet. 



d. Prior deed recorded after the later deed. 


2. See if we are in J that requires expanded title search. 


3. Look if we have any other problems: dimunitives, misindexed, middle initial, misspelled names.  

Inquiry Notice
No actual or constructive notice, but there is enough there that should put you on inquiry that there might be something there. Something in the facts that had there been made an inquiry about, would tip you about that, you are not bona fide purchaser w/t notice, b/c you should have inquired. Can't say you are totally innocent. 

2 types: 


a. through recorded instruments (Harper & note on commercial leases)


b. through possession (Waldorf)
Harper v. Paradise, p. 713

O (Susan) to  A (Maude) LE and remainder in Maude's kids. 

O dies-property goes to heirs. 

Heirs to A
A to B
property gets to C eventually, who record. 

Then heir finds old deed, eventually, the record it. 

A deed in the chain of title, discovered by the inv., is c. notice of all other deeds which were referred to in the deed discovered, including an unrecorded plat included in the deed discovered. Presumption that due inquiry would have disclosed the existent facts, b/c no inquiry by the ∆ or attempt to explain why such inquiry would have been futile. 

Problem here is that deed does not just say heirs to Maude, not purporting to convey title, but says it is a substitute form the lost deed. 

You have to read the actual deeds, not just look in the indices. 
You are not on notice of smth you can't find. 

The burden on you to show that if you made the inquiry, you still could not have discovered the kids interest in this prior unrecorded deed. 
The test is whether the reas. inquiry would have revealed the nature of the prior interest. 
Inquiry notice in comm. transactions: 
E: Memorandum of lease is recorded, but the full lease, including the covenant against competition is not recorded. 
Split: 

-Howard Johnson: memo does not give constructive notice of the full contents of the lease (no inquiry notice from existing restaurant together with the custom of shopping center developers to use noncompetition covenants)
-Mister Donut: memo of lease gives constructive notice of its contents. 

Model act: takes the position that a memo of lease should be on i. notice, b/c that would discourage people to record lengthy leases. 
Waldorff v. Eglin, p. 717

Choctaw developer of condos. Signed PN and mortgage for 850K, recorded in 72. Those insr. assigned to Eglin Bank in 72, balance remaining was 41K. 

Waldorff bought one unit from Cho in 73 for 23K, 1K down, furn for 5K. in 83 W still has furn, pays bills, had keys. 

73 Cho executes another notice and mortgage for 600K, then in 74, again for 95K. 

Cho also owes 35K to W, W wrote off the debt and Cho executed a QC deed to this unit in favor of W, deed recorded in 75. 

Issue was whether W's occupancy together with the purchase agreement was suff. notice so as to make W's interest in this unit superior to that of the Bank. 
K to convey legal title to real property on payment of the purchase price creates an equit. interest in the purchaser. Beneficial ownership passes to the purchaser while the seller retains mere named legal title, subs. successors to the legal title take such title burdened w/t the equit. interests of which they have either actual or constr. notice. 

Here, agreement vested equit title in W, so the interests acquired by the Bank would be subordinate if bank had notice. 

Actual possession is constr. notice to all the world. 
Other units not included not relevant to this unit's possession question.
Here notice comes not form the records, but from occupancy, most common form. The occ/poss of the property should put you to an inquiry. 
Maj/Cal: Possession has to be open and inconsistent with the record title (visible, obvious, exclusive). 

Problem:

Cal: 3 people living in the house, title in son-in law's name. we call him S, and it is recorded. He wants to borrow some money from his mother in law, she gets a deed, unrecorded. then S, still record owner, goes to the lender, lender does title search, fine, so bank visits the property, and see they are all living there, but that it did not ring any bells. 

bank makes a loan, records deed of trust, bank trying to foreclose, mother says I am the owner. 
Court: on these facts, the bank wins, b/c the mother's possession was not inconsistent with the record title.

*You satisfy you i. notice, if the record owner lives there. 
But on these facts, if mother in law the only one living there, that would be enough to put the bank on the i. notice. 

Apartments/Shopping centers: 

· You buy property subject to the leases, they are not aut. wiped out, unless there is a lease you have no notice about. 
· However, in apartment/shopping centers, you are on inquiry notice, b/c lessees are always in possession, so go check it out.

· As a purchaser, you are not only worried there are leases in favor of tenants, but might be other things that are not reflected in writing, such as: making oral extension of leases, or things like pre paid rent, or option to purchase it. 

· You are on i. notice of these prior unrecorded interests, b/c they are in favor of people who are in possession of the land. 

· So when buying that, inquire of those tenants as to what interest they are claiming in the property: what is length, did you pre pay, option to purchase. 

· Estoppel certificates developed to deal with this. you make contingent on your purchase that you get e. cert. from tenants, most of the time T has a duty to provide it. list here any interest that you have in the property. called estoppel, b/c after you sign this, you are prevented from later coming and claiming you have interest not listed in this. 

TITLE INSURANCE
· Title insurance provided for in the K usually. 

· Someone pays a premium, just once, then ins. co. insuring that the title is in a certain condition. 

· Ins. pays up and covers the loss. 
· Does not cover subsequent purchasers. 

· Became very standardized, prepped by ALTA. 

· Title insurance does not insure clear title, just that nothing else is in there, excluding exceptions and exclusions from coverage. 

· What is not disclosed by the records is exempt from coverage usually. 

Exclusions from the coverage:  

1. zoning, unless recorded
2. eminent domain, unless recorded and except any taking which has occurred prior to date of policy which would be binding on the BFP for value. 
3. defects, liens, encumbr., adverse claims, other matters created, suffered, assumed, agreed to by the buyer
4. not known to the Co., not recorded, but known to the buyer and not disclosed in writing to the Co.
5. resulting in no loss or damage to the insured

6. attaching or created subsequent to date of policy

7. loss suffered b/c insured is not protected by recording acts (donee, heir, etc.)
E: B is insured buyer, O to A, who does not record, then O conveys to B* who records. A comes out, who wins: B wins. So suffered no loss, not getting anything under the title insurance. 

But if B has actual notice of A. A wins, B suffers a loss, but see section b, known to the insured. 

B* is a donee, recording acts only protect purchasers bona fide, so A wins, B suffers a loss, no compensation, b/c B did not pay anything. 

Exceptions from coverage: 
a) rights or claims of parties in possession not shown by the public records-adverse possessors, somebody in possession.  

E: B is a purchaser, but A in possession, B on inquiry notice of someone in possession. no compensation, b/c A party in possession. 

b) easements or claims of easements that are not recorded

c) encroachments, overlaps, boundary line disputes, or other matters, which would be disclosed by an accurate survey or inspection of the premises. 

d) mechanics liens not shown by the public records

+ anything found in the public records that Co. listed as exceptions. 

Covered:  

· forged deeds, mortgages

· seller is not owner

· any defects in or lien/encumbrance on the title
· unmarketability of the title

· lack of right of access to and from the land

· or if deed was misindexed, and this J says you are responsible for it. 

*Co. will pay the costs, atty's fees and expenses incurred in the defense of the title, as insured. If does not know upfront whether it is covered by the policy, need to be determined by litigation, will assume the defense, but reservation agreement (insured will reimburse if turns out not covered or no loss suffered)
E: O to A to B to C to I all recorded, A to B forged deed. Bona fide purchaser loses, this is what title insurance protects you against. 

if deed A to B not forged, but A's name was incorrect, corporation sells as ind. 

Title insurance vs. deed warranties under GW deed:  

E: O to A mineral rights, then O to B* who records. Title insurance misses first deed. O gave B gen. war. deed. 

Difference:

1. deed warranties only cover successful claims, A unsucc. in his claim, B does not suffer a loss, and has to pay its own costs. 
Title ins. will pay costs for all attacks on the title whether successful or not, if defect insured against in the policy. 
*Eviction is not a prerequisite to a suit on an ins. policy, as opposed to GW. 
2. Who is a better ∆? Title ins. co., they don't die, Lober-GR dies, until the estate is distributed. 

3. Deed warranty cover things that are excluded from the title policy. 

O, A is AP, B*

4. deed warranties run to future GE, title insurance only insures this buyer. 

Rogge v. Chelsea Title Co., p. 731 

Aiello to Kosa (12.4 acres in the deed said) to Rogge (I) (nothing about acres, but Price survey pursuant to, this survey said actually the property is 18.33 acres). 
Title ins. done title search, knew that property was 12.4 acres, insurance standard, says 18.33, but to the extent it is not, the purchase price would be lowered by certain price for each acre. 

K claim under title insurance, we only look at the K, here, exception applies, could have been disclosed by accurate survey. 

K was not vague. 

Tort claim: argument: title ins. was negligent in not disclosing the discrepancy in the K, like a lawyer. Court:  when title ins. co. checks title, they are not checking title on behalf of the insured, but rather on own behalf to know what to list as exception, so not like a lawyer. You can't have negligence claim against ins. co. Not an abstract of title, and the issuance of prel. title report does not give rise to the same duties. No duty to conduct a reas. search, just for yourself. 
All title ins. liability is based on a K, can't get around it by tort liability. 

Exception: voluntarily assumed duty in addition to the K (twice insured property, 4 times opened files, files reflect it was 12 acres, supervised the closing, purchase price computed on that basis, restricted π's claim to the policy, need to know whether Chelsea knew or should have known of the difference in acreage and of its materiality to the transaction). this case remanded b/c of that. 

Even split: 

-Rogge/Cal (after the statute)-no tort liability. 

-Other half/pre-statute Cal case-there is tort liability, duty to conduct a standard/reas. title search and disclose all discoverable defects to the applicant. If K claim does not work, the tort claim will work. E: if title ins. co. knows somebody in possession and does not tell to the buyer, no claim under the policy, b/c it is excluded, so buyer sues saying you have to tell me
Somerset case: the Co. might have assumed a duty to search and disclose by its advertising claim that it knew local laws and practices, which might be fairly interpreted as an assurance that all matters recorded at the local registry affecting a decision to buy would be disclosed. 

Lick Mill v. Chicago Title, 738 

π bought property polluted w/toxic waste. So had to pay a lot to clean it up, and they sued the t. ins. co. Theory: the title is unmarketable, and it is excluded from the coverage. But π says I suffered the loss, have to clean up, title unmarketable, not excluded or excepted, land less valuable. 
Court: Don't mix marketability of the title with market value of the property. Good title to land that not worth much. The fact of lower market value is not covered by title insurance. 

Hocking case in Cal: someone bought, turns out, problem with subdividing, city refused to give building permit, not covered by title ins. policy. 
Marketability of the title is covered, marketability of the land (market value of it) is not. 
Liens/encumbrances: 

Smth becomes a lien when it is recorded, when a judgment, for example. 
That is when the title ins. would pick it up. 
E of enc.: taxes, assessments, liens. Does not extend to the presence of hazardous substances alleged in this case. 
Nothing in any of this where we want to hold ins. co. liable for some interest that is not recorded. 

Approach to problems: 

1. Is there a loss (watch out for splits, including in scope of the title search)? If no loss, title ins. not responsible to pay up, b/c excepted. 
*However, ins. co. will pay the defense costs, even if no loss. 
2. If there is a loss, is it covered by the insurance? 

Memorize the exceptions/exclusion, pretty good system, if you want more coverage, just pay more money. 

Coverage is the purchase price. 

Protect yourself: 

1. Do a title search

2. Record right away

3. Buy title insurance

4. Get a survey

5. Check out zoning laws/private restrictions

6. Check out the property to see if anybody in possession

Servitude/private land use controls 

Land use controls: 

1. Public

E: zoning laws

2. Private

Agreements ↔ private landowners, w/t the benefit of the public law. 
E: A pays B to let A to cross over or not letting your trees grow higher than 5 feet.

Economically efficient, we assume people acting in their own best interests. 

E: 100K w/view and 90K w/t it, not going to pay 20K for having short trees presumably. 

The key question is for these agreements to survive the transfer of land. 

The key to a. re land, to make them buyable, they have to survive the transfer of the land. E: if here paid 10K, and then B sold it, and new owner isn't bound by it, W does not benefit from that much. So we have to have a mech. by which these s. survive the transfer of the land. 

Servitude 
(any private restriction on property): 

1. Easements
Right to cross/enter someone else's land. 


a. Positive easement

Giving right to affirmatively do smth on another piece of property, like to enter it. 


b. Negative easements


Preventing someone from doing smth on their own property, will look similar to 
covenant, that is why most courts don't use n. e. 

2. Covenants
Agreement made ↔ the parties respecting their land=promise respecting the land. 

*The same promise could be:

-real covenant (enforceable at law) or 
-equitable servitude (covenant enforceable in equity) 
!See what remedy is sought, damages or injunction!
Covenants could be:

a. Mutual


b. Applying to one parcel 

*Analyze under both, as a covenant and as an easement. 
3. Profit
Right to go on someone else's property and take smth. 

4. License

· Not really servitude at all, not property interest, not with the land, but one person to another, unless they turn into the property interest. (E: Taylor)
· Oral/written permission given by the occupant of land allowing the licensee to do some act that otherwise would. 

· Not an interest in the land, more of temp. right to use the land. 

· Not subject to SOF. 

· Licenses are revocable. 

Cannot be revoked, if: 

1. License coupled w/ an interest. 

If someone has some other right on the property, and license just incidental to that, like profits cases-right to take smth off your property, paid for usually,

E: O to A right to take timber, A has an interest, and irr. license to enter the land to take the timber. 

2. Under the rules of estoppel. 

*License that becomes irrevocable is treated as an easement in Rest. 

Historical sequence: 

1. Easements

2. Real covenants

3. Equitable servitude. 

Easements

· Dominant tenement=land that gets the benefit of the easement.

· Servient tenement=land that is burdened, lost some of its property rights.
· Have to be created in writing, subject to SOF, but there are exceptions. 

· Easements run with the land=means it survives a sale from one property owner to another. 

· Big caveat to that: subject to recording acts, if it is not recorded, even if in writing, won't be binding on successors. 

· E: O to A easement, then O sells to C. Is C burdened by that easement? Here, no, not b/c it does not run with the land, b/c unrecorded. If A records, then survives the transfer of land to successors of both dominant and servient tenements.
· Easement decreases the value of the servient tenement-you can't obstruct the easement, can't build on it. 
· Easements can also be determinable, can be life estates, FS. 
· When IL, EPU, EBN, EBP are created, owner of servient tenement is not entitled to compensation.

Forms of Easements: 
1. E. appurtenant

Attached to a parcel of land, cannot be detached w/t the consent of both d. and s. owners. 

When in doubt, the court opts for this one.

2. E. in gross

Easement to an individual, w/t regard to ownership of the land. 

E: to my son Chris right to cross the piece of property, not tied to some piece of property you own. 

*Can get difficult, b/c can give easement "to my son Chris, owner of the adjacent lot"-vague, problem to decide whether a. or in gross. 

In Willard case: "for the benefit of the church on the property," not name of the church, so problem if sold to another church. Probably appurtenant by language, but her intent was to give e. in gross. 

In England, an easement in gross cannot be created, dominant tenement is required for an easement. 

In the U.S., easement in gross can be created, only servient tenement is required. 

Alienability of Easements: 

-Easements for business purposes are alienable. 

E: right to fish in the lake for business purposes. 
Can be sold, but not subdivided.

-Personal/for enjoyment are not. 

Positive Easements
2 issues to look at:

I. Whether the easement is created?

-written instruments (Willard)

-license that becomes irrevocable (Taylor)


-easement by implication: 



a. by prior existing use (Van Sandt)


b. by necessity (Othen)

-easement by prescription (Othen)

II. Is SP bound?


a. If written instrument, do recording acts analysis. 

b. If no written instrument, split: 

Maj: the recording acts don't protect SP from things that can't be recorded (like this EPU or AP, or license that became irrevocable), so recording act do not apply, first in time wins. 

Min./Van Sandt: another approach, working within the framework of the recording acts, might have actual or inquiry notice (there cannot be any constructive notice). 
*No question of whether it runs with the land, easement appurtenant always runs with the land, you buy with it, sell with it, SP gets it, but see whether he is bound. 

Creation of Easements:

1. Written Instruments
99%, just like a normal grant deed that conveys easements, written instrument, signed by the GR. 

E: Willard, tried to create by a written instrument, but ended up being an exception. 
Willard v. First Church of Christ, p. 785

O to P deed with easement in favor of church, this deed recorded, then P to W, deed does not mention the easement, then W later finds out. Easement: for auto parking to run with the land only so long as the lot is used for church purposes. 
W is not a BFP, needs to argue that no easement was created, so he is not bound.  

CL rule: GR cannot reserve an interest in property to a stranger to the title. 

Court: GR clearly intended to create an easement, so we ignore CL.
Court applies this decision retrospectively, b/c nobody relied on CL rule here (W did not even see the deed w/reservation, no reliance by title ins. co.)
If somebody relied on CL rule in this case, would be applied to future cases only. 
Maybe another case where CL rule still applies b/c of the reliance on it. But from now on, we reject it. 
W has a cause of action against P, if GW deed, SW maybe, quitclaim-no. 

If W v. P, and if W paid less in FMV b/c of the easement, still has a claim, but no damages. 

If CL still in effect, ways to get around it: 
1. Deed from O to the church, so now church owns lot 20, then the church conveys it to P and reserves an easement in favor of itself. Church no longer a stranger, church is the GR. 

2. O to C (easement)

O to P (lot), easement runs with the land. 

3. O to P (lot), make P give an easement to the church, can do that as a part of an escrow. 

2. License that becomes irrevocable.


a. License coupled w/ an interest. 



b. Becomes irrevocable through an estoppel. 



E: Taylor case.  

Estoppel: equitable doctrine, b/c of the circumstances we are going to prohibit someone from doing smth they would otherwise be legally entitled to do. 

E: PI, insurance co. says we will pay, 2 year SOL, not paying, don't file your lawsuit, refuse to pay. You file a lawsuit, otherwise, ins. co. would be legally entitled to assert SOL against π, SOL still applies, it is just that ins. co. is estopped from asserting this right b/c of their conduct. 

Holbrook v. Taylor, p. 791

44- H gave permission to haul road to be cut for moving coal, then tenant used it, then T bought house and used it, at all times prior to 65, the use of the haul road was by permission. It is a license, permission to cross, no easement in writing. 
Lashley case: where a license is not a bare, naked right of entry, but includes the right to erect structures and acquire an interest in land in the nature of an easement by the construction of improvements thereon, the licensor may not revoke the license and restore his premises to their former condition after the licensee has exercised the privilege given by the license and erected the improvements at considerable expense. 

Gibbs case: expended considerable amount. 

Hoffman: verbal consent to build a passway, owner of the servient estate was estopped. 

T wins, b/c of detrimental reliance/fairness, standard estoppel argument. This is a question of fact, the court does not tell us too much, just a conclusion as to why it has to be irrevocable. 

Lawyer for H should have distinguished from these precedents by saying that they were about building on licensor's land, but here it is some other land. When somebody spent money building a road on H's land, unfair to revoke the license to use the road, here T expended 25K on his own land (court: improved the road, PV: just a $100). 

T's lawyer did a good job by arg. estoppel and expenditures. But those expenditures were not on licensor's land. 

Difference ↔ easement and license that becomes irrevocable: 

-Similar, b/c you can't revoke the license. 

Is this a fair result? court could say that H can't keep T from using, but he gets paid for that, but in actual case, court gave T free easement. 

E: if T burns down, can he build a new house using a right of way. 
-But: different in duration: 

Easement goes on forever, license that become irrevocable, only as good as necessary to enjoy the benefits of his expenditures. 
E: what if T build a road himself, and it comes in disrepair, impassable, license goes away, but easement would go on forever. 


3. Easement by implication
Easement by implication-not in writing, implied from the facts. An easement created by implication arises as an inference of the intentions of the parties to a conveyance of land. Argument: at the time the property is severed, the parties intended that the quasi easement turning into a real easement. 
*If don't see common ownership, don't go into the whole analysis. 



a. Easement by prior existing use

Requirements (creation test):

A. Common ownership of the dominant and servient tenement. 

B. Quasi easement (existing use). 
C. Intent that it continue (when severed)


Factors:


1. reas. necessity


2. does the price of servient land reflect continued use


3. was GE given a warranty deed (if reservation is claimed)

Duration: 

Lasts in perpetuity, since reas. necessity is just on of the factors. 

*Don't forget problems with SP. 
Van Sandt v. Royster, p. 796

Baley owns all 3 lots, 19, 20, 4. City does a sewer nearby, to get to that from her house on lot 4, she erected a sewer through lots 19&20. No e. yet, b/c can't have an easement to cross her own land. Sells 19 to Jones, who sold it to Van Sandt. Then 20 to Murphy who sold to Royster. Lot 4 to Gray. 

VS finds sewage in his basement, first time he figures out there is sewer line from somebody else's property across his property. 

Sues to prevent owners of other lots from trespassing, w/t an easement, those don't have the right to cross with sewage. ∆ have to prove there is an easement, no writing here at all. So this case is about whether we can imply an easement. 

Court finds an easement by PEU. 

I. Whether the easement was created.
See the test above. 

A & B: Here, Bailey owned all of them. Not possible to have easement over her own property, that is why called quasi easement, means that lateral sewer line here. 
We are looking for some use, getting from one part of the property to the other, existing at the time of common ownership of the land. It has to be there before the severance. 
C: When she split them, was there an intent that the use of sewer cont'd by lot 4 and lot 20. The theory is that you got an obvious use, the property is being divided, did the parties intend that lot 4 would be able to cont. this use across 19. 
1. One of the factors is reas. necessity-if res. necessary, probably intended for that to continue. If access on the other side, diff. result. The more necessary it is for lot 4, more like they intended. 
Maj/Van Sandt: creation test, necessity is just a factor and reas. necessity is OK. 

Min/England: strict necessity test, you need strict necessity.

2. sometimes you have it, sometimes you don't. 
E: road cuts through the middle of servient land, presuming it would sell for less. with sewer, we don't have it, underground. 

3. Implied grant vs. Reservation: 

Implied reservation: if gives a warranty deed, does not mention an easement, it breaches the warranty, sells less than purported. 
E: Bailey who owns lot 4 selling of 19&20, reserving an easement. 
Implied grant: GE is getting little extra. 
E: she kept 19 and sold 20 and 4, owners claim easement. 

Courts stricter with reservations than grants. 

In a close case, more likely to find implied grant, not implied reservation. 
Court: under these factors, we have an easement, which pops up at the moment of severance. The important factors were that Jones (19) knew about the easement and it would be more expense to Bailey to get to the city line other way. 

II. Is SP bound by it? 

The problem we have a new owner, VS, subsequent purchaser, is he bound as well.
If written easement, then rule would be if B recorded it, VS on notice and bound by it. If B did not record it, VS wins, no constructive notice. 

Since the easement here is not in writing, it cannot be recorded. 

Split on whether BFP protected by recording acts: 
Maj: the recording acts don't protect SP from things that can't be recorded (like this EPU or AP, or license that became irrevocable), so recording act does not apply, first in time wins. 
Here, EPU is created prior to VS buying the property, so VS would lose it. E: other Min/Van Sandt: another approach, working within the framework of the recording acts, might have actual or inquiry notice (there cannot be any constructive notice). 
Here, VS had inquiry notice of its existence: you knew you had a toilet, should have known that there is a sewer and know that your neighbors' sewer comes there too. PR: tough analysis to make. 
Some courts talk about actual notice-if road, and proof that VS looked at property before buying, he saw that road.  

In deciding these cases, courts are trying to do justice, manipulate the factors, economic decision-making (mention that on the exam).
How difficult for lot 4 to get sewage out, how much harm to lot 19 (this is not the factor, it is how the court decides whether to apply recording acts). If we rule in favor of VS and no other way to connect to sewer (low-cost), he can demand a lot of money from other lots vs. if other line very close, low cost, then court would say we don't need to bind VS. 

Does not mean VS knows his neighbor's sewage is there, but right result. Since VS is bound by the easement, he can't charge for that, property interest that lot 4 and 20 have in lot 19. 

19&20 need to make sure you are not damaging VS's property, different from saying you can continue to use that. 

VS can sue Jones, the previous owner: warranty issue, if GW, breach of that warranty, see if no SOL problem, c. of quiet enjoyment, was breached, lot 4 cont. ousting lot 19. 



b. Easement by necessity.
Requirements:  


1. Common ownership of d. and s. tenements. 

E: big piece owned by one person, subdivided and sell off the farthest part, no other way to get to the road, so EBN pops up. 


2. Severance of the parcel to more than one piece created the necessity/necessity created at severance.
Severance landlocked your parcel.

3. Strict necessity.
Not convenience, not reas., not more expensive to go other way, simply that there is no other way out.  

Maj/Othen: EBN requires strict necessity.

Some J (NY): no necessity if you have a way out on a navigable river, can use a boat, no easement. 

Min: no strict necessity is required, if there is some access other way and it is inadequate or costly, EBN can be created. 

Duration: 

Lasts so long as the necessity lasts. 

E: if another road was built that gave a way out, no s. necessity anymore. 

*Same problems with SP as in EPU, exactly the same analysis. 

Othen v. Rosier, p. 802

Hill owns all. 100 acres to Rosier. 60 to Othen. 53 to one purchaser, who then to Othen and 16.31 to other purchaser, who then to Rosier. Othen claims easement over 100 & 16.3. Othen can't get to the public road w/t crossing somebody else's land, used to use the gate on 16.3 acre lot owned by Rosier. R did the repairs of the land, constructed a levee, and which made the passway muddy and almost impassable. O have to prove that he has an easement, so they can't block/destroy his easement. 
I. Easement by necessity. 

See test from this case above. Burden of proof on Othen. 

1. Look at the time of Hill, original owner sale, ignore roads that appeared later. Here, there was a unity of ownership, but Hill still owned 16.3, so no easement over it. 
2. Need to prove that the severance landlocked your parcel. 
Need also to show that this 53 and 16.3 were severed. At one point, Hill did sell last parcel of land locked lot to O, we don't know. 

3. Mere fact that the claimant's land is completely surrounded by the land of another does not by itself give the claimant a way of necessity over the land of the latter.
O did not show that the roadway along the south line of the 100 acres was a necessity on the date of that deed, rather than a mere convenience at the day of severance. PR: O who used it for a long time, relied on using it, no right to use. Rosier can get high price from him for buying. O probably has easement by necessity somewhere, not here though. The problem the court was negligent in not finding where it was, can't prove where EBN here. 

II. Easement by prior existing use. Argument: at the time of severance, this road existed, so parties maybe intended that the use continues, only problem is TX follows English view: EPU has to be strictly necessary, so fails for the same reason. 

4. Easement by prescription. 

It is a mini-AP situation. The problem is that the courts are mixed up on it, importing elements of AP, but it is not a possession scenario, only use. 

O: I used that road for a long time, all J use the same time limitations on use by prescription (5 years in Cal, same statut. period as for AP)

Factors (need to meet all): 


1. Has to be adverse, not by permission. 

Eng./Min: "lost grant"-if somebody used for a long period of time, we presume that since the owner did not get him out, that the owner consented and had actually given a written easement to cross, but the grant has been lost. 

U.S./Maj: Permission defeats prescription, we want see it to be adverse, or at least w/t the permission. 

But: few am. courts adopted Eng. cases. 

Hypo: 

A is crossing O's land. O sees that, writes a letter, don't trespass, A ignores that and keeps crossing the land, what result? 

Maj: shows adversity, he keeps crossing, O by ltr shows no permission, proves A's cause of action. 

Min: no easement, writing ltr shows no permission to him. 

If O does not want EBP to arise: 

1. O really has to stop A, unsuccessful attempts to stop are worse than doing nothing. Ways to do it: erect barriers that he can't climb or get an injunction. 

2. Give permission and let A cross with permission. 


2. Exclusivity of the use (PR: should not be the factor). 
J are split: 
Maj/Cal.: unlike AP, exclusivity is not required, does not matter if owner also crossing it, or someone else as well, not dependent on someone else's right, you have your own right. 
Min/Othen: has to be exclusive. 

Hypo: 

in Cal, 2 parcels, share driveway on both of their lands. B does not share anymore, puts barrier, A says I got EBP. Court: yes, you do, does not matter it was not exclusive, A has prescr. over here, B has it over here, does not matter that both used it. 

Other courts done differently: does not matter if A also uses that road, that only on A's land. 

And cases to the contrary on that. 


3. Continuous use. 

Harder with easements, how often do you need to use it for it be continuous, we assumed it is continuous. 

Tomato peelings case: 

Person bought a tract of land and stream going through it, then the following June, found tomato peelings going down the stream, tomato plant that dumps it there. 
Court: held EBP to have tomatoes peelings flowing through this land, done it every June for 30 years. 
Golf balls cases: 
Some courts: if golf balls coming onto the land, prescriptive easement to be able to hit balls there, owner should stop them from coming, suing for an injunction. 

Tacking: 

Can also tack on your predecessors' adverse use, if previous owners did not stop them, tack. 

 
4. Open and notorious
Different from AP open and notorious. E: does not matter that when A bought, it wasn't June, could not see it. Court: you should have inquired, so open and notorious. E: if walks there at dawn every day, but the owner claims he was sleeping, probably would be open and notorious. The only way to protect yourself is to make inquires. 


5. Location of the easement. 

Split: 

Othen: has to be exact same path, so may be crossing this land for a long time, can't count it before you started using those particular 16 acres.

Book: exact same path not necessary. 

Othen v. Rosier, p. 802

III. Easement by prescription. 

Adverse use of e. is essential in the acquisition of a prescriptive right. Where it appears that the enjoyment has existed by the consent or license of such party, no presumption of such grant can be made. 

Here, the road is fenced on both sides, gate opening was erected and kept closed by parties using the lane, R and their tenants used it for general farm purposes and to haul wood and to permit their livestock to get to and from the pasture. So O's use of the roadway was merely permissive, constitute only a license, which could not and did not ripen into a prescriptive right. 

Need to prove your predecessor's AP. 

Moreover, since Hill held the title to O's alleged dominant estate (60 acres) until 1897 and 50 acres until 1899,  and held title to 16 acres till 1899, O could not under any circumstances have perfected prescriptive title to a roadway easement on the 16 acres prior to 1906. Since a person cannot claim adversely to himself, the prescriptive period does not begin to run while the dom. and servient tracts are under the same ownership. 

What court said that looked like more permissive use: one of the factors is the gate, but granted access to that to other people, oral agreement not necessary. 

PR: court should have found pres. easement just on the basis of fairness. 

Public Prescriptive Easement over the Private Land 

E: some owns land, path, public goes through the path. The issue, not whether A can get it, but whether the public at large can. Courts upheld this, yes, public gets EBP. 

Trad. rule: the courts treat roadways differently than unimproved land. if road/path, court would be willing to give EBP, but if there is no path there, just land in the woods, not so willing to give PE. 
Some courts use the theory of implied dedication , rather than prescription, for public easements. May be used where the owner evidences an intent to dedicate, and the state accepts by maintaining the land used by the public. 
Beach access

California:
Private owner's land goes to the mean high tide line, between the lowest and highest. Means no public right to sit on the dry sand of the beach, at high tide, there is no place where public can walk, unless they are in the ocean, low tide, strip where send is wet. 

Most times court held if the property owner lets people sit on the dry sand, with permission, not adverse, PE does not materialize. 

Gion v. Santa Cruz, Cal. SC, court went back to lost grant theory, we are going to use, implied dedication: if owner lets them sit or cross for a certain period of time, about 5 years, and don't stop them, we say we imply the owner dedicated his land to the public. Cal. leg. passes statutes that limited implied dedication, half way. 

Currently: can be no implied dedication for any recreational land that not within 1000 yards of mean high tide line. 
Prescription still works for 1000 yards, dedication too, but owner can stop public from getting PE or ID: 

Cal. Civ. Code § 813, 2 choices to limit possibility of PE or ID: 
1. Record smth in the recorder's office pertaining to her land that would stop ID, that gives permission for the public to use the land. Then the owner can set reas. restrictions as to manner, time, place. 
2. Post a sign: "Right to pass by permission of the owner, revocable at any time."

Applies to private easement as well. 

or
Keep people off, hire private guard companies, allowed to do that. 

California Coastal commission-by a referendum in the 80s, like a zoning board, jurisdiction over coastal line, want to build on the beach, deal with them as well, can condition an easement for the public to get access, doing this for a long time. 
SC: can't do this anymore, but there are old ones, they were going to expire a couple of years ago. 

Hawaii:

All beaches are public, entirely different approach, the notion of the private property. nobody is allowed to block the beach access. 

Fla, ON, TX:

Use old CL rule, beaches have been open forever, have to be open now. 

Scope of easements
Assuming that there is an easement, and it is binding on SP. Who gets the benefit of it, what can you do with it, what can you bring over. 
1. Extending the e. to nondominant tenement 
Brown v. Voss, p. 833

A is servient, B is dominant, recorded easement, lot C owners not part of the deal. 

Browns bought B and C from different owners. π started clearing parcels, spent 11K , Voss tried to bar use, sump, chain link fence, want to block the use other than for parcel B. 

Here, express grant, so extent of the right acquired is to be determined from the terms of the grant properly construed to give effect to the intention of the parties. So right of ingress and egress from parcel B. No such rights re C, not part of the original dominant estate. 

E appurtenant to one parcel of land may not be extended by the owner of the dominant estate to other parcels owned by him, adjoining or distinct tracts, to which the e. is not appurtenant. 

Any extension of e. is a misuse, even technical misuse is a misuse. 
Easement in favor of parcel B just goes to parcel B, does not extend to C, the fact that same guy owns it is irrelevant. you cannot cross A to get to C. 

No legal right to extend an easement to nondominant land, does not matter if the same owner for both dominant and nondominant parcels. 

Remedy

Injunction-prevent B from using the e. in this manner. Only when remedy at law is inadequate. 
Damages-for harm to servient land. Preferred remedy. 
Brown does not have a right to this easement, so Voss should win. Different result here, b/c court decides this case on remedy. 
Court does balancing of the equities and the hardships. 
Factors for that: 

-harm to the V, if don't grant 
-harm to the B, if grant
-whether the servient estate is overburdened

Here, B faces land-locking. But V lawyer made mistake but not saying B's land had access to the highway. B spent a lot on that construction, V delayed in enforcing (not true really, but V did not argue that). The servient estate is not overburdened here as well. 

Dissent: bright line rule: can't extend it, will grant an inj. , maj makes it wishy washy, damages remedy. 

PR: V gets $1, failed to appeal the amount of damages. V was right on the law. TC ruling is mushy in other ways, b/c they did not say that B has the right to use the easement to use for BC, you can use it under these circumstances, they changed the nature of the easement. Used to be just ingress egress, did not talk about development, etc. 
SC: we are not enjoining but on the condition just one house built on parcels B or C, not the best result for Brown, b/c originally could do what he wanted to do with B, put 2 houses. So court sort of rewrote the K for the parties, made it unclearer. 
Brown decision is not followed by the most courts, bad facts make bad law. 

Most courts will give an injunction to enforce that right, this case did not. 

Penn Bowling case: 
Better case to illustrate the scope of easement. 

B has right to cross A's property to get to bowling alley, then buys lunch area next door, cuts a hole in the bowling alley, expands it. 

Court: can't do that, easement not in favor of parcel C, does not matter if you say they go to B, sit there, go to C. Made B erect a wall in front of C to make sure people don't go there. 

2. To what extent dom. tenement can do smth on the d. land that might affect the use of the easement. 

A. Subdivision

Rule: every square inch of the d. land has the right to use the easement. 
Test: is that an unreas. increase of the burden.  
Any time you work with dom. estate and do smth that might change the use of the easement, the issue is whether it burdens the servient estate. 

Case by case basis: 

E: 

-3 lots into 26 smaller ones materially increased the burden too much, so inj. against the use of hte easement, no more easement. 

-40-60 lots excessive burden. 

-subd. in 2 lots it is ok, but not the magic number, look at the intent of the parties, facts. 


B. Utilities installation

Rule: look at what the e. is for: 

-if ingress and egress

Maj: ingress and egress don't include the right to construct things alongside or bury underneath. you better bargain for that. 

Some courts: don't like that b/c of ec. inefficiency. They look what could be done under the grant of the e. E: one court held that water can be transported by truck down the e., so therefore, then water can put the pipe underneath. Then they get stuck, b/c electricity can't be brought in by truck. 
*Always look what the easement is for. predicate your purchase of property asking for easement for utilities. 

Hypo: 

2 parcels in the desert, unimproved, easement to the parcel B. 

DT wants to build the house, needs water, sewer pipes, electricity, telephones, the issue comes up, does he have the right to erect the poles along the easement to transport el. wires or pipe underneath it to bring the water in. 

Hypo:  

Cable issue, e. in favor of the phone co., easement not in favor of cable company, more wires, there was litigation over it. 
Arg: increasing the burden on the e. by selling it to cable com. to use, going outside the intent of the parties. E generally said there were for transmission of el. energy and telephone lines. 
Cal. AC: decided on economic consequences, the state does not have enough money to condemn all the easement, and ind. homeowners extorting money from cable co.. 

So, court gave phone co. the right to do that, said this one was not an expanded scope, but normal techn. evolution, so cable TV is normal techn. evol. from telephone wires. 
PR: incorrect, horses-cars, normal scope of development, not freezing the use of the easements in concrete. No law on that. Can't sell it like that, if just b/c w/t economic consequences, would be diff. result. 

Rest. 3d (nobody follows it)-normal development of the dom. tract should be accommodated. 


C. Relocating an Easement
Maj: Servient t. owner cannot move/relocate the easement w/t the consent of the dominant owner. Does not matter if reasonable or not, any harm or not. 
Rest 3d: servient owner can change the location at its expense, if the change does not significantly lessen the utility of the easement, increase burdens, or frustrate the purpose of the easement. 
Hypo: 
D-S, e. for ingress and egress. 

D has a house, road goes to the house. 

S house right by the easement, wants to expand the house, can I add smth blocking the easement if I create smth that goes around, same width, just a curve on the road, no real harm to the dom. estate. 

Answer: can't do that, E is a property right, DT has a property interest, right there, so the servient owner can't just shove it over. 

Hypo: 

What if build over it, 8 feet high and also gave right to drive on the side, like a tunnel
Court: can't do that, once the e. is located, can't be unilaterally moved. 8 feet is too low, we don't need to deal with this how high it should be, just a lot more than 8 feet. 

Bargain for the change. 

Rest 3d: opp. view the law has to be change the location at their own expense if there is no sign. burden for the DT. 

Scope of prescriptive easements: 

Narrower scope, the uses must be consistent with the general kind of use by which the easement was created. 

That is the different burden. why different: ST can argue that there is this knowledge, PE arises by not objecting to the use, so the S owner does not sue to stop the use, so PE arises, that is the context of the use that the ST did not object to, would be wrong to allow DT to increase or change the use. 

E: no horses-cars extension. 
Hypo: 
D-S, DT started crossing S land on foot, after a while, we got prescriptive easement. 
Why do we have a different rule re PE? 

Termination of Easements: 

By agreement or abandonment. 

*Always mention whether it is an issue at the end of e. analysis. 

Negative Easements 

Right of the D owner to stop the S owner from doing smth on the servient tenement. 
History:

The law could have developed along the lines of agreements, not the easements. But all our law on agreements not to do smth on your land developed along easements. 

The law could have called that neg. easement-give someone right for you not to do smth on your property. The reason we did not do that, we adopted from Eng. rule, and they had trouble with this concept. 

There is a distinction ↔ rights against each other w/t an easement: all landowners have right to supporting adjoining land, and not interfering with flow of water in natural streams. But if you want to go beyond that, we will let you by agreement have an easement against renewing of support for the building. 

Eng. rule: does not recognize new neg. easements.
4 kinds recognized: 

1. blocking windows

2. interfering with air flow

3. removing support of your building

4. interfering with the flow of water in an art. stream. 

But: courts of equity enforce neg. covenants as equitable servitudes. 

2 reasons England disfavored n. easements: 

1. No recording acts, can't see n. easement when look at the property. 

2. Had rule that e. could be acquired by prescription, if you haven't done smth there for many years, then your neighbor can keep you from that. That would freeze the present use of land. 

U.S.: Did not suffer from these 2 problems, do have a recording easements, also we can't get neg. easements by prescription. However, most courts really followed the Eng. trad, refused to rec. neg. easements. But recognize occasionally new types, like solar or obstruction of the view. 
So law of n. easements developed under theory of covenants, law of easements in the U.S. deals with positive easements. All other agreements are enforced and developed under law of cov. and eq. servitudes. 

Rest. 3d: treats neg. easements as restrictive covenants. 
Covenants Running with the Land
History:  

Easements law came to a halt with the court refusing in England to expand the types of property agreements that they would recognize as easements. 

It became necessary for private parties to be able to impose restrictions for a profit, and benefit a land that is part of the bargain. 

E: A and B agreement, A paid to B for not building a factory on parcel. There was no problem by court enforcing this K, breach, K remedy. 

Problem arose when B sold to C. K law no longer works, C not a party. No law for assignment of K duties at that time, land transferred w/t a mention of the promise. 

We needed some sort of enforceable property right. The court could have called this a n. easement, but the law did not develop that way. 

Bargain not worth a lot, if C is not bound. 

Need for property right that can be used to deal with transfer of the land. 

Covenants
Covenant=promise, usually in writing, imposing restrictions on the land. 

E: B owns a parcel of land, bargains with A that B won't build a factory. 

2 sides for the legal analysis: 

1. Burden=promisor, who makes the promise not to do/do smth on his land. 
2. Benefit=no restriction on this parcel. 

*Might be reciprocal promise, mutually restrict their land, so benefits and burdens on both sides. 

"Does the covenant run with the land"-are they applicable to the successors of interest to the parcels of land. 
Does burden of A's covenant runs to SP D, B's burden runs to subsequent purchaser C? 
Easements always run with the land, covenants not always, whole body of law whether or not. 

Same promise can be both: 

1. Real covenant/c. enforceable at law (seeking damages)
2. Equitable servitude/c. enforceable in courts of equity (seeking an injunction)
*These are 2 legal theories, same promise can be both, just a different remedy. 
Look if the harm already took place or can be prevented. 

Real Covenants/Covenants at Law 

Can be a negative promise or affirmative promise. 

A covenant is not enforceable against an assignee who has no notice of it. 

2 issues to keep in mind: 

I. Whether you got the cov. running with the land? 


a. if original parties, no need to discuss that. 


b. if SP on either side, see if the requirements are met.  

II. Is SP bound? 
Do a recording acts analysis, always written. 
Hypo:

A-B

We don't what relationship A and B are in yet. B promises not going to build the factory. 

Burden on B, Benefit on A. 

B sells to C. A sells to D. Are C and D bound?  

Analysis:

1. If we are dealing with original parties (nobody sold yet), it is always enforceable b/c it is a K ↔ the parties, no need to discuss whether it converts into a property right, like we have to do with SP. 

2. If we are dealing with SP on either side, see if the requirements are met to determine whether the covenant runs with the land. 

Requirements for the real covenant to run with the land:
All must be satisfied! 


1. The c. must be enforceable ↔ the c. parties. 
For this class, assume that this K is enforceable, no undue influence, nothing like that. 


2. The c. parties must intend for covenant to run. 

Look at original parties' intent, covenants are generally in writing, you can glean their intent from the writing. 

If c. has standard language in them as follows : this agr. is to bind B, his heirs, assignees, etc., it is a good evidence they intended to bind his successors. 

but that is not enough


3. C. must touch and concern the land. 
Means that the promise that we are trying to make pass as a property interest has to be about the property, dealing with use/nonuse of the land. 
E: B promised to A to cut hair and intended to bind the successors. Court: that is not a property interest, b/c it does not involve the land. 
For burden to run: 

Both the benefit has to touch and concern the land, and the burden has to touch and concern the land. 

For benefit to run:

Only benefit needs to touch and concern the land, burden can be in gross.  

*P/p reasons: 

1. courts are reluctant to burden the land. 

2. need efficiency in terminating covenants.  


4. There must be horizontal privity ↔ the c. parties. 
There has to be certain type of relationship ↔ B and A. 
U.S.: more expansive on req'ts for c. to run at law, so somebody can get damages. 

Benefit side: 

E: if B promised to A not to build, and does not sell, but A sells his interest to D, and B builds, D can sue B for damages. 

Eng.: unless they are landlord-tenant, no such thing as real covenant running with the land. Any other relationships- unenforceable. 

U.S. maj: no horizontal privity required for r. covenant to run to SP, does not matter what relationships A and B in, could be neighbors, LL and T.  

Burden side:
E: B sells to C who builds, can A sue C, or since we know benefit runs, whether D can sue C for damages.

Eng.: L-T only. 

Rest. 3d: no privity required. No courts follow it, but maybe will start doing that. 
U.S. maj: need transfer of some interest in land at the same time the c. is being put on. Look for GR-GE relationship, if not, the burden can't run. (No need for L-T (could work too, conveyance of leasehold interest), but one of the lots has to be sold and in the same transaction, c. put on the land.)
E: A owns both W and Bl, B wants to buy Bl, A says, I'll sell, but you have to promise and put a restriction that you wont' build a factory, the cov. is being put on with conjunction with the sale. Or B might own both of them, A wants to buy, only buy this if you agree Bl won't have a factory on it. 
Thus, adjoining landowners are not covered, if no transfer of some interest in land at the same time. 

E: A goes to B to pay for not building a factory, A would be foolish to do that, b/c B sells to C, who can now build the factory. 

Way around it: 

Use a strawman: 
A-B, you put both properties in the name of Buyer and Seller, and convey one back, GR-GE relationships, can make it in escrow instructions, don't deliver the deed until it is done. 

For this reason and commentators and rest. said it is stupid. 


5. There must be vertical privity ↔ the original party and the successor. 

E: look at relationship ↔ the original guy and the successor, have to be certain relationships ↔ A and D, B and C. 
Universal rule, both U.S. and England. 

Burden side:
Successor must have the same estate in the land

E: if B had a FS, C gotta get a FS, if B only had a life estate, C has to get conveyed a life estate. If B FS and C has a life estate, no vertical privity there, burden does not run to C, even if you get through other requirements. 


Benefit side: 
Successor must acquire some interest in the land.
Courts less worried about that, does not hurt the land to get some extra benefit. 

E: if A FS and gave D life estate, D gets benefit of that covenant. 

*Any time you are talking about L-T, talking about the same land, so this requirement is always met. 

Rest. 3d:
-if affirmative covenant, use the same test as maj. rule for vertical privity. 

-if negative covenant, no privity is required. Burden runs to adverse possessors, special rules for lessees and life tenants. 

E: of promise that does not fit nicely: trees growing, is it aff. promise to cut them or neg. promise that I won't grow anything higher than that. 

E: picketers at Loyola

Problem 1 on hor. privity, p. 863

I. Whether covenant runs w/the land/Is there a property burden that passes to C. 

A, B, neighbors, want to mutually restrict their lots to SF res. use. Recorded under the name of each. B sells to C, who builds an apartment house. 

A sues for damages, so we are in court of law.  

We are only looking at the burden side, b/c burden land is the only one that was sold. 

So analyze this by going through the req'ts. 

1. assume it is enforceable. 

2. "and her heirs and assings" –intent

3. touch and concern-yes, classic example, anything to do with the use of the land, what we can do on the land, not a personal sort of promise. 

4. is there horiz. privity ↔ the parties, 

Eng: no, not L-T, C can build, A can't sue for damages. 

U.S. maj: not GR-GE, did not go through that straw transaction, 

Rest 3d-yes, it does run, if you can persuade the judge. 

II. Do recording acts give C way out of it. 

Analogize to easements analysis. 

Here, is it legally there, so C was on constructive actual notice of it. 

Second part:  

A builds apartment house, is C entitled to damages against A. 

Remember the covenant was mutual. 

What part of the covenant we are asking about: the benefit: B –C. 

A promises B, who sells to C, easier to see that we are talking about benefit, at least with respect to this part. Does C gets to sue A for damages: 

In Eng: no. 

U.S: yes, no horizontal privity is required for the benefit to run. 

Nice result, b/c C gets the benefit, but does not have the burden, so C can go ahead and build and not get sued for damages. 

Covenants vs. neg. easements: 

If that would be an easement, would just call it neg. easement, problem in England, don't use neg. easements. In the U.S. you can have a case that does recognize neg. easements.
So, if it was a promise from B to not build anything high enough to block the view, diff. result, depends on whether call it neg. easement or covenant. 

If court says: neg. easement-C has to pay damages

If real cov.: does not have to pay. 

Problem on vertical privity: 

A owns 2 acre tract. Divides it up in 2 lots, one to B, still owns the other. 

The deed, which is recorded: promise from B, to use for res. purposes only and keep the trees trimmed. B is on the burden side. 
B leases her land to C for 2 year lease. C opened a nursery school and refuses to cut the trees. A sues C for damages. 

What result? 

Go through the elements: 

Enforceable? We assume it is. 

Intended to run? To her, heirs and assignees. 

Touch and concern land? Yes, has smth to do on your land. 

Horiz. privity? 
Eng: no, no L-T. 

U.S. maj: transfer of some interest in land, yes. A and B werent' just adjoining landowners, they put the covenant at sale, GR-GE relationship that gives your hor. privity. 

Vertical privity? 
We look at the burden side here, under reg. view: not the same estate, B got FS, and C just a 2 year lease. So even though we met all, A does not get to sue C for damages, no vertical privity. 

Rest. 3d view: if neg. cov: no priv requirement. A could sue C, but nobody follows the Rest. The aff. covenant to trim the trees-also fails under R3d, need to use the same CL test. 

If instead B does not do a lease to C, but A leases to D for 2 years. Then B breaches the cov. by wanting to build apartment, etc. 

We are on the benefit side, we got vertical privity here, all you need to have some interest in the land. 

Bonus question: 

Think back to when we were discussing L-T about assignments and subleases. Original T assigns/subleases to T1. If this is an assignment, then T1 is liable for the rent. if it is a sublease, T1 is not liable for the rent. This is a vertical privity issue, T's promise to pay rent to LL, that is a covenant, the issue becomes when T passes it to T1 does that cov. run with the estate? if go through the same elements: all ok, vert. privity issue is on the burden side (T), does that burden run to T1. The test is you need the same estate passed: in assignment, same estate, everything he owns, and with the sublease he is not. That is why it runs with the assignment. 

Creation of real covenants 

Subject to SOF, Must be created by written instrument signed by the covenantor. 

If the deed creating a real covenant is signed by the GR only, and it contains a promise by the GE, the promise is enforceable against the GE, bound by the act of accepting such a deed. 

Unlike easements, a real covenant cannot arise by estoppel, implication, or prescription. 
If not in writing, A can't get damages, even if meets all other requirements. 

Equitable Servitudes/C. enforceable in equity
· When no remedy at law, can go to separate court system, courts of equity. 
· Equity courts: we are not changing the law, we are acting differently, no adjudication of legal rights, we make orders to ∆, equitable remedies in interests of fairness telling what to do/not to do. 
· ES is a cov't respecting the use of land against SP in equity regardless of its enforceability at law. 
Tulk v. Moxhay, p. 864

Tulk owns the square and land around it. Sells some land and square to Elms, who promises in writing to keep it empty and maintained for the benefit of surr. tenants, no recording. E sells to Moxhay, deed does not have similar covenant, but M had actual knowledge, so no notice issue.  
No question whether the benefit runs, b/c T still owns the land. 

T sues for an injunction, so we are in ES. He has no remedy at law: can't sue for damages, b/c for the burden to run in England, has to be L-T, no horiz. privity. Neg. easement does not work too, not enf. kind in England. 

Court: fairness mandates that M not builds, b/c E made binding promises, M knew about it, and he bought knowing that, unfair to buy land that he knew is burdened to be able to circumvent it. 
Court changes completely the law of servitudes: from that point on, law of real cov. almost became obsolete, you only need it in L-T, with any other sort of cov., as long as π asks for an injunction, he can use the law of ES. 

This is a classic case where courts of equity stepped in and changed the law. 
Very efficient case, needed some property interests, and courts of law kept putting obstacles, did not want to burden the land: the square is worth more to adjoining owners vacant, than to M with buildings. T now can demand money from M. 
Eliminates all privity req'ts and gives a way to get things of neg. easements to be binding on the successors. The law of E. evolved that only neg. cov. are equitable servitudes, real covenants for L-T, or aff. covenant. 
U.S.: 
Almost all issues involving whether cov. runs with the land done under ES theory, b/c it is so much easier. Not only neg. but also affirmative obligations. We still have to know real covenants, when π sues for money. 

Eng.: 

Only neg. covenants are analyzed under ES. 

Creation of ES

1. Can be in writing. 

2. Unlike a real covenant, may be implied under certain limited circumstances. Sanborn. 
Requirements for ES to run with the land (applies to ES in writing only): 


1. Intent to run/bind successors. 


2. Must touch and concern the land. 
For burden to run: 

Both the benefit has to touch and concern the land, and the burden has to touch and concern the land. 

For benefit to run:

Only benefit needs to touch and concern the land, burden can be in gross.  

*P/p reasons: 

1. courts are reluctant to burden the land. 

2. need efficiency in terminating covenants.  


3. The successor to the burden must have notice=equal to rec. acts analysis. 

Look whether there is constructive, actual, or inquiry notice. 

Only SP protected by the rec. acts, who is w/t notice. So donee w/t notice is bound. 
*So, don't do that 2 step analysis here of the covenant runs with the land, and whether SP bound.
*If not in writing, and "pops up," on these limited facts, do Sanborn analysis. 

Problem 1 on p. 863

A and B, mutual restricting, B records, then sells to C. C builds an ap. house. 

A sues for damages-no horiz. privity, can't sue C. 

But after Tulk, A could sue C for an injunction. 

First 2 req'ts are met. C has notice, b/c it is recorded, in the chain of title. 
It is all subject to certain defenses: A waited too long. 

Real cov. vs. ES to run: 
Both burden the land. 
But courts are stricter on RC to run, in earlier times, would be harder to pay damages. Would be unfair for C, who would have to come up with money to pay A, and with ES, just don't build. 
Today, ES might be as fin. ruinous. 

Rule on implying ES:

Maj/Sanborn: ES can pop up on the land under limited circumstances. Once one lot is sold w/restriction and GR still owns other lots, all SP buy with the risk of the same restriction. Will depends on whether court finds develop. scheme. 

So ES can be implied when all you have is existence of restriction on other lots and development scheme by the GR from which you can determine the intent to restrict the lots that he retained. 

P/p: fairness to those who bought with the restriction, bought based on representation to him, not his fault that later GR sold others w/t the restrictions, that is the equity behind the rule. You could say I am not buying until you restrict other lots, but developer probably responds: other deeds going to say the same thing. 

Slim min./Cal: all sorts of covenants have to be writing, including ES. This undercuts SOF, we do have easements that pop up, and that is fine, but here, ridiculous, can't tell, no evidence you can use, best title search in the world is not going to help you. Affects alienability of property, uncertainty of land titles. 

If you want put ES, has to be in writing. 

Requirements for implied ES to pop up: 

1. Common owner

2. Development scheme. 

3. SP must have notice. 

Don't discuss other elements of ES, whether binding, intent to run-superseded by the dev. scheme. If asked about implied ES, just talk about Sanborn. 

Sanborn v. McLean, p. 870

91 lots total, ∆ owns lot 86, wants to build a gas station there, adjacent lot owners whose lots are restricted to SF res. use sue for an injunction. Used to be common owner, the developer, who restricted some lots to resid. use, and did not restrict some. 
∆: no restriction in my chain of title, nothing in writing about the covenant, purchased w/t notice of ES. 

I.
Whether ES pops up on lot 86?
Court: implies the covenant, ES, b/c common owner retained other lots, including 86, when lots with restrictions were sold, so remaining lots had this covenant pop up on them. 

Requirements: 
1. Common Owner.
2. Development Scheme.

A. To determine what the developing scheme was/intent of the GR, look at: 



-advertising brochures (E: says "SF res. subdivision)



-testimony of statements made



-not just the deed. 


If no evidence like that, unclear what he intended. 


B. Dev. scheme has to be in existence before the GR sells the lot in the 
question. Does not have to be uniform. 
The theory is when common GR grants some lots w/ restrictions and has in his mind an intent to have a scheme for the whole subdivision, intends to benefit other lots, any lots retained are similarly restricted. Lots already sold when he starts granting lots with restrictions do not have cov. pop up, b/c you can't bind smth that you don't own anymore. 

Problem: when does it have to pop up? Does it have to be before the 1st one is sold, or 2, or when he actually thought of that. 

So, covenant pops up on the land. 

Equity in this: fairness issue, I am buying the lot, going to be SF res. neighborhood, my deed says that, has an expectation that other lots will be similarly restricted. 

Problems with ES popping up:
-Tremendous title search problems, you purchase 86, do a title search, no written restrictions on your lot. This J is the same as Guillette case, that requires to search the title to all other lots owned by your GR, not limited to subdivision. 

So even though you do the extended title search as required, you see that 51 lots restricted and 42 are not. Unlike G case, where you would find deed that referenced "restriction imposed on other lots." Here, the sentence of restricting other lots is missing. 
-Even though common owner and dev. scheme, think of a swimming pools restriction, could be other plausible explanation for restricting certain lots: GR scheme was to restrict the ones he restricted, maybe geological reasons or water shortage, only wanted half. 
So, difficult to know whether your lot is restricted.
II.
Whether the buyer of 86 had notice? 

Here, court does a weird analysis, b/c no actual, constructive, or inquiry notice is really present here. Nothing recorded.
Court: 

2 reasons why she has notice: 

1. constructive notice/notice from the records. 

McQuade: in that case, deeds to the restricted lots referred to restricting the remaining lots for the same SF res. use ("restrictions for the benefit of all future and present owners"). So the SP searching the title as it is required in this J would find these deeds, and GR's intent is evident.  
In Sanborn, nothing like that, nothing in writing re your lot, saying it is restricted. 

2. inquiry notice. 

Court: you see the neighborhood, everything else is SF residence, should put you on notice, inquire if there are restrictions. 
Problem with that: if you inquire, you find that some restricted and some are not, does not tell you much. 

In fact, you are on i. notice that the court may impose that reciprocal ES on you. Nothing you can do w/certainty, running the risk. 

Modern subdivisions
We don't have to deal with it, b/c local municipalities giving approval to subdivide the land require subd. map to be filed (like in Cal, ext. subd. statute) and make a record a huge doc that contains all the restrictions on all the lots in dev. scheme. 

All other lots that are sold are bound by cov. in that initial doc. 

Takes care of the requirements. 
Privity of estate: 

In some states a 3d party beneficiary may sue in property law only if he is in privity of estate with the original covenantee. Can't sue if the original promisee has never conveyed land to you. It is about the benefit side, whether the benefit is enforceable by persons not in privity of estate. Vertical privity of estate is not necessary for the burden to run in equity. 
Touch and concern requirement

About affirmative covenants. 
Cov. restricting the use of land almost always touch and concern the land, directly affects the uses the land can be put to. 

Courts are wary of enforcing aff. covenants against successors, b/c: 

1. reluctant to issue orders to perform acts requiring continuous jud. supervision. 

2. enforcing an aff. covenant, which requires to maintain property or pay money, may impose large personal liability on a successor. 

3. Aff. obligation unlimited in time resembles a feudal service or perpetual rent. 

Criticized ad vague and unpredictable. 
Caullett v. Stanley, p. 888

Only one piece of property is involved, S sells it to C, in the deed, C promises not to build, unless S would be the one to build any building on this land. No dom. and s. tenement, still got a covenant. 
π: wants cov. to be stricken, arguing it is not binding. 
∆: this is normal cov., real or in equity, binding promise, touches and concerns the land, running does not matter, b/c original parties, SP would have notice of it, recorded, what is the problem. 

Whether this covenant runs with the land? 

Courts strikes it from the deed/unenforceable. 

3 reasons to strike (any one of them is enough): 

1. Ambiguous clause

K is unenforceable b/c it is too vague. 

Even if it were a binding K, still strike it.

2. Does not touch and concern the land on a burden side. 
C. does not touch and concern the burdened land. 

Test for touch and concern: for burden to run, both burden and the benefit have to touch and concern the land. Has to be promise respecting the use of land or influence the occupation and use of the land. It has to define in some measurable way the limitations upon the uses to which the land can be put. E: restriction for res. use only, or factory can't be build here, cov'ts to pay rent, not to compete meet this test. 

Here, the covenant does not meet this test: no use that land can't be put to, respects the use in incidental way. Personal arrangement ↔ the parties designed to ensure a profit. Argument: this is like a SF residence covenants. C promising here: instead of saying i promise not to build SF, but rather, I promise not to build anything unless the builder is S. PR: if phrase that way, seems to meet that test that the court lays down, we may have very obv. neg. cov. here. 
Most people think: this cov. touches and concerns the land, court is really stretching here. 

Caullett is not the most accurate result. 

For burden to run, benefit has to touch and concern, and burden has to touch and concern. 

This does not mean it does not apply to Caulletts, just that does not run with the land, here, original parties, so cov't is struck down on K grounds. 

Even if it did touch and concern the land, another reason. 


3. Benefit does not touch and concern the land. 
Court looks at benefit side. S is a corp., does not own any land, no neighboring parcel. Benefit does not touch and concern the land, it is a personal benefit only, "covenant is in gross," we talked about e. in gross, c. also can be in gross. 

Rule: burden won't run if the benefit in gross. In order for the burden to run, the benefit must touch and concern some land. 

So court adds one more req't for cov't to run, both RC and ES. Burden
PR: court is correct here, SP not bound by this cov., court could have just started there, but it went through other stuff. 

Reasons for this rule: 
1. courts do not like burdening the land, it is a big deal to turn K promise into property interest and burden land in perpetuity. We only do that, if we get some commensurate benefit to the other land. If the only benefit is benefiting the business, no owning of the land, then no need to burden this land, we will deal with it under K law, not turning into a property interest. 

2. in terms of efficiency in terminating these covenants, normally, you just go to the owner of the property if want to negotiate a termination, easy to find, but if covenant is in gross, hard to identify a person/corp. holding the benefit. 

*If burden is in gross, not the benefit, and the benefit touches and concerns the land, then the benefit still runs to SP, no p/p objection to that, does not hurt the land, happy when benefit runs with the land. 

Eagle Enterprises v. Gross, p. 887

Corporate subdivider, these lots did not have any running water on them, up in the mountains, just for summer use. Developer made a cov't with each, dev. will supply water during summer months, people will buy water from him. The owner sold it, went to Gross and orig. developer sold his interest to Eagle Enters. Gross decided to live there all year round, to prepare, he dug himself a waterwell, expensive, he had no reason to purchase the water from d. anymore. 
Whether that burden runs with the land? 

Court: no, b/c does not touch and concern the land, looks like a personal K rather than sign. interest attaching to property. 

PR: maybe it is just a conclusion, not a reason.  

Reasoning: this req't had no ending date, going in perpetuity, so unreasonable. 

Court uses touch and concern to terminate the covenants: 

1. looking at the validity of the cov. at the outset, when it was made, did it touch and concern. ( In Caullett, court pretends to do #1, but dealing with #2 instead)
2. how long should it last, did it outlive its usefulness. (Eagle)
In Caullett, that is why the case is so weird, the court saying this test, cov't seems to meet that, invalid test seemingly, but court need a cushion to terminate covenants that outlived their usefulness. It is about validity at the outset, no outliving its usefulness yet. Touch and concern is intentionally vague req't. 

In Eagle, court does not have the problem with 1, obv. touches and concerns, needed water to leave there. But court found it became uneconomical, we don't want the land to be burdened with covenant that outlived its usefulness, affects the marketability. Your own water is better use, court has trouble diff. ↔ the valid. at the outset and the termination of one of these covenants. 
Conflict ↔ 2 policies (also applicable to termination of covenants): 
1. need for certainty in land titles when buying. 

2. from SP standpoint on burden side, you don't want court under the guise of inj to supervise and enforce outdated covenants. 
So, court uses touch and concern req't as a safety valve to get out of the cov. that outlived its usefulness. 

Rest. 3d: has a better approach, let's eliminate this req't in its entirety b/c it is so fuzzy. Instead, let's differentiate ↔ these 2 time periods: 
1. validity at the outset
When look at the first, look at p/p, whether it is: 


-arbitrary, capricious, spiteful


-unreas. burdens a FR


-imposes unreas. restraint on alienation

-unconscionable

If fine under these, don't go to touch and concern. 

2. termination. 
Refusing to enforce it on account of subsequent events. 

See the test below in the next topic. 

But: Rest. is not the law anywhere yet, so courts use touch and concern. 
Termination of Covenants

This is a different test for termination of covenants. Circumstances changed so it is terminated. 
Most times courts cannot do that under touch and concern, b/c covenant obviously touches and concerns the land, about smth you can/cannot do on your land. E: Western Land, touches and concerns. 

T&C is not the best way to do it.  

Western Land v. Truskolaski. p. 911

Homeowners sued the developer for an injunction, who retained a parcel located within the subdivision and now wants to make them commercial property. Whole subdivision restricted to SF, when built, not much dev. in the area. 

∆'s arguments: conditions have changed, so covenant no longer serves its useful purpose (now comm. development around it, major highway, increased traffic, city allowed him to abandon the subd. map, some violations by homeowners in the area). 
Test to terminate the covenant: 
Can the orig. purpose of the covenant be accomplished (would continued enforcement of the covenant be unjust and unnecessary)? 
Burden of proof on whoever is seeking the termination.

To determine that, courts look at whether, within the property that shares burdens/benefits of the covenant, the cov't still gives some value (real and substantial) to the people on the benefit side. 

For community violations to constitute an abandonment, they must be so general/widespread as to frustrate the original purpose of the agreement, distant and sporadic violations won't suffice. 

We don't look at: surrounding neighborhood changes (increased traffic, commercialization in the area, whether the value would increase w/t the covenant, economic efficiency,  

Here, it gives the benefit, it is still quiet in there, SF, quiet streets, no commercial property within the subdivision, no violations rising to the level where the purpose can't be achieved anymore, enforced, so, purpose is still being achieved. 

Would be terminated: if a lot of people violating the cov't inside, nobody trying to enjoin them, a lot of com. development inside, the whole purpose of the cov't has been eliminated. 

A zoning ordinance cannot override privately-placed restrictions. Where zoning and r. covenants conflict, the more restrictive prevails. 

Other arguments you can make: 

1. If represent the guy on farthest corner, violations inside far away from him, and then his neighbor wants to build a gas station. 

Arg.: It is still quiet up here, and I did not sue to stop them, b/c they did not affect me that much. 
2. If developer wants to make the adjacent part commercial, why don't we just abandon it with these bordering lots, no effect on subdivision that much, and certainly ec. efficient (b/c no one would buy these lots for res. use)-"border argument." 

Counter: it is prejudicial to the next row of houses, it will be working its way up, this guy paid for res. use, on the inside, b/c wanted not be on the street, buffer zone, and you trying to take this zone away from him. 

Standing problem:  

Generally, π can be someone from the same subdivision. But if someone buys across the street from the subdivision and  relied in title search that this tract was SF res. use, maybe.
Frequent driver/Walmart haters: probably not. 

Case: only parties to the covenant or in privity with the party. E: All these lots in subdivision are in privity with the original guy. 

Rick v. West, 916
Developer subdivided and restricted all lots to SF, sold one to West, who build a house, land zoned for res. use, developer now wants to sell the rest for ind. development, city rezoned, but W refuses to release, the only one objecting, gets sued. 
Court: not going to eliminate the covenant, she has a property right, she bought with the cov't, meets all legal requirements, she got the benefit, she is entitled to enforce the benefit. No changed circumstances scenario, nothing build yet of comm. nature, like we hypothesized in prev. case. W relied on residential restrictions and has a right to rely. Does not matter that she is the only one refusing, does not matter if the money damage is absent, or that the developer made a bad business decision. 

π is arguing for damages as an alternative remedy: compensate me for my injury. In this case, the damages would be diminution in the market value of her property (w/the cov. minus w/t the cov.) if the covenant has been violated. Will need appraisers for that. Court: no damages remedy either, we are in ES, not going to forcer her to abandon her property right for money. 
If court allowed that, the result is likely no damages, might be small or nothing, also would have allowed the developer to force her to sell her property right. 

Now, she can get whole lot more for abandoning her property right, if she chooses to do that, court realizes that, it gives tremendous bargaining power. 

Court refuses to apply balancing test (benefits vs. harms, benefit might be smaller than the harm), does not matter if harm is de minimus vs. the benefit to the surrounding property.
Rule on zoning: the most restrictive of the restrictions control. 
Here, private restr. is more restrictive (if zoned for commercial, it allows com., apts, SF). If private says no factories, but zoning says nothing more than a minimart, zoning controls.  

Gov't can do eminent domain, condemn her house or the covenant and pay her damages (diminution in market value). But private people can't condemn, just the gov't, b/c it is in the C, doing it for a public purpose. So zoning does not get the gov't there. 

Economic efficiency argument won't work if need to take a property right for that. 

Rest. 3d: 

Test for termination of servitudes: 
· If impossible to accomplish the purpose, court may modify the servitude to permit the purpose to be accomplished. 

· If modification not practicable, court may terminate the servitude. 

· If the purpose can be accomplished, but b/c of the changed conditions the servient estate is no longer suitable for uses permitted by the servitude, court can modify to permit other uses under conditions designed to preserve the benefits of the original servitude. 

PR: A cov't ought to be modified if it is impossible to accomplish the purpose or violates some p/p. 
Very similar to Western Land case. 

Common interest development/communities. 

· Group of properties regulated by private restrictions. 

· Developer develops, files CC&R, which burdened all the land, with benefits, when owners buying it, they buy it with all restrictions, b/c in vert. and horiz. privity when dev. sells to somebody, no notice problem b/c they are recorded. 
· Run by the board, which makes the decisions on how to run, assessments for emergency situations, provision where each owner has to pay certain amount in fees. 

Advantages:
1. cheaper

2. similar
3. co-ops-can regulate who lives there. 

4. restrictions

5. shared amenities 

6. maintenance is done for you 

Restrictions might also be a problem: 

On landscaping, colors, parking regulations, against types of vehicles, pets, age, window treatments, insurance, noise. 

Some may affect other people. E: traffic patterns generated by certain developments, making streets go through, so that the traffic goes through instead of around. 

2 kinds: 

1. condominiums

2. co-ops

Condominiums: 

1. FS interest in his own unit

mortgage on your own unit. 

2. TC for common areas. 

3. No right to partition

Nahrstedt v. Lakeside Village, p. 927

Homeowner sued to prevent HOA from enforcing a restriction against keeping cats, dogs, other animals, b/c unreas. as applied to her: 3 cats, no noise, no nuisance. 

Cal/other courts: restrictions will be enforced as long as they are reasonable. 

Test: do the burdens of the restriction so outweigh the benefits that the restriction is unreasonable as applied to all homeowners. 

Res./unreas. of a restriction to be determined not by reference to facts that are specific to the objecting homeowners, but by reference to the common interest development as a whole. 

P/p reasons: certainty, enforcement of K, courts congestion, HOA funded by the owners, can get stuck with atty fees. 

Difference ↔ restrictions at the outset (dev. project, master deed) and imposed later (by the board's vote). 

1. presumptively valid, more deference, b/c owners relied on them when bought the unit, enforced, if reasonable. E of unreasonable: no people with blonde hair can live here. 
2. Enforced if reasonable, people weren't relying on them when the bought it, opposite p/p on it. 

Attorney's fees issue. 
Lamden (limited to economic decisions): business judgment standard of review: if the board acted in good faith and with regard for the best interests of the community association  and its members. 

Cooperative apartments:
1. Title to the land/building is owned by a corporation. 

2.  The residents buy their particular unit buying shares of stock in a corp.

3.  Each resident gets a long term perpetually renewable lease, both a landlord, b/c have stock in corp, and also the tenant, b/c you have a lease from a corp. 
4. Blanket mortgage on the whole building that is owned by the corp., that means if one defaults, everybody uses their unit. Boards are allowed to screen applicants, very loose standard, other than racial or other const. prohibited discrimination.  

ZONING LAWS
· Zoning laws are public restrictions on land use, passed by gov't entities re what a private property owner can do on his land. 
· Deprives people of the ability to do what they want on their land. Zoning was very controversial at that time, can be drop in the value of the property. 

· Cumulative zoning-most of the US, we break the land use down into certain designated zones that describe what sort of use can be there, higher use is permitted in areas zoned for lower uses, but not vice versa. 
· So, U-1 is the only district in which buildings are restricted to those enumerated, in all other classes the uses are cumulative (include the preceding classes). E: U-1 (in cal. R-1)-SF residential, U-2-duplexes, gets to cumulative zoning, so can do SF here, U-3-apartments, U-4 comm. zones. 

· Higher-lower use. Most restrictive zoning (SF) is the highest use called, not necessarily the most valuable use. 
Policies underlying Euclidian zoning: 

-Segregation of uses is desirable (health & aesthetic purposes)

Counter: traffic congestion, air pollution. 

-Wholesome housing is the primary consideration, everything else evolves around it, leads to good family values. 

Counter: what is the best for housing, not what the best for business. 
-Open space is desirable for healthy living (space and height ordinances)

-Once zoned change is unnecessary

Village of Euclid v. Ambler Realty, p. 960

Ambler's property is now zoned: U2, U3, U6, it is a big piece of undeveloped land. U6 is the lowest use but highest value. Zoning ordinance lowered the value from 10K an acre to 2.5K an acre. Selected as a test case, b/c vacant land, price drop, Cleveland is expanding, court conservative at the time. Bad choice, b/c: if zoned U1, more difficult for the court to make an argument to exclude duplexes, would have to come up with H&S reason to exclude them. 
Claim on DPC, you can't do it (diff. from takings clause claim-you have to pay me for it). 

Court upheld the law, deference to legislature, legitimate exercise of its police powers, H&S law, these laws are reasonably related to promoting H&S in the community. Court favors SF, apartments are parasites, protecting property rights of SF owners, family values, but that is not helping A. 

This case decided the issue, no more challenges, other cases on zoning are on case by case basis, as applied to this particular person, arbitrary, vindictive. 
The Nonconforming Use 

It is a use that is already in place when zoning regulation prohibiting it is enacted. 

Not the vacant land. 

Amortization ordinance-telling pre-existing use in conflict w/zoning ordinance to cease the use after a certain grace period. 
Nonconforming use runs with the land, SP can continue this nonc. use. Otherwise, restraint on alienability. 
PA Northwestern Distributors v. Zoning Hearing board, p. 974

Adult book store owner, zoning ordinance prohibits this use within 1000 ft of school. 
Zoning ordinance cannot require nonconforming use to be removed, b/c violates the takings clause. Absent paying FMV through a condemnation procedure, can't zone out pre-existing use. Does not apply to the vacant land. 
Zoners hoping they will go out of the existence by themselves, but they actually flourish and become a monopoly, some uses are not subject to natural obsolescence (no need to modernize). 

Approaches zoners take: 

1. If the use is abandoned, than it is lost. 

Generally upheld, so have to be careful as an owner not to abandon. E: Toys R Us case, warehouse empty for 19 months means substantial discontinuance, enough to abandon the nonc. use. 

Most times just no facts showing abandonment, need intent.  

2. Denial of permits to repair/upgrade them. 

Rule: have to let you modernize and upgrade to the extent as it is the same business. 
E: repair underground storage tank. 
But: don't have to let you expand the nonc. use. E: adding repair garage to that. 

3. Pass amortization ordinance. 

You have to get out in a certain amount time, it eventually have to cease. 

No SC case, AC are split on whether it is unconst. taking. 

Arg. for it: the owner can recoup his investment, having this monopoly for a period of time, so not a taking. 
Counter: it is still taking. 

Most J/PA Northwestern: amortization ordinances are unconstitutional, can't delay what could not do in the first place. So nonconforming use can continue in perpetuity. 
Here, struck down in its entirety, can't do this, amortization and discontinuance of a lawful pre-existing nonconforming use is per se confiscatory and violative of the PA C, does not provide just compensation.  

Concur: you can enact a. ordinance, it is just the time of 90 days is too short. 

In J that allow those ordinances: time periods ranging from 1 to 30 years, the longer the grace period, the greater likelihood it won't constitute a taking. 

Factors:

-nature of the use

-the investment

-the improvements

-public detriment caused by use

-character of surrounding neighborhood

-amount of time needed to amortize the investment

Developing the land vs. leaving it vacant:
E: Problem 1, p. 980, nonconforming user comes out better off if spent the same amount of money. 
P/p: preference for improvement, we encourage it, socially desirable thing to do, provides jobs, money for the economy. This is the prevailing theory. 

Modern counter: bad for the environment, better to wait, should not penalize the ones who do not develop. Also, better to wait to see what is the best use for the land. 
E: Stanford university, cannot build now, b/c waited to develop too long, neighbors objecting, plus environmental concerns. So, incentive to develop early, if you wait until you are the last one with nat. habitat, won't be able to build. 

Variances

The zoning law already there and prohibits what you want to do. 
Variance=special authorization from a zoning board to use the property in a way prohibited by the zon. ordinance. E: to build smth that varies from zoning ordinance. 
Variance runs with the land, zoning board cannot condition a variance upon use of the property by the original applicants only. 
Objection to variances: all zoning plan goes down the tube, why bother to have the rules, very subjective, and boards are getting good at coming up with good basis for their decisions. 
2 types: 
1. Use variance

E: zoned SF, but you want to put apartment homes there, harder to get. 

2. Area variance

From how big you can build, where exactly. 

*Some J require unnecessary hardship for use variances but only practical difficulties for area variances. 
Commons v. Westwood Zoning Board, p. 985
Ordinance requires 75ft frontage & 7500 sq.ft. This vacant lot only 30ft, there are smaller lots, but they are built before the ordinance and stay here as nonc. use. He wants to get a variance, board refuses.  

Court overturns it: there was evidence of undue hardship, can't deny it on this ground, and zoning commission did not make any findings about detrimental, reversed and remanded, board had to give fact findings, explain exactly what it is, why detrimental. 

Test: to get a variance, there has to be:

1. Undue hardship
No effective use can be made of the property if the variance is denied. Does not mean that if you can't, you automatically get a variance. 
Factors:

-origin of the situation. 

Self-imposed hardship will preclude you from a variance. E: had 75ft and sold half to the neighbor, won't get a variance. 
Here, property bought before zoning ordinance (b/c variance runs w/the land), being penalized for not sticking a house there, when it was ok to build a house. 

-efforts to bring the property in compliance. 

He made efforts to get more space, tried to buy some from the neighbor, who would not sell, then tried to sell to neighbor, but got a lowball offer. 

Evidence issue: he presented plan for a larger home to be scaled down. Court: should have presented architectural plans. 

2. Variance is nondetrimental to the area. 

Must not substantially impinge upon the public good and intent and purpose of the zone plan and ordinance. The less the impact, the more likely restriction is not vital to valid public interests. Applicant has the burden of establishing this negative condition. 
Need to look at the detriment to the area, not to the immediate neighbors. 

Here, neighbor's testimony about the "spillover effect" (4 bedroom house, kids, small lot). 
Also, will drive down the property values-no actual proof of that, value of the proposed home would be comparable to other houses, house would be new, the setback would be the same. 

Court: have to dist. ↔2 things, right of the property owner to use his land vs. whole area to make sure the variance is not detrimental. 

Interest of the imm. neighbors:

More interested in their own property value, having an empty lot between is nice, but they are not entitled to it. 
Alternatives: 
1. If really detrimental and undue hardship, deny the variance and treat it as a taking and have a city to pay for this land (with taxpayers sharing in it) to achieve the intent of the scheme. 

2. If neighbors upset about it, deny the variance conditioned upon the sale of the property at a FMV to the adjoining property owners. Don't want to buy it-we grant the variance. Not used very often but a possibility. 
FMV-assume that a variance had been granted and a home can be constructed on the lot. 

· Porch does not count as undue hardship, just a personal preference. 

· Existing violations cannot be made basis for further violations. 

· Hardship does not include personal infirmity (can just remodel for your disability). 

· Hardships product of personal circumstances are irrelevant. 

· The fact it is shielded from view does not matter. 

· Zoning board will sometimes condition the variance on planted shrubbery or retaining wall, n. objecting to that too. 

· Mere purchase with  knowledge of variance does not mean self-imposed hardship. 

LECTURE ON PLANNING COMMISSION
Permits and variances handled by a zoning hearing officer. 

Pl. commission same as zoning board. 
Prepares the general plan

Hears appeals from zoning hearing officer, reviews de novo.
City council-7 districts, discretionary appeals, maj has to approve. 

There is a an online municipal code-zoning code. 

Overlay zones-means that on top of zoning for resid., comm. can be more, like height requirements. 

Hillside overlay district-special building design standards for building on the hill, neighborhood compatibility is considered, look at the vicinity, usually 500 ft. circle, has to be no more than 35% more in size than existing. Question how you define compatibility. 
General plan-like the C, has to be periodically updated, hire a consultant who writes it, endless community meetings, than proposal to commissions, planning is the last one to hear it. Zoning code has to be in compliance with general plan, implementing its ideas. 

Other than general plan, there are specific plans for specific areas, controls land use there. E: conditional liquor permit in this area, only in existing establishment. 

Conditional use permits-use of the property has to be approved, need to be in compliance with zoning code, zoning hearing officer hears them, 7 legal standards, make an argument on them.
Variances-for preservation of substantial property rights. E: hillside district, need a variance from 35%, driveway bridge, neighbors object. 

Biggest problem now is affordable housing. 

Trying to solve it with inclusionary z. ordinance, meaning that developer has to include lower income units or pay a fee. 
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