Chapter One-First Possession: Acquisition of Property by Discovery, Capture and Creation 
I. Property Law

a. Land=real property (ie real estate)
b. Intellectual Property= intangible-rights to an idea (i.e. patent law)
c. Personal Property=chattels
d. Ways to acquire property=conquest, purchase, discovery (law favors prior possession)
e. Property Right=protection of property and the right to it
II. Acquisition by discovery

a. Johnson v. M’Intosh

i. Chain of title-who owns land- US gov or Native American
ii. Discovery principle=First in time
1. First person to discover it, owns it
2. NOT who was got their first but who DISCOVERED it 1st 
3. P got land from Indians, D (sitting on land) got it from US gov. P bought land first but should the one who got it first own land or something else?
4. Great Britain got their first, discovered & claimed land
a. GB conveyed land to USA
b. USA conveyed land to D
5. Possible arguments for native Americans

a. Owned and occupied land for so long-they are rightful owners

i. Counter argument: (Locke) Didn’t cultivate/improve land so occupancy doesn’t count for anything
6. Justice Marshall: It matters who the land was bought from had to uphold this (even though he didn’t want to) bc it would upset landownership in the US-if he gave land to P, most of the land would have to go to Indians or English-thus, couldn’t use First In Time 

a. Court won’t undermine US sovereignty

b. Economic reasons: want people to be productive on land-if they are unsure of ownership may not be productive

c. Moral reasons: people will naturally take control and change land-should be allowed to keep it

b. Locke’s Labor Theory: If you put work into something, you own it because you made changes to it. Encourages people to improve land.
i. Haslem v. Lockwood: Animal left dropping and owner didn’t want them-P swept them into piles and left to go get cart to carry piles back. D saw manure piles and took them. Who owns the manure? According to Locke, P does because he put work into manure and changed it, so he owns it.
c. Property Rights= whole bunch of rights

i. An exclusive right to use/change/build/manipulate land

ii. Right to sell/buy-no one else can sell it
iii. Can sell/convey/give away whole, part-can lease or rent
iv. NOT absolute rights though because of laws that regulate rights-like zoning laws
III. Acquisition by capture
a. Pierson v. Post (original suit brought by Post)
i. Facts: Post=chasing fox; Pierson=swooped in and caught fox
1. Did Post acquire a property right by chasing fox → Pierson committed a wrong by taking it?
2. Law of Capture: Caught or mortally wound/trap an animal, it’s considered in your possession-it’s w/in reach of your possession and can bring w/in your control
a. Makes hunters more competitive and efficient bc its not theirs until its in their possession
3. Goal was to create certainty-want people to understand laws do they know how to behave-avoid ambiguity
ii. Holding: since Post didn’t wound/catch fox, he had no right to it

iii. Dissent: need more flexible rules-should look to local custom of hunters→ instead, chaser only has to be w/in “reasonable prospect of capturing it”-who would go through trouble of chasing animal (social purpose is to kill fox) if at last minute someone can swoop in and take it? To keep hunting alive, we should adopt local custom. But what is reasonable?
b. Wild animals belong to you while on your property

c. Hypo: Law: $100 for every dead coyote bc social purpose is to kill coyotes. P (hunter) tracks down coyote and is about to shoot when D (animal lover) frightens coyote away-animal lover wins bc hunter didn’t kill coyote?????????????????

d. Oil and Gas-some courts apply law of capture but usually according to the % of land owned. Can’t use law of capture bc it would deplete natural resources-ppl would drill faster to capture all the oil-don’t want this

e. Ghen v. Rich
i. P shot whale; 3rd party spotted it when whale washed up days later and sold it at an auction.
ii. Ct relies on the custom in the whale industry: shoot whale, sinks to bottom, washes up on shore a few days later, whoever find it notifies shooter (whale’s wound has hunter’s mark)→kill the whale, it’s yours

1. Why take custom? Bc it’s already established, less energy needed to enforce it; protects interests of the whaling industry; doesn’t hurt anybody

2. Whaling custom in Moby Dick: have to secure fish to boat to have a property right to it-otherwise its up for grabs

3. We should follow custom when it’s been accepted and when we don’t have other rules-doesn’t hurt anyone, why change it? Plus, est. economic efficiency standard
4. BUT doesn’t mean custom isn’t wrong or offensive (slavery) and stifles ingenuity
III. Subsequent possession: acquisition of property by find, adverse possession, gift
A. Armory v. Delamirie

1. Boy (P) finds jewel, takes it to appraiser-appraiser tries to keep it
2. Title of finder is good against the whole world except the true owner

i. Property rights are relative-in relation to others, not the object
ii. Hypo: F1 finds, then looses watch-F2 finds it. Who gets it? FI wins because finder wins against everyone but the true owner and prior possessors
iii. What if the true owner comes back to claim property?
1. If the finder has improved the property, the owner gets it back but must compensate finder for his work-otherwise owner would be unjustly enriched
2. If the boy had sued appraiser only for money and not the jewel back, true owner would only be able to recover money from boy-if jewel sold for less than it’s worth, true owner can demand the true worth
a. Problem in assessing worth of good especially when good is missing
3. Joint and Several Liability: True owner can chose which Ds to sue and collect from
4. Equitable Subrogation=if the true owner sues the appraiser for jewel, then appraiser can sue boy for what he paid boy. 
5. Burden of proof of true ownership is on P-but w/prior possessor rule, only have to prove you’re the prior possessor in relation to D, not the true owner. Prior vs. Subsequent: prior have an easier time proving his rights 
B. Bailment arrangements: lend something to someone (bailee) for a specific purpose-voluntary bailment=when bailor (owner) gives possession to bailee. Also, bailment is voluntary when finder finds something-he assumes obligations of the bailee.

C. Can recover money only to the extent the other has money

D. Adverse Possession

1. Owner can lose title to land if he allows someone to enter land and make use of it. When person gets possession, he becomes the owner (not like finders cases)
2. Purpose of adverse possession
i. To restrict/cut off old claims (sleeping theory)-prevents landowners from asserting rights after not doing anything to assert rights for a long time-protects the other who has been living on the land
ii. Earning theory: (Holmes) Protect the interest of the one who has occupied the land and treated it as his own
1. protects the possessor-reward bc he earned rts to land
2. protects expectations against a stale claim
3. promotes economic efficiency and encourages use of land-ppl are reluctant if land can be taken away
iii. Provides certainty to land titles: settle it once and for all-possessor gets what he’s been occupying

· Can’t purge an AP by buying land after adverse possession already occurred
· It’s possible for a landowner to lose title of his land if he allows someone else to take over.
· The title actually shifts, w/o need of a court order; ownership shifts when the requirements of adverse possession are met.
3. Elements of Adverse Possession

i. Actual entry giving exclusive possession

1. area is entered and not shared with landowner-more then one person can AP-just can’t share land w/ landowner
2. must have actual entry and entry must be after the sol has begun to run
ii. Open and notorious

1. has to be obvious that adverse possessor is on land-gives owner a chance to openly challenge trespass
2. encourages land owners to check up on property and take care of it (any normal person can look and see AP is on land)
iii. Adverse under a claim of title (or color of title)

1. Refers to the mental intent of the AP

2. 3 views

a. State of mind (w/ regards to whether AP thought he owned property)-irrelevant→ all that’s needed is the intent to occupy land-this is the majority rule (used in CA)
b. “I thought I owned it”→ good faith possessor. AP has to think he owned the land to win-minority rule
c. “I thought I did NOT own it but intended to take it anyway”→ aggressive trespasser-have to now land is not yours in order to win BUT if mistaken about ownership, the you lose-minority rule
3. View adopted depends on what ct thinks the purpose of AP is

a. Sleeping theory (restricting/cutting off old claims)-state of mind if irrelevant-all that matters is who’s on land w/ the intent to occupy
b. Earning theory (protects the interests of the one who occupied and treated land as his own)-good faith possessor bc we want to protect the interests of good faith people

iv. Continuous for the statutory period-have to occupy as the true owner would-can’t come and go-no unusual absences 

v. Payment of taxes (only in the Western states)

1. why? 
a. To help the RR-too many ppl came and squatted on RR land → too much trouble to bring suits against all of them…so law passed so to get title by AP, must pay property taxes
i. Doesn’t matter if the true owner is also paying taxes
ii. How does AP prove he paid taxes?
1. get tax bill and pay it
a. CA law: AP can file something in county reporter’s office designating self as AP-county sends AP tax bill-so owner and AP can both pay taxes on same land & AP meets requirement of paying taxes
2. Everyone on the wrong lot
a. Howard v Kunto: in CA, if paying taxes on one lot but actually living on adjoining lot (by mistake), then ct counts paying taxes on the other land as if paying taxes on your land








3. Mistaken Boundary case: i.e. X builds a pool that accidentally encroaches a bit onto Y’s land-meets elements 1-4 of AP and usually X didn’t pay taxes. BUT if can show that county assessor made visual assessment of land and based tax on entire prop (so X actually paying taxes on pt encroaching on Y’s land) Also, if A owned & occupied land before X, when he sold to X, purchase price reflected the increased portion Y actually owns bc A thinks he owns all of it- some jurisdictions, assessed value of land based on visual inspection.  So if A has built fence, open and notorious, assessor believes encroachment is part of A’s and assigns taxes as such.

If X sells to A, price A paid reflects increased acreage, and since tax assessor bases it on sale price, than A can win.

4. Can’t pay tax if only possessing pt of the lot-have to possess entire thing

5. Can’t AP against gov-policy reasons-don’t want ppl controlling gov/natl parks-they’re everyone’s land. Also, under Doctrine of Sovereign Immunity, no one has the rt to sue the gov
4. Two ways AP cases arise

i. True owner sees trespasser on land and sues him to get him off-trespasser claims he’s been there long enough→ has AP’d land
1. Van Valkenburgh v. Lutz

a. AP (P)-asked to vacate by D; P claims he owns land through AP (under previous owners-not V) and shouldn’t have to leave; P seeking ct order to quiet title on land
b. L used land as a short cut across prop; built house for bro& a garage (which encroached on neighbor’s land) on land; cleared and farmed land-grew & sold produce-L did all of this before V bought land
c. ISSUE: Does L have title to land?
d. 1st  case: L conceded V owned land but asked for rt to cross-given this rt of easement
e. Here, ct looked at NY statutes regarding AP, L’s intent and whether L did anything to show land was possessed and occupied. Statute:
i. True owner can’t bring action to recover prop if he waits more than 15 yrs since AP entered land (sxn 34)
ii. Rule: To acquire title to real property by adverse possession (not founded upon a written instrument) it must be shown by clear and convincing proof that for at least 15 years there was actual occupation under a claim of title and prop held adversely/hostile intent-must show clear proof AP intended to keep land & that he believed it was his.  Proof consists of whether 1) the premises are protected by a substantial enclosure or 2) the premises have been usually cultivated or improved.
iii. Ct says no enclosure AND no sub improvement here

1. Garden didn’t utilize entire prop so some uncertainty that no one else possessed land

2. House doesn’t =improvement-both L and his wife testified they knew it wasn’t their land so it doesn’t count

3.  Garage hanging over onto P’s prop doesn’t count either bc thought it was his own prop, so shows he didn’t build on garage under a claim of title hostile to the true owner
4. “claim of title” required by this ct-this is one way of expressing the hostility requirement or claim of rt on the pt of the AP

5. When L had the chance to declare his hostility and assert his rts against the true owner, he didn’t (in 1st suit)-he chose to vol concede P’s legal title to the prop in order est a basis for his rt to easement by AP
iv. Did things to show land was possessed?

1. Not protected by a sub enclosure AND no sub improvements/cultivation

f. Dissent

i. Possessor used land as true owner would use the land

ii. L developed it enough-don’t have to develop all of it-true owner wouldn’t necessarily do that

· Claim of title is simply one way of expressing the requirement of hostility/claim of rt by AP”= state of mind requirement, mental intent; did the adverse possessor claim that the land was his?
· Color of title refers to a claim founded on a written instrument (deed, will), judgment or decree that’s defective or invalid for some reason (Grantor doesn’t own the land conveyed or decree executed improperly)- required in most US jdxs but it has advantages for AP-requirements for claims of title may be more lenient if AP has color of title (like a shorter sol for AP). Also, partial occupation considered constructive possession of all the land described in the deed under color of title
2. Manillo v Gorski (S Ct of NJ, 1969)

a. P & D are neighbors- D made improvements to her house, resulted in 15 inch encroachment on P’s land. D arg she owns land through AP. P says D doesn’t bc possession not hostile-must have intent to invade other’s land-D didn’t intend to invade, invaded by mistake (thought it was hers)


b. Statute in New Jersey says true owner must make entry to reclaim w/in 20 years


c. Issue: Does the mistaken belief that the person possesses the land involved still allow for adverse possession?
d. Elements of AP



1. Actual entry? Yes



2. Open and notorious claim?




a. NO bc not obvious D’s steps were on P’s land and w/ minor encroachments, owner must have actual knowledge




b. The test is always whether the true owner knows the boundary line-if not a small encroachment, boundary line is obvious but here no real way for owner to know bc so small-no way true owner would know from looking



c. Policy- too much of a burden on owner to keep having to conduct surveys to figure out if neighbor over his bounds



3. Adverse under a claim of right




a. Mental intent: Ct here adopts view that mental intent is irrelevant (precedent case=French v Pearce)-so as long as there’s possession, intent doesn’t matter-ct thinks intentional hostility is a bad policy and doesn’t want to punish the good faith possessor



4. Continuous for statutory period? Yes, steps there for 20 yrs
3. Color of title and constructive possession


a. AP enters land bc has some instrument (which turns out to be invalid) that conveys him a parcel of land-w/ an instrument, AP possess under color of title not a claim of rt


b. When a possessor has color of title, he has constructive possession to the land (constructive=pretend like something happened)-under this, if person enters any of the area covered by the invalid deed, then have AP to the whole area covered by deed


c. Furthers the 2nd and 3rd purposes of AP



1. 2nd: Earning theory-protects interests of the one who has occupied & treated it as his own



2. 3rd: provides certainty to land titles-gives AP entire land-too much of a hassle to give only the part AP on and then have to break up and distribute the remaining land in the invalid deed


d. Substituted for claim of rt in AP elements


e. EX. If don’t have color of title and enter only a portion, AP gets only that portion he entered BUT if have color of title but only enter a portion-entitled to all the land covered by deed


f. Exceptions to color of title

1. Can’t get constructive possession when true owner is occupying land bc then not exclusive

2. If A given invalid deed to 2 lots (1&2), owned by X&Y respectively but only occupies X’s →only entitled to X’s-not entitled to Y’s bc haven’t entered it yet so Y has no reason to think A is AP, NOT open & notorious to Y-so just bc you have color of title doesn’t mean you get all the land in the deed-can’t punish Y for “sleeping on his rts” when he didn’t know about adverse possession (2, 146)
3. If deed only invalid for 2/3 of land (other 1/3 is valid under deed), if A only enters the valid 1/3, not entitled to 2/3 by AP BUT f any portion of the invalid 2/3 entered, entitled to it all under color or title
4. Only applies to unused prop 

Ex (1, 146): O owns &in possession of 100 acres-A enters back 40 acres under color of an invalid deed from Z (who had no claim to the land) for entire 100 acres. A improves 40 acres for sol period-A brings suit to evict O from entire land, claiming title by constructive AP… Even though A has color of title to all of the land, he only gets to adversely possess the 40 acres he used- constructive possession only applies to unused property





4. Mechanics of AP-Howard v Kunto ( Ct of App, WA, 1970)






a. Descriptions in deeds different from land actually being occupied → everyone on the wrong land. H brings suit to quiet title





b. Issues







1. Continuous possession by AP? (physical use of the land only in the summer-land on the shore of the Hood Canal- house was a summer beach house)?








a. Ct says if prop used as a true owner would, then it’s continuous (then you have requisite possession)-bc here dealing w/ summer homes, occupancy is like that of true owner so it’s continuous (if land occupied during the period of the yr its capable of use, there is sufficient continuity)






2. For the statutory period?








a. When action 1st commenced, Ds occupied land for 10 months but D argued sol should have begun when the prior possessors had the land-ct agreed- occupancy of prop during the summer months for more than 10 yrs by D and his predecessors, together w/ the continued improvements on land (priors built a dock) constitute uninterrupted possession. 





c. Tacking- problem bc none of the prop occupied by D or predecessors coincides w/ the prop described in their deeds







1. In the US we allow tacking/adding one’s period of possession to that of prior possessor to est continuous AP for a statutory period if the successive occupants are in privity- privity of estate needed to connect the possession of the successive occupants. Privity of estate=mutual relationship to the same rt to prop (as between LL and T).








a. Usually privity of estate is satisfied if previous possessor conveys land to current possessor-most cts require this conveyance to be in writing
· This case is a clear example of where tacking is allowed- Privity is merely a judicial recognition of the need for some reasonable connection between successive occupants of real property so as to raise their claim of right above the status of the wrongdoer or trespasser.  Court found reasonable connection here.

· In every AP case, ask: Does the true owner have a cause of action ag AP? Has AP entered the true owner’s land?
· Arguments against AP
· True owner may want to keep land vacant SO to prevent AP has to keep checking to make sure no one is on land & keep bringing suits to evict them

· In CA, time required for AP is 5 yrs-always depends on the state’s statute-BUT if true owner has a disability and can’t assert a cause of action, then sol doesn’t run

· Problem 3 (152)-A&B own adjacent lots-A erects fence on 3 feet of B’s land- mistakenly thinks it’s the boundary line but actually goes over. A acts as owner for all land on her side of fence for entire statutory period → becomes AP. After sol runs, B gets survey, tells A land actually belongs to B-A tears down fence to avoid hassle. 3 yrs later goes to lawyer, learns about AP, wants to eject B…Can’t relinquish rts to land orally-must have written contract, so removing fence an invalid transference-w/o written agreement, still belongs to A. But after B started to use the land, sol begins to run in B’s favor-sol wouldn’t have run in 3 yrs so A wins

· Hypo: A and X own adjacent lots; A adversely owns some of it and puts up a fence; after time the fence falls down; B buys the land from X, thinking that he gets the original parcel of land, and pays accordingly; A then tells him that the land belongs to him, not B. 
· A wins bc land didn’t belong to X to sell in 1st place → you can’t just rely on the records, you should always talk to your neighbors and make sure you agree on where the property line is. 
· Pg 160 #1 1991 A enters adversely on Blackacre-owned by O-98, B tell A to leave, A leaves, B enters into possession. 2001-who owns BA?

Disabilities-pubic policy and AP – in every state the sol is extended if special disabilities are present 

· Specific provisions differ but usually extend for minors, the insane, imprisoned
· True owner or anyone claiming through true owner can bring such an action
· Time periods w/in owner can evict AP:
· If there’s a disability, owner given 10 yrs after disability removed
· Death of true owner=most common way to remove disability
· Disability must be present at the time of actual entry (when cause of action accrued)
· Disabilities statutes are a compromise between the needs of owners and APs

· Problems

· O (owner) in 1976-A enters adversely May 1 1976. Adult when 18.When does A (AP) acquire title?
· O is insane in 1976-dies intestate in 1999. A gets title in 2009
· O’s heir H is under no disability in 1999. A still gets title in 2009 bc H was not owner and so don’t care if he is a minor.  Runs from when O’s disability is removed.  H can only claim through O’s claim.  H’s guardian must look after his interests.
· Now O has no disability in 1976 but dies intestate in 1994-H (O’s heir) is 2 in 1994.  A acquires title in 1997-sol is 21 yrs 
· O=5 yrs old in 1976-1986: O becomes mentally ill; dies intestate in 2001. O’s heir under no disability. A acquires title in 1999-insanity doesn’t count bc didn’t exist at the time the cause of action accrued
· O disappears in 1989-never heard from again-representing B who wants to buy from A-B needs to make sure O didn’t have a disability in 1976
II. The System of Estates (Leaseholds Aside) 

Ch. 3 Possessory Estates-Estates & Land
I. Estates in Land

a. Freehold Estates 
i. Present Interest

1. Fee Simple

a. Absolute

b. Determinable

c. subject to a condition subsequent

2. Fee tail

3. Life Estate

4. Presently vested in possession of land

5. Present interest in land bc vested

ii. Future Interests (Ch 4)
ii. 3 types: fee simple, fee tail, life estate
1. Fee Simple=you own it
a. Absolute=someone has the rts forever-can’t be taken away, belongs solely to the owner

b. Inheritability of heirs was the practice (heir=eldest son) in 1200. 

c. Alienability (1290)through Quia Emptores-could sell or give your land away (not possible before)

d. Statute of Wills (1540)-inheritable by person designated in will-can go to anyone, not just 1st son

e. Fee simple absolute never terminates-longest estate, inheritor can do whatever (Fee simple =fee simple absolute but technically FS is more of a category)
f. Passes pursuant to A’s will (or intestate rules)

g. Creation of FS: “To A & his heirs”-“& his heirs” required by common law but today “To A” is sufficient (& his heirs implied)-doesn’t mean heirs get anything though-“to A” signifies A gets the purchase (who gets interest); “&his heirs” are words of limitation (describes interest A is getting)

· Pg 212 #3: O conveys Greenacre “to A & his heirs”. A’s only child B-runs bills. B’s creditor attach Bs prop-can’t attach GA bc only A owns GA (FS for A)-B has no interest in GA that creditors can attach-B can’t do anything if A wants to sell GA etc bc A owns 

· Pg 214 #2: O (owns BA)-2 kids-A (daughter), B (son). B dies testate, leaving all prop to wife (W). B=3 kids-B1 (daughter), B2 (son), B3(daughter). A= 1 son,A1. O dies intestate-who owns BA?
· In Eng in 1800, B2 would get it (primogeniture)

· Today: we use per stripes distribution=prop divided equally among all in 1st bloodline → O’s land divided in ½-1/2 to A; ½ to B. A1 gets nothing bc A still alive. If B dies, B’s ½ divided equally among 3 kids-not to W though bc B didn’t own O’s prop at B’s death-B has no interest in O’s prop, so no way to convey to W-no interest until O dies

· Inheritance of a FS

· Don’t know who heirs are until person dies-get prop through intestate succession → heir only if they take prop as a result of someone’s (intestate) death

· Ancestors=parents usually taken as heirs if decedent leaves no issue

· Escheat= if die intestate w/o any heirs, state (where prop located) takes prop

· Issue=descendants-not just kids but entire bloodline-ppl from your bloodline → kids, grandkids, 

· Per stripes distribution: split estate =among all kids-if 1 kid dies before decedent, his share passes to his kids (right of representation)

· Collateral=all persons related by blood to decedent who aren’t descendents or ancestors (ex bro/sis, nephew, uncle/aunt, cousin)-if decedent leaves no spouse/issue/parents-bro/sis (& their descendents by representation) take prop in all jdxs

· If person dies w/ will (testate), estate takers are not heirs but devisees(if they take land) or legatees (if they take personal prop)

· Generally, if you have a will but don’t mention kids, cts will give them something bc think you forgo them-so if you don’t want kids to have anything, mention them so cts don’t think you forgot

· No limits on inheritability w/ fee simple (designed to be inherited by whoever turns out to be the heirs)- diff from fee tail

· Pg 214 #5: O w/ son-doesn’t like son’s wife (W) but likes granddaughter (S)-wants to leave prop to S but under law of succession for intestates, land would be given to W if S died w/o a will, kids or spouse. Drafted fee simple as “to S& her heirs on her dad’s side”-cts find this invalid-limits inheritability; can only convey “to S & her heirs”

· To do this, “to S for life, then ti her heirs on her dad’s side”=life estate for S, remainder for heirs on dad’s side

2. Fee Tail

a. “To A & the heirs of his body”=only goes to his issue/bloodline until that runs out. (way to keep land w/ family)
1. A can only sell for duration of his lifetime → no one can permanently get rid of land-always reverts back to fam. Thus, purchasers won’t pay much for this land.

     b. Worked in Eng but not really here-now in most states, fee tails refer to FS or a fee tail that’s broken when conveyed to someone else

     c. Strawman can be used to obliterate fee tail


1. A has land in fee tail-goes to lawyer-wants land conveyed in FS to him→ A coveys to X (lawyer’s secretary for ex) → X coveys back to A (conveyance now a FS)-use of strawman (secretary) to clear title
    d. If no one left in bloodline, reverts back to grantor

Ex. O conveys “To A & the heirs of her body”-A dies w/ only 1 heir (B)-Bides w/ no kids, will all prop to C-C does NOT get the land when B dies-reverts back to O and if O dead, the O’s heirs through intestate succession. If B had son (D) but willed all prop to C, D gets O’s conveyance=Deadhand control= Grantor dead but still controls where land goes





   e. Don’t like fee tail in US bc inhibits free alienability of land (can only sell for duration of seller’s life); dead hand control; want to break up wealth; kids get land even if they’re bad to parents; creditor can’t use land to collect debt



    3. Life Estate





a. “To A for life” or “ To A for life, then to…”=interest in land for person (A’s) life-when person dies, reverts back to grantor unless there’s a remainder





b. 2 parts






1. Present Interest 







a. A has present interest in prop but when A dies, interest terminates-A can’t convey it by will (sale of prop only good during A’s life)-A (grantee) doesn’t decide where land passes





2. Future Interest







a. Person land passes to when A dies







b. “To A for life, then to B”-B gets it after A-remainder in B (remainder to B runs in fee simple)






c. “To A for life”-when A dies, prop reverts back to O & passes intestate to O’s heirs or through O’s will







d. RAP limits how far into future can control







e. LE useful to grantors to get prop where they want it to go (FS gives land indefinitely; fee tail usually construed as FS)

· “To A for life, then to B”
· Can A sell his life estate? Yes but only for his lifetime

· Can X AP land? Yes, only for A’s lifetime-when B gets title in remainder, X’s AP becomes invalid bc B’s interest in land starts when A dies. B has no rt to evict X-sol doesn’t run ag B
· If A is wasting land, B may be able to get title even if A is still alive
· “To A for life, to B for life, then to B’s kids”= 2 life estates & FS in B’s kids

· FS, fee tail, life estate= present interests

· Remainder, reverter=future interests

c. White v Brown (S Ct of Tenn, 1977)


1. Mrs Lide (testator) left either a life estate or FS-ambiguous in her holographic will (drafted by person herself). Lide has no kids, spouse-only bro, 2 sis, 9 kids of deceased siblings (only collateral heirs)


2. Will valid if:



a. Lawyer writes will, must be signed in front of 2 witnesses



b. OR holographic will in testator’s (someone who makes a will)handwriting (w/o lawyer) 





3. in will, executrix named Susan White(niece); house given to Evelyn (bro’s wife) to live in but not to be sold; personal prop to SW (EW’s daughter)






a. If FS: EW can do what she wants w/house & will it to whoever BUT if life estate: on EW’s death, reverts to Lide & her heirs (so will go equally to collateral heirs)






4. Thus, have to infer Lide’s INTENT-Cto allow looks to rules of construction in making wills/Ks







a. Favor a FS over LE when lang is ambiguous-prefer to disposes of entire prop. Idea behind making wills is to allow ppl to decide where all land goes so it doesn’t have to go through intestate succession-w/ will probably intend to entirely dispose of land (if Lide intended a LE, would have designated where it would go after EW’s death)







b. Ct looks at Rules of Construction of Ks/wills etc: says ppl often put in unnecessary lang in wills-“to live in” doesn’t show meant LE, more of a description (ie I give you this car to drive-doesn’t mean a LE in car)






5. SO ct said fee simple & struck out the restraint on alienation (not to be sold) bc can’t have restraints on alienation w/ FS

6. Dissent-“to live in” implies a LE bc she says “not to be sold”& FS allows sale. 

a. Apt language: Lide knew how to give an outright gift-SW’s gift of personal prop had no limitations-if drafter shows he knows how to do something & later makes another gift differently, evi of diff intent-Lide intended 2 types of gifts 

· Any restraint on alienation in FS is stricken bc

· Restraints keep land from reaching best use-decrease marketability (if could sell land, land could be put to better use- econ arg)
· Discourages owners from improving land-can’t ever recoup from sale what owner improves
· Prohibits lender from giving loans-can’t foreclose (take land) if loan not paid off
· Concentrates wealth(like fee tails)
· Restrictions on alienability go ag major premise of FS
· 3 types of restraints on alienation
· Disabling restraint: Grantee can’t transfer his interest
· Forfeiture restraint: If grantee attempts to transfer interest, his interest is forfeited and given to someone else (“to A& his heirs but if A attempts to transfer prop, to B& is heirs”)
· Promissory restraint: Grantee promises not to transfer interest
ii. Defeasible Estates (prop that can be taken away from the grantee-way of giving land w/ condition attached)
1. 2 types of FS: FS absolute (can’t be divested; own;t end if any event happens in the future) & Defeasible fee simple (may last forever or end w/ some event)
a. 2 types of defeasible fees
i. Fee simple determinable-FS ends automatically when a stated event happens
· Look for words of duration-gift only for stated purposes-“so long as”, “while”, “during”, “until”

· Words that just state motive in making gift not enough: Ex “To the school board for school purposes”
· FSD allows a possibility of reverter-break condition, land reverts to O
Ex. O conveys BA to Hartford school board, so long as it’s used for school purposes-FS may continue forever but if not used for school purposes anymore, FS reverts back to O. O may not even be aware BA (bc reversion is automatic) is his again so can involve AP.







ii. Fee simple subject to condition subsequent: Doesn’t auto terminate but may be cut short/divested when a stated condition happens ONLY if grantor re-enters (owner must file suit to retake possession-re-enter)-otherwise stays w/ grantee even after condition is breached. Right of re-entry
* “but if”; “on the condition” “in the event that”-estate may be cut short
Ex. “To the school but if it ceases to be used for school purposes, owner has rt of re-entry”

(Other defeasible fee is FS subject to executory limitation-later)





2. Mahrenholtz v County Board of School Trustees





a. “Land is to be used for school purposes only otherwise to revert back to grantors” (“reverts sound like FSD but “otherwise” like FSSCS???). 1941: Huttons (O) conveyed 1.5 acres to school w/ above lang & 38.5 acres to Jacqmain (purported to give J reversionary interest in school’s grant). 1959 J conveys interest to M (land + any reversionary interest).





b. IL state law: can’t will/sell a reversionary interest. Harry = Hutton’s son-he has reversionary interest. All thought they were conveying the reversionary interest but can’t do this under IL law bc it’s a future interest

c. O dies, reversion lies in Harry. 1973-school stops holding classes on prop. 1977-H conveys all his interest in land to M& H tells school “If I have rt to re-entry, I disclaim it”-which conveyance is valid??

d. If FSD: conveyed it to M in 1973 (when it ceased to be used for school purposes), now M owns

    If FSSCS: H re-leased his rt to re-entry & didn’t own in 1973-M gets nothing bc H had no interest in land at time of conveyance other than rt to re-enter

e Ct says:  FSD- “only” sounded durational to ct indicating O meant school to have land as long as it was needed-no longer (trial ct thought it was FSSCS)

· Compare Mahrenholtz to:
· Latham: “Land granted to RR co forever for uses & purposes mentioned & no other”- Ct said FSSCS. “forever” denotes land given until something happened, when it could be taken away

· McElvain: “track to be used for mill purposes & if not title reverts back to former” Ct says FSSCS BUT issue not about whether grant was FSD or FSSCS- about whether condition was breached. M didn’t decide whether condition was breached, only what type of estate conveyed

· CA abolished FSD by statute- only have FSSCS-to eliminate confusion. Chose FSSCS bc it involves pos action on pt of owner. Policy: FSSCS lets world know who owns the land/title-provides security

· FSD doesn’t explicitly say who owns land-makes prop unmarketable. W/ FSSCS can look to see if action has been taken to re-enter/retake

· If grantee strikes oil on land he gets it bc grantor can’t re-enter/revert unless condition has been breached bc grantor has no interest in land until breach

· Pg 250 #5: O conveys “to A & his heirs as long as land not used for sale of alcohol & if this happens, O has rt to re-enter”. A opens restaurant-dish cooked w/ liquor & champagne served w/ Sun brunch-B wants to buy restaurant-how to advise B?
· Lang conflicts- “as long as”-FSD but “re-entry”- FSSCS . If condition has been breached, A may not even still own land if FSD & reverted to O. Or of FSSCS, has sol run or can O still re-enter?

· Is there a breach? Alcohol not really sold-champagne free BUT could arg it’s included in price of brunch. If B adds a bar, not a problem if sol has run BUT if not, B subject to same conditions as A

3. Mountain Brow Lodge…v. Toscano (Ct of App of CA, 1968


a. L conveyed prop w/ restriction- if don’t use it for lodge purposes OR if they sell it, reverts back to the owner. L says this is a fee simple absolute(suing to quiet title)


b. 2 issues



1. Restriction on alienability




a. Ct strikes out sale restriction bc can’t have a restriction on rt to alienation in FS → conveyance becomes prop for lodge use only & if they don’t use it, reverts back to grantor 


 2. Is constraint on use valid? YES




a. Allows the restraint limiting prop use-L can still sell w/ this type of restraint (doesn’t go ag alienation)




b. Policy: These grants usually given to charitable orgs-cts want to encourage this. Donors may want to restrict land use to charitable purposes. (although ct realizes this still like a restraint on sale, allow it for above)


c. Ct says this is FSSCS w/ title to revert back to grantor if land ceased to be used for lodge purposes


d. DISSENT: land use restriction equivalent to restraint on sale bc under this restriction, only a buyer who intended to use for lodge purposes→ lodge can charge a lot, dec list of potential buyers, dec marketabilility of land


1. MAJ says grantors should be allowed use restrictions


e. Contrast NE ct approach-land conveyed to RR co for headqtrs only-ct said condition limiting alienation & land use void bc unreasonably affects the marketability of land adversely


f. Cts (not using CA approach) sometimes look at remedies involved, how narrow the list of potential buyers becomes, if restraint on use is to make an efficient land use


g. Other restrictions



1. Family: mixed-some say use restrictions void bc don’t want ppl controlling their families (policy)



2. Race: no longer valid to restrict land use to those of a certain race only



3. Marriage: most cts allow restrictions that maintain support (given to wife as long as she needs support) but not restrictions that restrain remarriage-to my wife but if she remarries to my son”-wife may not remarry but cohabitate & cts like marriage
· Restraints ag marriage, alienation, race ALL stricken
· BUT in general (and in CA), restraint on land use upheld
III. Future Interests in Land (Chapter 4)

A. Intro



1. Has possibility of becoming something in the future


2. Future interest gives rts to its owner-“to A for life, then to B”-B has present rts & liabilities, B can sell/give away remainder, can enjoin A from committing waste, sue 3rd parties who injure land or claim title hostilely. If B dies, remainder transmitted to B’s heirs. No rt to present possession for B but a presently existing interest

B. Future Interests in the Transferor/grantor 



1. Reversion


a. The interest left in an owner when he carves out of his estate a lesser estate and does not provide who is to take the property when the lesser estate expires.



b. Retained interests that remain vested w/ grantor

· Ex. “To A for life”-O has reversion in FS that is certain to become possessory. Upon A’s death either O or O’s heirs entitled to possession

· Ex. “To A for life, then to B &her heirs if B survives A”-O has a reversion in FS BUT not certain to become possessory-if B dies 1st, O has possession but if A dies 1st, O’s reversion is divested on A’s death & will never become possessory
· In both above, O has reversion-not possibility of reversion-no such thing
· Grantor must grant only part of his estate to have reversion & must grant a lesser estate
· Ex. “To A for life, then to B”-no reversion in O-goes to B/B’s heirs when A dies

· Ex. “to A for life, then to B & heirs of her body”-reversion in O when heirs of her body runs out → reversion after a fee tail!
· Ex. “to A for life, then B & her heirs if B attains 21 yrs before A dies”. B is 15-reversion in O bc chance A will die before B reaches 21

· Ex. “to A for life, then to B for life”-when O dies, gives everything to C → when A&B die, C owns land through reversion in O

· Ex. “to A for 20 yrs”=lease, O has reversion after the lease expires

5. Possibility of a Reverter

a. FSD=the present interest; this is the future interest

b. Land immediately reverts to O if not used for stated purposes



3. Right of Entry



a. O has rt of entry when he conveys an estate in FSSCS & retains the power to terminate/cut short the estate (when condition broken)-requires pos act by O



C. Types of future interests in the transferee-3 types

* Allows grantor to keep control in future (limited though)-future interest in some 3rd party (someone other than O)




1. Remainder (Vested or Contingent)





a. Requirements  






1. Capable of becoming possessory upon the natural expiration of the prior estate →prior estate must expire on its own (only need possibility- not certainty- of future possession)






2. Does not divest any other interest







a. Doesn’t divest present interests







b. Present interest naturally expires-only 2 types do this: Life estate (to A for life) and Fee tail (to A & heirs of her body)-just life estate for this class





3. Anything other than a future interest? Not a remainder






4. Remainder ONLY come after life estates or fee tails!!! BUT just bc it’s a life estate, doesn’t mean future interest is a remainder!!




b. 2 Types






1. Vested-2 requirements






a. The holder must be an ascertained person 







1. Not someone who isn’t born








2. Not someone don’t know







b. The remainder becoming possessory is not subject to a condition precedent (only has to wait for prior estate to naturally expire)

Ex. “To A for life, then to B”-remainder bc possessory upon natural expiration of prior (A’s) estate & vested bc know who B is (ascertained) & not subject to a condition precedent

Ex. “To A for life, then to B & his heirs”-vested remainder in B-A=life estate; B=FS







c. 3 kinds of Vested Remainders








1. Regular: “to A for life, then to B”-regular vested remainder, nothing happens to B’s interest








2. Vested remainder subject to complete divestment








a. Look for a condition subsequent (“but if” clause)-classify interest from left to rt

· Ex. “to A for life, then to B, but if B dies before 21, then to C”

· A=life estate; B=vested remainder but bc of condition subsequent (but if B does before 21), land can be taken from B (divested) & given to C → B’s vested remainder is subject to complete divestment by C

· Compare (words matter!!)

· “to A for life then to B if B reaches 21, otherwise to C”-this is a contingent remainder-subject to condition precedent-doesn’t vest unless B reaches 21 but once condition is met, remainder vests

· “to A for life then to B but if B doesn’t reach 21, then to C”-vested remainder subject to total divestment-condition subsequent (But if)-if condition not met, land can be taken away

· If have an interest where B has meet a condition-it’s a contingent remainder

· If B can lose interest based on a condition, then it’s a divested interest

· In 2nd above, “then to B” made before any prior condition → grant given w/a condition subsequent
3. Vested Remainder subject to partial divestment/ subject to open


1.Someone meets vested remainder requirements (ascertained, not subject to condition precedent) BUT someone else could come along & have some claim → divestment only partial bc might have to give some up 

* Ex. “to A for life, then to A’s kids”-when grant made A has only one child (B)-B is vested but may not get all of estate if other kids come along. Not contingent bc ascertained persons exist at time interest is created-always look at possibilities, no mater how remote (even if A is 80, may still have more kids)
 * “to A for life, then to B & her heirs” → B has (indefeasibly) vested remainder in FS absolute-certain to become possessory upon A’s death-either B or Bs successor in interest will take possession






2. Contingent Remainder-when 1 vested requirement not met → Interest in an unascertained person OR possession is subject to a condition precedent (any condition precedent that must occur before B gets to vest)

· Ex. “to A for life, then to A’s kids who survive him”

· Contingent bc unascertained (don’t know which of A’s kids will survive him) & subject to condition precedent bc kids must survive A → life estate in A; contingent remainder in A’s kids; reversion in O
· Ex. “to a for life, remainder in B’s heirs” (B alive when interest created)

· Remainder bc follows natural expiration of prior estate

· Contingent bc B is alive → unascertained bc B doesn’t have any heirs until he dies
a. If condition hasn’t occurred, then contingency remainder destroyed & reverts back to O
*Ex. “to A for life, then to B if B reaches 21 otherwise to C”- contingent bc condition precedent (B must reach 21) but if not 21, goes to C



2. Consequences of remainder being vested or contingent (4)





a. Vested remainder accelerates into possession whenever preceding estate ends (if there’s a condition, wait for it to be met, then vested)-contingent doesn’t-if condition hasn’t occurred, contingency remainder destroyed-back to grantor





1. “to A for life, then to B but if B does not reach 21, then to C”-if A dies before B=21, B takes possession when 21 BUT if B dies before 21, C takes possession → vested remainder subject to total divestment





2. “to A for life then to B if B reaches 21”-if A dies before B=21, B doesn’t take possession at all-reverts back to grantor




b.. Under common law, contingent remainders destroyed when/if it didn’t vest when preceding estate terminated BUT most states no longer use this rule-judges don’t like contingent remainders bc they’re uncertain (deal w/ grants to unascertained ppl)





c. Contingent remainders can’t be sold-vested can-no longer used in most states





d. Contingent subject to rule ag perpetuities-vested not

Hypos: 

· “to A for life, and in the event of A’s death, to B & her heirs”

· “to A for life, then to B for life, then to C & her heirs”

· “to A&B for their joint lives, then to the survivor in FS”

· “to A for life, then to A’s kids who reach 21”

Tips:

1. If the 1st future interest in the grantee is contingent remainder in FS, 2nd future interest is also a contingent remainder

2. If 1st future interest created is a vested remainder in FS, 2nd future interest in a transferee will be a divesting executory interest

3. If a condition is incorporated into description/gift to remainderman, then remainder is contingent BUT if after the words giving the vested interest, a clause is added divesting it, the remainder is vested

I.E. “to A for life, then to B & her heirs, but if B doesn’t survive A to C & his heirs” → B has vested remainder bc no condition precedent w/in commas setting off Bs gift (then to B & her heirs)-phrase “if B doesn’t survive A” comes after commas & is a divesting condition & a condition precedent for C’s interest VS 

“to A for life, then to B and her heirs if B survives A”-condition if B survives A incorporated into gift
· Law/ct has a preference for vested remainders!
6. Executory Interest (3rd type of future interest)

a. Cuts short/divests a prior estate-doesn’t follow the natural termination of the prior estate

b. Future interests that are NOT remainders

Hint: If A doesn’t have a fee tail or life estate, B has an executory interest



      c. 2 types-shifting & springing




1. Shifting executory interest




a. Divests the transferee, not the grantor

Ex. “To A, but if A marries, then to B”-FS subject to executory limitation to A; B only has an interest on a condition that A marries (B=executory interest-divests A’s FS)



2.  Springing




a. Divests the grantor

Ex. “To B one year from today” → B’s future interest=executory interest- divests the grantor (takes land from grantor one year from today)

Ex. “To A for life, then to A’s kids 1 year after A dies”: A=life estate but just bc it’s a life estate doesn’t mean it’s a remainder bc when A dies, reverts back to grantor for 1 year and then goes to kids → kids executory interest takes from the grantor (if stopped after kids, it would be a remainder). Kids interest not a remainder-not following natural termination of A’s life estate AND divests O’s prior estate after 1 year



d. FS Subject to an executory limitation




1. “to B, but if B marries D then to C”

B=FS subject to executory limitation -not FS determinable (doesn’t automatically revert to grantor), not FSSCS (no rt of entry). B has a present interest

C= shifting executory interest-C’s interest divests/cuts short B’s interest (B not grantor, so shifting)

· FS or life estate could be the present interest to be followed by future executory interest 

· Compare: 

· To B for life, but if B marries D, then to C”. B =Life estate subject to excutory limitation-present interest, given to B now. D has nothing. C=shifting executory interest(future interest)-not a remainder bc doesn’t follow natural termination. If B never marries D reverts back to O when B dies
· To B for life then to C if B marries D” B=life estate. C=contingent remainder (follows natural termination of prior estate & subject to condition precedent-B marrying D). If B doesn’t marry D, reverts back to O when B dies (O=reversionary interest)

· “To B for life, then to C if B marries D, but if not then to E” B=life estate. C=contingent remainder (on B marrying D). E=contingent remainder (on B not marrying D) 
· 1 contingent remainder usually followed by another
· A FS’s future interest is only in O

· When the future interest is some 3rd party (not O) then present interest MUST be a FS subject to executory limitation???
· Condition precedent always in same phrase as the grant-must satisfy that condition before can get land
· Condition subsequent-grant given, condition more like an afterthought (usually comma separating grant & condition)
D. Rule Against Perpetuities 
* to keep ppl from tying up land forever-cts want land to be controlled by the living




1. No interest is good unless it must vest, if at all, no more than 21 yrs after some life in being at the creation of the interest



2. An interest is void unless it vests or fails w/in 21 yrs of some life in being




3.If, considered at the time of the conveyance, the interest must vest either 1) w/in 21 yrs after the death of some life in being OR 2) never, the interest is VALID. BUT if it is possible (however unlikely) that the interest will not vest w/in 21 yrs after the death of some life in being, the interest is void from the outset
· Is it possible for the future interest to vest more than 21 yrs after the death of the last life in being???

· If yes, rule is violated….if no, the interest is valid under the rule
· Judged by things that COULD happen, no matter how unlikely
· Life in being is someone who is 
· 1) identifiable at the time of conveyance (alive) 
· 2) relevant in some way to the grant 
· 3) not a member of an open class
· If grant conveyed to A’s kids, A is relevant bc his kids
· If A can have more kids, this is an open class
· If interest violates RAP, the ct will strike it out → O conveys “to A for life, then to A’s 1st child to reach 25”- (A has no kids 25 or older) - no validating life, so contingent remainder is void bc can’t prove A’s 1st child will reach 25 21 yrs after A’s death. Contingent remainder struck from instrument-leaves life estate in A w/ a reversion in O

· Validating lives don’t have to be persons mentioned in the instrument-can be persons who can affect the interest of the trust
· “To my grandkids who reach 21”-O has 2 kids, 3 grandkids under 21-2 kids are the validating life bc all grandkids will reach 21 yrs (if at all) w/in 21 yrs after death of O’s 2 kids, so gift is valid.

· Gift can’t violate RAP if it’s vested upon creation

· “To A for life, then to A’s kids for their lives, then to B”-remainder in B is vested upon creation-valid bc vested in interest now (although B’ remainder could vest in possession at the death of A’s afterborn kids)

· Fertile Octogenarian Rule: “any living person is capable of having a child”-no matter how unlikely (still possible for a 85 yr old woman to have baby)
· RAP includes gestation period→ 21yrs + gestation

· A (man) dies, 8 months later wife gives birth-still counts even though kid reaches 21 21yrs + 8 months after A’s death
***HANDOUT ON RAP***
· Ex. “To A for life, then to X (1yr old) for life, then to X’s 1st kid to reach 21”-X=life in being-relevant, not member of open class, ascertained-will vest or fail w/in 21 yrs of X’s death. A can’t be life in being bc don’t know if X’s 1st kid will reach 21 w/in 21yrs of A’s death
· Ex. In a will: “to such of my grandkids who reach 21” → O is dead. O’s kids=lives in being bc ascertained, relevant & closed class (bc O is dead). When last kid dies, will know whether any grandkid will be 21 21 yrs after death, so valid

· Ex. Same language but this time in a deed-O is alive. O’s kids not lives in being bc now an open class-no one else can be a life in being-any other kid O has not a life in being bc made after grant-invalid

· Unborn Widow case: “ To son for life and upon son’s death to son’s widow for life & upon the death of the survivor of son & son’s widow to such of their issue as shall then be living”-at time of conveyance, son & son’s wife A alive.
· Gift to son valid; gift to widow valid (son=measuring life-given to widow immediately). Doesn’t matter if widow was unborn at time of the conveyance bc her interest must vest 21 yrs after son (her husband’s) death bc he’s the measuring life. But if son married to A at conveyance but then divorces A & marries L (unborn at time of conveyance), L can’t be the measuring life for their kids-son must be the measuring life for them BUT L could live more than 21 yrs after son dies-kids don’t get grant until L dies → invalid bc “widow” is unascertained category
· “Case of slothful attorney”: “to such of my grandkids as are living when my will is admitted to probate”. O dies, survived by 2 kids, 3 grandkids-O’s kids=measuring life BUT will may not be admitted to probate 21 yrs after O’s death-rare but could happen

· “To a for life, then to B if B attains 30”-B=measuring life-when grant given to a specific person, can use that person as the measuring life- grant certain to vest or fail w/in 21 yrs
· “To A but if liquor ever sold on premises, then to B’s kids” B is alive. B=measuring life but uncertain if B’s kids will get it w/in 21 yrs of Bs death bc liquor could be sold 300 yrs in the future-B’s kids not measuring life bc=open class. A not for same reason as B
· If B grants to A: “to A, but if liquor is ever sold, to B”

· B=grantor now-so retains a reversionary interest-exempt from RAP
· RAP doesn’t work ag reversions (includes future interests retained by grantor, rt to re-enter or possibility of reverters)

· If “to A, so long as liquor is never sold” → reversion in O

Modern Approach to RAP

· Most state don’t have common law RAP

· Cy Pres doctrine: Try to get as close to grantor’s intent instead of invalidating. For ex, “to A for life, then to A’s 1st kid to be 25”, change to 21-would be invalid under common law

· Wait and see doctrine: wait to see if a contingent interest actually vests w/in 21 yrs-if it doesn’t vest w/in 21yr period, then it becomes void. Good bc transferee gets interest, which grantor intended but have to wait around to see.

· Uniform Statutory Rule Ag Perpetuities (USRAP): complies w/ either RAP or w/ 90 yr wait & see period 
· CA: Can vest either w/in 21 yr or 90 yr period

IV. Concurrent Interests in Property (Ch 5)

A. Tenants in common: 2 or more share a separate but undivided (each has same rt to entire prop) interest in the whole prop
a. Interest can be conveyed in will or deed or sold/given away at any time-BUT only his interest, no more
b.  No survivorship rts (prop goes to heirs when tic dies). A&B tic-B wills to C-B dies-now A&C are tic (w/o will, would go to B’s heirs upon death)

B. Joint Tenants
a. Each has undivided interest in the whole prop- JT together regarded as a single owner

b. Rt of survivorship-when 1 JT dies, other keeps same interest-nothing “passes” to surviving JT bc always had undivided interest in the whole prop-B can’t dispose of interest in will/deed-upon B’s death, entire interest belongs to A (B’s interest vanishes, doesn’t pass)-vanishing really legal fiction
i. Avoid probate-A keeps everything-no need to collect& distribute assets, find will etc which can be expensive & long
ii. Creditors can’t come after prop bc no probate → if B has debt upon death, can’t come after Blackacre

c. Still have to pay fed estate tax - nothing technically passes but considered a transfer for tax purposes → a taxable event

d. Requisites (4)-if one is severed later, JT becomes tic
i. Time-both must obtain title at the same time

ii. Title-must all acquire title by the same instrument-can’t get JT by intestate succession
iii. Interest-al must have =interest & undivided shares 

iv. Possession-all have rt to possession of the whole BUT 1 JT can vol give up possession to the other

e. Severing JT: If 1 JT conveys/sells interest during lifetime, becomes a tic-A&C not JT but tic → can now will/deed share or allow to pass through intestate succession

1. Riddle v Harmon (Ct of App CA, 1980) 



a. P had JT w/ husband- didn’t want him to get land when she died (wanted to decide where prop went)-as a JT if she wrote a will, it would be disregarded bc she has nothing to will bc her interest disappears on her death



b. Can use strawman to sever JT-convey to him, convey back-P here conveys interest to herself to sever JT-H says this is invalid-not a legally recognized transaction & upon her death, will is invalid so he retains entire prop interest



c. CA Rule (from this ct): can convey to self-same idea as w/ strawman but more efficient-strawman is outdated. Still have to sever 1st though-can’t get go straight to will: ct wants to be sure grantor intended conveyance AND bc JT & survivorship rts can be very beneficial



d  JT not unbreakable-if she wanted to make unbreakable, make a trust-“To A&B for life in JT & upon death of 1, prop goes entirely to other”
· * JT is a fee simple*

· Hypo: A owns land solo, wants to own w/ S in JT-old common law required strawman transaction (A to strawman →back to A & S so get title at same time)-CA statute-don’t need strawman-A can deed prop to himself &Sso get title at same time still

· Don’t have to give actual notice of severing JT-but if JT recorded in county recorder’s office, must record severance-don’t want situation where JT severed but not recorded so if sev. JT dies 1st, person who was willed prop shows severance but if other JT dies 1st, no one sees severance.CA requires record of severance to be valid-still doesn’t require notice bc other JT can check record-have 3 days after death to record severance 

· JT can be severed at ANY time

· If JT die in same accident, whoever died 2nd-even if by seconds- bc interest goes through 2nd’s will. If you don’t know order of death, treat prop as equal share & passes according to each JTs will
2. Harms v Sprague (S Ct of IL, 1984)-does mortgage sever JT?

a. JT w/ 2 bro-1 mortgaged his interest-did this sever JT?



a. Ct said mortgage doesn’t sever JT bc mortgage is not a conveyance-don’t want ppl to inadvertently sever JT (this is the maj view but some cts allow mortgage to sever)

b. Mortgage theories



1. Title Theory of Mortgage: title conveyed when you mortgaged-go title back when you paid off loan-not used often



2. Lien Theory of Mortgage: w/ docs that transfer title for the purpose of borrowing $/security, title isn’t transferred-no severance-maj view


c. Does the mortgage survive the death of the mortgager?



1. No-when JT who mortgages dies, so does any mortgage/lien bc can’t have lien on something that doesn’t exist & when JT dies, interest in prop vanishes

· Conveyances don’t eradicate liens-sell to X, lien stays w/ prop

· 2 rules from this case: mortgage doesn’t sever JT (universally held); mortgage doesn’t survive death of JT (cts split)
· Lenders then want to foreclose asap bc if mortgager dies, cant recover from other JT

· A&B are JT-A conveys interest to C for 10 yrs (lease) but A dies after only 5. Lease expires on A’s death → all goes to B-leases don’t sever JT
· A owns land-leases to B for 10 yrs & sells to X-X only gets it after lease ends-same if A had willed interest to X
· Joint Tenancy Bank Accts: w/ real estate, only look at the title-not grantor’s intent-buyer has to be able to rely on title-no one would buy if they thought prop could be taken from them in the future. Diff w/ bank accts/personal prop/safety deposit boxes-ignore actual title on doc & look to intention.
· Banks only allow JT accts to protect themselves-don’t want to deal w/ who has access when-give all equal access → look to opener’s intent

· Agreement signed w/ bank, providing the acct belongs to the survivor is not controlling in most states-merely protects the bank if it makes payment to the survivor-but most jdx say surviving tenant takes the sum in a JT acct unless there’s clear & convincing evidence a convenience acct was intended

· During lifetime, most jdx say JT acct belongs to the parties in proportion to the net contribution of each
· Some open JT bank accts bc of survivorship-A opens w/ B but doesn’t want B to take anything until A dies (JT to avoid probate) OR for convenience-B only has access to acct in case A gets sick etc-no survivorship intended, only emergency access

· A&O JT but only so A can get $ when O is sick-cts don’t give A access when O dies c only meant for convenience

· $ in H;s saving acct-W or son?-if H&W in JT, probably given to wife bc son only there in case both die (survivor)

· Cts infer intent from docs/letters, what bank ppl remember, 3rd party testimony, possible private arg on side-testimony doesn’t always work-esp when self-serving

· Creditors: A&B JT bank acct-A’s creditor’s can only reach/get what A put in-if A put in $0,creditors can’t get anything
V. Relations among concurrent owners (during their lifetime)

1. Partition of jointly held real estate



a. Both JT and Tenants in common can divide prop, giving each their own share, w/o the consent of the other. Or when cotenants can’t get along, partition →any cotenant can partition at any time-consent/good reason/wrongdoing NOT required- absolute right to partition



1. 2 ways to partition





a. Partition in kind





1. Ct divides land so each owns a portion (FS in portion)-physical division of land






2. ISSUE: how to determine the value of the land




b. Partition in sale





1. Sell land, divide up proceeds according to each’s share in land ownership-neither owns anymore (unless 1 cotenant buys prop at the sale)



b. Delfino v Vealencis (S Ct of CT, 1980)




1. P&D=tenants in common-P owns 69%; D owns 31%. D has garbage collection business & house on land. P wants to sell all of prop-wants to develop res bldgs on land (selling only a part will devalue prop)-P plans to buy prop at sale. Thus, P wants partition by sale (financially better by sale) & D wants partition in kind (wants pt where she’s living)



2. RULE: Cts favor partition in kind UNLESS land can’t be physically divided (based on physical attributes of the land) OR





b. Interests of the parties better served by by sale






1. Larger parcel brings more $ than 2 smaller




3. Trial ct said partition by sale best-this ct says in kind best




a. D’s business would hinder P’s dev of res bldgs which the ct said was the best use of the prop




4. Although by sale is more econ efficient, easier, fairer-can divide sales proceeds to the nearest penny → no room for error AND in kind can be hard bc many ways to divide prop (physical attributes/roads) so rely on expert’s appraisals leading to battle of experts. Also, market value might be higher for pt (ocean) → most of the time cts do partition by sale (either bc its fairer or bc both parties want it)



5. But here D has house on land, lived there long time, by sale would force her to leave-not fair to D → favors those who lived on land staying on land




a. Cts don’t always do this bc both have = rts to prop





b. Johnson v Hendrickson (note)- agricultural land






1. D(1/3) built farm on lot adjacent to his share of prop → wants in kind to get pt where house is & bc near farm (even would take less land)

2.  Other 2/3 want by sale bc more $ to sell as whole esp bc agricultural land-P said prejudiced by in kind
3. Ct agreed w/ P-didn’t acct for D’s preference bc of house etc. Said preference of 1 cotenant irrelevant bc each has equal rts, so shouldn’t look at preferences



c. Other ways to partition

1. Lottery: Gray v Crotts-divided land into 4 = parcels-used lottery system to decide who got which-didn’t acct for fact 1 had house. Said random was fair bc no cotenant had greater rts to a part




2. Partition by time





a. Rocking chair granted to 2 kids (tic w/ chair), fighting over it, bring partition action-ct says partition by time-each has 6 months w/ it 

· Written agreement never to partition-A brings action to partition-agreement is void bc it’s a restriction on alienation, which is not allowed under JT or tic-absolute rt to partition (exception sometimes when reasonable reason not to part)
·  Don’t need to go to ct re: partition unless there’s dispute-when all agree, no need for ct

Summary
· Statutes tell cts which way to favor partition of land (by sale or in kind)

· If jdx is in kind but want by sale, prove prop worth more as whole than in 2

· w/ in kind, no party gets preference to piece of land

· Never a question of when you can partition-only ? of how

· Benefits of co-ownership: allow ppl to get more prop through joint ownership when can’t afford to buy whole thing

· BUT inefficient- cts often terminate bc ppl often disagree on what to do w/ prop

· Unintended effects of partitioning

· If tic, any prop holder can sell share to X – X can bring partition action

VI. Sharing the benefit & burdens of co-ownership

A. Spiller v Mackereth
1. S&M own bldg as JT-rented to tenant, who moves out- S moves in & used bldg- M asks S to pay ½ rent or move out in a letter. Ct says letter worthless-can’t make JT pay rent unless S ousts M → follows maj

2. Maj rule: any JT or tic can go in & use land himself w/o paying rent to other cotenant unless he ousts cotenant bc all cotenants have =rt to land




a. If B asks to use land & A says no, A ousts B & now owes B rent



b. Ouster owes the other rent bc preventing them from using the land but to show you’ve been ousted have to try to use land & be prevented from use-no ouster if no attempt to use land is made


3. Minority rule: Cohen: if one cotenant uses entire prop, he’s liable for ½ the rent-no need for an ouster –simpler rule than maj but discourages use of prop


4. Hard for ouster to AP bc both cotenants have = rts to land/to be there →sol wouldn’t run


B. Swartzbaugh v Sampson


1. Husband & wife are JT to 60 acres of land-H leases pt to D for 10 yrs (2 5 yr terms)-D wants to make boxing arena but W ag this. W doesn’t sign lease-sues to cancel lease- bc she didn’t consent to it, should be void



2. Ct says: leases don’t sever JT



a. 1 JT has rt to sell/ lease out prop & other can’t cancel this BUT lessee gets no more than what leasing JT had. Both D & W entitled to entire land now (D JT w/ W in a way now)




b. Wife’s remedies





1. ONLY way to get rid of D-when H dies, his interest in prop vanishes & so does D’s





2. If H alive at end of 10 yr term, he could renew lease





3. If D bars W from use of any pt of land, he has ousted her & she’s entitled to 1/2  fair market value of his leased pt for time she’s been ousted BUT she could also oust him





4. Partition 






a. W can partition entire 60 acres (doesn’t need H’s permission) by sale or in kind-better in kind. Or could partition (in kind or by sale) for the 10 yr lease term-after lease ends, interest goes from D to H. If by sale, she’d get ½ the partition amt but he’d get other ½ and still be on land-could do anything he wanted on land. 




3. S can’t AP bc lessees can’t AP ag the leaser 

VII. Accounting for Benefits, Recovering costs

A. Accounting is an equitable action brought among co-owner/co-tenants-ct accounts all money in/out & decides who should get what-often used in partition actions. Rts adjusted when prop is being sold or partitioned 
B. Rents v Profits
1. If 1 JT or tic uses land himself & makes a profit, doesn’t owe other anything 
2. BUT if leases to 3rd party, JT/tic owes other their share-other can either get ousted, disaffirm lease, & sue OR affirm lease & recover some of the rental income-HAVE to affirm/disaffirm lease
3. All jdx: whatever rent is earned, must give other tenants their % of rental income-based on actual receipts, not fair market value 

4. BUT if only leasing your share, may not have to acct



C. Taxes/mortgages/other carrying charges




1. If 1 cotenant writes tax check/payment for mortgage, he can sue others for their share of the payments




2. Minority rule: if 1 cotenant is sole occupant, not considered an ouster but others aren’t liable bc he’s the only one on the prop. Some cts say he’s entitled to compensation for tax payments only-not mortgage



D. Repairs & Improvements



1. Necessary Repairs-cotenant who made repair has no affirmative rt to contribution from others if there’s no agreement-too hard to decide what’s necessary. He’ll get a pro rata share if/when land is partitioned but if not partitioned, no pro rata




2. Unnecessary Repair-Not entitled to payment




3. Improvement-no rt to contribution from others if no agreement BUT if partitioned in kind, improved portion goes to the one who improved unless this is detrimental to others OR if by sale, proceeds distributed to award the improver the added value brought by his improvement (if any)





a. If improvements don’t inc the value, no compensation




4. No reimbursal until sale of the prop

Summary of Ch 5

· JT

· Advantages: avoid probate bc of rts of survivorship, more prop for $

· Disadvantages: can be served unilaterally (Riddle) → may think you have JT when you don’t; can partition land even if all cotenants don’t want it; 1 cotenant can lease w/o others consent-others have less than adequate remedies (Swartzbaugh); rts of survivorship no set in stone-someone could sever JT
VIII. Ch 6: Landlord Tenant Law


A. Types of leases



1. Term of years: lease sets forth the duration w/ a definite ending date-neither LL or T has to give notice of moving out if lease expires. T has no rt to renew. T may be liable for unpaid rent if he moves out early



2. Periodic Tenancy “To T from yr to yr beginning Oct 1st” (month to month; yr to yr)-no definite ending date, renewable. Periods of fixed tenancy until LL or T gives appropriate notice to terminate




a. Notice, must be in writing & =to amt of the period NOT to exceed 6 months-so if month to month, notice=1 mo before the ending time of the next period. Yr to yr requires 6 mo notice under common law

Ex. If Oct 1st is start date for yr to yr, earliest you can get out is Oct 1st of next year, so must notify by March30th-6 mo before end of period-not 6mo before you want to leave.



b. LL can terminate lease under periodic tenancy unless it’s rent controlled
Ex. Lease: no fixed term/ending date at “annual rate of $24,000 payable $2,000 per mo at the 1st of each mo”…although rental period unclear, assume it’s a yr when giving notice

Ex. T (mo to mo) notified LL on Nov 16 she would be vacating on Nov 30th-T did, LL rerented but was notice sufficient? NO-if lease started on Nov 1st, earliest she could move out is Dec 30th. If lease started before Nov 1st but notified on Nov 16th, T has to stay through Dec. T is liable for Nov rent. T gave improper notice but still counts as good notice (not discarded) but T has to pay for Dec. BUT T can’t revoke desire to move out-LL can rely on notice to leave & try to re-rent 
· Tenancy at sufferance (holdovers)=when T remains in possession (holds over) after termination of the tenancy. Common law gives LL 2 options: eviction plus damages OR consent (express or implied) to the creation of a new tenancy 


B. The lease: create certain rts/duties/liabilities/rememdies based on LL-T relationship. Considered both a conveyance (bc creates prop rts) & a K so have K rts (bc contains certain promises-promise by T to pay rent etc)


C. Delivery of Possession: most jdx require leases to be in writing (some allow oral leases if rental period is less han 1 yr)


1. Hannan v Dusch (1930)




a. P leased prop from D (term of yrs for 15 yrs w/ move in date) P arrives, old tenant still on land. D says his only obligation was to legally put P in possession of the land-doesn’t have to insure land is vacated. P sues. Who’s responsible for getting rid of holdover T? 

(If lease stated L has no duty to make land inhabitable, P has no claim)




b. 2 approaches: American & English





1. English: L must actually put T in possession- always implied in K-unnecessary for it to be express





2. American: L has to provide the rt to possession only, meaning no one has legal rt to be on land but T (so D can’t rent to 2 ts simult)




c. D won bc ct applied American → holdover T had no rt to be on land but D has done nothing wrong-up to P to get old t off-can sue to evict

· Often cts put liability on party w/most knowledge-here LL would have more knowledge of whether old T left & in better position to take old T to trial (LLs probably have more knowledge of eviction procedures etc)
· Most jdxs adopt American rule but English probably more efficient


D. Subleases & Assignments



1. Assignment: T1 → T2 →LL: T1 conveys to T2 remaining interest in lease-after T2, goes back to LL. T1 retains no rt in the lease. During lease, T has full prop interest-LL only has reversionary interest when lease ends.


2. Sublease T1 → T2 → T1 → LL T1 doesn’t convey entire leasehold bc reverts back to T1 (T1 maintains a reversionary interest) when sublease is up. At the end of lease term, reverts back to LL



3. 2 ways T1 liable for rent-only have to met one, not both




a. Privity of estate w/ LL




1. Normally: T’s interest butts up ag LL’s-so absent any transfer, T always in privity of estate w/ LL




2. Assignment: now assignee’s interest butts up ag LL’s soT out of privity of estate w/ LL





3. Sublease: T’s interest still butts up ag LL’s so still in privity of estate during sublease period, so T is liable for rent subleaser doesn’t pay




b. Privity of K (lease like a K): if there’s a promise/affirmative covenant in the lease, T is liable to pay & in privity of K→ look to lease for affirmative promises





1. When T1 assigns or subleases, still bound by privity of K unless LL signs sep doc to let T1 out-otherwise T1 is liable





2. 2 ways T2 can be in privity of K






a. Express promise: T2 enters an agreement w/ LL where he promises to pay rent → T2 is liable to LL if there’s an express agreement. If T2 is in privity of K, doesn’t matter if T2 is subleasor or assignee bc liable under privity of K






b. 3rd party beneficiary: clear K meant to benefit 3rd party. Cts are split over how to enforce this.

Ex. A Ks w/ B-A will move in as Bs maid if B pays for A’s son C to go to college. A does this but B breaches-doesn’t C’s tuition. A has a cause of action ag B but does C?


* Cts that don’t use 3rd party beneficiary rule say no bc C not part of K


* Cts that do say yes bc C intended to be pt of K& is a 3rd party beneficiary of K
* T in privity of K w/ LL; subleases to T1 (LL not pt of sublease), T1 not liable to LL under most jdx (diff if an assignment)


4. Ernst v Conditt: E leased to Rogers (R). R built go-kart track & made other improvements. R then leases to C but C wants lease extended 2 yrs, so renegotiates w/ E. R sells to C (w/ extended lease)-C stops paying rent but keeps possession until end of term. E sues C for unpaid rent. C says R liable for unpaid rent, not him. Who is liable depends on whether an assignment or sublease was made.




a. R made an assignment bc it was for entire term → R not liable to E under privity of estate




b. Privity of K: Under original lease, R was in privity of K w/ E so even though R made an assignment, still under privity of K- nowhere in assignment K did E release R-instead, said “R would remain liable for faithful performance of the terms of the original lease”-this statement doesn’t make R liable bc he was already liable under the original lease.





1. C also liable to E bc he’s in privity of estate w/ E, bc of assignment AND C is privity of K bc assignment included provision where C accepts promise to perform all conditions w/in lease-paying rent included as a provision



c. SO both R &C liable to E for unpaid rent-an sue either-if R is sued, he can try to recover from C but not vice versa

· (289) 2a. L → T for 3 yrs at 1,000/mo. 1yr later T “sublease, transfers and assigns” to T1 “for a period of 1 yr from date”. Therein neither T nor T1 pays rent to L-what rts does L have ag T, T1?

· T → T1 is sublease bc for only pt of T’s term. Privity of estate? T is liable to L under p.o.e but not under privity of K bc T never made any express promise to pay L. T1 is under neither so not liable to L-L can only sue T under privity of estate. After L sues T, T can sueT1 bc T1 in privity of estate w/ T (T1’s interest butts up ag T’s, so liable to T)

· What if T1had “agreed to pay the rents” reserved in the head lease? This would create a 3rd party beneficiary in L, soL would have a cause of actionag T1 but ONLY in a 3rd party beneficiary jdx!

· 2b: L leases to T for 3yrsat 1,000/mo-lease says “T hereby covenants to pay said rent in advance of the 1st of each month” & “T shall not sublet or assign w/o permission of L”. 6 mo later, w/ L’s permission, T transfers to T1 for the rest of his term. T1 pays directly to L but then defaults. 
· L → T: T still in privity of K w/ L bc made promise to pay in head lease-never made another K releasing T from this promise. No privity of estate w/ L bc T1’s interest butts up ag L’s now. L can sue T1 under privity of estate only-no privity of K.

· 2c: L leases to T for 3 yrs at 1,000/mo-in lease T covenants to pay the rent in advance of 1st of each mo& to keep leased premises in good repair. 6 mo later T assigns entire interest to T1-T1agrees in assignment to “assume all the covenants of the lease” between L&T. 3 mo later T1 assigns entire interest to T2, 3 mo later T2 assigns entire to T3. T3 defaults on rent& fails to keep premises in good repair. 

· L →T no privity of estate but still privity of K bc never made agreement w/ L to release him from liability for rent/good repair.

· L→T1: privity of K only-never made agreement w/ L to release liability either

· L→ T2-nothing

· L→T3 privity of estate bc interest butts up ag L but only if in 3rd party beneficiary jdx bc T3 never made agreement w/ L, only w/ T-but in 3rd, promise was made intending to benefit L. T1,T could sue T3 for not paying rent if L sues them
Summary: 

· No privity of estate for T w/ an assignment-T1 now in poe w/ L. BUT T still in privity of estate w/ L if T only subleases to T1. T1 not in poe w/ L
· Privity of K depends: w/ either privity of estate or K, if T promises to pay rent to L, he’s liable unless a sep promise is made releasing him from this. T1 is liable to L if he expressly promises to pay L rent or, if T1 promises to pay rent to T& in 3rd, L is the 3rd party beneficiary, so T1 liable to L.

5. Commercial leases: Kendall v Ernst Pestana Inc (CA S ct!!!!!!)


a. Pestana=LL for Bixler Lease said written consent of lessor (P) required before lessee (B) could assign or sublease his interest-P would only give consent if could raise rent. B assigns to K w/o P’s consent



b. This ct: it’s rule applies only to commercial leases (arguably could be extended to residential) &only to leases w/ such a provision. If lease doesn’t say anything about requiring consent, then lessee can transfer freely


c. Issue: Does P have the rt to unreasonably & arbitrarily refuse a potential subleaser/assignee w/ clause requiring written consent of LL (P)? 



d. 2 rules




1. Majority rule-lessor can w/hold his consent to assignee/subleasee for ANY reason-doesn’t have to be reasonable (exceptions: constitutional prohibitions like race) BUT if lease is silent on consent, lessee can transfer freely




2. Minority rule-consent can only be w/held for a commercially reasonable reason. Idea is lease is a conveyance & in an increasingly urban society we want free alienability of prop-don’t want restrictions on land transfer. Also, K reasons: parties should act in good faith toward one another-ct interprets “good faith” as LL can’ refuse transfer unless there’s a commercially reasonable reason (can’t refuse for personal reasons etc)



e. Ct adopts minority rule…why did ct reject maj? 3 args for maj:




1. LL chose initial T very carefully & was careful to put such a clause in the lease, so why should LL have to accept any subsequent t when he can be arbitrary/subjective w/ the 1st t? Ct says can still reject ts for commercially reasonable reasons, so not really hurt. Bc of mitigation of damages, LL can’t collect rent from prematurely vacated t-faulting t not liable if LL is overly picky & doesn’t find a new t.



2. T could have bargained for ability to transfer when he signed lease. Ct says T might not think to limit/negotiate the standard bc expects LL to use good faith in exercising discretion-clause doesn’t say LL can w/hold consent for ANY reason, this rt is implied




3. Cts should use maj rule bc historically lease have been founded upon it. Ct says CA never adopted maj rule so shouldn’t have relied upon it in drafting leases-not a shock CA S ct adopted min bc many lower cts have


f. LL arg he w/held consent bc he has the rt to realize the true value of his prop (L really just wants to up the rent)-says since signing the lease, market value inc. Ct says P trying to get than he bargained for-has to wait until lease is up to change rent-if market value ↓ no help for T so both T&LL take the risk.

· Hypo: Commercial lease: specifies a min rent & LL is to get a % of all Ts profits. T1=upscale clothing store-T1 wants to assign to T2 (pet store owned by wealthy retired couple). Lease says no assign/sub w/o written consent of LL-under Kendall, any commercially reasonable reasons to w/hold consent? (Kendall ct listed factors on 494)
· Financial responsibility of proposed tenant 

* Here T2 might not be as motivated to make $-older, wealthy etc, might have no experience, pet store might not be very profitable

· Suitability of use

* Pets may damage prop, would have to alter for cages etc, other ts may not want pet store-disrupt ambiance of shopping center

· Legality of proposed use

* Would proposed sublease/assign do something illegal? (maybe zoning laws permit retail but no pet stores)

· Need for alterations to premises
· Nature of occupancy

*Related to suitability; want to transfer to something that doesn’t fit (restaurant in industrial area)

· Miscellaneous

*will business succeed there? Interfere w/ LL relations w/ other ts?

Footnote 25: Amicus brief from law firm (here, hired by LL): says nothing in Kendall permits w negotiating rent as long as both agree to new rent, even w/ clause like in Kendall (renegotiation allowed at any time)
CA leg after Kendall-drafting around commercially reasonable problem: unless a lease prohibits a transfer, ts can transfer freely (CA cts in favor of transfer). LL can absolutely prohibit transfer w/ a clause saying no assign/sub at all & if T wants to transfer, he can negotiate w/ LL-allows LL to recapture more rent. If no clause expressly denying rt to transfer, apply Kendall. LL can write express conditions where he would w/hold consent into lease. Burden on T to prove refusal of consent was unreasonable

F. How does a LL get rid of a T?

1. Common ways T breaches



a. Didn’t pay rent but still there-LL remedies=eviction or suit for backpay (Sommer)



b. Violates provision of lease (Berg)



c. Holdover T


2. Berg v Wiley (S Ct Minn, 1978)



a. B originally leased to W’s bro w/ provision for no remodeling w/o permission & must operate restaurant in a lawful manner-W violated health codes (not lawful). W closed restaurant (remodeling w/o permission & bc of health code violation)-B waited until W not there, went w/ Sheriff & changed locks. W filed suit: unlawful re-entry, IIED, loss of wages & that B breached lease bc W hadn’t given up possession (unlawful eviction). Jury found for W.



1. If a T is unlawfully locked out, could arg loss of profits, IIED, new location costs (maybe higher rent, cost of moving) BUT if T abandons/surrenders possession, LL can retake possession




2. B says he had this rt to retake & self help



b. Common law rule (self help): LL can retake possession (even if T still physically there) if 1: LL is legally entitled to possession bc T breached lease & lease contains a re-entry clause AND 2: if LL acts in peaceable manner


c. Lease had the necessary provision but Ct said W didn’t abandon/surrender but closed restaurant temporarily-sign in window said closed for remodeling. Ct only discusses 2nd pt of rule bc B violated peaceable by changing locks-there was no violence in this case bc W wasn’t there-had she been there, violence was probable (on bad terms before this)


d. Ct says self help not a remedy unless T abandons prop-rejects maj rule of self help & says LL must get judgment of eviction from ct (CA rule too!!!!!)



1. All states have unlawful retainers-some have special procedures allowing issue to be resolved quicker but these inc costs, so cause inc rent (not nice to Ts who pay rent on time)



2. Some cts allow K where T waives requirement of judicial proceeding, allowing LL to use self help
 (if T knowingly waived rts)




a. Issue involves public policy behind rule: if to protect any T from being locked out w/o notice T should be able to waive rts VS to protect society as a whole, the individual T shouldn’t be able to waive rts-don’t want ppl to sign away these rts

Unlawful retainers in CA (for an uncontested case)
Timeline: 
Day 1: complaint filed& served-personal service required unless these attempts fail

Day 6: T response due (given 5 days)

Day 7: LL requests default judgment 
Day 8-12: Ct enters judgment

Day 13-15: Marshall serves “5 day notice to vacate” on T 

Day 19-24: Marshall locks T out, if still there

* Before complaint filed, LL has to post “3day notice” to quit/pay rent on T’s door.
Contested case: 

Day1: complaint filed, served

Day 6: T response due-would arg he has a defense

Day 24-30: Trial 

Day 30-35: Marshall serves 5 day notice to vacate on T

Day 31-36: Marshall locks T out
· As a T, how do you stall/postpone an unlawful retainer?
1. Answer complaint

2. T can file a motion to quash bc of improper service OR can file a demurer (served but complaint is defective-so T gets hearing on demurer)

3. Arietta claim: LL has to give notice to all ppl living on prop, including subleasers. Violation of DP to throw someone out who hasn’t been served-so can get stranger to come and say he wasn’t served. In Arietta, A was subT & all notice went to T, so A had no hearing. Ct said everyone in lawful possession of prop MUST be notified-otherwise marshal sent back to ct and person given a hearing

4. File bankruptcy: if T is bankrupt (has filed) & shows this to marshal, all collection efforts are stopped → when T files for bankruptcy, an automatic stay is put on any state proceeding ag him. Bankruptcy ct is fed ct & fed ct trumps state-wants to make sure assets of debtor aren’t drained. LL can evict a bankrupt T (bc T has no stake in land) but he must go to bankruptcy ct and get stay lifted-takes a while and once stay lifted, T can file for bankruptcy again-ct clerks just take papers-don’t assess the claims(judge decides validity of claim)-usually after 2-3 times, judge sends notice to clerk not to allow T to file but T can have spouse file etc
VI. Tenants who abandon possession

A. Sommers v Kridel

1. 2 companion cases-this & Riverview Realty Co v Perosio-in both T tried to terminate lease early but LL didn’t mitigate damages & tried to collect rent for entire lease period. In Sommer, T broke off engagement, couldn’t afford rent anymore-asks LL to let him out of lease-hadn’t received keys, signed lease 18 days before-T paid 1st month & security deposit.


2. Old rule: LL has no obligation to mitigate damages bc LL conveys rt to possession during lease period to T-T buys this rt to possession through rent, so if T wants to move etc, T’s problem -LL has no duty to lessen T’s damages 


3. New rule: Adopted by this ct- LL has obligation to make reasonable efforts to mitigate damages-lease considered both a K and a prop interest



a. Doctrine of Avoidable Consequences” or “Mitigation of Damages” say can’t collect for damages LL can reasonably avoid-under K law, we want damages to be avoided/mitigated-1st time this principle applied to leases




1. Under K law, well established that non-breacher has duty to mitigate damages-can’t recover for damages he doesn’t mitigate.




2.Ex. Kto buy widgets (30/widget)-buyer shows he makes 1000 profit w/ widgets-if seller breaches, doesn’t sell widgets, B can sue for lost profits, but under this doc, if B can do something to lessen loss, he can’t recover to the extent he could have avoided his loss. If had to buy other widget from another for $5 more, can recover 5 plus replacement costs but not full 1,000 (bc 1000 could reasonably have been avoided). If no other way to obtain widgets, then B can fully recover


b. Other reasons LL should mitigate: efficient use of prop-so resources not wasted, prop doesn’t just sit there. Also, not fair LL can sit back, collect rent w/o doing anything-not fair to charge T when someone else can rent


4. LL must make “reasonable” efforts → must attempt to re-rent prop

5. LL has burden of proving he made reasonable attempts to mitigate according to Sommer-here, bc LL didn’t offer any evi, he recovers 0



a. Contradicts K law- breaching party has burden of proving nonbreacher made no mitigation effort


6. pg 515: factors ct shall consider if LL made reasonable effort (newspaper ads, offered/showed apt to other prospective Ts)-here, LL turned prospective T who approached LL, saying apt was already rented



a. If LL makes reasonable efforts, T liable for rent



b. T can rebut any of LL’s reasonable efforts by showing LL rejected suitable Ts


7. Once T’s apt is empty, LL must treat it like all other empty apts-LL must remain neutral & allow all prospective tenants to look at T’s apt

8. If Kendall doesn’t extend to res leases-if LL rejects a suitable subtenant T finds, T can move out& say LL rejected a suitable T (subtenant)


9. “Lost Volume Seller Rule” (UCC-statutory laws dealing w/ sale of goods): idea is that each piece of prop is unique-some apts have a better view even w/in same bldg etc-if T’s abandoned apt hadn’t been available, no guarantee LL would have rented a diff apt



a. Car dealer can get as many Toyotas as he needs-D signs K for blue Toyota-delaer brings car for D to take-D says doesn’t want anymore (D breaches K)-dealer would have made 500. Next day B wants to buy blue Toyota-buys same car D would have bought-can dealer recover 500 from D? YES bc he can show he lost a volume sale-unlimited amt of Toyotas so 2nd sale didn’t mitigate his damages from D’s breach (could have sold 2 toyotas)

VS dealer is antique car dealer-1 model T-D makes offer, signs K, breaches. Then sold to A-no mitigation bc only 1 to sell-so no loss of volume sale

· Rent=1,000/mo. T abandons-fair market value drops to 900-LL has to try to rent for fair market value (900) so T liable for 100.00. Under Sommers, if cts say LL didn’t do enough to mitigate, LL loses-no recovery-LL can’t arg even if he did advertise more etc would only have gotten 900 so T still owes him 100.
· Most CA statutes say LL doesn’t have to go below fmv to rent apt

· LL must treat apts=; can’t lower rent for all but T’s apt-not reasonably mitigating damages 

· LOOK AT CA CIVIL CODES!!! 1951.2, 1951.5
VIII. Security Deposits 

A. Reasoning


1. In case T damages prop or doesn’t pay rent. Damage doesn’t mean ordinary wear/ tear. LL could also sue to collect damages but this is easier-don’t have to go to ct, LL already has the money-doesn’t have to worry about T being insolvent. BUT if T thinks he’s given back less than deserved, T must prove LL took more-T has to bring suit ag LL (amt may not be worth bringing suit)


2. Under CA statute, LL can take $ from security deposit for:



a. Default in rent




1. LL can take last month’s rent from SD if not paid →leaves less money for him at end of lease term 



b. Repair of damages to prop (EXCLUSIVE of ordinary wear/tear → not ok to replace old appliances etc)



c. Cleaning premises to the same level of cleanliness at time of inception of tenancy


3. Statute also allows an initial inspection of premises before moving out-LL must give T a list of what’s wrong so T has chance to fix problems before leaving (LL gives an itemized statement) NEW!



a. W/in 21 days of termination, LL must send itemized statement of what was done & the cost BUT now if deductions are more than $125, LL must also send bills, receipts to T-if LL’s employees do the work, have to provide an itemized statement including time spent & must charge reasonable hourly rate 



b. MAX amt T could get if proved LL acted in bad faith was $600 on top of SD…NOW if T proves bad faith, can recover twice the amt of SD + actual damages


B. Implied Warranty of Habitability



1. Hilder v St Peter (S Ct of Vermont, 1984)



a. Facts: prop has lots of problems-T notified LL, told her he would fix, never did, she paid for all the repairs.




b. Historically, LL has no obligation to repair-just had to deliver rt to possession to T: “caveat lessee”-“let the lessee beware”- bc T has the rt to inspect, if he doesn’t like what he sees, he shouldn’t rent 




c. Trial ct awarded T, LL appealed




d. This ct applies an “implied warrant of inhabitability”-stems from K law bc leases are a lot like Ks, so imply terms in lease like you would K terms → both parties have a duty to act in good faith w/ each other-even if not expressly in the lease, this warranty is implied based on notions of fairness





1. Covenant of quiet enjoyment=T entitled to quiet enjoyment of land-if premises were so bad T had to move out, this was =to LL depriving T of rt to possession-cts said LL breached lease, so T entitled to move out-lease terminated &T not liable for rest of rent-called “constructive eviction”-like LL evicted T (Most states have abandoned this today)




2. This was the law at time of Hilder but ct says not applying this (bc if did, T couldn’t recover since didn’t move out)-applying implied warranty here which doesn’t require T move out

So what does LL have to provide T under implied warranty of habitability?

1. LL must maintain premises that are safe, clean & fit for human habitation


a. Safe/clean? Look to housing codes (some jdx have detailed housing codes) or look to reasonable standard
2. BOTH at commencement and throughout lease

3. Covers ONLY ESSENTIAL facilities (ie those vital to use of prop for residential use-failing to inspect or knowledge of defects doesn’t waive this rt)


2. LL have reasonable notice (doesn’t have to be written though) and time to fix defects-notified by plumber of bldg probably ok as long as ct thinks LL knew



3. Possible Remedies if breach (LL has reasonable time-no fixing)





a. Withhold rent-T can stay in apt & not pay rent






1. If in jdx that uses implied warranty, this can be a defense for T in eviction-T refuses to pay rent bc LL doesn’t fix, so LL evicts. If ct finds breach, can order LL to fix, reduce rent, or give abatement for past rent (sep remedy).If no breach, T is evicted





b. Move out &sue for damages-no liability for future rent-can sue for damages (past rent already paid, discomfort/annoyance, pun damages). LL can sue for abandoning lease (if doesn’t think he breached) but T’s defense of implied warranty shows he terminated w/ cause-otherwise L may be entitled to damages. If LL sues for unpaid future rent but T wants relief-T files cross complaint




c. Stay in apt, keep paying rent-sue after for damages






1. Hilder did this. Under implied warranty, T can stay w/o waiving any claim that uninhabitable. Damages available=past rent paid (abatement); discomfort/annoyance; punitive damages



d. Repair &Deduct from rent-LL may say eviction for not paying full rent-T raises implied defense-if ct finds breach, then T ok but otherwise T is evicted. In CA amt deduced can’t exceed 1 mo rent



e. T can sue for pun damages-only available if willful, malicious conduct by D (fraud, oppression, malice)-but anytime a breach of implied warrant, T can get pun damages as long as LL knew & didn’t do anything. Awarded according to net worth of D, not damages of P




f. Sue for ED/discomfort damages-hard to measure-jury ?
· Rent abatement=K remedy-e,f =tort remedy-jdx like CA make T chose between which type (tort or K)
· 3 different approaches to measuring rent abatement

1. Diff between value of prop as warranted-value in defective condition (Hilder used this)-but value warranted could mean rental value or value w/o defects-ambiguous. Allows cts to manipulate #s to give T all/most rent back
2. Amt of agreed rent-value in defective condition-less likely T will get full rent back & allows LL to keep apts in defective condition w/o paying damages if priced rt (rent= 50 for bad apt but only worth 50no rent abatement)-some cts reject this bc don’t want LL to maintain bad apts for health, safety, public hazard reasons

3. % diminution approach-agreed rent reduced by % attributable to what apt’s really worth-encourages LL to keep rent high

*Ct could order LL to fix defects=injunction. Some states have crim stautes
