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Chapter 2: Subsequent Possession: Acquisition of Property b Find, Adverse Possession, and Gift
1. Acquisition by Find

a. Armory v. Delamire

i. Rights of a Finder

ii.  P founds a jewel and brought it to a jeweler for appraisal. The jewelers apprentice removed the stones and the P brought an action for money damages

iii. Rule: The finder of lost property does not have absolute ownership but has superior title to all but the true and rightful owner, i.e. a finder wins against all but the true owner

iv. Usually P has BOP for damages but not in this case bc we don’t know why D doesn’t produce the jewel and the court does not want a perverse incentive to hid the jewels

v. Real value of P’s interest:

1. Value of the ring discounted by the likelihood that the true owner will claim it.

2. Trover: P waives right to return of the Chattel and insists the D purchase the chattel from him.

3. Replevin: P wants good returned

4. Court are more likely to reward Replevin over Trover

b. Property rights are in relation to other people not just between a person and a thing.

c. Finder never becomes the true owner, but he has property rights

d. Hypo: what If the original owner came to goldsmith and wanted jewels?

i. Original owner is barred from action against the current possessor if the Bailee (P) has recovered fully from the current possessor.

ii. The original owner should seek $ from the P. Goldsmith, whose has a new cause of action, will have to give the jewel back to the owner and then the finder would have to pay the money back to the goldsmith that he had paid to the finder.
e. Relates to Possession:

i. True owner has possession then the finder has possession. 1st possession is protected.

f. Anderson v. Gouldberg:  If two people steal it, the first person gets it.

i. P trespassed, cut logs and hauled them. The D, another thief, came and stole them back. The court ruled for the P.

ii. P sued for Replevin (wants goods returned)

g. Hypo:

i. F1 find watch → loses it and F2 finds it.

ii. F1 wins → prior possessor prevails over current possessor
iii. Why?

1. To stop incentive for people to take property from people who are not the true owners of the property. Bc of Civil Unrest.

2. without this people would keep the object a secret and the true owner would not find it.

3. Easier for true owner to get possession from the prior possessor. But determining the true owner = hard
a. Easier to prove prior possessor than true owner.

4. Bailment Arrangement:

a. When you loan something for specific purpose = person must return the item – if we did not recognize prior possessors we would have a problem

b. We would need a contract or receipt for all bailment arrangements.

2. Acquisition by Adverse Possession

a. INTRO

i. You lose possession to your land through allowing another to use if for over a certain amount of time.

ii. Policies:

1. If you are doing nothing with your land  society is not profiting = economic efficiency theory

2. Setting boundaries and defining property lines to property were difficult, so this was a frequent problem

iii. Purpose of AdPo

1. To restrict or cut off old claims (sleeping theory)

a. Punished owner for sleeping on their rights

2. To protect interest of person who has occupied the land and treated it as his own (earning theory)
a. Holmes – by using it the possessor owns it

3. To give Certainty to title

a. after time → unclear and we want owners to act promptly to define their land

iv. Random:

1. AdPo is a composite of Statute and Case law.

2. No AdPo against the gov bc can’t sue gov unless authorized by statute.

3. Statutes → shorter time → CA = 5 years

b. Elements of Ad Po

i. Actual Entry and Exclusive Possession

1. bc if not on the land how will owner know there is adpo?

2. exclusive possession = not sharing with the owner bc the owner will not know the possessor is claiming ownership.
ii. Open and Notorious

1. focus on true owner → they should have seen you

2. Can’t just come at night → need to have put owner on notice
3. farming an indigenous plant → not open and notorious bc owner can’t see this. → must be appropriate to the condition, size, and locality of the land.
iii. Adverse and under a claim of right

1. Mental intent of the possessor

a. State of mind = irrelevant

i. Majority, objective, CA

b. I thought I owned it = good faith possessor

i. Minority

c. I knew I didn’t own it, but intended to take is anyway. = aggressive trespass, hostile
i. Minority and punished GF possessors
ii. Lutz did not meet this requirement → no adpo

d. Exception color of title
iv. Continuous for the statutory period

1. one person can’t possess then leave then the next person  add past years to theirs

2. Ex: build  a structure → meet continuous test even if you are not there all the time but might not meet the requirement of actual possession

3. Time period requirement is usually 20 years

v. Payment of Taxes (Western States)

1. Hard to pay taxes

a. Tax bill is sent to the record owner → hard for possessor to pay

b. 1992 Ca statute:  you can request bill sent to you. owner and possessor = both paying → you have an adpo claim. 
i. Prob = must pay tax for all the land even if you are living on part only but then you don’t meet adpo requirement → statute only applies when you possess entire area. 
c. Mannillo v. Gorski

i. Adverse possession under a claim of right and open and notorious possession.
ii. A property owner sought to enjoin the alleged trespass of an adjoining landowner whose pathway encroached 15 in and who claimed title to the strip by adverse possession.
iii. Rule: → POSSESSION NEED NOT BE KNOWINGLY AND INTENTIONALLY HOSTILE, BUT IT MUST BE NOTORIOUS ENOUGH TO GIVE THE TRUE OWNER ACTUAL OR CONSTRUCTIVE NOTICE OF THE ENCROACHMENT
1. a diminimous encroachment on a property line is not ad po unless the actual owner has notice of the encroachment.

iv. G thought she owned the land = mistaken encroachment

v. Possession was for 20 years and used majority view = state of mind does not matter.

vi. Not open and notorious bc M can’t tell since encroachment is so small
d. PROBLEM 3, pg. 152
1.  A and B own adjacent lots. A erects a fence on what she mistakenly assumes to be the true boundary line dividing the lots; in fact the fence is erected on B’s lot three feet beyond the boundary. A thereafter acts as the owner of all the land on her side of the fence for the statutory period. Suppose that as a consequence of these actions A acquires title by adverse possession. Later, after the statute has run, a survey by B reveals the mistake. B tells this to A, and A “to avoid a hassle” tears down her fence and erects a new fence on the original true boundary. 3 years later A talks to a lawyer, changes her mind, and sues to eject B from 3 feet. What result?

2. RESULT →
► A actually owns it.; A has acquired title by adverse possession; Statute of limitation ran out so B couldn’t get A out; The property belongs to A and now B is on A’s property; B has only been on the property for three years, which isn’t enough according to statute A’s agreeing to move the fence back doesn’t mean she gives up her property. You don’t transfer ownership of property by moving fences. So A can eject B from property. A can’t relinquish Title orally, the oral agreement means nothing.

e. Van ValenBurgh v. Lutz

i. L claimed Adpo to P’s lot. He built a house on the lot, cultivated a large portion of the land, and used the property as his own for over 25 years

ii. Rule:  Requirement of Actual possession is satisfied when the adverse possessor improves, cultivates, or encloses the premises to such an extent that he generally appears to be the rightful owner. The hostile and under a claim of right requirement is met if the adverse possessor knows that he is not the rightful owner but claims it as his own anyways.
iii. Lutz does not meet the mental state requirement → Lutz does not adpo the property.

iv. Dissent: favors Lutz’s AdPo.

f. Color of Title

i. Replaces #3 of adverse and under a claim of title.

ii. you are on a written instrument wrongfully, like an invalid deed. And you possess the land.
iii. Does 2 things:

1. lets you possess more land than you are occupying → you can get the entire property thru adpo under color of title.
2. Makes it easier to meet the other elements of adpo → favors Adverse Possessor
iv. Constructive possession: 

1. only works for unoccupied land, when you have actual possession of part of the land under the defective writing
2. If you have color of title you can get adpo even if you don’t actually occupy or occupy part. This is called constructively possessing the entire parcel.
v. Hypo: A was granted a defective deed which is only good for part of the land. A enters on the part that he owns. He has not entered the part not belonging to him which is on the deed. So owner has no way of knowing that A thinks that this is his land. If A comes over and is on the other person’s land; land even a little bit, A can get the land thru constructive possession, as long as B is not on the land.
g. Mechanics of Ad Po

i. Howard v. Kunto
1. Rule 1: Test for continuity:

i. You must use the property as the true owner would. Summer occupancy is normal in this area → land is being used reasonably  

2. Rule 2:   You can tack the time in possession of adverse possessors to fulfill the statutory period when there is privity, i.e. a relationship between the parties Privity is not a test. It is a voluntary sale or transfer of successive purchasers

3. Due to an inaccurate survey K, and his predecessor in title, occupied the land that did not fit the description in the deed. The land was used regularly but only during the summer.

ii. Disabilities:
1. If at the time of an Adverse possessor’s entry onto the land the title owner is disabled, the SOL is tolled for the duration of the disability.

a. Disabilities: insanity, infancy, imprisonment.

b. Disability terminates 10 years after the disability actually terminates, which might be when the person dies if not before.
2. Time period w/o disability = 21 years

3. disability must exist at time of entry

4. Ask:

a. When would statute run w/o disability?

b. Was O disalied when A entered?

c. If yes, when was disability removed?

d. Compare time : 10 years after disability is removed or when SOL ran. Choose later.
5. Hypo:

a. O = owner in 1976, A enters adversely on may 1, 1976.  O is insane in 1976. O dies insane and intestate in 1999. O’s heir H is under no disability in 1999.
b. A will get title adversely in 2009

c. If there was no disability the SOL would run in 1997 (21 yr statute)

d. Disability was removed in 1999 when O died → statute ends 10 years after death in 2009.
e. O’s heir H is 6 in 1999

i. H was not the owner when the C/A accrued so we don’t care that H is disabled, only O.

ii. A gets is adversely in 2009 bc SOL runs out.

6. Hypo:

a. O has no disability in 1976. O dies intestate in 1994. O’s heir, H, is 2 in 1994

i. 2020?

b. O = 5 in 1976. in 1986 O becomes mentally ill, and O dies intestate in 2001. H = no disability

c.  (5 yrs old + 13 extra years = O is 18 in 1989) O turned 18 in 1989, disability disappeared. He gets 10 years are the disability is removed. A gets land adversely in 1999
i. Insanity does not matter bc it was not there when the C/A accrued

7. Hypo: #4 pg 162

a. If you don’t know that O is alive or might have a disability. B should be worried that A does not really own the land through AdPo
CHAPTER 3   Possessory Estates: Estate and Land

	3 types of Freehold Estates:

- Fee Simple

- Life Estate 

- Fee Tail


1. Intro:

a. Estates have 2 components:

i. Possession

ii. Duration

b. Words of every grant are divided into 2 groups

i. Words of purchase designate the grantee

ii. Words of limitation designate the interest transferred.

1. Ex: “To A for life” 

2. → “to A”  = words of purchase

3. → “for Life” = words of limitation defining the duration of A’s possession.

2. Fee Simple Absolute
a. Creation of a Fee Simple Absolute
i. “to A”

ii. “to A and his heirs”

iii. Duration:

1. Fee simple absolute can potentially last forever. It is the largest possible estate in terms of duration.

iv. Common Law:

1. you had to say “To A and his heirs” this is no longer the case.

v. There is a presumption of fee simple so a vague grant will be constructed as a fee simple Absolute.

b. Problems

3. Defeasible Estates

a. Fee Simple Determinable 
i. Automatically does back to the grantor when the condition is breached.

ii. Determining FSD: → words that show duration

1. “as long as”

2. “while”

3. “during”
4. “until”
5. “only” (mahreholz)

iii. Duration:

1. potentially infinite as long as the condition is not violated.

2. violation → reverts to grantor (possibility of reverter)

iv. Ex:

1. “to the school while it is used for school purposes”

v. AdPo can flow from this be the grantor may not know they own it.

vi. Ca view:

1. has abolished FS determinable. Any language suggesting FSD → FSSCS bc the title is not in question we know who owns it. → land does not transfer back without an action on part of actor in reversionary clause.

b. Fee Simple Subject to a Condition Subsequent 
i. A violation of the condition does not lead to automatic reversion of the property. The grantee keeps possession until the grantor enters and terminates the estate. The grantor must → file an action to retake possession.
ii.  Reversion → right of reentry  for condition broken

iii. Determining FSSCS: words cutting off prior estate.
1. “but if”

2. “on the condition that”

3. “ but in the event that”

4. “forever” (Latham)

iv. Purpose

1. giving the land for a specific use.

v. Duration:

1. if the condition is not broken or if the grantor decided not to terminate → estate last forever but the grantor has not conveyed his entire interest bc he has the power to terminate.

c. Fee Simple Subject to an Executory Limitation

d. Mahreholz v. County Board of School Trustees

i. The grantor conveyed land which was “to be used for school purposes only; otherwise to revert to grantor.” The Land was not used as directed.

ii.  Either a FSSCS w/ right of reentry or FSD possibility of reverter?
iii. Rule: The Diff bw a FS Determinable and a FS subject to condition subsequent is solely a matter of judicial interpretation of the words or a grant. Generally a grant of exclusive use, followed by an express provision for reverter when that use ceases, will be interpreted as creating a fee simple determinable followed by a possibility of reverter bc the word “ONLY” sounds durational.

e. Mountain Brow Lodge v. Toscano
i. T deeded land to P, on the condition that if any or all of the land was sold or transferred, or if P failed to use the land, it would revert to the grantor. P brought an action to quiet title.

ii. Issue: May a grantor restrict the use of land?

iii. Rule: A restriction on the “use” of land does not constitute a restraint on alienation and is not void or against policy. However a restriction on selling the property will be struck as a restraint on alienation.
iv. Why?

1. if we say use restrictions are void then people will not give land for charity  bc  the charity will just sell it or do something else with the land

4. Fee Tail:

a. Creation of a Fee Tail

i. “To A and the heirs of his body”

ii. Duration:

1. Purpose was to create an estate that would stay in the family. It passes automatically from generation to generation.

iii. Alienability:

1. People can only sell the property only during their lives → at death will go to their kids. → Dynasties

2. Straw person = someone needed to make the conveyance work but is just a stand in. can be used to get rid of a fee tail

iv. Modern View:

1. Fee Tails are now invalid. 

2. If worded this way → it is a fee simple.

3. Life Estates have taken their place
5. Life Estate

a. Creation:

i. “to A for life” → can sell but only during lifetime
ii. To A for life, then to B”

1. then to B → remainder or future interest = Fee simple

2. A = life estate

3. To A for life = present interest

iii. Can be used to keep property in the family but there is the Rule against perpetuities

iv. A remainder must follow a life estate, but a life estate can be followed by something other than a remainder.

b. Duration:

i. Interest until the death of the grantee. The grantor then decides where it goes.

ii. No designation when grantee dies → reversion in grantor

c. Alienability

i. Grantee can make inter vivos transfers, but possession in that party will terminate at the death of the grantee 
d. Duties and powers of the life tenant

i. Life tenant  has obligations to remaindemen (those who take possession after he dies)

1. Grantee can’t waste the land.
e. “to S and her heirs on her fathers side” – invalid pg 214 #5 → valid “to S for life, then to her hiers on her father’s side.”

f. White v. Brown

i. Decedent → to Evelyn White “to live in and not to be sold”  → whether the house was conveyed in fee simple or as a life estate. Court will consider rules of construction

ii. Rule: Where a will is ambiguous, a construction that conveys the entire property, i.e.  a fee simple, is preferred if it is reasonable and consistent with the grantor’s intent.

iii. There is a restraint on alienation → court disregards the language bc it does not show intent of a Life Estate and does not trumps the laws presumption of a Fee Simple. 

iv. If you can’t determine the intent → strike it out.

v. Dissent:

1. rules of construction → when in doubt use the words so see what is closest. D knew how to give a gift.
g. Restraints on Alienation:

i. Are Void!

ii. This property shall not be sold → strike it out.

iii. Policy:

1. makes land non marketable → no societal benefit

2. discourages land improvements bc cant sell at high price

3. no loans bc banks can’t foreclose

4. Economic → land concentration in the wealthy.

iv. Use restrictions are not restraint on alienation and are not void (mountain) even though they do they same thing as restraints on alienation 

v. Use restrictions on family members:

1. courts are split so it turns on policy. Is it fair to make someone live on the land and not sell it?
vi. Restraint on Marriage

1. to my daughter until she gets married

2. Policy:

a. You could live with someone and not actually marry them to keep the land → problem

b. Some courts will stricken if is seems to be restraining marriage

c. But if it just maintaining support for wife while she needs it the court will uphold:


d. “ to my wife as long as she remains unmarried, then to my kids”

vii. Racial Restrictions:

1. are stricken

viii. CONCLUSION:

1. If you see a condition → look to see if there is  reason to stricken it:

a. Racial restriction

b. Marriage restriction

c. Restraint on alienation.

Chapter 4 FUTURE INTERESTS

1. Intro:

a. Future interests give present rights to future owners

b. Reversions:

i. To A for life

1. A = LE 

2. Future interest = reversion in fee simple absolute to the grantor
Future interests in Transferees:
c. Grantor decided present and future interest. It will not revert to O.

Remainders

2. Are capable of becoming possessory upon the natural expiration of the prior estate. It does not take away form the prior estate or divest any other interest.
3. Remainders can ONLY follow Life Estates and Fee Tail.(bc they expire naturally)
4. 2 types of remainders (following life estates):

a. Vested

i. It is given to an ascertained person AND when the remainder becoming possessory is not subject to a condition precedent.

ii. “to A for life, then to B”

1. If B dies before A, it goes to B’s heirs bc it is already vested in B
b. Types of Vested Remainders:

i. Regular

1. to A for life, then to B

c. VR subject to Complete Divestment

i. Remainder holder can lose it

ii. “to A for life, then to B, but if B dies before 21, then to C

iii. Look for condition subsequent, i.e. what might take it from B?

iv. Classify from left to right.

v. Compare:

1. To A for life, then to B if B reaches 21, otherwise to C

a. CR = B

b. B gets it if something happens = condition precedent
2. To A for life, then to B, but if B does not reach 21, then to C”

a. VR in B subject to total divestment bc there is no condition precedent

b. If A dies, B = 17 he gets it but he might be divested if he dies (subject to divestment)

c. Must look at where the condition is.  If in the granting clause then there is a condition and it is not vested

d. VR subject to Partial Divestment

i. To A for life, then to A’s children

1. A has I kids B

2. even though B is vested he might not get it all if there are other kids eventually. → share

3. B has a VR subject to Partial Divestment, aka subject to open.

4. not contingent bc there is a kid

5. Contingent Remainders
a. Given to an unascertained person OR
b. Is Contingent on an event occurring other than natural termination of the preceding estate.

c. Common law – destroyed if it does not vest when the preceding life estate terminated.

i. To A for life, then to B if B reaches 21.

1. if A dies before B reaches 21, B’s remainder is destroyed and the property reverts to O.

2. Not the rule in most states.

d. Consequences:

i. CR are subject to the rule against perp while Vested Remainder are not.

ii. CR can’t be sold during the remainder man’s life but a VR could be sold (this is no longer the rule in most states.)

e. “To A for life, then to A’s children who survive him.”

i. Unascertained ppl

ii. Condition precedent: only the kids who survive A.

iii. A has kid B but B dies before A → B’s heirs get nothing bc B does not meet the condition precedent.

iv. LE = A, Contingent remainder = A’s kids??, reversion in O.

f. “to A for life, remainder to B’s heirs”

i. B is alive when the interest is created

1. B does not have heirs until he dies, so the people are unascertained.

g. “to A for life, then to B if B is 21”

h. “to A for life, then to B if B is married”

i. “to A for life, then to B if B survives C”

6. Consequences of a remainder being vested or Contingent.

a. Vested = accelerates into possession when the preceding estate ends.
b. Contingent remainders are not possessory while it is contingent.
7. Executory Interests
EXECUTORY INTEREST
 

(A future interest but unlike remainders, they divest, or cut short the preceding interest)

	Springing Executory Interest

-executory interest divests the grantor


	Ex. “To A for life, then to B if B gives A a good funeral”

There is a gap in time when reverts to O

Ex. “To A when she marries someone”

Ex. “To B one year from Today”

- B has an exe interest which will divest the grantor 1 year from today.

Ex: “To A for life, then to A’s kids 1 year after A dies”
- exe interest in kids, reversion in O, then to kids

	Shifting Executory Interest

-executory interest divests a transferee
	Ex. “To A, but if she sky dives, to B” 

A-fee simple subject to executory limitation

B-shifting executory interest

Ex: “”To A, but if she marries, then to B”




	Fee Simple Subject to  Executory Limitation
- Present interest


	Ex: “To B, but if B marries D, then to C”

B = FE subject to Exec Limitation (PI)

C = shifting exe interest (FI)



	Life Estate Subject to Executory Limitation
	Ex: “to B for life, but if B marries D, then to C

B = LE subject to and EL

D= nothing 

C = EI




	Conditions Precedent: (contingent remainder)
Something must happen for B to get it
	To A for life, then to B if B is 21

To A for life, then to B if B is married

To A for life, then to B if B survives C


8. The Rule Against Perpetuities
a. The effect of every contingent or executory remainder must be known with certainty no later than 21 years after the death of all the lives in being. (+ a 9 month gestation period)
b. If there is a chance that the remainder will not vest or fail → void
c. Life in Being:

i. Must be alive then the grantor makes the conveyance

ii. Cant’ be part of an open class 

iii. Identifiable

iv. Affects the grant/ affects the vesting of the interest

d. Effect

i. Rule goes into effect at the time the interest is created. For a will, that means at the death of the grantor, for a deed at the time of transfer. 

ii. If there is a possible scenario where the future interest will not vest of fail w/in 21years of the life’s death then the interest is invalid.

Rule Applies To




Rule Does Not Apply to

	Springing and shifting executory interests
	Reversions

	Contingent Remainder
	Rights of entry

	Vested Remainders subject to open – as long as the class of grantees is still open
	Possibilities of reverter

	
	Vested Remainders


e. Ferlocktin Generiam Rule:  
i. Any woman is capable of having a child at anytime of her life
ii. Kids can’t be an  lives in being bc they are an open class

1. Ex: To such of my grandchildren as attain age 21”

2. O still live can have more kids → open class → can’t be lives in being. Void bc O’s grandchildren could reach 21 more than 21 years after O’s death

f. Unborn Widow Case:

i. A persons surviving spouse might be someone not alive at time of conveyance → “surviving spouse” can’t be a life in being Bc may not be alive at the time of conveyance.
ii. Ex: To son for life and upon son’s death to son’s widow for life and upon the death of the survivor of son and son’s widow to their issue”

1. Son = life in being, widow can bc she may not be born yet.

2. Void- son’s widow may live more than 21 years after son’s death so issue would get it more than 21 years after son’s death.

g. Slothful Executor/ Attorney:

i. A bequest to vest “when my estate is settled” or “ when my executor is appointed” or “ when my will is admitted to probate”
ii. Violates rule bc it may not be settled w/in 21 years of the lives in being, 

iii. Ex: “To such of his grandchildren as are living when T’s will is admitted to Probate”

1. T dies survived by 3 kids and 3 grandkids

2. Kids = measuring lives

3.  Void - Will might not be probated w/in 21 years of life in beings death.

4. suppose when T dies all his kids have predeceased him.

5. measuring lives are grandkids bc closed class
6. valid bc vest or fail w/in their lives.

h. RAP applies to Commercial Transactions:

i. Put a clause in the lease that says that the commencement of the lease is when the building is finished. If it takes more than 21 years to build after the death of the vesting life → RAP = violated so need a perpetual saving clause.

ii. Rights of renewal = perpetual renewal periods are invalid

iii. RAP exempts non donated transfers (transfers that are not gifts.

iv. In CA you can’t lease land for more than 99 years

i. Modern Approaches to RAP:

i. Most states have modified or gotten rid of the rule.
ii. Cy Pres – look for testator’s intent. Something that might be invalid under RAP, if we see intent gift will be modified to make it valid

iii. Wait and See Approach – if it violates RAP: wait and see if A’s first kid reaches 25 w/in 21 years of her death → if so he gets it, i.e. we will not invalidate it immediately

iv. Statutory RAP – if valid = meets RAP. Or wait and see if it vests or fails with in 90 years after the creation???

1. CA approach

Rule Against Perpetuities Examples:

1. “To A for life, then to A’s first child to reach 21”
a. A= validating life, LE. Kid = CR

b. Valid- A’s children will reach 21 w/in 21 years of her death.

2. O “to A for life, then to X for life (1 year old kids), then to X’s first child to reach 21.
a. X = validating life

b. Valid – same as above

3. “To A for life, then to A’s first child to reach 25”

a. A = validating life

b. If kids is under 3 when A’s dies the kid will not reach 25 w/in 21 years of A’s death.

4. Ex. “To such of my grandchildren as attain the age of 21”

a. (language is in a will), T = dead

b. -Children-lives in being b/c when T dies they are not part of an open class

c. -Valid: Grandkids must be 21 w/in 21 yrs of kids death

d. (If this language was in a grant, not a will, then void, b/c kids still members of open class
5. Ex. “To such of my grandchildren as attain the age of 21”

a. This is the language in a Deed so O is alive

b. O = Validating life but his children are still members of an open class

c. Void – might not have 21 year of grandkids within 21 years of O’s death.

6. Ex. O “To A for life and then to such of A’s grandchildren as attain the age of 21” 

a. A-live in being, cannot be kids b/c they are part of an open class

b. Void-A’s grandkids could reach 21 more than 21 yrs after A’s death

7. Ex p. 304
a. “to A for life, the to B if B attains the age of 30” (b =2)

i. B – measuring life → Valid bc must vest or fail w/in his life.

8. Ex p. 204
a. “to A for life, then to A’s kids for their lives, then to B if B is then alive, and if B is  not alive, to B’s heirs?

i. B = measuring life and A = measuring life
ii. If A dies then will vest in kids within 21 years of her death. If B dies it goes to his heirs immediately. 

9. “To all members of my present class who are admitted to the bar”

a. Valid-must vest or fail w/in lives of class

10. “For the first child of A who is admitted to the bar”

a. A-measuring life

b. Void-A’s child could be admitted to the bar more than 21 yrs after A’s death

11. “To A, but if liquor is ever sold on the premises, then to the children of B”
a. B = ML  bc his kids are members of an open class

b. Void – we don’t know if his kids will get it within 21 years of his death, what it liquor is sold there 34 years after his death.

c. Grantor should gift it “to B” this will put B’s kids in the situation that they will get it on reversion → straw transaction. Then B gifts it to A will the possibility of reverter.

Chapter 5:  CO-OWNERSHIP AND MARITAL INTERESTS

1. Tenancy in Common

a. Have separate but undivided interests in the property
b. Interest is descendible and can be conveyed by deed or will

2. Joint Tenancy

a. Each JT has an undivided interest in the whole property. JT’s are regarded as a single owner

b. Right of survivorship

i. When one JT dies his interest disappears and the survivors continue to hold an undivided right to the property

ii. JT can’t pass interest in will. Bc interest Vanished at death (legal fiction)
iii. During life JT is treated as TIC bc you can give away your interest → TIC after bc time and title are lacking

c. 4 unities are needed in JT

	Time
	Interest of each JT must be acquired or vest at the same time

	Title
	All JT’s must acquire title thru the same instrument or by joint AdPo. JT can’t come from intestate possession

	Interest
	All must have identical interests in the property

Sometimes ignored → courts divide interest according to intent (ex. Bank accounts)

	Possession
	Each JT must have an equal right to possess the whole property. 

One JT can give possession to another JT.

	*Without all 4 → no JT → TIC

* If one unity is severed →TIC (a JT can do this by conveying his interest to a 3rd party.


d. Policy:

i. Old days common law favored JT over TIC now it is the opposite

ii. I.e. a grant creates a TIC unless JT is expressly declared.

e. Advantages of JT:


i. Avoidance of Probate:

1. Death of a JT → no probate bc interest vanishes at death
ii. Creditor can act during JT’s life to seize property but not after death bc the interest vanishes

iii. BUT you still have to pay estate taxes

f. Severance of Joint Tenancy:

i. Riddle v. Harmon

1. Riddle and his wife were JT. P’s wife attempted to terminate the JT by conveying her interest from herself as JT to herself as TIC. Invalid?
2. Rule:  The common law straw man device it no longer necessary. A JT may unilaterally sever the JT without use of an intermediary device.

a. Old Rule:

b. A deeded from A to A and son at JT → invalid bc A already owned if from a deed at a diff time. So the straw man was used. A → straw man → A and Son as JT

3. New CA rule:

a. CA passed a statute → don’t need a straw man to create a JT → A can grant to A and Son as JT

b. Holding: since there is not need for SM to create → no need for SM to sever in CA

ii. CA rule to end Sneakiness:

1. If a JT is recorded then the severance of the JT must also be recorded. No notice is required for the other JT but they can check the records

2. You can sever 3 days before death and it can be recorded after death, so notice is not required

3. Policy:

a. You could deed your interest to yourself as TIC and hide it. If H dies first you will destroy it so you are still JT’s and you will have the entire property. But if you die first your daughter will use the deed to get land from Dad. → recording the deed ends this situation,

iii. Simultaneous Death Act:

1. If you can’t tell you died first → property is treated as if they both died at the same time → prop will pass pursuant to their wills

2. If you can prove you died first → gory law situations 

iv. Harms v. Sprague

1. Harms and his Bro took title to property at JT’s. Before he died P’s brother mortgaged his ½ interest. 
2. Issue: is JT severed when not all of the JT’s mortgage their interest in the property?

3. Rule: A mortgage given by one JT does not sever JT, but a conveyance does.
4. Issue: Does a mortgage survive the death of the mortgager s a lien o the property?

5. Rule The property right of  mortgaging JT vanishes at the moment of his death. Thus the mortgage does not survive as a lien on the surviving T’s property → Harms gets property free of lien. (courts are split)
6. Policy:

a. Do not want inadvertent severances of JT.
b. One JT can’t get a loan now w/o knowledge of the other

7. Ramifications:

a. Lenders will do title searches to look for JT interest and will not give loan unless both JT sign the loan document

b. Lenders are not hurt by this rule → people ignorant of the law are harmed (legal rules are meant for efficiency not to protect those who don’t know the law)

8. 2 theories

a. Title Theory of mortgages: minority

i. Mortgage → title of property is in the lender and you get it back when you pay it off

b. Lien Theory:

i. When a title is transferred to secure a debt this is a lien → title is not really transferred and is not a conveyance for the purpose of severing a JT.

9. Statute: Real estate is subject to encumbrance passes → if there is a JT prop subject to a lien (encumbrance) → when JT passes by right of survivorship the survivor takes it with the encumbrance. 

a. Did not apply here bc raised too late and worded wrong.

v. What constitutes a severance of a JT?

1. convey it to someone → gift or sale

2. convey it to yourself (Riddle)

3. Not a mortgage or a lease

3. Joint Tenancy Bank Accounts

a. People need to be able to rely on title record. If you formed a JT courts will uphold it even if you say this is not what we intended.

b. JT Bank Accounts are Different

c. The bank will make the parties sign as JT →to protect themselves and so that both parties have full access
d. Bank will make you sign but the Courts ignore the title and look to the intent of the parties to see if they wanted a JT bank account

e. Intent consideration is only for bank accounts not property

f. Note p. 358

4. Tenant in Entirety:

a. Created only in a husband and wife, and neither can defeat right of survivorship. In divorce the parties become TIC.

b. All 4 JT unities are needed plus the marriage

i. Time, Title, Interest, Possession, Marriage

5. Relations Among Concurrent Owners

a. Partition
i. TIC and JT are treated the same

ii. When both A and B want to stand in the same spot → problem bc both can do whatever they want with the land as long as they don’t do anything to the detriment of the co-owner.

iii. This is where partition comes in → the Co-tenants don’t get along → one wants to sell and the other does not. → partition (courts of equity)

iv. Partition is an absolute right of  Co Tenants.

v. Agreement to never partition is void bc it is a restraint on alienation.

1. valid to have an agreement to not partition for a certain time period, i.e. when there is a question about title.

vi. If parties agree → no court

vii. 2 ways to Partition:

1. Partition in Sale –

a. Sold and proceeds divided

b. Option of buy out

c. Easier option.

2. Partition in kind –

a. Property is divided

b. They are no longer TIC or JT → rather a Fee Simple

viii. Delfino v. Vealencis

1. P, TIC of 99/144 interest of an undivided interest in property, sought to partition the property with those who owned the rest of the property.

2. Issue: may court order a sale to partition property jointly owned?

3. Rule: Partition by sale may be ordered only when:

a. 1. the physical attributes of the land are such that a partition in kind is impracticable

b. 2. the interest of the owners would be better promoted by sale.

i. Burden on party requesting partition

4. Note: the fact that one of the CT is one part of the land does not bear on what part of the land they will get bc neither party has the rights to a specific part

5. Partition in kind → impractical

a. odd shaped land

b. one area being worth much more than other areas.

c. Will need appraisers

d. Might partition by market value but one might get more acreage and the other the ocean parts.

ix. Hendrickson Case
1. Cotenancy within a family on land. Lots of interest but 2 groups. One group wants partition bc they bought the adjacent land to the TIC land.

2. Issue: when  land is so situated that it can’t be partitioned among the various owners w/o prejudice then such owner, may the court order the sale of the land?
3. Rule: Where partition would cause the value of each CT’s share to be materially less than the corresponding share of the $ equivalent that could be contained for the whole, then the court may order a sale of the property.
4. This shows many case go Partition in Sale rather than the Delfino route.

b. Problem of Efficiency in Co-Tenancy

i. Not efficient, bc need an agreement on how to use the land

ii. No incentive to develop bc you don’t know if you will get to keep this portion of the land (even though you might be reimbursed)

iii. Courts want to sell bc → Fee Simples are more efficient.

iv. Study of Black owners in the south. 

1. Land gets passed down bc people don’t have wills → many interests in land. White man come and wants to buy. One CT wants a partition and white man buy all prop cheaply → inefficient and band for the property owners.

c. Sharing the Benefits and Burdens of Co-Ownership

i. Spiller v. Mackereth

1. S and K owned a building as TIC, When there lessee vacated the  building, S entered the space and began to use the warehouse

2. Issue: Is a demand to vacate half of a building or pay half the rental value sufficient to est. an occupying co-tenants liability for rent?
3. Rule: Letter demanding rent will not work. Co-tenant needs to try to enter the property and if denied then the other co-tenant will have to pay rent. You only owe rent if you deny the other co-tenant the right to use the land → ouster. There is not need to pay rent absent an ouster.
4. If there is an ouster:
a. One co-tenant denied the other entry to the concurrently owned property
b. You must be physically stopped from using the property that is partially yours.

ii. Cohen Case: minority rule
1. A cotenant that used the whole property is liable for the rent to the cotenant even without an ouster.

2. This is the opposite of Spiller

3. easier → no litigation → pay half the rental value

4. Fair Rental Value: Real estate appraiser comes up with #.

iii. Swartzbaugh v. Sampson

1. P and her husband owned land as JT. The P’s husband leased part of the land without her consent. P sued to cancel the lease.

2. Issue: Can one JT, who has not joined in a lease executed by her co-tenant and another, maintain an action to cancel the lease where the lessee is in exclusive possession of the leased property?

3. Rule: When one CT  executed a lease with a 3rd party, the lease is a valid contract giving to the lessee the same rights to possession of the property as the ct had. So each ct to enter and lease on their own and each ct has a right to occupy the whole of the property, which they can lease

4. Problem for lessee

5. P’s wife can do whatever she wants on the land as can the lessee, but they can’t do anything that negatively affects each other. Lessee and other ct are in a mini JT.

6. **note → lease does not sever JT.

7. Her Options: 

a. (only way to get him out is when her husband dies)

b. Partition:

i. In kind of by sale of entire property

ii. The leased amount for the term of the lease

c. Ouster: dis-affirm the lease
i. Attempt entry or change something and if he denies → file and ouster → she gets half the rental value for amt of time that she has been ousted

ii. Risk → if she ousts lessee → she will owe him ½ the rental value

d. Accounting: affirm the lease
i. If one ct rents part of the land, the other can recover their portion of the income (1/2 income from property).  → affirm the lease and get the $
iv. Accounting

1. A weighing of finances by the court of equity, sometimes done by partition

2. 2 time periods

a. If entitled to reimbursement for improvement → suit for $ not to partition the property

b. Or partition the property

3. Rule for Rent:

a. A CT who collects rent from  a lessee is liable to the other CT for their share of the rent immediately
b. Based on actual receipt
i. If rented out below market value → other ct will only get ½ of rent

4. Rule for Taxes and Mortgage Payments:

a. One JT can sue the other if one has paid all prop taxes and mortgage payments

b. Majority:

i. Reimbursement for taxes and mortgage payments

c. Minority:

i. If one JT = sole occupancy → not entitled to reimbursements for taxes and mortgage.

5. Rule for Repairs:

a. Necessary Repairs:

i. No immediate reimbursement  → If you do a partition action the improver can get a credit for reimbursement

ii. If there is no partition and you don’t have an agreement then you are not entitled to reimbursement

b. Unnecessary repairs:

i. No reimbursement

6. Rule for improvements:

a. If one improves the properties (erects a house) → reimbursement is not immediate
b. On partition action:

i. In Kind?

1. No reimbursement but court will give the improved portion of the land to the improver

ii. By Sale

1. court will credit the increased value for the amount ↑ in sale 

a. Ex: unimproved = 500k. improvements cost 100k. new price 550k → improver gets extra 50k 

v. Adverse Possession

1. A lessee can NOT adversely possess land from the lessor

a. Bc they are their with lessor permission.

2. one ct can adpo the land when

a. 1.  One ct goes into exclusive possession and 

b. 2. Makes it clear they are ousting the other → deny property rights. This is Rare.
The Lease
1. Term of Years:

d. Any fixed period of time as long as you can figure out an ending date

e. Terminates at set end date → no need for notice.

2. Periodic Tenancy:

f. A lease for a period of some fixed duration that continues for succeeding periods until either the LL or T gives notice of termination

g. Ex: month to month, or year to year
h. If notice is not given → lease is automatically renewed

i. Common law → 

i. Notice is length of the term but 6 months is max notice needed.

ii. ½ year notice required for  year to year tenancy

iii. Less than a year:  notice must be equal to length of the period, but not to exceed 6 months.

j. Death of LL has not effect on periodic tenancy

3. Tenancy at Sufferance: Holdovers

k. Arises when a T remains in possession after termination of the tenancy

l. 2 options

i. Eviction + damages

ii. Consent express or implied at the creation of a new tenancy

4. Lease:

m. A lease is a conveyance and a contract which rives rise to LL-T relationship

n. Statute of Frauds:

i. Leases for more than 1 year must be in writing

ii. Permits oral lease for less than one year.

6. Delivery of Possession
a. Hannan v. Dusch:
i. D = LL, entered into lease with P = lessee. When the lease term was to begin the D’s prior tenant wrongfully held over. P argued that the lease contained an implied covenant obligating the D to take legal  action to oust the holdover tenants

ii. Issue: Is an LL who leased property without any express covenant as to delivery of possession required to oust trespassers in order to allow entry by the tenant?
iii. Rule: American Rule: → accepted in this case

1. Absent an agreement to the contrary, the LL only has a duty to deliver legal possession not actual possession. The responsibly of ousting holdover tenants rests on the new tenant.

2. Danger:

a. People might not want to rent bc not guarantee they can move in.

iv. Note: courts are divided → English Rule:

1. absent any stipulations, every lease has an implied covenant that the landlord shall open the premises for the entry of the tenant, on the day the lease term begins.

a. Implied covenant  does not extend past the day that the term begins.

2. Danger:

a. Too much risk on LL → reluctant to rent → incentive for down time.

3. Pro:

a. LL has the most knowledge and control.

b. Easier for LL to evict → cheaper for LL → should bear the cost.

v. → policy reasons for both.

7. Subleases and Assignments

a. T = interest in the property → generally can dispose to someone else to take his place → Sublease or Assignment, LL = reversion.

	
	Privity of Estate
	Privity of Contract

	Assignment by T

(T conveys entire

remaining interest)
	LL and T2
	LL and T

[LL and T2, ONLY IF

T2 made promise to LL]



	Sublease by T

(T conveys less than

entire remaining

interest)
	LL and T
	LL and T

[LL and T2, ONLY IF

T2 made promise to LL] 


i. Ernst v. Conditt -  missing something in outline.
ii. P → Rogers → renegotiated C takes over the lease from Rogers. Lease says R “sublets” to C and R = personally liable if C failed to pay rent.

iii. Issue: Where the words Sublet are controlling in determining if it is a sublease or assignment?

iv. Rule: Words used are not dispositive. Durational Test is controlling.

1. for full term of lease → assignment

2. if there is a reversion is the original lessee → sublease

v. Roger was in POE now Conditt→ assignee = POE

vi. Conditt is in POC bc Rogers had him sign something that said he must perform all the conditions of the lease, which includes paying rent. Conditt → POC with LL.

vii. Court is erroneous in saying it all depends on sublease or assignment bc even if there is a sublease C was still in POC so LL could sue either one.

2 situations when one is liable for rent:

b. Privity of Estate - 
i. Only one person is in privity of estate with LL at one time.
ii. Their lease abuts to the reversionary aspect of LL.

iii. Absent transfer (sublease or assignment) the T is in privity of estate with LL

c. Privity of Contract -
i. Doesn’t matter if sublease or assignment

ii. Look at lease for words that promises to pay rent by T.
1. “T agrees to apt the sum of $200 /month”

2. Needs a verb

iii. T1 = liable if he agreed to pay rent

iv. T2 = liable if he promised to pay rent to T or LL if there is 3PB rule.

1. new contract T2 = POC

2. or contract T1 and T2 = POC w LL depends on 3PB.

v. If there is a  promise by T1 to pay rent to LL→ T1 liable under POC
1. only way out is to enter into a new contract where LL lets him out of the contractual obligation.

vi. 2 people can be in privity of contract at the same time

vii. Occurs if T promises to pay LL rent, and T2 expressly promises to pay LL rent, or if T2 promises T to pay rent, for the third party beneficiary of LL

viii. If T1 promises to pay rent to T → LL is 3rd party beneficiary so LL can sue T1 on grounds he was intended beneficiary.

1. if JDX allows 3rd part beneficiary rule then T is liable to LL under POC and so is T1 bc there was nothing on the part of the LL letting T1 out.

ix. Ex: no POC:

1. “T leases the apt to begin on 1/1/80 the rent is $200/month

Assignment vs. Sublease:

d. Assignment:

i. Assignee = remainder of lease term and he abuts the LL

ii. If T transfer his entire remaining interest to T2

1. POE: terminated bw LL and T, and created bw LL and T2

2. POC: maintained bw LL and T (possibility of being created bw LL and T2)

e. Sublease:

i. T1 conveys shorter duration than total, i.e. T1 transfers less than his entire remaining interest.  T1 has a reversion then to LL.

ii. POE:

1. remains bw LL and T1
2. T1 abuts the LL’s interest → T1 = POE → liable for rent

3. T2 does not move into POE → not liable.

iii. POC:

1. remains bw LL and T. (possibility of being created bw LL and T2)

f. Kendall v. Pestana:
i. An express provision of a lease required the written consent of the Lessor (Pestana)  before the Lessee (Kendall) could assign his interest. Pestana refused to consent to an assignment unless the assignee agreed to pay a higher rent

ii. Issue: May a commercial lessor unreasonably withhold consent to an assignment when there is an express provision in the lease, i.e. a commercial lease with an approval clause?

iii. Rule: Minority rule → accepted in this case and CA

1. When a commercial lease allows for an assignment only with the prior consent of the lessor, such consent may be withheld only when the lessor has a commercially reasonable objection to the assignee or the proposed use.

2. Policy:

a. Lease as a conveyance;

i. Shortage of commercial space

ii. Want greatest alienability of property

iii. Transfer of prop→ construe restrictions narrowly.

b. Lease as a contract:

i. Lessor has Discretionary power affecting right of the other in a contract → must act in good faith and reasonably 

iv. Majority rule:

1. LL can withhold consent no matter what

2. Policy

a. says T could have negotiated for this provision

b. leases have been drafted with reliance on this rule

3. Rejected bc

a. LL has a responsibility to mitigate damages

b. LL is still protected with minority rule, he just can’t be as picky.

c. Maj rule was never universal → should not have relied on it.

d. Doesn’t make sense that LL can withhold for any reason.

v. Reasoning:

1. court says that Pestana is trying to get more than he bargained for. We don’t think LL should get the extra money. He will get that value after the lease is up.

2. T takes a risk that the property value will decrease bc he agrees to a certain rent, he gets the increase if it does go up bc he would have to pay the extra had it gone down.

vi. Reasonable vs. unreasonable:

1. unreasonable

a. I don’t like the proposed T

b. Can’t try to extract more rent

2. Reasonable:

a. Financial responsibility of the proposed assignee
b. Suitability of use for the particular property

c. Legality of proposed use.

i. Zoning restriction?

d. Need for alteration of the premises

e. Nature of the Occupancy
i. Will the bus fit in this center

ii. I want to be the only restaurant in the building? → shows might not succeed.

vii. Drafting around Kendall:

1. put in a clause that says they will negotiate any changes in the rent.

2. draft around by prohibiting transfer → clause that says no assignment or sublease this is enforceable and is not a restraint on alienation.

3. if it says no assignment without consent and say nothing about no assignment or sublease → follow Kendall.

8. The Tenant who Defaults

a. Common ways leases are breached by  T

i. Fail to pay rent
ii. Make changes to the property

iii. Conduct business in an unlawful manner

b. The Tenant in Possession

i. Berg v. Wiley

1. About LL right to retake possession

2. There is an express provision in lease → LL can retake possession when there is a breach of the terms. LL locks out berg → brings action for wrongful eviction

3. Issue: May a landowner use self help to retake possession of his property? NO
4. Rule:  Common Law Rule: LL can retaken possession when:
a. T = in breach of lease terms
i. Any of the covenants
ii. And there must be a reentry clause
b. LL acts in a peaceable manner
5. Court adopts Modern trend that SELF HELP IS NEVER ALLOWED
a. LL must go thru courts 
b. Not T friendly bc cost of going to court → higher rent
6. Majority rule:
a. Self help is allowed if you have a legal right
ii. What if T waives his right to a judicial proceeding → allows self help?
1. Courts are split
2. Policy: Modern Rule → 2 views

a. Pro wavier:

i. To protect individual T from coming home and being locked out.

ii. T can waive this if it is just to protect the individual T.

b. No on waiver:

i. The modern rule is to protect society as a whole and we want LL to always have to go to court.

c. The Tenant Who has Abandoned Possession

i. Sommer v. Kridel

1. K abandons the apt by letter which the LL does not respond to.  LL has the opportunity to re-let the apt but does not. Instead, LL brings an action for payment of entire rent due under the lease.
2. Rule: Doctrine of avoidable damages (Sommer’s JDX)

a. A LL has a duty to make a reasonable effort to mitigate damages, i.e. find a new tenant

b. Interplay bw contract law and property law and in contract law → duty to mitigate
c. BOP → LL to show he made reasonable efforts to mitigate.
d. Courts are split
3. Old rule: Property law concept
a. LL has no duty to mitigate damages bc sees property as a conveyance during the lease period.
4. What is reasonable:
a. Ads, signs, show what a reasonable LL would have done.
b. If LL shows he made reasonable effort and to takers → T is liable.
ii. Mitigation Rules:
1. Must mitigate damages → Sommer JDX
2. LL must treat the abandoned apt just as he treats his other vacant apts. He must show them all. 
a. Unfair to LL
3. LL must advertise the property at fair Markey value.
a. If value has dropped T will have to make up the difference
b. CA statute – LL does not have to advertise below market value even if not renting at market value.
c. Lost Volume Seller Rule:
i. When there is an unlimited amount of something and one person backs out and another buys the item the person who backed out is still liable to seller bc  the 2nd sale did not mitigate the loss of the 1st breach. Seller could have sold 2
ii. If there is only one of something and D backs out, The next sale mitigates the lost first sale bc # = limited. Person who backed out is off the hook.
9. Codes: LOOK AT HO
a. 1951.2
i. After T abandons, LL can get future damages only if:
1. If the lease says that LL can recover (still has duty to mitigate)
2. or if he re-lets to someone else, i.e. he mitigates → LL can get the difference bw rent and the amount he is getting in mitigation bc he is acting in good faith.
3. **If lease is silent → LL can’t get future rent.
4.  T abandons → lease is breached and therefore terminated → lease says that LL can recover 
a. LL get rent up until time of abandonment
b. LL can get rent from time of abandonment until tme of judgment, but LL has a duty to mitigate (sommer rule) and the BOP is on T to show that he did not mitigate.
c. LL can get future rent  but he must try to mitigate, if LL gets future rent it will be reduced to present value if he gets lump sum.
d. LL can get $ for property damage
b. 1951.4 → use if lease provides for remedy.
i. LL can keep lease in effect and open for T to use
ii. Lessee must have right to sublease-assign or LL can’t unreasonably refuse a sublease.
iii. This code does not follow Sommer → T must mitigate thru sublease-assign and LL can recover from T
c. Security Deposits:
i. All about who is holding the $. 
ii. Often abused by LL who does not hold the money as he is required.
iii. High burden on T to get his deposit back. → LL usually gets away.
iv. Can be good for LL → when T ditches out on last months rent.
v. Lease can NOT say deposit is nonrefundable.
d. Security Deposits → New Code:
i. When can LL take money from Depo?
1. Default in rent
2. Damages that are not normal wear and tear
3. Cleaning, only to the level it was at when T moved in.
a. Good for T.
ii. Change in this code:
1. Now T can request and initial inspection where LL must tell T what is wrong and needs fixing.
a. This is implied and does not need to be stated in the lease
b. Good for T
2. Then T can remedy the deficiencies.
iii. Old Law → LL must send an itemized statement within 21 days
1. Today is the amount taken out is over 125 → LL must provide receipts for the amounts deducted, which must be reasonable 
iv. What if LL does not act as he should?
1. Old law: Max = T gets what he is owed  + $600
2. Today: additional damages over the deposit may be up to twice the amount of the deposit.
10. Duties, Rights and Remedies

a. Landlords Duties; Tenant’s Rights and Remedies

i. The Implied Warranty of Habitability

1. Hilder v. St. Peter

a. P leased apt from D, which was in a horrible state of disrepair. P told D of the problems but D did nothing. P did not vacate and paid all the rent then sued for reimbursement of rent paid + damages.

b. Rule: Implied Warranty of Habitability:
i. 2 requirements:

1. Premises safe, clean, and fit for human habitation both at the commencement of the lease and thru the duration of the lease.

2. Only applies to essential facilities (vital to habitation)

3. **IWOH can NOT be waived

c. Old Rule abandoned in this case:

i. Caveat Lessee

1. LL only need deliver possession,  state of property does not matter.

ii. Exception: Constructive Eviction:

1. LL: failed duty express in contract  the T can abandon and not pay rent.

Steps for Implied Warranty of Habitability:

1. How to determine a breach of IWOH –

d. Violation of housing codes

e. If defect has an impact on the safety or health of T (RPP standard)

2. T must show:

f. T MUST notify LL of problems

g. Defect existed during tenancy

3. IF breach of IWOH is established:

h. LL must have a reasonable opportunity to fix the problem

4. Remedies for T → Bad living situation.
i. P can withhold rent and seek damages for rent already paid. → Abatement for past rent (contract remedy)
j. Stay in Apt and withhold rent

i. LL will evict → if iwoh JDX T can use this as a defense.

k. Stay and pay rent

l. T can terminate the lease, move out and sue for damages.

i. T can sue or LL might sue for abandonment → iwoh will be decided.

ii. T → cross complaint if they want $

m. Repair and deduct

i. Allowed in Hilder and CA

ii. T → notify LL → LL does not fix → T can repair and deduct from rent → situation like 2 → LL might evict → T claims iwoh
iii. Works for small items

n. T can get punitive damages (Tort remedy)
o. T can get discomfort and emotional distress damages. (Tort remedy)
RENT ABATEMENT
1. filters thru all remedies

2. How do we measure?

p. Hilder got all $ back

i. Property really was not worthless
3. 3 approaches

q. 1. Hilder:

i. Value as warranted – the value in its defective condition = rent

ii. Court can say value warranted is more than the rent if want to give the property some value and use the numbers to give rent back

iii. This formula is manipulatable

iv. Prob:

1. if we use this LL will increase rent to correct value and poor people will have no place to live.
r. 2. Look at the agreed amount of rent – the value in its defective condition

i. CA = similar

ii. LL can have defective apts and not have to pay for damages as long as they price them right.

iii. Some courts reject bc they want to set forth a public policy that we don’t want these apts to exist → Hilder standard → LL has incentive to not have a bad apt.

iv. Policy debate – Hilder protects T but CA allows horrible living conditions

s. 3. Take agreed rent and reduce it by a % attributable to what the apt is really worth.

i. Prob: LL can just up the price to cover for this.

t. Basically → all policy → not easy answer.
DAMAGES:
a. Punitive Damages

i. To punish not to compensate → goal is deterrence
ii. High punitive damages → court sends message that it wants to stop existence of this type of apt.

iii. Decided according to net worth of LL

1. rich will pay more than poor

iv. Always awarded if there is breach of iwoh as long as LL knew

v. Awarded if situation is willful or wanton

b. Discomfort and emotional distress

vi. In Hilder

1. fear of child being hurt

2. can’t bring people over

3. sewage →bad smell

vii. All are discomfort damages

viii. These are Speculative damages bc we can’t see exactly what the damages are. We just come up with a number.

Chapter 7: 
THE LAND TRANSACTION

(----------------------------------------------------------------------------------------------(
Contract



Escrow




Closing (title) 

Seller delivers deed. Buyer pays money

Contract of Sale
· Buyer contacts broker, a K is drafted, after agreement is reached buyer usually makes a down payment
· Signed by the buyer and seller. The K provided that certain things take place before the K becomes binding – these is called a Contingencies and the K is not binding until they take place (title, inspect, loan).
· If the K is silent? 
· Statute of Frauds – the initial K MUST be in writing due to fraud.
· Hypo: Tearing up recorded deed does nothing to person who owns the land.
Escrow

· This is the lag time between after the K for sale has been signed but before the deal closes. Where the parties try to satisfy the contingencies.
· This is a neutral third party
· Between signing the K and closing, the parties will: purpose of escrow
· 1. Title – 
· Investigate the seller’s Title, to insure the buyer is getting good title. Abstract of title – someone goes and looks at title in records.
· 2. Inspect – 
· Buyer has a right to inspect the property for hidden defects and can request that seller make repairs. If seller does not fix buyer can cancel or accept property in current condition or they can compromise. (Lower price, agent might pay). 
· 3. Loan – 
· if the buyer is not paying all cash the buyer arranges financing from a lender.
· If these contingencies are not met then the K can be terminated as long as they were listed in the K as terms of sale.
 Closing
· When the seller receives the money and the buyer receives the deed.

Marketable Title

1. Who owns the certain interests in the property? If title is not met as in K → buyer can rescind.
2. Title Standards:
Parties can negotiate as to what state of title must be before buyer is bound → set forth in K

a. Clear Title Standard

i. Seller owns a fee simple, no covenants, no liens, and no interests in other people. But there is usually utility easement so you will never get clear title. 
ii. Good for buyer bad for seller.
b. Buyer accepts the state of the title as it is  -
i. Bad for buyer good for seller bc buyer agrees to accept all encumbrances and restrictions. 
c. Anything the Buyer Approves of (CA Form)

i. Buyer can look at title and approve or disapprove.
ii. Seller arranges title search and buyer views it and can back out up to a certain point.
d. Marketable Title Standard

i. DEF: a title free from reasonable doubt

1. ex: buyer backs out – seller sues for breach of K – court considers this as a reasonableness standard when asking free from reasonable doubt unless there is a per se violation 
ii. When K is silent as to state of title we imply a marketable title standard.
iii. Seller must convey a marketable title and if the seller cannot do this then the buyer can back out without breach but if it is marketable the buyer must buy it and if they back out they breach the K.
iv. This standard makes it hard for the buyer to know if they are in breach by backing out- too vague don’t use this standard.
v. Use Marketable title as the standard when:
1. The K is silent as to the state of title
2. When specified in the K.
vi. When is Title Unmarketable? MAJORITY RULE – per se violations. Lomeyer (not exhaustive list)
1. Existence of private restriction (utility easements)
2. Violation of private restriction
3. Violation of zoning restriction (NOT existence of zoning restriction)
4. If someone else owns title to the property thru Adverse Possession
vii. Title will be marketable even if there is a minor defect like one deed = J. Depp other = John Depp.
viii. Reasonable doubt only when there is a clear break in title Jdepp then Jsmith.
ix. Ex: even if a utility easement is visible and ↑ value of the property under the majority this is still unmarketable title. 
1. does not matter if restriction enhances value or if person knows
x. Minority = if restriction affects the property value → unmarketable ???

e. Insurable Title

i. Buyer agrees to purchase as long as the title is insurable, 
ii. This is bad for the buyer bc you can insure anything,
Case:

Lohnmeyer v. Bower:

· Facts: Buyer (L) sued to rescind K for sale of land on grounds that the land contained violations of both private (homeowners say no 2 story homes- violation) and public (set back zoning – the house has to be built on certain distance from property line - violation) restriction. The K provided that the seller would provide marketable title. The K covers private restrictions thus since stated in K buyer can’t use this to get out of K alone .He is able to back out bc the K is silent as to violation of the restrictions → and there was a violation of a zoning restriction.
· Majority Rule:
· If there is a private restriction, a violation of a restriction, or a violation of a zoning restriction → then title is NOT marketable
· If there is a zoning restriction that has not been violated → the Title is Marketable
PHYSICAL CONDITIONAL OF THE PROPERTY (Duty to Disclose)
Caveat Emptor: OLD RULE
1. Buyer beware!!
2. Rule: no duty to disclose defects but the seller can NOT actively mislead the buyer by making intentional misrepresentations.
3. Caveat Emptor only covers physical defects. There is a duty to disclose latent defect which the buyer can not find - Stambovsky
	Caveat Emptor = OLD RULE

	Rule
	No duty to disclose physical defects.

	Duty
	Seller owes no duty to disclose patent or latent defects to a purchaser. 

	Not Liable
	If Seller Remains Silent

	Liable
	If Seller intentionally misrepresents facts – fraud on part of the seller.

Or under Stambovsky – when seller knows of nonphysical defect and does not disclose. 


MODERN RULE:

· There is a duty to disclose defects that the seller knows about.

· A seller must inform when a defect is: if meet all 3 = must disclose.

· Material 
· (would materially affect the value → material to decision) 
· Latent 
· (not readily observable).
· Known to the Seller
· No duty to disclose obvious defects.
· In CA =  Disclose + Form

· Case law requirements = material, latent, known.

· Seller must give buyer a disclosure statement form in addition to disclosure of the defect. The form is not a substitution for disclosure
· Form must state material defects

· More than physical defects, i.e. zoning violations and noise problems, question as to what is an offsite nuisance.

· If the form is not given then the buyer can rescind the K within 3 days. 

Duty to Disclose Material Latent Defects

	Material Defects
	Defects that could significantly impair the occupants health and safety

	Latent Defects
	Defects known to the seller and not discoverable by the purchaser or her representative upon reasonable inspection. 

	Material Latent Physical Defects
	Leaky roofs, termites, cockroach infestation, or that the house is built on a filled in swamp

	Off-site Conditions
	Nearby hazardous waste disposal sites, nearby landfills, noisy neighbors, underground pipelines, or proposed developments. 

	Non-physical Defects
	Home haunted by ghosts

	Patent (Visible) Defects
	No duty to disclose patent defects that are not material. 

(A seller must know of the defects before obligation to disclose arises.)

	Stigma Statutes
	Statutes make it so sellers do not have disclose to buyers information about someone dying in the home.


Cases:

Stambovsky v. Ackley: 

· FACTS: Time of Caveat Emptor -P’s contract to buy a home and then found out it was widely known to be haunted. 

· Rule: Caveat Emptor only applies to physical defects bc a buyer can inspect and discover the defect but here since not a physical defect caveat emptor does not apply. And the buyer spread this belief in the community thus the buyers were allowed to back out.

Johnson v. Davis

· Facts: Seller lies and says there are no problems with roof. Yet it leaks. Case of fraudulent misrepresentation and buyer realized before deal closed.
· Rule: 
· Court does not want to find for buyer so they get rid of CE and follow CA rule → seller has a duty to inform of material defects which are not readily observable and known to the seller.
“AS IS” CLAUSES:

· Court are split as to whether a K can say the buyer gets the property as is and the seller has not duty to disclose:
· CA RULE: 

· Does NOT accept as is clauses but does allow intentional waivers (buyer knows of defect and waives his right – buyer must be told in order to waive)
DEEDS

· After escrow, at closing, title and interest in the land is transferred by deed.

· In old days did not need to be in writing but the SOF changed this.

· A Deed must be executed and delivered in order to  be valid.

· Deeds are a method of title assurance (protect the buyer)

· A Deed conveys land, contains warranties about the state of the title.

· Doctrine of Merger:

1. once a deed is conveyed, then the K of sale does not matter anymore. K of sale is merged into the deed.

A. DEED FORM - What has to be in a Deed?   WINDS
1. Identify the Parties (grantor and grantee)

2. A Description of the Land, i.e. legal description:

i. 3 Methods of Description:

1. Description by govt survey

2. Meets Bounds Description

a. measuring distances off a marker

b. reference to degrees and distances.

3. Subdivision map which describes the property.

a. in subdivided areas, ref to lot # and map

4. Refer to tract of land by name (not a good idea, the old way)

3. Words of conveyance. (i.e. in CA the word “grant” works)

4. Signature of the grantor (grantee sig it not needed)

5. Notary is not required but is common.
ii. In CA a notary is required in order to record the need and recording needs to happen otherwise buyer will not buy the property.

iii. Notary is used to vouch that the person signing the deed is the true grantor.

Three Types of Deeds
1. Quitclaim Deed
a. Grantor conveys the interest with NO warranties or assurances to the buyer, i.e. an “as is” deed bc no promise about state of title. Buyer gets what he gets and can not sue
b. Used when:

i. You don’t know what you have

ii. Person thinks they are an adverse possessor but not sure and want to sell

iii. Good only if the  buyer knows what he is getting.

c. This is NOT a method of title assurance bc there is no COA against grantor 

2. Special Warranty Deed
a. Two Warranties
b. Grantor promises that 1.he himself has NOT done anything to create a title defect in the property: i.e. no encumbrances or easements by grantor and that 2. The grantor has not granted the estate to another.

c. If the grantor has created a title defect it can be expressly exempted in the K – i.e. “except for mortgage” → then there is no title defect but if not stated there is a title defect. 

d. Buyer is not protected by defects existing prior to grantor’s ownership.

e. In CA this is called a Grant Deed.  – the word grant is used to imply a special warranty (grant deed).

3. General Warranty Deed
a. Lots of Warranties
b. Grantor promises and is liable if the state of title is not as conveyed in the legal description. Grantor warrants that there are NO defects (even from predecessors) except those specifically expected in the deed itself.
c. Can’t disclaim if disclaim → SWD
d. Standard Warranties Contained in the Deed:

i. Covenant of Seisin (P)
1. Grantor promises that he owns the estate he purports to convey.

2. Damages – Restitution - measured from the purchase price not the fair Market value. I.e. only get back what you paid.

a. Bc don’t want to stifle the real estate market. 

b. Don’t want to punish grantor if not at fault.

c. Grantee can protect by doing title search.

d. Efficient bc no litigation costs.
3. Breach if seller sold out some mineral rights
ii. Covenant Against Encumbrances (P)
1. Grantor promises there are no encumbrances on the property, includes mortgages, liens, easements, and covenants unless expressly listed. If there is → breach
2. Damages – 

a. If easily removable grantor pays cost to remove, i.e. pay off 10k mortgage.

b. If not easily removable – value of property with and w/o easement. – expectation damages. difference
iii. Cov of General Warranties & Cov of Quiet Enjoyment (F)
1. Grantor promises that he will defend against lawful claims (only successful claims) and will compensate the grantee for any loss that the grantee may sustain by assertion of superior title.

2. Grantor promises that the grantee will not be disturbed in possession or enjoyment of the property by an assertion of superior title. 
3. This has to do with title not use.
iv. Covenant of Further Assurances (F)
1.  Grantor promises to sign any other documents required to perfect the title conveyed.

v. Covenant of Right to Convey (don’t need to know)
Applicability of Covenants to Future Grantees: covenants that “run with the land” may be enforced by a future grantee. Whether a cov will run depends on whether the cov is present or future cov.

e. Present Covenants/Warranties:

i. Cov of Seisin and Cov Against Encumbrances

ii. RULE: 

1. Breached at the time of conveyance or they are never breached. 

iii. This is when a deed is silent you can say that they do run or not.

iv. Majority Rule - If there is a breach and present owner sells to subsequent party, owner retains a chose in action (a claim they haven’t taken yet). This COA stays with the original party and doesn’t pass with the land unless it is assigned. 

v. Minority Rule – the chose in action is impliedly assigned to subsequent purchasers of the property. So they can sue the original owner

vi. A chose in action can be expressly assigned (like to collection agency)

f. Future Covenants/Warranties:

i. Cov of General Warranties/Quiet Enjoyment and Cov of Further Assurances

ii. Breach might happen after time of conveyance. And requires an assertion of title.
iii. Future Covs are breached when you are dispossessed of possession or evicted by the person with superior title.

iv. RULE: Future covenants always run with the land to future grantees and pass with the land until the grantor dies.
g. Breach usually encompasses more than one cov

Cases: Breach of Covenants:

Brown v. Lober:
· Facts:  An owner reserved a 2/3 interest in the mineral rights of land he conveyed to Bost. Bost → Brown by General Warranty Deed with no exceptions. Brown later tried to sell the land and discovered he only owned 1/3 of mineral rights SOL barred a suit on present covenants (there is a breach of COS) they sued on Cov of Quiet Enjoyment. Brown did not do a title search. H: bc Brown’s ownership has not been challenged by O→ no breach of COQE. Basically to late on Seisin and too early on quiet enjoyment.

· Rule: Mere existence of a paramount title does not breach a future covenant – no breach of Cov of enjoyment (only a present covenant – COS). A grantee must be actually or constructively evicted before he can sue on a future cov.

· Remedies for Brown: can ask O to come and claim the rights if they want, or Brown could mine and wait to be sued. 

· Bost should have used a QCD or a SWD → not liable. 
Rockafellers v. Grey:

· Rule: Present warranties end when O conveys to original buyer bc breached on conveyance not in the future.
Hypo: Future and Present Covenants.

·  O (GWD) → X (SWD) → Y (SWD) → Z
· O did not own everything, P had an easement. And P wants to enforce it against Z.  SOL has run on present covenants.  Bc Future covs run with the land Z has a COA against O.
· Suppose that P has not enforced the easement: cov of Seisin has been breached. If P had made a claim we would be using future covs. When X bought from O there was a COA, called a chose in action. When X → Y → Z. Y COA against O?
· Majority = the chose in action does not go with the land
· Minority – the chose is action does go with the land.
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                  | $12,000 – Quit Claim
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      | $20,000 - GWD

D

Land is worth $24,000 at time O comes back.

Hypo:

· A → B for 15k with a GWD. Then B → C for 12k with QCD. Then C → D for 20k (GWD). O is true owner and ousts D when land is worth 24k. Advise D and C as to how much they can recover under the warranties

· D can sue C for 20k – breach of COS or on the Cov of general warranty or quiet enjoyment for the same amount. 
· D can sue A not on the present COS but on the future cov which runs with the land (cov of general warranty) for 15k. (future cov is not limited to C’s consideration). If chose in action runs – can sue in minority jdx ??

· D can NOT sue B bc QCD.

· C can sue A under CQE for 12k (only if D is ousted and recovers from C)

· C can not sue B.

· If O has not made a claim and D did a title search and finally found that he does not own the land then a future warranty has not been breached but D can sue B for breach of cov of Seisin if SOL has not run on the present cov.  D can sue A depending on the JDX.  Maj – no. Min – yes.

DELIVERY OF THE DEED
A deed must be delivered in order to be valid. 

· Deed MUST be delivered with the intent that it is presently operative or if not it is INVALID. Physical delivery is not required or sufficient.

· Delivery is based on the grantors intent – if he intends the deed to be presently operative there is delivery.  So if there is no intent to transfer there is no transfer

· Possession goes to show intent

· Deed is delivered if it passes as present or a future interest, but the interest must pass immediately, not at some future time.

· Most problems with delivery come up when there is a deed for gift of property and deeds operable only at the grantor’s death not in commercial sales.

· Ex: parents transfer property through deed to their son and his wife but don’t want it transfer now, just want to make sure that it is in the right form. After divorce – wife of son wants the property. The court held for parents bc there was no intent to transfer.

1. 2 party Transfer with an oral condition.

a. Deeds with oral  stipulations that they will be delivered to the grantee after the happening of some future event.

b. Majority –

i.  The written deed is said to be validly delivered and the condition is ignored. (Sweeney). Conditional delivery must be made to a third party, thus conditional delivery directly to a grantee vests the grantee with absolute title immediately.

c.  Minority 1 – 

i. Invalidate the entire deed due to the conditional delivery and the grantor retains the property.

d. Minority 2  – 

i. Enforce the condition as long as condition is met (Chilemi Rule)

e. When oral condition is Grantor’s death:
i. Majority-  follow Sweeney and uphold delivery. So grantee gets it immediately before the grantor dies.

ii. Minority – Deed is invalid bc deed is a failed will. So title stays with grantor – heirs get the land not the grantee.)

2. Delivery Through Third Parties: Conditional Delivery – oral or written
a. If the grantor wants there to be conditional delivery he must give the deed to a 3rd party and tell them the oral condition and then they give it to the grantee upon the condition. With this method the deed will be honored when the condition is met.

b. Requirements for a Valid Conditional Delivery:

i. Deed with condition is delivered to a 3rd party
ii. The party’s delivery is irrevocable (Rosengrant), i.e. grantor can’t take it back.

c. This is how escrow works.

d. If the condition is the grantor death – a future interest is created in the grantee with a life estate in the grantor. Title is passed immediately but possession is postponed.

3. Where the Condition is Written in the Deed:
a. Majority – conditions written in deeds are enforceable as long as the condition is not delivery upon the grantor’s death. If the condition is grantor’s death = invalid bc person is trying to make a will and grantor keeps property

b. Grantor can give himself a life estate with a future interest to grantee which is remainder interest transferred now if he wants the condition in deed to be his death.

Cases:

Sweeney Administrix v. Sweeney

· Facts: in this state if the husband died owning the land then it went to the wife and it can not be willed to another but if he disposed of the property before his death this is okay. H wants the land to go to his brother but he didn’t give it to him when he was alive bc he wanted to use it.  So H deeds to B (recorded) and B makes deed to H (not recorded) which will be recorded if B dies so that H gets to decide what happens to land and so it does not go to B’s heirs. H dies and deed surfaces → Wife wants the land. Is the unrecorded deed valid – intent and conditional delivery?

· H: court says that there was intent to deliver bc if not then H’s intent to be protected is not satisfied?  B claims oral intent for deed to be effective only if B died first – conditional delivery.  Court says deed is validly delivered and ignores the condition.

· Rule:  Because conditional delivery must be made to a third party, conditional delivery to a grantee vests the grantee with absolute title.  2 party transaction with oral condition → ignore the condition and grantee gets the land.
· Intent →RP when you created an attested deed → burden shifts to wrt if there was delivery
· H could have made sure B got the land by:

1. joint tenancy with B (bad – B might sell)

2. H can deed to B and B can lease to H for his life for $1 (bad – H gives up a lot)

3. H → B with a life estate in H (good)

4. H→B and ask B to leave it back to H in B’s will.

5. Make the oral condition written bc written conditional are usually enforceable. (H to B is B survives H)

6. Revocable Trust Sue the conditional delivery through a 3rd party – this is valid.

Rosengrant v. Rosengrant:

· Facts: Harold wants Jay to have property when he dies. So he gives the deed to a 3rd party bank who was to give the deed to Jay on the happening of a certain condition. This is a 3rd party conditional delivery. However, Harold’s name is on the envelope and in order for 3rd party conditional delivery to be valid the delivery to the 3rd party must be irrevocable and the court hold that bc of the name the delivery is not irrevocable bc H could come and change it. C: grantor keeps the land. (could have gone the other way bc bank wrote the names on the envelope, intent could have been for it to be irrevocable.)

· R: Conditional delivery to a 3rd party must be irrevocable as to not undercut the certainty of land title →name
· Should have done a will or even a 2 party transfer under Sweeney would work.
Methods of Title Assurance (protects the buyer)

1. Deeds 

a. Seller is making a representation re the state of title so if it is not true the buyer has a COA (which is only as good as seller’s ability to pay).

b. Exception: quitclaim deed

2. Insurance

a. COA is against the insurance company

3. Self Help 

a. searching the public records

4. Registration of Title

Title Defects
· Anything which diminishes grantors interest into something less than a free simple, like a mortgage. 

FINANCING - MORTGAGE
SECURED AND UNSECURED DEBTS:

Borrower = mortgagor

Lender = mortgagee
· Secured Debts

· Lenders will not lend  money for real estate unless the property is used for security on the debt → this is a secured debt

· Borrower must sign 2 pieces of paper:

· 1. Note 

· Sets up the terms of repayment and due date of each installment  and of the entire loan.

· 2. Security Instrument 

· Either a mortgage or in CA a deed of trust

· Refers to the note and secures payment of the note.

· Secured lender has a security interest in the property (signed) and has priority over other lenders on their lien. Mortgage will always be first.

· Secured debts are not consolidated on bankruptcy proceedings

· Ex: after the secured lender is paid in full, the unsecured debt will be divided up proportionally among the remaining debts=  pro rata i.e. unsecured might be 50 or 30 cents on the dollar.

· Unsecured debt s

· When the debt is not secured by a piece of property owner by the debtor.

· Old English Common Law → Title theory of mortgages.

· Mortgage was a conveyance of the property. The borrower received title after making last payment.

· Unjust bc if B does not make last payment then doesn’t get home. Mortgage = dead pledge in Latin.

· Courts of equity were more lenient so they allowed B to redeem property at anytime from the lender by paying off the mortgage = Equity of Redemption.

· Under equity of redemption the lender can never sell the property bc B might pay off mortgage. So the courts said that after certain amt of time and notice the lender could foreclose on the equity of redemption.

US = LIEN THEORY OF MORTGAGES

· Mortgage does not transfer title to lender in almost all jdx. Borrower owns the home and there is a lien on it.

FORECLOSURE:

When a lender wants to collect his debt bc the borrower has not paid the debt he must do so thru a foreclosure.

2 ways to Foreclose:

1. Judicial Foreclosure
a. The lender must file suit against the borrower in order to foreclose, = go to court

b. Lender must produce note and amt owed → then property is sold by sheriff at public auction 

c. Borrower has a statutory right of redemption to get the property back within 1 year of the foreclosure sale → these sales are not popular bc there is a risk to the bidder.

2. Private Sale (use with a Deed of Trust)
a. CA uses deeds of trust rather than mortgages  → allows private sale

i. This is a security device which stands as security for the debt. CA uses it bc it allows property to be sold without a judicial foreclosure.

ii. With deeds of trust:

1. Trustor – borrower

2. Trustee = 3rd party

3. Beneficiary = lender

iii. Deeds of trust → easy foreclosure = best for borrower bc they have to pay foreclosure costs.

iv. Trustor gives right to trustee to sell at private sale in order to benefit the beneficiary without going to court. → cheaper than judicial foreclosure.

v. Technically title passes to the trustee but the Trustor still owns the property

b. Reinstatement rights

i. Buyer has until 5 days before the sale to reinstate – i.e. must pay all missed back payments then loan goes back into effect.

ii. Standard notes have an acceleration clause = if you miss a payment the whole amt of the mortgage becomes due and if you don’t pay it all → default. So you can pay missed payments up until 5 days before sale, if you miss the 5 day period then must pay entire mortgage. Need Clarification!!
c. Conduction of a Private Sale:

i. CA Requirements for Private Sale–  (best bet for good price)

1. Trustee must conduct sale during biz hours

2. In a place in the county

3. At a place were the address is marked

ii. Procedures followed → goes to highest bidder. 

iii. The bidder’s offers are irrevocable and bidder must come with cash or cashiers check. (some cash is required)

iv. The Lender can bid at the sale and make a credit bid up to amt they are owed rather than making a cash bid. If over bid they will not bid over amt owed bc they don’t want to own the property.

d. Distribution of Sales Proceeds

i. Mortgage payments are called – amortization (principle + interest)

ii. Ex: 100k mortgage. No payments made. House sells at private sale for 150k. This would not happen bc borrower would sell house and give 100k to lender.

iii. Ex: 100K mortgage and value of home decreases to 90k. Lender will get the 90k and lender has lost the 10k. this is bad for the lender which is why lenders will only finance 80% of value of property → 20% cushion for Market fluctuation.
STATUTES
Cal Civ Code §726a:

· Describes how proceeds are distributed.
· Called the one form of action rule = This means that the lender who takes the security interest must foreclose on the property to satisfy the debt if the borrower wants, i.e. can’t sue the buyer. And if there is an anti deficiency judgment statute this will limit how much the lender can recover. 
· Ex: if lender files for breach of K Borrower can say okay or they can say nope you must foreclose under 726a.
Deficiency Statutes:

· This happens when property sells at a foreclosure for less than the value of the loan. The amt not recovered is a deficiency. 
· Meant to protect the borrower
· What happens when there is a deficiency?
· Private Sales

· 580d – only for Private Sales

· CA – foreclosure by private sale →lender can NOT recover on a deficiency. They eat it. 
· If value drops B might let L foreclose. This is why the borrower will insist on foreclosure rather than a court suit.
Judicial Foreclosures

· Lender can chose additional expense of a judicial foreclosure bc they can recover deficiencies with judicial foreclosures.
· 580b – 2 times where deficiency judgments are NOT allowed in judicial foreclosures:
1. No deficiency judgments when the Loan is used to purchase the buyers primary residence. Property is used as security for loan, not more than 4 families live in building and loan used to pay for property.
· Normal home loan.
2. No Deficiency judgments when the Seller is the Lender
· When you can get a Deficiency judgment in a Judicial Foreclosure:
1. Commercial Transactions
2. Refinancing (new loan pays off old) → recourse loans
· When a buyer refinances they lose the protection of 580b bc the loan is not used to purchase the dwelling.
· Ex: if a buyer takes out a recourse loan for home improvements → the lender can get a deficiency judgment thru judicial foreclosure. Lender will first do a cost benefit analysis to see if the deficiency is worth the cost of the judicial foreclosure. 
Hypo: (pg647) 100k loan with 10k down payment. Bank 1 = 75k and Bank 2 = 25k. 

· if there is a judicial foreclosure which bring in 50k → bank 1 and they can not get a deficiency bc this loan was used to purchase a primary residence under 580b. and the bank 2 gets nothing.
· Suppose the buyer is paying of first loan and defaults on loan 2. Bank 2 can foreclose but will have to pay off bank 1 in full before they are paid. 
· Suppose the buyer takes out the 75k loan then later takes out a 15k loan from bank 2. Then bank 1 forecloses. Buyer is not protected under 580b → what happens?
TITLE ASSURANCE – THE RECORDING ACTS
· Recording does not affect the validity of a document. Delivery affect validity.

· Recording only affects the rights of third parties

· County Recorder maintains the records.

Rules: 

1. Common Law:

a. First in time gets the conveyance

b. Rational: After O conveys it the first person he no longer has anything to convey

2. Recording Acts:

a. Need to do a title search → bc if an interest is recorded we are bound by it.

b. To protects buyers against unrecorded interests when the buyer does not know about the unrecorded interests.

c. If we didn’t have the recording acts people would be afraid to purchase land.

1. What the Recording act do:

a. Allows a person who does not own the land to divest a person who owns the land but has not recorded the deed and then convey it to another person.

b. Make public record of land titles

c. Preserve in a secure place important documents like deeds. (certified copy from recorded = as good as the original).

d. Foster Alienability of Title.

2. 2 kinds of indexes:

a. Tract index (records parcel #’s) not in cali

b. Grantor/Grantee index (alphabetical order and gives description)

3. Overview:

a. A Deed comes to recorder who puts a # on it.

b. In CA the Deed is then indexed in 2 places:

i. Indexed under the last name of the grantor

ii. Indexed under the last name of the grantee. 

c. Deeds are not indexed by parcel number unless there is a track index

d. The indexes are periodically cumulated.

4. Title Searches: (how subsequent purchaser is on notice)

a. Start with the Grantee Index

i. You are looking for the end of the line owner. Usually 1900 is far enough back.

ii. All you have is the name of the person who you’re buying from, so find out who they bought it from and so on until reasonable to stop.

iii. Can’t just rely on names – look at the description of the property.

iv. Look for prior unrecorded interests

b. Switch to the grantor index – look for the earliest grantor found in the grantee index

i. If the earliest grantee was Anderson, who got the property from Oliver in 1915 then you’re looking for the listing under Oliver in the grantor index.

ii. Look for what is recorded under the chain of title, i.e. Look for any listing, not just Oliver to Anderson – Oliver to anyone and need to look at every day until Oliver deeds to Anderson to make sure he did not give an interest to someone else.

iii. Once you find date it is granted to Anderson = stop looking under Oliver.

iv. If there is a gap between when a party acquired the deed and when they recorded it, search that period for both parties in case either conveyed any rights before it was recorded. 

1. If you find Anderson deeded to Barker in 1934 and Barker did not record until 1939 → need to look under both Anderson and Barker from 34 until date of deed recording in 39.  

v. Make sure to read the instruments.

5. Deeds that are Outside Chain of Title

a. A deed that is outside the chain of title is one that would not be discovered by due diligence and therefore would not provide “notice” to the purchaser. Kinds of problems that would cause a deed to be outside the chain of title:

b. Wild Deeds:
i. Rule: Only the seller is bound by a wild deed, no one else is bound by a wild deed → outside chain of title.
ii. A wild deed never gives actual or constructive notice and NO Jdx will make you find them.
iii. This is when B sells his land in 52. However, he gave an easements to E in 51 but E does not record the easement until 53. this deed will not be found in a standard title search bc we stopped looking under barker in 52 when he sold his land to C.

c. Misspelled Names

i. Orr – it is not required that a person search under alternative spellings of a name when conducting a title search.

ii. Barton case requires that diminutive names be searched. Dick and Richard. (Nicknames – Courts are split.)

iii. Some cases say that you are not on notice of middle initials.

iv. Maiden names – SP is not on constructive notice

v. Hyphened name – SP is not on constructive notice

d. Mistakes by the Recorder:

i. If you record the deed correctly but the recorder misfiles the deed and you have proof you filed it correctly The recorder is not liable.  There are 2 innocent parties and neither is the cheapest avoider.

ii. CA – says SP wins – bc they have no notice.??????????????????????????????????????????????????????????????????

	O conveys to A, and A records, But county recorded mistakenly recorded             grantor as Oven, not  Owen O conveys to B, B buys w/o knowledge of O            

 to A conveyance, (B/c B looks under Owen, not Oven)

Rule: Courts are split
CA RULE: if the subsequent purchaser can not find the deed 

they are not bound by it for policy reasons.
Alternative RULE: Burden should be on the person recording 

the deed up until the recompilation of the index. *this idea is 

not followed.


                                 O


                 /   \

                            A       \
                                        B*
6. Examples:

a. O → A (sells or gives interests) and A does not record. Then O → B who records. B checks and A is not in the record. As long as B does not know about A, B gets the land. 

b. O → A (NR)  then O → B (R), then  A records → Wild Deed. B wins.

c. Taylor marries owns W in her name the she marries and her name becomes Taylor-Fisher.  She then gives a mortgage to B under the name Taylor Fisher and it is recorded under Fisher. She divorces and take back maiden name then conveys the W to S under the name Taylor. S has not actual notice of the B mortgage. In this case the mortgage to B is a wild deed which S would not find in a standard title search thus S is not bound by the deed to B.  Lesson – B should have done a title search → B would have realized Taylor should have been the name on the deed. 

d. T owns land under name Elizabeth Taylor. She opens a biz under the name Betty Taylor but it is recorded as Taylor Betty. Then Taylor → Sandler. 

i. In CA S is not on notice bc under Orr → not required to search under diminutive names. 

ii. There is a Case Barton which says you do need to search diminutive names → common nicknames. 

7. Cases:

a. Orr v. Byers: 
i. Facts: Orr received a judgment lien from Elliott, whose name was misspelled by Orr’s attorney and thus was recorded incorrectly in the grantor index. When Elliott later obtained title to the property, it became subject to Orr’s lien. Elliott then sold the property to Byers, who conducted a title search but did not find the lien bc of the misspelling.

ii. Issue: Should a  Buyer be required to check all similar spellings of a name under the doctrine of idem sonans –things that sound alike are alike?

iii. Rule: Buyers do not have to look for alternative spellings when doing a title search under the doctrine of idem sonans bc this would be too expensive and burdensome. Thus the buyer is not on constructive notice.

iv. Note: if a name is misspelled it is okay under title defects when it does not affect a subsequent purchaser. 

v. This also applies to marketable title → little defect will not make title unmarketable.

8. Really there is no rule just have to show the court what is reasonable.

*=NO ACTUAL NOTICE (CAN STILL BE ON CONSTRUCTIVE NOTICE)

_=RECORDED

/=PASS AN INTEREST
Recording Acts: 

· 3 kinds of Notice:
· The purchaser must show that he did not have notice
1. Actual Notice
· Someone actually knows about the prior conveyance
· Or might know bc of hearing about it or thru a title search
2. Constructive Notice:
· If a deed that was recorded and appeared in the chain of title → the purchaser will be charged with the notice. The mere fact that a deed was recorded will not confer notice if the recording was outside chain of title. If the person had done a title search they would have found the conveyance to A = constructive notice. 
· Consider chain of title problems to show no constructive notice.
3. Inquiry Notice:
· Under some circumstances B is required to make some inquires.
· People not protected by the Recording acts
· Donee’s are not protected under the acts (only purchasers) bc we want to protect land and the purchasers bc they are the ones who need assurance that they are not wasting their consideration.
· 3 kinds of Recording Acts:
1. Race Statute
· Rule: The purchaser who records first wins.
· This is the earliest type of statute and is not used much (only Louisiana and NC)
· This Rule does not seem fair bc someone who know about a past conveyance will still get the land as long as they record first → thus other statutes created.
2. Notice Statute
· Rule: A subsequent purchaser does not prevail over a prior purchaser unless it has not actual, inquiry or constructive notice of A. Who records first is irrelevant, if the subsequent purchaser  does not have actual or constructive notice he wins.
· Problem of proof. 
· B should still record
3. Race Notice Statute
· Rule: Start with the subsequent purchaser and he wins if the does not have notice and he records first. 
· Elements:
· C is subsequent purchaser
· C has not actual or constructive notice
· C records first
· Zimmer Rule: 
·  In addition to 3 race notice element this also requires that C’s grantor must be recorded. 
· Only applicable to Race Notice Statues → ½ the states use Zimmer and add the 4th requirement.
· Rationale: there could be a chain of title prob → want people to record in order.  
· Lets say O → D and D can’t find the B to C transfer he is only going to see A recorded. They won’t let C win. But some jdx say let C run the risk and don’t like Zimmer
· Avoid this problem by making sure your seller records. 
Buying from heir is same from buying from owner.
· Ex: O → A (not recorded) then O → B (not recorded and no notice) then B → C (recorded and no notice)  then A records.

	                         O
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· Without Zimmer Rule C wins in race notice (C = sub, no notice, and recorded first).

· With Zimmer Rule C will not win bc B is not recorded. (C should have made B record).

· Rules: (how to win not under the recording acts)
· Shelter Rule: if you are fighting the same person that your predecessor in interest was fighting, if that person would have beaten A then you will too beat A simply bc B would have beaten A.
· Rationale: without the shelter rule B would never be allowed to transfer title if the previous purchaser whom he did not know about records before he does. 
· Note: notice is inefficient  for C to be sheltered under B bc B must lack actual notice which can be hard to prove. 
· Ex:  (pg 685) O → A who does not record. Then O → B (records  and has actual notice of conveyance to A). 
· CL- A would have won
· Race – B gets the land bc B won the race and recorded first.  
· Notice – A gets land bc B has notice of the unrecorded conveyance.
· Race/Notice
        O                              
              /   \
                                            A      \

  B

· Ex: (pg 686) O → A (Not recorded) then O→B* (no actual/constructive notice bc A did not record)
· Notice – B wins even if B does not record,
· Had A recorded B would have constructive notice and A would win.
      O
                  /   \

   A     \
                         B*

· Ex:  O →A (not recorded) and then O → B*. then A records and then B records.  Look at who acquired title last
· Notice – B wins (no notice)
· Race – A wins (first to record)
· Race Notice – A win (B is subsequent and didn’t have notice but also did not record first → thus cant win in race notice)
	                    O                                                                        
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                        |
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·   Now B want to Sell to C. C does a title search will find A bc A has recorded and this is the first recorded instrument from O. C is thus on constructive notice wrt A. If A is in a notice jdx he will not beat A but under the shelter rule C will win in a notice jdx bc B would have beaten A.

· Ex. 1. p. 687
· O conveys Blackacre to A, who does not record. O dies, H is his heir. H conveys to B*, who records. B does not have notice of A. B wins regardless of the type of statute. Bc no one would buy from heir bc afraid O conveyed land before death.

· Race: B records first
· Notice: B does not have notice
· Race-Notice: B records first and does not have notice.

· Note – is H is fighting with A →A wins bc H is not a purchaser and there is no policy reason to take it from A
                                   
 O   

                                
/  \

                                  A     \

                                
      H

                        
         \

   

                      B*

· Ex: (pg 688) O → A (not recorded) then O → B* (not recorded and no notice), then A records and then  A → C* (no notice of B) then B records then C records.
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· Notice – C wins bc C is a subsequent purchaser to B. All C has to do is take without notice of B and he does not have notice

· Race Notice – C wins not be he wins under the recording acts (bc he did not record first) but bc hw wins under the shelter rule (C is sheltered by A).

  
· Chain of Title Problems:

· There are 4 types of problems which are not found by standard title search
· Wild deeds

· Deeds from common grantor from adjunct lots

· Greg’s outline.

· Deeds recorded before grantor obtained the title – estoppel

· We don’t need to know

· Deeds recorded late

· Some JDX expand the requirements of a title search so that these things will be found.

· Ex:

· Expand search by looking at grantor index for the grantor until the present, i.e. don’t stop when grantee records. While some will not make this expansion.

· Makes things more complex

· Chain of title are the things you would be expected to find in a title search.

· (pg 696) O →A (not recorded) then A → B who records the deed. Then O → C* (records and no notice) C fights with B.  C is not going to find the A to B deed. Bc we don’t know to look under B in the grantee index C is going to look under O and there will be nothing →A to B can’t be found in any title search = Wild Deed. 
	           O
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                C* 


· Notice – C wins bc no actual or constructive notice of A to B.

· Race and Race/Notice – C needs to record first and B recorded first.

· No JDX can make you find a wild deed.

CASE:

Guilette v. Daly Dry Wall:

· Facts: Vendor sells a lot to G by a deed which contained restrictions said to explicitly to bind all the lots in the subdivision (only single family residences). Then the vendor sells another area of Land to D in a deed that does not contain the restriction but there was a reference to a development plan in the deed and who wants to build apts. G says no claiming that the restriction applies. 
· Rule: Some JDX require that you must expand your title search all lots owned by the common grantor in a subdivision to see if those deeds have a restriction bc if there is an explicit restrictive covenant which explicitly binds all of the remaining lots, then the subsequent purchaser from the vendor acquires title subject to the restrictions of the earlier deed.  
· There is a split in JDX but this case expands the depth of a title search

· Ex. (p. 699, 8)  B and W are adjacent lots owned by O.  O → black and an easement on white → A.  then O → whiteacre → B (deed does not mention the easement on whiteacre)

· Rule: B must search other land owned by grantor in a subdivision to see if there is an easement over B’s property in deeds to other properties. 
Blackacre 

        Whiteacre


        O                                        O

         |                                           |

        A                                        B*

(Blackacre                  

 (deed does not mention A’s easement)

and easement on whiteacre)    

· Ex. p. 703, Ex. 10


O conveys to A, who does not record. 


O conveys to B, who actually knows about A. B records. A records. 


B conveys to C, who has no notice of A. C records. 


Issue: Does deed from O to A, when recorded, give C constructive notice?  
	 
 O
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· C does not win under the shelter rule

· Standard Title Search  - C will not find O to A deed because as soon as she looks for B in grantor index and is not looking for O anymore thus outside chain of title. Therefore C wins bc no constructive notice.

· Expanded Title Search – A will win if search is expanded where you must look in the grantor index until the present time and when you get to B you look at him until the present time as well. Therefore C loses bc on constructive notice of A.

Inquiry Notice From Record
Harper v. Paradise: 

· Rule: You are on inquiry notice when your deed references an unrecorded interest. a Deed in the chain of title which is discovered and contains references to other deeds constitutes inquiry notice of those other deeds. The subsequent purchaser must inquire into the deeds to which if refers. Just need to inquire by reasonable investigation and if you can’t find anything there is no constructive notice. BOP = person required to inquire.
· Facts: S → M (Warranty deed as life tenant w/ reminder in her children) the deed is lost and not recorded. When S died heirs deed to M – and the deed references the lost deed. M → T → P. Old deed is then found and recorded. P had no actual or constructive notice. 
· There is inquiry notice when something  from the record tips you off on a prior unrecorded interest.
· This makes title searches more expensive
· Note: when you buy from an heir it is like buying from the deceased owner. We do this so that to maintain the alienability of property.
1. O (Susan)  ( Paradise case 
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           A(life estate in M and Kids)
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           |       heirs 
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           |
       A  (Maude)
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       B* (Ella)




           |
        |




           |
       C* (Paradise)


                                              A (kids – Clyde found it and recorded)

Waldorff v. Eglin Bank:

· Rule: You are on inquiry notice when a person is in possession of the property you are buying when possession is open and obvious and inconsistent with record title. 
· This means that the buyer MUST go to the land and see if there is someone living there and inquire into their interest. 
· Facts: W was given an interest in a condo by C to pay off his bad debt. The deed was not recorded. W was in possession of the unit. C lied to Bank saying he owned it and got a mortgage. E foreclosed claiming title to the unit. W says no.  Bank was on inquiry notice → and they did not go look to see who was in possession. Bank lost. 
Hypo: In order for their to be inquiry notice thru possession the possession must be inconsistent with title and record owner. Thus inquiry notice it met then the record owner is occupying the property.

· Mom and Daughter and S live in a home. S has title to the property.  S gives M a deed – unrecorded. S then deeds home to the bank. Bank will win.
Memo of Lease:

· Split in JDX when there is a recorded memo of a lease and if it provided inquiry notice

· Ex:  B is leases one space for a restaurant; the lease contains a covenant by lessor that no other restaurant will be permitted in the center. A memo is recorded, but the full lease containing the covenant against another restaurant is not recorded. Lessor then rents another spot to McDonalds. Is McDonalds on inquiry notice as to the covenant?

· 1: memo does not provide inquiry notice

· 2: memo does provide inquiry notice

· 3: professors idea not relied on  - a lease should be an inquiry notice bc this discourages the recording of long leases. 
Inquiry notice and Tenants
Hypo: You are on inquiry notice as to the rights of Tenants in a building.  You MUST inquire wrt tenants as to what their interest is in the property they are leasing. There might be an oral extension of a lease or prepaid lease or written but not recorded option to purchase the property.

· Estoppel Certificates: this is a written form which is often given to tenants by the buyers saying that they must disclose their interest in the property. if they do not disclose their interest they are estopped from later asserting this interest.

Stolen or Fraudulently Obtained Deeds

· Forged - O → B → C*      The deed from O to B was forged. C purchases from B w/o notice of that the deed is fraudulent. O will win bc we can’t allow people to steal property and sell it. Hard bc both O and C are innocent. 
· Only time the BP will lose.
· Stolen - Suppose that O → B but O later changes his mind yet B when and found the deed and recorded it. C would win bc O is a little more guilty bc O made the deed and left it around.
Recording Act Analysis

Q1 – Look to subsequent purchaser

Q2 – What kind of jurisdiction are we in (race, notice or race-notice)

Q3 – Does subsequent purchaser have ACTUAL notice (* = lacks actual notice)

Q3 – Was there constructive notice through Records (do we know scope of search req’d)?

Q4 – Was subsequent purchaser put on inquiry notice by a reference to a prior deed in title search or other occurrence?

TITLE INSURANCE
· This is where a premium is paid and it ensures that the title is in a certain condition. If the title is not in that condition and the insured has suffered a loss → the insurer pays. The insurance company will search the public records and decide the title is vested and they insure defects in title unless the defect are excluded by the policy. The company will be liable for things not found in the records which they were required to search for. 

· Must look to K to see what it covers.

· Company will issue a “preliminary title report” listing the found and thus excluded defects in title.

Go over

What Is Covered:

1. Forged Deeds

2. Mis indexed Deeds

3. Things in the public record that the insurance company misses (note if it is not in the records the recording acts will protect you)

4. Invalid Deed or if someone’s name is spelled wrong.

Things that Title Insurance does not cover: Exclusions: 

1. Zoning Restrictions

2. Eminent domain

3. Anything that the endured agrees to

4. If insured suffers no loss

5. Defects arising after the purchase of the policy

6. For losses sue to a gratuitous transfer, when the owner is a donee

Exceptions from Coverage: NOT COVERED: Schedule B

· Adverse possessors:

· Bc the buyer is on inquiry notice

· Easements not shown by public records 

· Bc can be seen by looking at the property

· Encroachments, overlaps, boundary lines, or other matters which would be disclosed by an accurate survey or inspection 

· Any lien, like Mechanics liens, not shown in public record.

**As a buyer protect yourself by:

1. Get a survey to know the acreage

2. Look on the property to make sure there are no implied easements or an adverse possessor. 

Today you can pay more and get an Eagle Policy – extended policy. This protects against encroachments and so on.
Ex: you buy title insurance on a home. The insurance company will search records to make a determination re state of title. They find recorded interests against the property: mortgage, mechanics lien, telephone easements. And CC&Rs which are all very common. 

· The insurance company will list all these interest in the K → thus guaranteeing no defect other than the ones we found and listed Insurance is not ensuring clear title.
· People always buy property with defects but they usually know about them.

Ex: B is insured. O → A (not recorded) and O → B* (records and has no knowledge)

· B will win under the recording acts thus B suffers no loss so this is not covered by title insurance.

· Suppose that B has actual notice of A. A wins under the recording acts. B suffers a loss but B knew about this → no coverage.
· Suppose that B has no notice and is a donee – A wins under recording action. B suffers loss but not covered bc they don’t compensate if the person did not pay for the property. 
TITLE INSURANCE VS. GENERAL WARRANTY DEED
1. Title insurance pays for attorney’s fees which GWD does not

2. Generally deed warranties are more extensive then title insurance

a. GWD covers adverse possessors while insurance does not.

b. GWD runs to future grantees while insurance only ensures the present buyer.

Walker Rogge v. Chelsea Title Co: look at greg’s outline
· Facts: W purchases land without conducting a land survey. He buys a standard ALTA title insurance policy. When W finds out the land is 5.5 acres less than what he paid for he sues the insurance co. Title co knew about the deed which stated the correct acreage. 2 claims: K claim and Tort Claim:

· K Claim:

a. Rule: in absence of a recital of acreage the title company does not insure the quantity of the land.

b. W loses bc he could have discovered the correct acreage thru a survey. (CA follows this by statue) 

c. Even if insurance company know they have no duty to disclose.

· Tort Claim:

a. Court says you can not have a negligence suit against an insurance co bc they are searching title on their own behalf (unless the company assumes the duty)

· Split:

a. Some courts say that there is a duty to disclose and if the K claim does not work they will allow the tort claim claiming the company knew about the interest and did not disclose. 

Lick Mill Creek Apts. V. Chicago Title:

· Rule: Marketable title means that there is no defect in the chain of title not noted in the policy. However bc property is not worth as much as a buyer thought (due to hazardous waste) does not make it unmarketable bc  title is still good thus this is not covered in the policy. 
· Facts: P bought land that turned out to be polluted. He had to pay to clean up (loss). P claims that  the title is not marketable bc this is not excluded in the policy.  They sue for indemnity.

· Ct say P is confusing marketable title with value of the property. 

· Court cited Hocking case:  Land had a problem with subdivision and city did not issue the desired building permit. Court says that they are not insuring that you will be able to do whatever you want with the land. The policy insures against that there are no defects other than those found and in K.

· P then claims this is a lien/encumbrance which is covered. Court says an encumbrances and liens are filed in the records → thus because this is not recorded it is not a lien or encumbrance and thus is not covered. 

Review Title Insurance HO

	LAND USE CONTROLS


Public Land Use Controls:
· Laws passed that regulate how land can be used

· Ex: Zoning

Private Land Use Controls:
· Def: Agreements between private land owners where they decide how they will use their land in relation to each other.

· Ex: your trees come onto my land and I want to pay you to keep them off. 

· Why do we have private restrictions?

· Economic efficiency

· People are rational and can act in their own best interest.

· People will only make agreements beneficial to both parties

· To make them viable → the servitudes must survive the transfer of land. 

SERVITUDES
· Any private restriction on land is a servitude

· The law of servitudes allows one to take out a part of their right and give it to another person. For example you can sell your right to grow your trees as high as you want.

2 types of servitudes:

1. Easements
2. Covenants
*once labeled easement of cov → certain rule come up → so analyze both. It might fit into more than one category. 
EASEMENTS:

· DEF: An easement is a non possessory interest in land which benefits one parcel, the dominant tenement, and burdens the other parcel, the servient tenement.

· Generally:

· Generally thought of to be a right to cross or enter someone else’s land.

· Easements run with the land, i.e. transfers to successors of dominant and servient tenements.

i. Easements are subject to the recording acts –it not recorded it will not bind successors.

· Easements decrease the value of the servient tenement bc you can not obstruct easement.

· Easements can NOT be subdivided.

· Easements can be given for a certain amt of time.

· You can not have an easement on your own land.

Types of Easements.

1. Easements in writing

2. License which becomes irrevocable

3. Easement by Prior Existing Use

4. Easement by Necessity

5. Easement by Prescription or Implied Dedication

How to Create an Easement:

1. By Written Instrument
a. Willard says what instrument has to look like
2. NOT in writing: the exceptions:
a. License that becomes irrevocable
i. Holbrook
ii. Estoppel
b. Prior Existing Use
i. Van Sandt
	Terminology for Easements 

	Easement in Gross
	· Easement  not tied to a piece of land.

· Commercial easements in gross are alienable for business purposes

· Personal easements in gross are NOT alienable.

	Easement Appurtenant
	· Easements that are attached to a parcel of land

· Benefits the owner or possessor of a particular parcel of land. 

· Doubts between appurtenant and in gross → deem appurtenant. 

	Servient Estate
	Property burdened by the easement

	Dominant Estate
	Land benefited by the easement

	Leasehold Interests
	Contractual rights between a landlord and a tenant. A non-possessory interest in land.

	Profit
	· A right to enter another’s land to remove its products, such as minerals or crop

·  A person with a profits interest has an easement to venture onto the property as necessary to enjoy the profits interest. 

	License
	· a temporary privilege or right to enter or use land. This does not continue on with the land bc not a real property interest but might turn into an easement.

· Main attribute: It is revocable or terminable at will (diff than an easement)

· License is not subject to SOF


	
	· 2 situations where a license can NOT be revoked:
1. License coupled with an interest.

a. if someone had another right on the property and the license is incidental to it. This has to do with profit – giving a license to take something off the property 

2. Estoppel

a. Holbrook Case

b. An equitable doctrine – court prohibits someone from doing something that normally they would be able to do and applies to more than property.
c. Ex: you are injured and insurance is going to pay you. You call the day before Sol runs that they say we will mail it. Then they say too bad SOL ran → the court will estop the company from asserting the SOL. 


	Affirmative Easements
	Gives the holder the right to go onto the servient estate for a specific purpose or cross easement.

	Negative Easements
	Preventing activity on your property (looks like covenant).

Gives the holder the right to prevent the possessor of the servient estate from doing some act on the servient estate. 




Look at outlines

Willard v. First Church:

· Rule: Look to the intent of the grantor. The case terminates the CL rule and applies a case by case reliance analysis for already recorded easements.

· Facts: M owns lots 19 and 20. M lets church park on lot 20. M sells both lots to P and the easement is in the deed and recorded. Then P → Willard without mention of the easement. There is no way W can win if there is a valid easement bc it is recorded and easements run with the land.

· Old Common Law Rule: 

· You can NOT create an easement for a person who is not connected to title.  Court rejects this CL rule. 

· Court says that where a deed has already been entered into they will use a case by case basis in determining whether people relied on the CL bc people might have thought the easement was invalid.

· How to grant an easement to a third party under CL: 3 ways

· 1. O → Deed  lot → Church then Church → Deed lot → P and reserve and interest in the lot.
· 2.  O can give an easement to the church. Then O → P and easement runs with the land, so there is an easement on P’s land. 
· 3. O → P and P → Church (easement)
· W did not do a title search of buy title insurance → no issue of reliance on CL rule.

· Court would probably find this to be an easement appurtenant even though she intended it to be in gross.

· Easement may be terminated if property stops being used for church purposes.

· Which Deed was used to grant land will Determine P’s Liability:

· GWD = P is liable

· SWD = P is liable bc P put the easement on the land

· QCD = P is not Liable.

· Hypo: if the church sold their building to another church what kind of easement do we have? 

· Sold to the Methodists  = appurtenant

· Applied to the individuals so the original church members get it  = in gross 

Licenses

Holbrook v. Taylor:

· Rule: the right of revocation of a license may be estopped due to detrimental reliance. If one has spent money based on the license the license becomes irrevocable and continues as long as the license is not longer necessary for T to use it to get the benefits of his expenditures or the licensee does not keep the road up. Basically the license becomes a grant thru estoppel.

· Facts: T and H own adjacent land. H has a road running through their property which they let people use and let T’s construction workers use the road to build a home on T’s land. T’s filed suit to est. their right to use the road as an irrevocable license. 

Hypo: pg 795. if there was a license for a road to get to a house. The house burns down. License is good as long as necessary to get benefits from ones expenditures. Thus license would end when house burned down.

Implied Easements by prior Existing Use

· Make an argument that when property was severed the parties intended the quasi element became an implied easement (even though no in writing and not a real easement) due to the intent of the parties → creates and easement by a prior existing use.
· The easement will pop up at the moment of severance/moment of sale.
Elements of an Implied Easement:

1. Common Ownership

a. There must be a common ownership bw the dominant and servient tenement, i.e. owned by the same person. 
2. Quasi Element

a. You can’t have an easement on your own property, but you need a part of the commonly owned land to be used for the benefit of another. Like a road or sewer line.
3. Intent That it Continue When Land is Severed
a. Need to see intent for it to continue
b. Factors to determine intent: balancing
i. Reasonable Necessity

1. the more necessary the use → supports intent to continue benefit after severance.
ii. Does the Price of the Servient Land Reflect the Continued Use.

1. Consider if the land sold for less due to implied easement.
2. Sometimes this will not be present  (like in Van Sant)
iii. Was Grantee Given a Warranty Deed (if reservation is claimed)

1. if you have a GWD indicates that you did not want the easement to continue.
iv. English rule – need strict necessity for intent to continue. 

4. Once there is an easement →  Next step -  Is the Subsequent Purchaser Bound:

a. Only get to this question if you determine there is an easement. 
b. Split in JDX:
i. Majority – when easements not in writing (adpo, license)  the recording acts do not apply and thus subsequent purchasers are not protected. (Van Sant would lose)
ii. Minority – Recoding acts  apply → here is inquiry notice of an implied easement, especially if you do a complete inspections (like in Van sandt)
c. Does subsequent purchaser have inquiry or actual notice?
i. So even if the court follows the recording acts if there is some kind of notice then subsequent purchaser loses.
5. Duration:
a. Easements by prior existing use last in perpetuity.
b. If the land reunite the easement will vanish. 
· This easement is not in writing.
Van Sandt v. Royster:
· Facts: B owns all lots and made a sewer line going under all the lots. V buys a lot and eventually realizes there is a sewer line when it floods his basement. V says there is no easement bc there is no writing and other homeowners say there is an easement by implication.

· There is a common owner, quasi element, and grantee Jones knew about the easement and  a lot of expense in  changing the sewer lines but V did not know. Court uses the minority view and says that V is on inquiry notice be he did an inspection of the house. 

· Economic analysis supports binding the purchaser.

· If V wants to se the grantor we need to consider the type of deed used to grant the property.

Easements by Necessity
1. DEF: Easement by necessity will arise only when 2 parcels of land were once owed by the same person. No prior use is required, but a showing of strict necessity is usually needed. Look for Landlocked property.

2. Elements:

a. Common Ownership
i. Common ownership bw the dominant and servient tenement
b. Necessity Created at Severance
i. Majority 

1. requires Strict Necessity – this means at severance there is no other way off the land.

ii. Minority 1

1.  Some states say there is no necessity if you can get off the land by water way (NY)

iii. Minority 2

1. Does NOT require strict necessity. If there is a way to get off the land but it is extremely costly or inadequate then this is enough to create the easement by necessity.

3. Duration:

a. An easement by necessity lasts only as long as the necessity lasts. Like until another road is built.

b. There is no compensation to the servient tenement  → issue of does it bind sub purchasers. Need to go thru analysis for …..??? easement by prior existing use
4. Ex: 

a. Owner subdivide the land, and part of the land must be crossed to get to the road.  Easement due to  1. common owner 2. severance of the parcel created the necessity.
5. Case:

a. Othen v. Rosier:
i. Rule: Majority – there was another way off the land thus O does NOT have an easement by necessity. The person claiming necessity has the BOP to show no other means of access. Also it must be the severance which locked the land

ii. Facts: Common Owner sells to O then later to R. R then blocks the road that R uses to get off his land due to flooding, O claims there is an easement  by necessity bc if so servient tenement can’t block easement  of dominant tenement. O has an easement by necessity claim against another neighbor but not this one.

iii. O also tries to claim prescription – court says no bc permissive.

iv. Just being land locked is not enough

Easement by Prescription

1. DEF: A person can gain an easement by prescription by long continued adverse use. 

i. Majority (American Rule)

1.  If you give someone permissive use of your land → will kill a claim of easement by prescription (Othen)

ii. Minority

1.  – Follow the English Rule 

b. Prescription deals with use of land not possession of land.

2. Elements:
a. Actual Entry
b. Open and Notorious
c. Adverse and without a Claim of Right
d. Continuous
i. Seasonal use might → prescription

1. ex: A bought land and noticed tomato peels floating down stream.  Factory had an easement by prescription bc  they had done this every June for years even though buyer did not know.

ii. House on fairway. Court held that there was a prescriptive easement to hit golf balls on the land after a while. Owner knew but did not give permission.

e. Tacking applies

3. Exclusivity 

a. Non exclusive use should not be a factor cutting against prescription. Does the minority say need exclusivity?

b. Maj – user does not need to be the only one using it, must be creating your own right of way but others can also use it. 

c. Minority – user must be the only one.

i. Ex: Shared driveways: if there is not a written easement and both use the drive way then the st will hold that both have a prescriptive easement  up until it braches off???

ii. Ex: cts do not care if both are using the road there is still a pre-easement.

4. Fiction of the Lost Grant:

a. In England they presumed that since the owner did not boot the person off his land they were consenting and therefore the grant of an easement had been lost – legal fiction.

b. This goes against the American rule that permission defeats prescription.

5. Hypo:

a. A crosses O’s land. O writes A a letter telling A to stop. A ignores and keeps crossing.

i. Majority-  This is good for A bc shows adversity. O is showing this is not permissive → easement by prescription and O does not have claim.

ii. Minority- no easement bc O can say no permission.

iii. Moral: O must really stop A from crossing. A half hearted attempt to stop A will hurt O.  O should give permission → license or make him stop, i.e. go to court or barrier the area.

Public Prescriptive Easements

1. if many people are crossing O’s land there may be a public easement, but there MUST be a designated path. If people are just wandering thru the land the court will not grant the easement.

2. Elements?

3. Beach Access and Public Prescription

a. People are allowed to walk below the mean high tide line (i.e. where sand is wet after high tide – this is public land) but the area above mean high tide line is private land – thus you need a public prescription to walk here. 

b. CA: 

i. Statute CURRENT LAW: overruled Gion

1. There can be no implied dedication for recreational land outside 1000 yds of the high tide line. Prescriptive easements still work within 1000 yds

2. How can an owner stop an implied dedication or prescription within 1000 yds of the high tide line?

a. Option 1: Owner can record something giving permission to the public to use the land. The owner can make rules. The owner can revoke this but if people continue using the land → public prescription so after revocation owner must keep them off. 

b. Option 2: Civil Code §1008 – O can past a sign reading “right to pass by permission and subject to control of owner.” –  right to pass is by permission

c. Under both O must give permission to avoid prescriptive easement.

ii. OLD RULE: Gion v. Santa Cruz: Held there to be an implied dedication – if the property owner lets people sit on beach above line or cross property for 5years and owner does not stop them → the court will imply that owner dedicated his land to public use.  CA law presumes permission this is like the lost grant theory. Usually this would defeat a prescriptive easement.

1. CA old law is contrary to the non-permissive element of prescription. They did this bc of the huge problem with people letting others use their land.

iii. CA Costal Commission:

1. has jdx over the beach and wants cost open and undeveloped. If a person’s roof was destroyed they would force the owner to give them a prescriptive easement in order to let them repair the roof.  CA Sct eventually said the commission can NOT  make people give up rights to their land but implied dedication rights are still in place.

c. Other JDX:

i. Hawaii – all beaches are public – there must be public access

ii. FL, OR, and TEX – common law rule → more openness than in CA
Easement Hypos:

1. (WA) gives and easement to A (BA) and then O → WA to C. C is not bound by the easement bc it is not recorded. 

a. But if A did record then the easement will run with the land and C is bound if A sells BA then the purchaser can cross WA and if WA is sold then the owner still must abide by the easement

SCOPE OF EASEMENTS

Now we are assuming there is an easement and that it is binding.

· Who gets the benefit and what can you do with it?

BLACK LETTER LAW:  An easement in favor of one parcel only extends to that parcel.  It does NOT extend to any other parcel, i.e. non dominant land.

· Brown show you get around the law thru damages.

Brown v. Voss:

· Rule: The courts decision is based on remedies and does NOT change the law. V wins bc B violates the law and the court awards damages rather than an injunction. Courts will only give an injunction when damages are inadequate (damages preferred). The court balance the equities and hardships on both sides to make a determination. 
· Facts: there are 3 pieces of land. Brown as the dominant tenement has an written easement on B connected to parcel A, the servient tenement owned by V.  Brown wants to build a house on B and C. V says that lot C does not have a right to use the easement. 

· Holding: V wins. Now balancing to determine remedy – 

· Harm to brown if injunction is granted  - brown spent money on building the home.  Being landlocked is a factor

· Harm to Voss if injunction not granted – little increased damage bc B already has a right to use the easement to get to parcel B.

· The court changes the nature of the easement so that C can use the easement but they condition this one their only being one house and the court awards nominal damages to Voss. 

Hypo: B has an easement to cross A’s land, then B buys the lots next door.  The easement does NOT provide access to the new parcel and you CAN’ T cross the your land that has the easement to get to the not lot. For example.  If there is an easement to B you can’t build on B and C and put a door inside the bowling alley on B to enter into the part of the building on lot C. The court will make you erect a wall bc C can’t benefit from the easement to B.

Increasing the Scope of The Easement

Subdivision of Dominant Estate:
· Rule: All area in the dominant land can use the easement unless the change in the scope of the easement  puts an unreasonable burden on the servient tenement. Consider the intent of the parties and the situation.

· Thus dominant land can be subdivided and each sub division can use the easement unless unreasonable.

· This is a question of factual determination and analysis.

· 3rd rest says that normal development of Dominant land should be allowed.

· Ex: 

· 3 lots subdivided into 26 smaller lots was too great an increased burden on the servient tenement → terminated the easement.

· 40 to 60 lots = unreasonable.

· 1 to 2 lots = reasonable usually.

Putting in Telephone wires and Burying Pipes

· Majority Rule: If there is an easement of ingress and egress you are not allowed to increase the scope of the easement by adding pipes and wires that were not contemplated by the parties, even if the land is undeveloped and you need these things to build a home.

· Ex: easement for unimproved land. DT wants to build a home and is land locked. He needs to erect poles for electricity and pipes under ground for water. He want to put them on and under the current easement. This is not allowed bc easement is for ingress and egress.

· The general rule is NOT economically efficient.

· Minority Rule – bringing in water on truck was contemplated by parties so pipes are allowed bc water contemplated. 

Normal Technological Development – adding additional telephone wires or electrical wires

· Issue: You knew there was an easement for wires but then they want to add more is this okay?

· Rule: Courts have held that adding wires to an easement is allowed

· Rule: Normal Technological development wrt easement this is okay as long as the burden is not unreasonable.

· Rationalization: this is not an expansion of an easement not bc easements take into account normal technological activity. People want cable and if this is not allowed homeowners will extort cable and electricity companies. 

· Ex: of normal technological development:

· Horses use an easement then cars are invented and use the easement not → this is allowed bc normal technological development.

Relocating an Easement
· Issue: can the owner of the servient tenement block the easement but create a new easement with the same entrance and exit as before just shaped differently in order to expand their home?

· Majority Rule: 

· Rationale: Servient Tenement can not relocate an easement without the permission of the dominant tenement.  Once an easement is located it can NOT be unilaterally moved. 

· It does not matter if it is reasonable bc an easement is a property right.

· 3rd Restatement (not law):

· The law should be that Servient Tenement can change the location of the easement if there is not unreasonable burden on the dominant.

Changing scope of a Prescriptive Easement:
· Ex: DT started crossing ST land on foot and eventually gets a prescriptive easement. DT now wants to drive his car on the easement.  ST can argue that he did not object to the walking but that he objects to the car. TD can NOT change his use bc ST did not give him permission for this type of transportation.

*Easements are terminated when parties agree to terminate. 

NEGATIVE EASEMENTS
· US has negative easements bc we have a recording system (unlike England) but you can not get a negative easement by prescription.

· Most US courts follow England and do not recognize negative easements and have accepted the English restrictions. US has the law of REAL COVENANTS

· Real Covenants and Equitable Servitudes – when use of property is restricted. (Law of easements deals with affirmative easements).
COVENANTS:

· DEF: and agreement between the parties respecting their land which can be mutual or can apply to one parcel. (in writing)

· Ex: A agrees not to let trees grow onto B’s land.

· Ex: agreement for reciprocal covenant not to build factories on their land

· Depends on who enforces the agreement:

· Damages → Real Covenant – enforced by courts of law  (real estate)

· Injunction → Equitable servitude – enforced by court of equity

· While Easements always run with the land a Covenant might NOT!
Hypo: B own BA and A own WA. B promises not to build a factory on BA. B = promisor = burden side. A = benefit side. A → D and B → C. 

· Issue: does the covenant run with the land, is it a property right?            
 Burden B → A benefit. Then A → D and B → C.

A (     B

↓
  ↓
D
  C

REAL COVENANTS
· Real covenants only apply when someone is suing for damages →enforce at LAW
· Requirements for a Covenant to Run at Law:

1. The covenant must be Enforceable bw the original parties.

a. Here B and A → assume there is an agreement and a valid K.

2. The original parties must Intend for the covenant to run.

a. Standard language: “this agreement is to bind him and heirs” → this shows intent to bind successors. Most of the time this is written into the covenant.

3. The Covenant must Touch and Concern the Land.

a. The covenant must be about the property. 

b. Not a real cov is F promised A I’ll cut your hair every month and then B sells the land. It is binding and intended to run but this is not a property interest. 

4. There must be Horizontal Privity between the 2 original parties. 

And needs to meet recording acts

REQUIREMENT FOR A REAL COVENANT TO RUN WITH LAND

	· 1. The covenant must be Enforceable bw the original parties.
	· Here B and A → assume there is an agreement and a valid K.

· Made note about SOF and need to be in writing when want damages but don’t know where this fits in

	2. The original parties must Intend for the covenant to run.
	· Standard language: “this agreement is to bind him and heirs” → this shows intent to bind successors. Most of the time this is written into the covenant.



	3. The Covenant must Touch and Concern the Land
	· The covenant must be about the property. 

· Test for T&C = must be a promise respecting the us of the land or influencing the occupation of the land. (Caullett)

· Ex: A restricts land to single family residence or makes set back requirements – can’t build within 10 yds., promise to pay rent, covenants not to compete) all these T/C the land

· Not a real cov is F promised A I’ll cut your hair every month and then B sells the land. It is binding and intended to run but this is not a property interest. 

	4. Horizontal Privity between the 2 original parties. 


	Required Relationship bc original parties

	
	England  need Land Lord – Tenant relationship for the burden or benefit to run

· Neighbors not enough

	
	US- Benefit Side to Run

· Majority:

· Don’t need Horizontal Privity for the Benefit side to Run.

· Examples

· B promises A no factories. A sells to D. Horizontal privity not an issue. If all other reqs are met = valid covenant.

· B promises A. A sells to D. B breaches. D can sue for damages if all other reqs are met.

	
	US Burden Side to Run:

· Majority (old rule):

· Horizontal privity is required. Need a grantor/grantee relationship wrt the land due to a transfer of some interest. Either parcel of land was sold and cov was put on the land during the transaction.

· Ex: 

· A owns BA and WA. B buys BA, A agrees if B promises no factories on BA → put in deed.

· LL-T → horizontal privity.

· Strawman – B → A then A → back to B with the cov. Put both properties in the name of one party then grant back. 

· Not covered: a deal bw A and B w/o a Deed?

· Minority- Restatement:

· No Horizontal Privity is required for burden to run.

	5. Vertical Privity

Bw the original party and the successor.

	Required Relationship between Original party and Successor

Requirements

	
	For Burden Side to Run:

· Rule: The successor must have the same estate in the land

· Ex: if B had a fee simple, then C must also own a fee simple.

	
	For Benefit Side to Run:

· Majority Rule: Successor need only receive SOME interest in the land

· Rest: 

· If promise is to restrict land use  = no VP requirement. 

· Affirmative promise = Majority Rule

· I promise to maintain my roses.

· Promise not to let trees grow past 8ft – open to interp- neg/pos

· You can classify a promise as pos/neg


Real Covenants Examples:

Ex: pg 863 #1  → Horizontal Privity

B → A 

↓

C – builds apt

A and B own neighboring lots and they decide to restrict their lots to single family use.  They sign an agreement wherein each promises on behalf of herself, and her hairs and assigns, that her lot will be used single family residential purposes only. The agreement is recorded under the name of each signer. B sells to C. C builds and Apt. A sues C for damages. result?

· We are looking to see if the burden side runs bc B sold. The benefits is still there bc A has not sold.

· Requirements:

· Enforceable: always yes

· Intent: yes standard language.

· Touch and Concern: yes wrt land

· Horizontal Privity:

· Burden side

· England – no bc original parties not LL-T relationship. →C can build apt
· US
· Majority: They are NOT grantor and grantee relationship (should have used strawman) → cov does not run → C can build
· Restatement: no HP requirement → but no one follows this. C can not build
· If this was a negative easement then we don’t need HP, but we don’t do this?????
· Why did she not talk about VP?
What if A rather than C has built the Apt. Is C entitled to damages against A?

· Benefit side:

· England: No bc need LL-T

· US: yes bc don’t need HP for benefit side to run. All other reqs are satisfied.

After establishing the Cov and that is Runs do a Recording acts Analysis.??

Ex: Vertical Privity

A owns 2 acres. A conveys 1 acre to B. Deed contains a promise from B that he will only use the land for residential purposes and will keep trees trimmed bc they shade A’s house (binds herself and heirs). Then B leases her land to C for 2 years. C opens nursery school and will not trim trees. Can A sue C for damages?

Requirements:

· Enforceable: yes always

· Intent: yes → she bound herself and heirs

· Touch and Concern: yes type of res on land and trees.

· Horizontal Privity:

· Burden:

· England:  no bc not LL-T

· US: yes bc there is a transfer of some interest in the land – wrong in class- this has to do with grantor grantee – GET NOTES.

· Vertical Privity:

· Burden Side:

· Maj:  this is not the same stake in land, not a fee simple it is a lease → NO VP so A does not have a cause of action.

· 3rd rest: if there is a neg covenant → don’t need VP. A has a coa. But no one uses this approach.

Change the facts: A leases to D and then B breaches the cov by wanting to build a nursery school. Can D sue B for damages?

· Now we are on the benefit side. All requirements are met until Vertical Privity → which is met bc all D needs is some interest in the land for the benefit to run, getting a lease meets this requirement. Courts are more generous on letting the benefit run → easier to meet the requirements.

Approach on Exam:

1. Does the Covenant Run with the Land? 

a. Must turn into a property interest to run. Once you determine it runs..

2. Recording Acts

a. Is C protected under the recording acts from being bound by the Cov even if it does run with the land?

b. They need notice of the covenant to enforce it under the recording act

c. Ex: is the Cov NOT recorded?

Ex: T subleases or assigns to T1. When T passes estate to T1 does the cov to pay run with the land? 

· All requirements are met until

· VP – 

a. Burden Side: to run need same interest in the land. 

· If there is an assignment then the same interest is passed  → Cov runs →T1 is responsible for the rent
· If there is a sublease the interest is different → Cov does NOT run → T1 is not responsible for the rent

EQUITABLE SERVITUDES
· Still a promise not to do something on your land (just like a real cov) but you are seeking an injunction NOT damages.

· MUST easier to get an injunction over damages → Servitudes are very common.

· Elements for a Equitable Servitude to Run with the Land:

· Intent to Run

· Magic words “intent to bind..”

· Touch and Concern Land
· Notice necessary to bind a successor. 

· this is an incorporation of the recording acts – do analysis here → look for recorded deed.

· note- donee is not protected bc only purchaser are protected under the recoding acts. Donee is bound by the servitude even without notice bc to get the benefits of the acts need to be a bonafide purchaser. 

· NO Privity Requirement!!

· Equitable Servitude v. Real Covenant

· No Longer Need Horizontal and Vertical Privity for ES

· Real Covenants need to be in writing but ES can arise by implication.

· Real Covenants requirements are more strict bc – back in the day they though giving damages was harsher. Unfair to make someone pay without knowledge of the Cov.

· England vs. US 

· England – only negative covenants are enforced as equitable servitudes

· US – both positive and negative covenants are enforced as equitable servitudes.

Tulk v. Moxhay:
· Rule: When someone buys property w/ knowledge (notice) of a cov, original parties intend it to run, T&C  land →not fair to let them violate the cov. 
· Rule 2: TULK ELIMINATES PRIVITY REQUIREMENT FOR SERVITUDES.
· T → E who promises not to build any buildings in the square. E → M and deed does not mention the promise but M knows about it. M wants to build. M paid a lower price bc of the cov. We are not concerned with the benefit running bc T still owns some of the land. T is suing and an INJUNCTION → we are in the world of servitudes. 

· Hypo: If T waits until M starts to build he would have to sue for damages and would be subjected to the requirements real covenants. → No HP bc n England. Injunction = better choice here.

Ex: prob 863 #1

B → A 

↓

C – builds apt

A and B own neighboring lots and they decide to restrict their lots to single family use.  They sign an agreement wherein each promises on behalf of herself, and her hairs and assigns, that her lot will be used single family residential purposes only. The agreement is recorded under the name of each signer. B sells to C. C builds and Apt. A sues C for injunction. result?

· Equitable servitude requirements:

· Intent – yes, T&C,  and there is notice bc the deed is recorded. → ES = binding on C.

CREATION OF AN EQUITABLE SERVITUDE:

There are a few situations were a Servitude might not be in writing but pups up onto the land in some JDX.

Elements of an Implied Servitude:

1. Common  Owner
2. Development Scheme
a. Scheme must be in place before the lot is sold to the buyer

b. Common Owner must intend to benefit all the other lots with the restriction.

c. Intent = KEY

d. Restrictions do not need to be identical

e. Determining if there is a development scheme:

i. Advertising Brochures

ii. Testimony 
3. Any Notice
a. Constructive Notice 

i. McQuade v. Wilcox: examples of an explicit restriction on all lots (but not mentioned on M’s deed) →  says to benefit all lots → M is on constructive notice.

b. Inquiry Notice

i. See that neighborhood is all single family residences and might find some of the lots are restricted → purchaser is on inquiry notice that the court might impose a restriction on you, but nothing is concrete.
Majority Rule: (Sandborn)

· Equitable servitudes can be implied  when you only have restriction on the other lot and there is a plan of development scheme and you can therefore determine that he intended to restrict all the lots. 
a. Rationale – we want to be fair to the person who bought the lots with the restrictions bc he though that all the other lots would be restricted. 
Minority Rule: CA

· There is no such thing as an implied equitable servitude, it must be in writing
a. Rationale: Equitable servitudes bc they undercut the Statute of Frauds and there is no concrete evidence under any title search to determine the restriction → ES creates uncertainty in land titles.  If you want an ES must put it in writing.
· This rule → title search problems bc there is not a written restriction on the lot. Need to title search all titles owned by the common owner (like Guilette). This is easy if you title search and find restriction which says it applies to all common owner’s lots (Guillete) but might find the restriction on other lots but it does not have language saying the grantor is restricting all the lots. → Argue that grantor only intended to restrict the lot he put the restrictions on (no pool) rather than all lots. With this rule it is hard to know if there is a restriction on your lot. 

· Note the restrictions don’t have to be identical. The court will look at grantors intent

· Don’t see this problem today bc local municipalities will give approval to subdivide and will require a subdivision map be filed – which states all restrictions and shows Development Scheme.

Sandborn v. McClean:
· Facts: Common Owner owed all lots → then sold them but only put the covenant restricting the lots to single family homes  in some of the deeds. The deed for M said nothing about the covenant and he want to build a gas station. S owns other lots and sues to enjoin him from building. In this case the Titles to the other homes owner by the common owner stated that the restrictions apply to ALL sellers’ lots.
· Rationale: My lot is restricted to single family homes so I expect the others will too.
FOR A EQUITABLE SERVITUDE – REAL COV TO RUN WITH THE LAND??

1. For Benefit to Run:

a. Intent to run

b. Only Benefit side Must T/C the land

i. Note even if the burden side is in gross thus it does not T/C the land the benefit will run bc there is no policy against running benefits.

c. No ambiguities in clause

2. For Burden to Run

a. Intent to Run

b. Burden side Touch and Concern.

c. Benefit side must also T/C the land for Burden to run (not in gross).

d. No Ambiguities in clause

3. Touch and concern requirement:

a. Intentionally left vague so it can be used as a safety valve to terminate covenants which outlive their usefulness

b. Consider:

i. How long should it last – has it become uneconomic and should be terminated  and the validity of the cov at outset → look at public policy (Eagle)

ii. must be a promise respecting the use of the land or influencing the occupation of the land.
iii. If the cov is in gross, i.e. it benefits someone individually rather than as a land owner the cov does not run bc it does not T/C.
c. 3rd Rest: wants to get rid of the T/C requirement bc no one know what it means and it lets you differentiate bc validity at outset and termination. But This is NOT law.
Caullett v. Stanley Stilwell & Sons: T&C Requirement

· Rule: Real Covenants/Equitable Servitudes do NOT run with the land if they do not touch and concern the land, i.e. if the benefit is in gross. 

· Facts: S (the builder) deeded 1 acres of land to C with covenant saying S reserves the right to construct the original dwelling. C agrees that S will be the builder otherwise C will not build. Now C want the cov terminated. 

· 3 ways to Terminate a Covenant:

1. Ambiguity in Clause

a. K is unenforceable if cov is too vague

2. Does not Touch and Concern the Land: (Burden Side)

a. If no T&C courts will strike even if binding.

b. RULE: Test for T&C = must be a promise respecting the use of the land or influencing the occupation of the land.

c. This case does not meet the T/C requirement bc has to do with use of land. – the court is stretching though bc might T/C.

3. Does not Touch and Concern the Land (benefit side): i.e. in gross
a. If the cov is in gross, i.e. it benefits someone individually rather than as a land owner the cov does not run.

b. Also a Burden will not run if the benefit is in gross → applies to real covenants and equitable servitudes. I.e. the burden will run only if the benefit T/C the land.

c. Rationale: efficiency in termination – you can find a benefit to property by talking to neighbors but it the benefit is tied to a person it is hard to see you is holding the benefit. For burden to run we want a benefit to the land.

Eagle Enterprises v. Gross
· Issue: does the cov to buy water run with the land?

· Rule: No the cov does not run bc it does not T/C the land bc it is a personal K rather than a significant interest touching property. When determining T/C consider: 1. validity of cov – when it was made 2. How long should it last?

· Rationale: the cov had no ending date and unreasonable for burden to run in perpetuity.

· Facts: Resort track where lots did not have running water bc people were only going to use them in the summer. There was a cov that the developer would supply water during the summer and that owners would buy water from the developer. Owner → Gross and Developer → Eagle.  G wants to live there all year round → builds a well. E says no there is a running covenant.

HOW TO TERMINATE A COVENANT
· People who have the benefit of the covenants, i.e. people who are party to the cov or people in privity with them can enforce a the covenant. Not random people who like the scenery bc of cov.

· If the court abandons the cov → applies to all

Test for termination of a Covenant:

1. A Covenant should bc modified if it is impossible to accomplish the purpose of the covenant

2. If the covenant can not be modified and the purpose is not achievable → terminate the cov.

Note  3rd rest: distinguishes bw covenants invalid at outset (racial) and ones that have outlived use.

1. Change in Condition in Neighborhood - maybe

Most common defense to equitable enforcement of servitude


is that the character of the neighborhood has so changed


that it is impossible to get any benefits from the restrictive covenants
Western Land Co. v. Truskolaski:

· Rule: As long as the original purpose of the covenant can still be accomplished even if there is a change in the area the covenant will be enforced/

· Factors to determine if original purpose can be accomplished:

· Does the  cov still benefit the people to which it applies.

· Consider Benefit and burden in the subdivision not in general area.

· BOP is on person trying to terminate cov.

· Western  subdivided their lots and sold the lots subject to a covenant restricting them to single family residences. Years later Western wants to build a supermarket. The home owners bring suit to enjoin Western from building the market claiming there is a equitable servitude.  The restriction is valid so Western says that there has been a substantial change in character of the area near the subdivision → covenant is no longer useful. Cites – increased traffic, population increase, and commercial development. The court enforces the covenant bc still quiet in neighborhood and streets inside are not commercial.

Ex: Cov should be terminated when people inside the subdivision have been violating the cov by building and no one has done anything → cov is no longer serving its purpose. 

Ex: a developer knowing the cov is still meeting original purpose might try to lets terminate the cov on a few lots near the commercial area. Argue – if we do this they will want more and people inside are paying for a buffer zone.

Rick v. West:

· Rule: Benefit vs. Burden is NOT relevant. There is no balancing in determining whether to terminate a covenant (not about economic efficiency)

· Rule: Zoning has NO effect on a restrictive cov. The most restrictive thing controls → the covenant not the zoning.

· R owned land and restricted it to single family residences bc more money when selling. R → W who builds a house.  R wanted to sell a lot to a hospital but W would not release the cov. The town was rezoned to allow for industrial use →no effect on the cov. The court would not terminate the cov bc she had a property right and even one person is entitled to the benefit.

· Note- R loses the hospital but if the city feels they need it → use imminent domain and pay her the diminution in the fair Market value, only the city can do this.

COMMON INTEREST COMMUNITIES
Definition: a group of properties that are regulated by a set of private restrictions/covenants. These restrictions take the form of CC&R’s which burden the land and benefit the people on the land. Buyer agrees to be bound and when developer sells there is both horizontal and vertical privity and they are recorded → no recording acts issues.
Pros to living in CIC:

· Cheaper

· You can deduct the interest from your taxes.

· Restrictions

· Common types: landscaping, no plants in common areas, satellite dishes, must keep up appearance, no certain vehicles, no B-ball hoops, color restrictions.

· Shared Facilities - Amenities and shared common areas- more for $

· Maintenance is done for you

External Effect of Restrictions:

· CIC restrictions might effect people outside the CIC

· Traffic – 

· Only a few roads going in and out of CIC →increased traffic outside CIC
· Sex offenders and criminals:
· Allowed as long as no constitutional or policy violation. But where will they live → externalities.

· Restrictions on gender, race and disability will be stuck down under fair housing act. 

Types of Common Interest Communities
1. Condos

2. Cooperative Apts

3. Timeshares

Condominiums

· 2 characteristics:

· Each owners has a fee simple in his unit  (personal mortgage)

· Each owner is a Tenant in Common wrt the common areas

· But can NOT partition.

· They can be apts, attached town homes, or homes

Nahrstedt v. Lakeside Village Condo Assoc.

· Rule 1:  Covenants in condos are presumed valid unless unreasonable or arbitrary such that it should not be enforced against any owner. The court will consider the effect of the covenant in general NOT as applied to this case. 

· For ac covenant to be unreasonable the burdens to all must outweigh the benefits to all such that enforcement is unjust.

· Rationale: case by case analysis → too much litigation. Court wants to give certainty and enforce Ks. 

· Rule 2: Court notes that restrictions not in the deed but added to the CC&Rs are given less deference bc people were not relying on these restrictions when they bought the condo. While people were relying on the restrictions in the deed when making the purchase.

· P lived in a Condo at Lakeside and had 3 cats. There is a CC&R (cov) that says no pets which she knew about. Court says pets in general are a burden.
Cooperative Apartments
· Title to land and improvements is owned by a Corporation rather than individual owners. People buy their unit by purchasing shares of the corporation’s stock → long term perpetual lease.  There is a blanket mortgage owned by the corp. Part of each person’s “rent” goes to pay off the mortgage, so if one person does not pay → others must make it up of the lease will default. There for applicants are screened to see if they can pay rent. Standard is VERY loose as to who can be denied (just no race of gender discrim)

· People living in coop are both LL and T and as shareholders → pro rata tax benefits.
Time Shares

· Sell a portion broken down physically and by time.

· You can buy a week in perpetuity in lot 212 in December

· Problems with Time Shares:

· They get run down bc people don’t want to spend to keep them up.

· Today’s Version of Time shares:

· You don’t buy a specific week in a specific unit → rather you buy a right to use a unit for a week during a certain period (high and low) in perpetuity. And the TS is funded by a corporation. Like hotel room every year.

ZONING
· Def: public restriction on land use, i.e. law mandating what a person can build on their property. 

· Zoning is more prevalent then private restrictions.

 EUCLIDIAN ZONING: 
Cumulative zoning:

Each successive class includes the preceding class.

Higher uses (most restrictive) permitted for areas zoned for lower uses, but not vice versa. 
· U-1 single family residences, parks = highest use only this zone allowed. 
· U-2 duplexes (allow duplex, sfr, but no Apt)

· U-3 apartments, hotels, churches, schools, museums, public playground

· U-4 offices and commercial

· U-5 billboards, advertising, warehouses, carpet and dry cleaning 

· U-6 (stuff we hate the most) sewage, garbage, insane

· U-7 nuclear (single family residence can be built here)

Policies underlying zoning
1. Segregation of Leases is Desirable

a. Health and safety – no schools next to industries

b. Aesthetics

i. Why is zoning bad?

ii. Traffic → this is why we see mixed use development.

2. Wholesome housing is Primary Consideration (goal of Zoning)

a. Focus on homes not business → best for Kids

3. Open Space is Desirable for Healthy Living

a. Yards and set backs

4. Once Zoned, Change is Unnecessary.

a. Patterns started in 1900’s and are still around.

Note: the highest use is not the most expensive land. U6 the lowest use is of the highest value.

Village of Euclid v. Amber Realty:
· Rule: Case where zoning was challenged and upheld in CA Sct→ which was done as a deference to the legislature. Ct did not want to second guess the legislature and this is not clearly wrong and decision based on family values

· Facts: D bought land before zoning. Later zoned as part U2, U3, and U6.  → ¾ decrease in value of land. This case was used as an example to test zoning and show damage bc vacant and huge decrease in value.

· Case benefits people who had a single family residence in an R1/U1 zone.

· Some says this was not the best test case bc had an R1 zone been in play the court then hard to rationalize duplexes but not Apts (which this case notes are parasites) on a health and safety basis.

Since Zoning is Valid → the only cases we see today are wrt vindictive zoning.
Ex: zoning began in England. Howard did not want more people in the city → created garden communities with limited populations → did not catch on but → idea for zoning.
EXCEPTIONS TO EUCLIDIAN ZONING
NON CONFORMING USE
· Definition: A use that existed prior to a zoning ordinance’s enactment that does not conform to the new rules is a nonconforming use that will be permitted to continue indefinitely provided

· The use is not abandoned

· The nonconforming use has not significantly changed

· How can a city get rid of a non conforming use

· City can condemn the property and pay the fair Market value at the time of zoning.

· Deny permits to repair or upgrade the ncu

· However, city must allow ncu to modernize to the extent that it can keep up with business conditions but they do NOT have to allow you to expand.

· Amortization Ordinances → split

· Minority- 

· City can pass an ordinance saying the ncu must discontinue its use in a certain amt of time. Notice must be  provided to the extent that the owner can recoup their investment bw 1 and 30 years depending on circumstances

· Majority – 

· Amortization ordinances are unconstitutional takings bc it just puts off a shut down

· PA Northwestern – zoning turns his adult book store into a NCU. 

· Rule: amortization of a lawful pre-existing NCU is an unconstitutional taking

· Concurrence says amortization is constitutional by the 90 days allowed to terminate was not sufficient. 

· Duration

· Non-conforming uses run with the land

· What happens

· The non- conforming use usually becomes a monopoly in the area and becomes very valuable.

· Ex: pg 980 #1

· 2 adjoining parcels. A buys a big piece of vacant land for 50k.  B buys a smaller lot next door for 10k and builds a biz on it. Then city zones land R1. The land value dropped. A property value →12,500K and B → down to 2500K. 
· A has no claim → being penalized for not developing the land. 

· B’s store is now a NCU

· Under PA store gets to continue in perpetuity

· In other jdx  - amortization ordinance is allowed and he must be given at least a year to recoup investments.

· This illustrates the preference the law shows to people who improve the land.

· Hypo: 

· If an endangered species is found on your land and you are the last undeveloped lot you will not be able to develop. However, if there is a lot of undeveloped land you will be allowed to build bc the animals can move to another undeveloped lot. Illustrates penalization for not developing. 

VARIANCES

· How to get around a zoning ordinance: Variances are a safety valve. A land owner can apply to the zoning board to build something that conflict with the zoning ordinance

· Ordinance allow variance for violation if:

· 1) Undue Hardship

· Owner needs to show

· Owner must show first show that the property can’t  be use without the variance?

· Did the 
owner attempts to obtain more property?

· Did the owner try to sell their property and not get low balled?

· Self imposed hardship  → no variance

· Ex: sell of some of your land and now it is too small to build → no variance.

· 2) Negative Conditions – No Detriment

· Must prove that something wont happen, i.e. that your variance will not be a detriment to the area.

· Variance Sought

· Use Variance – want to put up an apt (hard to get)

· Area Variance – how big things can be and where you can build 

· Commons v. Westwood Zoning Board -  there is a zoning ordinance which said there needs to be a certain amt of frontage and a certain size lot to build anything. P applied for a variance which was denied.  He has to get more land and sell but was low balled. His house was of comparable value to other homes and his set backs will match the other homes. The zoning board said no evidence of undue hardship  but the board made to findings. Court now says there is evidence and remands the case. Court sends message that board must go thru the Tests!!

· Alternatives to Granting a Variance

· Take and pay for land thru eminent domain

· Deny variance on condition that a neighbor buy the land at fair market value 

· Some argue that variances make zoning laws too subjective → pointless to zone

· Pg 992 Q2

· Owner wants to enclose front porch with glass.  An open porch is NOT considered part of the house for zoning ordinances – they are not included in the set back but if you enclose it → goes toward the set back. Owner wants a variance bc he will no longer meet the frontage. He says he reasons - ↓ heating costs and my kids get colds

· Ct – said no way this is NOT undue hardship this is just your preference.  Personal preference is NOT UH.
· Ex: Another person wants to put a porch on the back of the house for the use of an invalid child. This will not conform to the setback. They say this will not hurt anyone. There are shrubs so no one will see it.  

· Court said this is not enough for variance

· RULE: It does not matter if it is shielded from view.

Toady variances might be conditioned on planting shrubs. The city will say well give the variance if you put in a retaining wall.

Speaker – Segal

Biggest problem in Pasadena – affordable housing → too many people are priced out of the housing market.  They want to maintain diversity.

Questions:

· Is there a minority rule wrt market able title

· Inspection requirements are they CA law

· Easement – peu – quasi easement require does use have to exist at time of severance

· Implied easement → by prior existing use → what does was grantee given a warranty deed – if reservation is claimed mean as a factor to determine intent?

· What is strict necessity wrt to implied easements?

· When you have an easement by necessity and someone buys the property from the dominant of servient tenement you said there is an issue of it the easement is still binding. Do we then go thru an analysis of easement by prior existing use to see if it runs?

· What do we need to know about exclusivity wrt easements by prescription? Just that it does not matter if they are both using the road or drive way?

· What are the elements for a public prescriptive easement that is not on a beach? Same for regular prescriptive easement?

· Open and notorious

· Adverse and without a claim of right

· Continuous

· Are these the same rule as for adverse possessors?

· Pennboiling case under scope of easements?

· Get notes for VP question on 3.27.06

· Implied Covenants – elements: 1. CO 2. Development Scheme 3. ??notice

Questions:

What is the one action rule and how does it dove tail into deficiency judgments? 2.1.06

Note: if a name is misspelled it is okay under title defects when it does not effect a subsequent purchaser however a name being misspelled wrt the recording acts is not okay.

Minority – rules for 2 party transfer chilemi – and other minority

Easement – by nec is strict necessity rule CA rule?

Exclusive use easement by prescription – which rule is the CA rule?

Cov and recording acts analysis is it just wrt the burden side
