Property Outline 
Introduction 

A. What is property? 

a. Interest in a thing, tangible or intangible, protected against invasion by others 

b. Three core elements: 

i. Right to exclusive possession 

ii. Right to exclusive use 

iii. Right to dispose or transfer 

B. Locke’s Labor Theory 
a. Property in one’s own body, mixing your labor with nature makes it your property 
b. Labor is the means behind owning property i.e. once you add your labor to anything in the commons it has become yours 
C. Blackstone – Occupancy Theory 
a. Being first justifies ownership 

b. Pierson v. Post (1805) 

i. Mere pursuit does not constitute possession of a wild animal; one must mortally wound, kill or capture it so as to deprive it of its natural liberty and subject it to control of pursuer to have property in it 

D. Utilitarian: Jeremy Bentham 
a. Property is a human construction that depends solely on societal needs 

i. By contrast, natural rights theory insists that property is independent of any societal declarations 

b. Greatest good for the greatest number 

E. Harold Demsetz – Economic Utilitarianism 

a. When it becomes economic to internalize externalities, property rights will come into existence 

b. An instrument of society; property rights derive their significance from the fact that they help form expectations about how to deal with others 

c. Conveys the right to benefit or harm
Hypo: Kill animal, someone else takes it away. Do you have cause of action? 
1. Yes, you have a cause of action 
Hypo: Kill animal across river, must walk up river to retrieve but someone takes it away before you get there. Do you have cause of action? 
1. Yes, by not abandoning pursuit after mortally wounding you own fox and have a cause of action 
Hypo: Dig 4 ft hole, fox falls in, other person kills fox. Do you have cause of action?
1. No, lacking unequivocal intention to use as a trap; also must be impossible to escape 

Hypo: You are chasing fox with hounds, it runs up a tree, pointing gun at fox, but another person shoots and kills fox from 300 ft away. Do you have cause of action?
1. Yes, by chasing it up a tree you are rendering escape impossible therefore depriving its natural liberty; presumption that if you are pointing gun then escape is impossible 

Hypo: Put leash around neck of deer, on way home stops and ties deer to tree, deer escapes and other person kills it. Do you have cause of action? 
1. No, person who killed it has ownership. Didn’t deprive it of natural liberty and wild animal doesn’t have intent to return so it resumes its wild animal status 

Hypo: What if Post owns the land in Pierson v. Post? 
1. Wild animals are not property of landowner 

2. Problem with ratione soli not applying – encourages people to trespass and go on other’s land to hunt animals 

Trespass: Why is it an issue?

· Interference impacts landowner (socially undesirable) 

· Trespass (tort) cause of action to exclude people from your property 

· Hypo: No trespassing law. What happens? 

· Disincentives people from purchasing land if anyone can go on it 

· Constant escalation to protect land – using resources that could be used elsewhere 
The Rights of Property 

A. Copyright 
a. Copyright subsists in original works of authorship; fixed in a tangible medium of expression (17 U.S.C. §102 (A)). 

b. Three core elements:

i. Originality: independent creation of the author, demonstrates minimal degree of creativity  

ii. Work of authorship: 8 categories 

· Literary works;

· Musical works, including any accompanying words;

· Dramatic works, including any accompanying music;

· Pantomimes and choreographic works;

· Pictoral, graphic, and sculptural works; 

· Motion pictures and other audiovisual works;

· Sound recordings; and 

· Architectural works 

iii. Fixation: work must be fixed in some kind of tangible medium 

iv. Copyright protection for an original work of authorship does not extend to any idea, procedure, process, system, method of operation, concept, principle, or discovery, regardless of the form in which it is described, explained, illustrated, or embodied in such work. 

c. Objective of copyright is not to reward the labor of authors, but to promote the progress of science and useful arts; encourage others to build freely upon the ideas and information conveyed by a work 
i. Economic utilitarian perspective – copyright exists as an incentive to have people engage in works ( public good, otherwise they would be under produced (need government intervention)  

d. INS v. AP (1918)

i. INS was pirating AP’s news. No copyright in news itself, only the expression

ii. Misappropriation (unfair business practice) 

iii. INS argued that once AP published news, it was common property again, available for INS to use. Court held the issue was truly about whether only INS had the rights to use news (quasi property) for publication and profit 

iv. The court found that INS action did constitute unfair business practices because, although they were not attempting to call AP’s stories their own, they were benefitting from AP’s newsgathering efforts without bearing the expense of gathering the information 

· Problem: granting exclusive rights to information does not necessarily promote a market economy in that it does not encourage competition, which is dependent upon imitation 

Hypo: Dentist buys a newspaper and tells friend details of story. Liability?
· No

Hypo: Dentist buys newspaper and writes letter to friend with details. Liability?
· No 

Hypo: Blog about current events – discusses significance of news that you read in New York Times. Liability? 

· Depends 

Hypo: INS copies from AP’s morning papers and puts it in its evening edition. Is there a cause of action? 

· Value in news is the person who gets the credit ( freshness. When freshness dissipates, then the facts are free. Not unreasonable to suspect that it’s okay to publish in evening paper. 
e. Cheney Bros. v. Doris Silk Corp. (1929) 

i. Distinguished INS by saying that is was limited to news

ii. Cannot attain protection under law for its designs because “in the absence of right in common law or statutes others may imitate at their pleasure.”

iii. Statutory schemes already exist (copyright/patent) 
iv. If INS applies, then anyone has an IP right to whatever they’re working hard on ( applicable only to news industry (specific facts) 
v. If we let INS v. AP have the breadth, then it will run head on into statutory schemes for copyright/patent already established by legislature 
vi. Court couldn’t have meant for it to be so big 

B. Copyrightable subject matter 

a. Fact/Expression Dichotomy – facts are not copyrightable; expression is copyrightable. However, factual compilations can be copyrightable if the facts are compiled and arranged in an original or creative manner. 

i. Feist v. Rural (1991) 

· No copyright infringement – failed on modicum of creativity (just alphabetized names; not much creativity). 
· Court held the information (telephone directory) was not original to Rural so not protected by copyright.

· Copyright only protects original works, not effort. 

· Originality: independent creation + shows modicum of creativity (minimum level of creativity) 
b. Idea/Expression Dichotomy – ideas are not copyrightable 
i. Baker v. Selden (1879) 
· Court held there was no infringement because there was no difference between the idea and the expression of the idea. 

· Copyright can’t attach to an idea or process – the ledgers were just a reflection of the idea of an accounting system 

· Purpose of a book on art, science, etc. is to communicate to the world the useful knowledge it contains – copyright only protects the expression, otherwise we prevent expression of knowledge itself
c. Merger or Idea/Expression Inseparability – when there is only one or a few ways of expressing an idea, courts may find that the idea behind the work merges with its expression. This results in work that is not copyrightable subject matter. 
i. Morrissey v. P&G (1967)

· Court held that there are so few ways to express the rules in the contest that allowing copyright over one of them would prevent anyone from expressing the rules (they are one in the same). 

· Courts opt to disallow all together rather than protect the idea (even if it does have original expression). 

d. Conceptual Separability – copyright shouldn’t apply to things that have a utilitarian aspect/purpose 
i. Brandir v. Cascade (1987) 

· Court held there was no copyrightable expression in the bicycle rack because there was no conceptual separability

· Court does not want to limit use of functional things through copyright protection 

ii. Denicola Test: If design elements reflect a merger of aesthetical and functional consideration, the artistic aspects of a work cannot be said to be conceptually separable. Conversely, where design elements can be identified as reflecting the designer’s artistic judgment exercised independently of functional influences, conceptual separability exists. 

iii. Useful article: one having an intrinsic utilitarian function not merely to portray the appearance of the article or to convey information; an article which is normally part of a useful article is considered a useful article. 

C. Copyright Infringement 
a. Elements of Copyright Infringement (copyrightable subject matter + copying + improper appropriation) 
i. Copying 
· Identical reproduction (sometimes), or 
· Access and substantial similarity sufficient to infer copying 
ii. Improper appropriation 
· Substantial similarity, with respect to the protected expression, in the eyes of an ordinary observer  
iii. Arnstein v. Porter (1946)
· Test for substantial similarity: whether defendant took from plaintiff’s work so much of what is pleasing to the ears of lay listeners, who comprise the audience for whom such popular music is composed, that the defendant wrongfully appropriated something which belongs to the plaintiff. 
iv. Nichols v. Universal Pictures (1930) 
· Court held that while similar, Universal’s characters and sequence of events was original enough to not infringe upon Nichols’ copyrighted expression 
· If people can copyright the work in its expression of general ideas, scenes, stock descriptions, relationships, etc. there is too much expression and the number of ways people can express are too limited ( “Nobody has ever been able to fix that boundary, and nobody ever can.” 
· Case-by-case basis
a. Abstract = not copyrightable 
b. Specific = copyrightable
i. Abstract was general love story, specific was actual dialogue  
D. Fair Use Analysis 

a. Criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or research = not infringement of copyright 
b. Factors to be considered include: 
i. The purpose and nature of the use 
· Is it Transformative (something new, comment, criticism, parody)
· Is it Commercial (as opposed to education or nonprofit) 
ii. The nature of the copyrighted work 
· Is the work published, or unpublished? 
· Is the secondary use copying fact or idea material from a scholarly or factual work? 
iii. The amount and substantiality of the portion taken 
· How much is taken, how much of secondary work is appropriated material?
· How substantial is what is taken?
· Did “fair user” take only what was necessary, or much more than that?
iv. The effect of the use upon the potential market 
· Does the secondary use damage the literal or derivative markets for the CPR holder?
· Does the appropriating work substitute in the market for the original? 
v. Harper & Row v. Nation (1985) 
· Purpose & character of Nation’s use was for profit (“hot news story”) 
· Nature of copyrighted work was unpublished (fair use even narrower) 
· While the amount of copied work was small (13%), the nature of the copied text was the most interesting and important and therefore substantial in a qualitative regard (“heart of the book”) 
· Had actual effect on market (Time did not pay out the rest of contract because they no longer had exclusive prepublication rights) 
a. The confidentiality of the manuscript and the terms of the contract under which it was licensed to Time weighed heavily on the Court’s decision. 
b. Court does not want to reward bad behavior 
E. Patent 

a. Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or any new and useful improvement thereof, may obtain a patent thereof, subject to the conditions and requirements of this title. 
b. Elements:
i. Patentable subject matter 
ii. Novelty
iii. Utility
iv. Non-obvious 
· Cannot patent laws of nature, physical phenomena or abstract ideas 
F. Patentable Subject Matter 

a. Diamond v. Chakrabarty (1980) – Living Things 
i. Living things are patentable if they are the subject of human innovation; not naturally occurring 
b. Parke-Davis v. H.K. Mulford Co. (1911) – Composition of Matter/Purified Substance 
i. Purified substance is patentable if you take something so far out of its natural context 
ii. Add commercial/marketability (needs to be useful) 
c. Diamond v. Diehr (1981) – Process 
i. A law of nature, as applied and used in new patentable subject matter, does not preclude the new subject matter from patentability 
· Algorithm is like a law of nature, cannot be patented – but, a process is a mode of treatment of certain materials to produce a given result – and even if it includes a law of nature, so long as it is new and useful, it can be patented. 
ii. Application of law of nature: applying it to real world use, process changing something into something else 
iii. Computer is just aiding in your new, useful discovery 
G. Patent Infringement
a. Define the invention, by properly interpreting the claims
b. Compare construed claims to the accused device, if each and every claim element (limitation) is present literally, or equivalently, in the accused device, then infringement 
i. Literal Infringement 

· All elements of claim are similar (even if you add more elements). Language of the patent claim literally reads onto the potential infringer 
a. Ex. Pencil: Device for writing comprising of:
i. A wooden cylinder with a hollow core;
ii. Said hollow core containing material comprising of 90% graphite and 10% clay;
iii. Eraser material attached to one end of the wooden cylinder 
ii. Infringement by the Doctrine of Equivalents 

· Ex.: pencil now has 85% graphite and 15% clay – still infringement, you’d have to prove its substantially and obviously better to win 
iii. Experimental Use

· Solely for amusement 
· To satisfy idle curiosity 
· Strictly philosophical inquiry 
a. Narrow and strictly limited defense 
· Madey v. Duke (2002)
· Regardless of whether a particular institution or entity is engaged in an endeavor for commercial gain, so long as the act is in furtherance of the alleged infringer’s legitimate business and is not solely for amusement, to satisfy idle curiosity or strictly philosophical inquiry, the act does not qualify for the very narrow and strictly limited experimental use defense – non-profit status is not determinative 
· The very limited experimental use defense to patent infringement only applies to acts taken for amusement, to satisfy idle curiosity, or strictly for philosophical inquiry and not applicable when the act is intended to further the infringer’s legitimate business interests, regardless of whether the entity is for-profit or non-profit
· Duke was involved in commercial and aggressive patent licensing programs, from which it derives substantial revenue stream 
H. Trade Secrets 

a. Information 
b. Economically valuable because it is a secret from others who could exploit it 
c. Subject to efforts reasonable under the circumstances to maintain its secrecy 
*Derives independent economic value, actual or potential, from not being generally known or not being readily ascertainable by proper means. 
i. Evidence court would look at to reach a conclusion that information has independent economic value 
· Measures taken by holders to protect information (costs to keep information secret) 
· Causal relationship between secret getting out and price (because competitors using secret) 
· Competitor using secret information (why would they use it if it wasn’t valuable) 
· Costs for research and development of secret 
· Willingness of others to buy or license your secret 
· Breaking into a plant to get the information 
ii. Evidence court would look at to determine secrecy 
· Non-disclosure agreements 
· Security at facilities 
· Not broadly disseminating knowledge (need-to-know basis)
· Restricted access signs 
· No patents 
iii. Why does the law protect trade secrets?
· Incentivize/induce set of economically valuable behaviors ( new innovations (R&D) 
· Allows you to disclose information to narrow few 
· Spend money/time being good at espionage instead of efficient economic behavior (property theory) 
· Need to punish others for taking proprietary information from competitors (moral wrong theory) 
iv. Why trade secrets over patent?
· Patents expire
· Trade secrets are good if you think you can keep it a secret 
· Trade secret covers more ( not everything is patentable 
· Bad idea strategically ( patent tells people how to use/make invention (disclosing valuable information) 
· Patent litigation is costly 
· Expenses in getting a patent 
v. Common trade secret claims 
· Businesses v. former employees 
· Businesses v. ex-partners 
· Businesses v. competitors
· Businesses v. government 
· Shopping idea around 
vi. Trade Secrets 
· Moral standard – wrong occurred need to punish wrongs (protect/enforce) 
· Property theory – encourage/induce efficient, commercially valuable behaviors that benefit everyone 
vii. Metallurgical Industries, Inc. v. Fourtek (1986)
· A method/process/etc. that is generally known, as employed within a specific industry wherein it is not generally known, can still be a trade secret 
· Trade secret holder can divulge information to a limited extent without destroying secret, so long as information disclosed to further holder’s economic interests (secrecy need not be absolute) 
· Subjective belief is a factor to consider (holder’s measures to protect secret) 
· Secrecy is always required. There are no universal requirements, but factors that need to be considered: 
a. Reasonable efforts to maintain secrecy 
b. Modifications providing a clear advantage over competition 
c. Cost of developing the secret device or process 
d. Trade Secret Misappropriation 
i. 1) Trade Secret [information, independent economic value, reasonable efforts to keep it secret] 
ii. 2) Misappropriation (disclosure or use) 
· Improper Means:
a. Theft 
b. Bribery
c. Misrepresentation 
d. Breach or inducement of a breach of duty to maintain secrecy 
e. Espionage through electronic or other means
i. DuPont v. Christopher 

· Improper means – anything you do to overcome secrecy of information 
· Can be held liable even if you’re not doing something illegal 
· One cannot appropriate a trade secret through deviousness under circumstances in which countervailing defenses are not reasonably available (improper can take many meanings) 
ii. Smith v. Dravo

· Illustration of rule that disclosure or use of a trade secret of another without express or implied consent by a person who at the time of disclosure or use knew or had reason to know that his knowledge of the trade secret was acquired under circumstances giving rise to a duty to maintain its secrecy 
· Proper Means:
a. Discovery by independent invention 
b. Discovery by reverse engineering 
c. Observation of the item in public use or on public display 
d. Obtaining the trade secret from published literature 
i. Kadant v. Seeley 

· Seeley did it so quickly it means they used proprietary information (Corlew was the link) 
· Must show that products were improperly obtained and reverse engineered to show trade secret misappropriation 
· Former employee could have reverse engineered in the time between employment at both companies and the release of the product by the former 
I. Land

a. Policy
i. People will invest more in protected land 
ii. Reinforces privacy/autonomy/liberty, physical safety and security expectation (all tangible) 
iii. Right to allow others to cross as you see fit 
iv. Avoid need for costly self-help
v. Simple and easy application 
b. Exceptions to right to exclude:
i. Government might have rights to enter and cross 
ii. Private persons might have right in cases of necessity – requires immediacy (avoiding a speeding car) 
iii. Recover own property 
c. Rationale for injunctive relief:
i. Money damages inadequate – prior injuries were intangible and incapable of measurement 
ii. We don’t want the burden to be on the owner to litigate many times 
iii. Parties can still bargain 
· Jacque v. Steenberg Homes (1997)

a. Intentional trespass in this case; interferes with right to possession of property – concerned with moral behavior, protecting the rights and confidence in legal system 
b. Nominal damages can support an award of punitive damages 
i. Nominal damages: unlawful conduct, but no damage/no economic harm 
ii. Punitive damages: exist to punish 
iii. Compensatory damages: compensate the plaintiff, put them back where they were before legal wrong 
c. Efficient economic behavior (society’s interest) avoid self-help, confidence in legal system, prevent conflicts 
· Hinman v. Pacific Air 

a. Ad Coelum: rights to sky to center of earth 
b. Property rights do not extend infinitely above the surface (no ad coelum); owner owns so much of the space above him as he uses, but only so long as he uses 
c. “impairment of his full enjoyment of the land” – may lead to remedy/relief 
· Baker v. Howard County Hunt 

a. Injunction can be granted for intermittent trespasses 
b. General rule: get money for trespass; special circumstances to get injunction 
c. Argument that Baker had unclean hands for shooting and killing dogs – not true, did so to protect his property 
d. No adequate remedy at law so issue an injunction 
d. Fixtures 
i. Strain v. Green 

· Strains purchased home from Green and wanted items back 
· Intention of the owner of personal property has no weight; intention must be gathered from circumstances surrounding the fixtures (no testimony/special intention) 
· It must be inferred from the nature of the article affixed, the relation and situation to the freehold of the party making the annexation, the manner of the annexation, and the purpose for which it is made 
· Presumption: owners v. tenants 
a. Tenants: presumption is that they are not making a permanent annexation to increase the economic value of the freehold 
b. Owners: the opposite is true 
1. Actual annexation to the realty, or something appurtenant thereto 
2. Application to the use or purpose to which that part of the realty with which it is connected is appropriated 
3. The intention of the party making the annexation to make a permanent accession to the freehold 
ii. Producers Lumber & Supply Co. v. Olney Building Co. 

· Someone who makes permanent improvements upon another’s land under a good faith belief the land is his may be entitled to restitution if clean hands 
1. When a person mistakenly makes permanent improvements on another’s land without the latter’s knowledge or consent, the improvement (usually a building) becomes a fixture belonging to the owner of the land 
2. If the builder then goes and removes the improvement without the owner’s consent, he commits waste and is liable 
iii. Nebraska v. Iowa 

· Missouri river overall is governed by the law of accretion, but the Omaha section in question is subject to the law of avulsion which makes the boundary line through the center of the original channel 

a. Accretion: banks of river change gradually – boundary is always center of that channel, boundary is always changing with the river 
b. Avulsion: banks of river change violently; boundary is the center of the old channel – boundaries don’t change  

e. Exceptions to the Right to Exclude

i. Ploof v. Putnam 
· Necessity justified entries on land and interferences with personal property which would otherwise have been a trespass 
· Plaintiff used the defendant’s dock during storm to protect his family and cargo on his boat. The defendant’s servant kept cutting him loose. Defendant claimed he had the right to protect his property from plaintiff’s use, plaintiff claimed necessity to preserve life and property. Court ruled in favor of the plaintiff.
ii. McConico v. Singleton 

· Usage can make law. Here, custom of hunting on unenclosed lands precluded plaintiff from actionable trespass against defendant. Court ruled there was no injury from defendant riding over soil and there were social benefits allowing hunters and militias to do this so no trespass was found (efficiency justification, hunting wasn’t just a sport, it was a means of sustenance and a vocation) 
iii. State v. Shack 

· Owner sovereignty gives way to considerations of public policy. Trespass does not include situations when representatives of recognized charitable groups enter land to provide government aid to those in need of it. Property rights are not absolute. 
· Plaintiff tried to keep defendants off his land. Defendants came onto land to aid migrant farm worker, as public policy provides 
f. Access to Public Accommodations

Limiting owner’s rights to exclude:
· [Hinman: defining geographic boundaries of property; limitation on owner’s right to exclude (above the surface of property)
· Ploof: necessity 

· McConico: custom 

· State v. Shack: balancing individual rights against property rights – adjust landowner rights and give rights to public to enter land owned by another]
i. Uston v. Resorts International Hotel, Inc. (1982) 
· NJ made law to create agency to regulate casino operations within the state

· Uston is playing blackjack the way the Commission says it needs to be played 

· Commission has the authority (Casino Control Act) and thinks hotel can exclude anyone that they want ( must balance individual rights against property rights 

· Commission preempts court and can make a rule to exclude card counters 

· Common law in NJ: reasonable right to access places ordinarily open to the public 

a. Court has to address common law rule because public places cannot unreasonably/arbitrarily exclude people from public places 

b. Court says common law wouldn’t work in this case – Uston isn’t doing anything wrong 
· When can owners exclude?

a. Disrupts operations 

b. Threaten the security 

c. Duty to remove disorderly/otherwise dangerous people 

d. Determine on case-by-case basis; doing it at their own peril (owner) 

· Shows how the more an owner opens property to public use, the more they forfeit the right to exclude 

· No specific rule or exception in public places, but some guidelines are: 

a. If someone is disrupting regular or essential business operations and/or 

b. Disorderly or otherwise dangerous persons 

Hypo: Blue Acre – landowner plans to build retirement home on land, but leaves property to become ambassador in China; person comes onto land and takes care of it; over 12 years from buying property to returning to parcel
· Why would law transfer title from owner to person who came onto land? 

· Ambassador has less to lose (in losing title to parcel) than person living on the land – relative loss principle (biological) 
· Reward people who put resources to productive use (Locke) 

· Punishment for neglecting resource – letting it go to waste 

· Redistribution of resources 

· Quieting title in favor of people who are in possession 
g. Adverse Possession 

· The running of the statute of limitations in which an owner can bring a claim for ejectment against another. Once the statute of limitations runs (provided all criteria are met), adverse possessor can’t be ejected and he is understood to be the owner from the moment he entered and satisfied the elements 

i. Elements: 

· Possession

· Continuous for the statutory period 

· Hostile (adverse/claim of title/claim of right)
· Open and notorious 

a. Depends on a trespass (possession) that gives rise to a cause of action “ejectment” in the owner to “eject” the trespasser 

b. Depends on a statute of limitation (barring the action to recover real property) when a certain amount of time has elapsed 

c. After the statutory period has elapsed, the possessor becomes the owner of the land by operation of law as of the time the possessor entered the property 

d. To obtain written evidence of title the adverse possessor may bring an action to “quiet title” in the possessor, so that the property can now more easily be sold, mortgaged, etc. 

ii. Mix of statutory and case law 

iii. Purpose:

· Quiets claims to title (reduce disputes about ownership, esp. from really old claims to land when there is little or no documentation) 

a. Once adverse possession is perfected, can’t lose it, must be transferred by title, gift or adverse possession by another 

· Affirms possession is property (protects person actually in possession) 

· Encourages investment in and productive use of real property by rewarding this behavior and punishing sleeping on rights (ignoring real property, requiring obligation to be attentive and supervise property) 

· Limits the right to exclude 

· Can’t use adverse possession against the government 

iv. Jarvis v. Gillespie (1991) 
· Defendant’s argument: didn’t meet elements of adverse possession, exempt because owned by town at the time a.k.a. public use 

· Court says it reaches all elements of adverse possession 

a. Possession ( rural agricultural land, used land as an ordinary owner would 

b. Continuous for statutory period 

c. Open and notorious 

i. Testimony from two towns people

ii. Could see it from the road 

iii. Requirement so owner can stop the trespasser 

iv. Need to pay attention to land 

v. Puts owner on notice that someone is using it if paying attention 

d. Hostility: intend to claim land and behaving like an ordinary owner 

Hypo: A and B own adjacent lots. A erects a fence on what she mistakenly assumes to be the true boundary line dividing the lots; in fact the fence is erected on B’s lot three feet beyond the boundary. A thereafter acts as the owner of all the land on her side of the fence for the statutory period. Suppose that as a consequence of these actions A acquires title by adverse possession. Later, after the statute has run, a survey by B reveals the mistake. B tells this to A, and A to avoid the hassle, tears down her fence and erects a new fence on the original true boundary. Three years later A talks to a lawyer, changes her mind and sues to eject B from the three feet. What result?
· If you satisfy elements of adverse possession for the statutory period, you become the owner by operation of law 
· A is the owner of the land; still belongs to A at this point in time (despite removing the fence) – did what she needed to do during the period 
· Can’t get rid of land unless you can get someone to take it from you 

· In order to no longer be the owner, voluntary transaction or someone adversely possesses it from you 
v. Mannillo v. Gorski (1969) 
· Hostility Requirement: 

a. Honest mistake [I thought I was on my land, but mistakenly ended up possessing your land] 
b. Aggressive trespasser [I know this isn’t my land, I’m here to take it]
i. Either can succeed at adverse possession 

· When will a minor border encroachment satisfy the open and notorious element? 

a. An ordinary owner paying attention would know (have notice) 

b. Generally, notoriety requirement doesn’t require actual notice

c. If you look at the property and its clear/unequivocal/obvious that there’s been an encroachment, then the owner doesn’t need notice 

d. But, if the encroachment is so minor that you’d need a survey to know it existed, then need actual notice 

· True owner needs actual knowledge/notice to satisfy open and notorious 
a. Unsubstantiated gossip and unsigned letters - can argue that it is not notice 

b. Need positive information that tells you ( if Gorski himself told you he was on your land 

c. Actual knowledge = person needs to know 

vi. Howard v. Kunto (1970) 
Howard wanted to sell part of his property, had survey conducted and realized neighbors had been in possession of wrong tract of land (all owners were 50 ft. off). Appellate court granted adverse possession to Kunto because summer home was customary use of property and were in privity with prior owners after buying their home so extended tacking to property even though deed described none of the land in question 
· Washington statutory requirement = 10 years 

· Privity: voluntary transfer from 1st possessor to subsequent possessor (need it for tacking) 

a. Reasonable connection between successive possessors 

b. Separate owners between succession 

c. Formalized transfer of land (deeds)

d. Voluntary transfer 

· Not privity:

a. Empty house with homeless people and they come and go (squatters) – someone always kind of has possession = not enough for tacking 
Example Statutory Text Handout

O owner in 1990, A enters adversely in 1990; MAJ = 18 years 
1. O is insane in 1990, dies insane and intestate in 2005 

· O’s heir H is not disabled in 2005 

· Answer: has 5 years to bring suit ( 2010 
2. O is insane in 1990, dies insane and intestate in 2005
· O’s heir H is 3 years old in 2005

· Answer: 2010 ( can’t tack disabilities 
3. O dies intestate in 2005
· O’s heir H is 3 years old in 2005 

· Answer: 2000 ( had 10 years to bring suit 
4. O is 3 in 1990, in 2002 O becomes mentally ill, and O dies intestate in 2013
· Answer: 2010 (becomes 18 in 2005, has 5 years after disability to file suit) – need to have disability when the adverse possessor goes into possession – if you don’t, then it doesn’t help you 
5. O disappears in 1997, and has not been heard from again. What advice to B, who wishes to purchase the land from A today?
· Potential problem: he could be insane in 1990, so possibility that he has disability and statute is not running against that person 
· Indemnify property – If O shows up, then A needs to give you money back 
· Title insurance – take facts to title insurance company to see if they’ll insure it (use your insurance to make yourself whole if O shows up after suffering from a disability) 
*Statutory language is important for adverse possession 
h. Easement by prescription 

i. Servitudes – nonpossessory interests in land 

· Things someone can own and interest in land, but not same thing as ownership of the entire parcel 

ii. Neighborly interests in property. Why?

· May affect the value of property 

· Externalities that affect your parcel (pollution, run-off)

· Weird geographic shape of parcel – need to go on neighboring land to access your own (need or desire to go on another’s property) 

1. Easements 

· Right of way to cross land owned by another 

· Ex. Utility companies, fishing in lake on private property 

· Enter land to use/do something 

· Come into existence by:

· Agreement (between neighbors) 

· Operation of law 

· Prescription (essentially adverse possession) 


2. American Real Covenants 

3. Equitable Servitudes 
[image: image1.png]


 [image: image2.png]



Picture 1: 
· Blue parcel has an easement (appurtenant) – allows them to cross over orange parcel to get to road 
· Blue parcel is dominant; orange is servient tenement (burdened parcel) 

· Land under easement is still owned by person who owns orange parcel, just have to let the owner of blue parcel cross over it 

Picture 2: 

· Restrictions stuck to the orange land; has to abide by these restrictions 

· Servient owner is just restricted 
· Prescriptive Easement v. Adverse Possession 

Use 


Possession 

· Obtaining rights in another’s property by prescription is similar to obtaining rights by adverse possession. “Both doctrines permit acquisition of property rights through the passage of time, if certain conditions are met, but prescription is applied to servitudes while adverse possession is applied to possessory estates.” Thus, the focus in a prescriptive easement claim is on “use,” whereas the focus in an adverse possession case is on “possession.” 

iii. Fischer v. Grinsbergs (1977) 

· Statutory period = 10 years 
· No evidence of an agreement for an easement 
· TC: no easement granted 
· If permissive (permitted by owner), can’t get prescriptive right 
· Prescriptive easement requirements:
a. Actual and exclusive: shown by claiming one’s own use, not in common with public or someone else 
b. Open and notorious 
c. Continuous for prescriptive period (usually same as statute of limitations for AP) 
d. Adverse/hostile: can’t be with permission
*Licenses are revocable at any time 

*If each party uses part of its land for a driveway and that use exceeds the prescriptive period neither can obstruct or close the part on his own land. 
iv. Interior Trails Preservation Coalition v. Swopes (2005)

· Can get a public easement – based on evidence of usage of public 
· To succeed on a prescriptive easement claim, a claimant must show that 
a. (1) the use was continuous and uninterrupted for the same ten-year period that applies to adverse possession; 
b. (2) the claimant acted as an owner and not merely as a person having the permission of the owner; and 
c. (3) the use was reasonably visible to the record owner 
i. Nuisance 

i. Elements of nuisance:

· Nontrespassory 

· Intentional 

· Significant substantial harm 

· Unreasonable 

ii. Adams v. Cleveland Cliffs Iron Co. 
To prevail in nuisance, a possessor of land must prove significant harm resulting from the defendant’s unreasonable interference with the use or enjoyment of the property. Thus, in nuisance, the plaintiff must prove all damages, which may be awarded only to the extent that the defendant’s conduct was “unreasonable” according to a public-policy assessment of its overall value. 
· Mine impacted homes in Palmer 

· Recovery on theory of trespass – Can intangibles constitute trespass? 

· Appellate court: not a trespass, more of a nuisance 

a. Unreasonable and significant harm ( to prevail in nuisance 

b. Balance disturbance complained of against the social utility of its cause 

· Why? 

a. Don’t want to combine/merge nuisance and trespass 

i. People will be confused

b. “clean line” between trespass and nuisance 

c. No cases in Michigan that support what plaintiffs want in this case 

d. Nuisance: right to enjoyment/use of property; must prove damages; intangible intrusion vs. Trespass: right to exclude; damages are presumed to flow; tangible intrusion 
· Why not get rid of nuisance?

a. Transaction costs too high – hurts the economy 

b. Could go on land as long as not interfering with owner’s enjoyment and use 

iii. Hendricks v. Stalnaker (1989)
Private nuisance includes conduct that is intentional and unreasonable 

Recovery for a private nuisance is limited to plaintiffs who have suffered a significant harm to their property rights or privileges caused by the interference 

· Interference is intentional when the actor knows or should know that the conduct is causing a substantial and unreasonable interference 
· The unreasonableness of an intentional interference must be determined by a balancing of the landowners’ interests 

· An interference is unreasonable when the gravity of the harm outweighs the social value of the activity alleged to cause the harm 

· TC: no damages, enjoining the well
· Well was intentionally placed there 

· Harm substantial ( can’t have a septic system 

· Was the interference unreasonable? 

· Both uses interfere with neighboring uses – but septic system looks a little worse 
· Hendricks might be more of a nuisance than the Stalnakers (close call) 
· Stalnaker’s get to keep well (not a nuisance) – trial court wrong (overturned the jury) 
iv. Arkansas Release Guidance Found. v. Needler (1972)
· Halfway house 

a. TC: nuisance 

b. Appellate court: affirms decision 

· Evidence that property values decreased and belief that residents experienced reasonable fear/apprehension  

Private nuisance: nontrespassory interference with a person’s use and enjoyment of land that is substantial and unreasonable 
Gravity of Harm v. Utility of Conduct (Restatement of Torts) 
Gravity of harm factors: 

a) The extent of the harm involved; 

b) The character of the harm involved; 

c) The social value that the law attaches to the type of use or enjoyment invaded; 

d) The suitability of the particular use or enjoyment invaded to the character of the locality; and 

e) The burden on the person harmed of avoiding the harm 

Utility of conduct factors:

a) The social value that the law attaches to the primary purpose of the conduct; 

b) The suitability of the conduct to the character of the locality; and 

c) The impracticability of preventing or avoiding the invasion 

Hypo: A constructs a home that relies entirely on solar panels, placed on the southerly side of the roof, for electrical power. B purchases the neighboring lot, with the intention to build a house. B’s plan complies with all zoning and statutory requirements, and is permitted. After B begins construction on the house A discovers that when completed the house will block sunlight to the solar panels for part of the day, and will leave A’s house without sufficient electrical power during the time. A sues seeking an injunction, the theory being that B’s home will work a nuisance. 
v. Estancias Dallas Corp. v. Schultz (1973) 
· TC: nuisance, injunction 

· Gravity of harm:

a. Extreme extent of harm 

b. Character: physical intrusion 

c. High social value (residential home) 

d. Quiet neighborhood before intrusion – should be quiet 

e. Need to move, soundproofing – if possible 

· Social utility of conduct: 

a. Housing for a lot of people – good that people have a place to live 

b. May not be suitable – out of character in the neighborhood (155 unit with 1 AC unit) 

c. $40,000 could have been spent to avoid it (practicability relatively small) 

· Balancing of equities: harm to public and harm to defendant compare harm to plaintiff (to determine injunction) 

vi. Boomer v. Atlantic Cement Co. (1970)
· Cement plant $45 million and employs 300 people 

· $185,000 damages – maximum possible 

· NY = find a nuisance, get an injunction 

· Larger issue of air pollution at play – may not be a good place to decide with one case 

· Enjoins Atlantic Cement, but injunction will be released if they pay permanent damages (one lump sum for past, present, future harms) 

Judicial Remedies 

· Enjoin A’s use of land (give B the “property right”) 

· Common remedy for nuisance is an injunction; B has the right for A not use its parcel in a particular way 
· Refuse injunction, but give B damages (allow A to “take” the property right from B, but A compensates B) 

· [Arguably what happened in Atlantic Cement]; Yes nuisance, but no enjoinment – A has right to use parcel in particular way that harms B as long as A pays 

· Enjoin A’s use of land, but make B pay A damages (allow B to have the property right, but B has to pay for it) 

· Incredibly uncommon remedy 
· Refuse B any remedy (give the property right to A) 

i. Pocono Springs Civic Association v. MacKenzie (1970)
· Can’t abandon real property 
· Want to see it put to productive use 

· Can have negative effects on neighbors

· Problem: MacKenzies have to keep paying HOA fees

· Solutions:

· Fix the soil 

· Give land to neighbor – have county re-draw lot lines so fees don’t increase 

· Convince someone to adversely possess the property 

· Make land a corporation and the real estate is its only asset 

· Give land to person who is judgment proof (i.e. homeless) 

ii. Eyerman v. Mercantile Trust Co. (1975) 

· Deceased could not execute her will – destroying house 

· Violated public policy because it was a senseless destruction 

· Right of property through wills is created by law, so the law can curtail the right ( inheritance is not an absolute right 

· Dissent: majority didn’t prove the destruction was “capricious” or “senseless”; her beneficiaries and the public were not parties in the lawsuit (victims the court is trying to protect); her will did not violate any laws; if she was alive then she could have torn down the house 

iii. Armory v. Delamirie

· First finder establishes his right to the found object above all except for the true owner ( first finder prevails over subsequent finders. 

· In trover, you get the full value of the object back 
iv. Favorite v. Miller (1978) 

· Typically, if property was found to be lost or abandoned the finder would prevail whereas if the property is classified as mislaid the owner or occupier of the land would prevail
· If you are a trespasser, the classification of property does not matter because you lose the right to the property 

v. Benjamin v. Linder Aviation (1995) 

· If property is mislaid, belongs to owner of the premises on which it is found. 
· If property is abandoned, belongs to the finder. 

· If property is lost, belongs to the finder unless the true owner claims it within 12 months. 

vi. Porter v. Wertz 

· Statutory estoppel [UCC 2-403] – (1) seller is a merchant who deals in goods of that kind and (2) buyer in the ordinary course of business, a person who in good faith does not know the sale is in violation of ownership rights of a third-party 

· Equitable estoppel – owner may be estopped by his own acts from asserting title if he has invested another with the usual evidence of title, or an apparent authority to dispose of it. The owner will not be allowed to make claim against an innocent purchaser dealing on the faith of such apparent ownership. 
a. Here, neither applied:

i. Wertz wasn’t an art dealer 

ii. Feigen was not a good faith buyer – was not diligent in checking if the seller was really the owner 

1. Good faith = reasonable commercial standards; due diligence 

iii. Porter is not blameworthy because once he realized there was an issue he did everything in his power to retrieve the painting 

1. Attorney made a comprehensive agreement to retrieve painting 

vii. LaPlace v. Briere (2009) 

· Mere use of property without permission of the owner does not necessarily amount to conversion 

· If interference is not serious enough, then it is not a conversion 

· Conversion: an unauthorized assumption and exercise of the right of ownership over goods or personal chattels belonging to another to the alteration of their condition or exclusion of an owner’s rights 

a. Conversion is an intentional tort – defendant intended to exercise dominion or control over the goods inconsistent with the plaintiff’s rights 

· Bailment law:

a. Entrusting property with another for a specific purpose, and expecting the property to be returned or duly accounted for
b. Here, there was a mutual benefit – ordinary negligence 

i. Under a mutual benefit bailment, Bailee has a duty to exercise reasonable care for the safekeeping of the subject of the bailment and will be liable for any loss caused by its failure to do so 

viii. O’Keeffe v. Snyder (1980) 

· Four different rules:
a. Strict application of statute of limitations ( from the time the property is in possession of the new owner, the SOL starts running 

b. Application of elements of adverse possession 

i. Hostile

ii. Actual 

iii. Visible 

iv. Exclusive 

v. Continuous for statutory period  

c. Discovery Rule (majority rule) ( statute of limitations doesn’t start running until the injured party discovers who to bring action against provided original owner has exercised due diligence 

i. Need to put the world on notice 

ii. Efforts that a reasonable diligent owner would take 
d. NY Rule ( statute of limitations doesn’t start running until true owner makes demand for return of the item 

· If something is stolen, the theft does not grant any right of title and the true owner’s right of possession is advanced, absent the four rules above. 
· If the item is not stolen, then the UCC permits a person with voidable title to transfer good title to a good faith purchaser for value in certain circumstances. 

ix. Wetherbee v. Green (1987) 

· General rule: if someone takes your stuff, then you can get it back (even if they do something to it), but if it is transformed so greatly that is becomes something entirely different taker becomes owner. Taker needs to compensate original owner for the materials converted. 
· Case-by-case basis ( policy to adjust fairly for parties involved 

· Value of original v. value of labor added to it (new value) 

x. Moore v. Regents of the Univ. of California (1990) 

· No property in cells, so no conversion claim 
· Moore did not intend to retain possession of his cells following removal 

a. Health and Safety code – limits what you can do with body tissue 

b. Statute limits/removes rights associated with property

· Policy reasons not to extend conversion:

a. Subject researchers to liability 

i. Increased transaction costs 

ii. Chill research to a certain degree

iii. Reduce pace of innovation

b. Legislature should make decision (institutional incompetence) 

· However, breach of fiduciary duty ( to protect patients; no need to extend conversion 

The following cases discuss the kind of property that can’t be deprived, or what the government needs to do to deprive you of it. 

xi. Goldberg v. Kelly 
· Property = entitlement to receive welfare benefits 

· Balancing interests: government’s interest v. welfare recipients’ need for procedural due process 

· Welfare – relying on the benefits, put into a serious situation when the benefits stop 

· The fundamental requisite of due process of law is the opportunity to be heard. The hearing must be at a meaningful time and in a meaningful manner.
xii. Board of Regents v. Roth 
· General rule: the requirements of procedural due process apply only to the deprivation of interests encompassed by the 14th Amendment’s protection of liberty and property 
· Property is a legitimate claim of entitlement under a certain set of circumstances that need to be met. If they are met, then you have property and you get due process. 
a. For example: statutes that say if certain conditions are met you get welfare, then you have property 

b. Statutes can give you the property, but the Constitution decides what process is due to take it away 

· Property = conditional entitlement 

· No right for reasons or hearing because he was let go when the contract ended – no property, so no due process 
a. Here, the property only lasted until June 30 
· Liberty is taken away when opportunities are foreclosed, not diminished. 

xiii. Mathews v. Eldridge 
· To determine if a pre-termination hearing should be granted, one must weigh (1) the private interest that will be affected, (2) the risk of erroneous depravation of such interests through the procedures used and the probable value, if any, of additional or substitute procedural safeguards, and (3) the government’s interest, including the function involved and the fiscal and administrative burdens that the additional or substitute requirements entail. 
· Distinguished from Goldberg: private interest is different ( depravation here won’t be as bad; welfare can protect them; making statements on paper not as big of a problem here (i.e. medical reports) 

· All that is necessary is that the procedures be tailored in light of the decision to be made to the capacities and circumstances of those going to be heard, to ensure they are given a meaningful opportunity to present their case ( a judicial hearing is not required 

xiv. Cleveland Board of Education v. Loudermill
· Once you create entitlement, it is a stand-alone thing and the Constitution determines what due process is due. You must give notice and opportunity for hearing appropriate to the nature of the case. 
a. Some kind of pre-termination hearing/opportunity to respond

· The formality and procedure requisites for the hearing can vary depending on the importance of the interest involved and the nature of the subsequent proceedings. 
· Fifth Amendment – restricting the power of the government 

· Private property can be taken if: (1) for public use and (2) just compensation [fair market value of property] 
· Public use has two interpretations:

· 1) literal meaning – anything that would actually be used by the public 

· 2) public purpose – anything rationally related to any conceivable public purpose whatever the legislature believes is conducive to the public welfare  
· Why allow for taking of private property at all?
· Reduce transaction costs; holdouts; allows government to run efficiently 

· Government needs particular land for particular purpose (i.e. harbor for navy ships) 

· Broader public benefit 

· Why does the government have to pay just compensation?

· Create protection from government over-reach 

· Let you replace what was taken from you 
· Check on government power:

· Put pressure on government not to use this power frequently

· Need to come up with the funds to pay 

· Harder to take property if you have to pay just compensation 

· Property is bulwark of liberty 

· Drafters of Constitution were wealthy landowners 
xv. Kelo v. City of New London (2005)
· Economic development plan = public use 
· “police powers” – Congress has power to protect/in furtherance of: health, safety, morals and general wealth 

· Four different perspectives on public use:

a. Majority opinion – highly deferential standard – if a rational legislature believes that this would be public use then the court will show complete deference to the decision 

i. Public use = any legit public purpose; rational basis review

ii. Just need a plausible reason to think it serves public purpose 

b. Concurring opinion – still deferential, but should still engage in sufficient factual inquiry to make sure eminent domain programs are not being used unfairly 
i. Public use = legit public purpose; rational basis review; yes, but scrutinize more than rational basis review permits sometimes 

c. Dissent (O’Connor) – public use = (1) government owns; (2) common carrier; (3) special social problems, i.e. Berman and Hawaii 

d. Dissent (Thomas) – public use = (1) government owns; (2) common carrier

xvi. Berman v. Parker
· Urban renewal scheme – blighted property (substandard living conditions) was condemned and transferred to private developer for public purpose 

· Department store property owner contested the taking of his property because it was in good condition

· The court showed deference to the legislature and did not want to look at the condemned property by “piecemeal”, looked at the area of land as a whole 

xvii. Hawaii Housing Authority v. Midkiff
· Few individuals owned all the land ( disrupting the housing market 

· Legislature declared that concentration of land ownership caused inflated land prices and injured the public, and, therefore, the takings/transfers were rationally related to a conceivable public purpose 

· Court said it is only the taking’s purpose and not its mechanics that must pass the scrutiny of the public use clause, and legislatures determine what a legitimate public purpose is 

a. This court however has rejected the notion that a use is a public use only if the property taken is put to use for the general public, so long as the taking has a conceivable public character the means by which it would be attained is for Congress to determine 

· The role of the courts in second guessing the legislatures judgment of what constitutes a public use is extremely narrow 

xviii. Hadacheck v. Sebastian (1915) 
· Plaintiff owned land outside of Los Angeles that had good clay for brickmaking 
· The city expanded and the plaintiff’s land became part of Los Angeles, and passed an ordinance that regulated brickmaking in LA because of the fumes which arose from that activity 

· Lost 92% value of his land because of the ordinance 
· The court disagreed that he was being discriminated against, and even though his conduct was lawful the city was regulating noxious use, so it was exercise of a police power and not a taking 

· The rule: regulation by itself is not a taking if it substantially advances a legitimate state objective 
a. Public benefits from the regulation must outweigh the private costs of the regulation 

b. The regulation must not be arbitrary 

c. The property owner must be permitted to earn a reasonable return on investment in the property 

· The government limiting a person’s use of their private property is not a taking 

xix. Loretto v. Teleprompter Manhattan CATV Corp. (1982) 

· When a government regulation permanently dispossesses an owner of her property, the regulation is a taking 

· A permanent, physical occupation is always a taking 

· Key: character of the invasion ( destroyed rights to use, possess or dispose 
· A taking may more readily be found when the interference with property can be characterized as a physical invasion by the government 

· When the physical intrusion reaches the extreme form of a permanent physical occupation a taking has occurred. In such a case, the character of the government action is determinative. 
· In general, at least with regard to permanent invasions, no matter how minute the intrusion and not matter how weighty the public purpose behind it we have required compensation 

xx. Pennsylvania Coal v. Mahon (1922) 

· General rule: if regulation goes too far, it will be recognized as a taking 

a. Dimunition in value v. Public interest 

i. If public interest is higher, then it is not a taking 

ii. In this case, the public interest was small, so it was a taking 

· If a regulation destroys all the economically beneficial and productive use in a manner unjustified by sufficient public interest, then it is a taking. 

· If a government regulates property to abate activities that are common law nuisances, there is no taking even though the regulation might bar all economically viable uses of the property 

· Since the statute made it commercially impractical to mine the coal and thus had nearly the same effect as the complete destruction of rights claimant had reserved from the owner of the surface land ( taking 

· Takeaways:

a. Investment back expectation 
b. Destroyed property rights, not just limited 

c. Extent of the dimunition 

xxi. Penn Central Transportation Co. v. City of New York (1978) 

· Three factors: 

a. Economic impact of regulation 

b. Extent to which regulation interfered with investment-backed expectations 

c. Character of the government action involved in the regulation 
· Balancing test essentially ad hoc factual inquiry (case by case) that turned on the economic impact of the regulation on the claimant and the extent to which regulation has interfered with reasonable investment-backed expectations 

· If the health, safety, morals, or general welfare would be promoted by prohibiting a particular contemplated use of land, compensation need not accompany prohibition 
xxii. Ruckelshaus v. Monsanto (1984)

· Between 1972-1978 data was ensured to be protected as a trade secret, and thus it may be a taking because they have a reasonable investment-back expectation 
· Courts have held that the deprivation of the former owner rather than the accretion of right or interest to the sovereign constitutes the taking. Governmental action short of acquisition of title or occupancy has been held if its effects are so complete as to deprive the owner of all or most of his interests in the subject matter to amount to a taking 

· A reasonable investment-backed expectation must be more than a unilateral expectation or abstract need

xxiii. Lucas v. South Carolina Coastal Council (1992) 
· South Carolina passed the Beachfront Management Act that prevented Lucas from building habitable structures on his beachfront property 

· When a regulation denies all economically beneficial or productive use of land, it is a taking. 
· Regulations that address harms that are not common law nuisances must be valuated under the balancing tests – there is no per insulation of such regulation from the takings clause 

· While property may be regulated to a certain extent, if a regulation goes too far it will be recognized as a taking 

· The Fifth Amendment is violated when land use regulation does not substantially advance legitimate state interests or denies an owner economically viable use of his land 

· Two ways to regulate property without it being a taking:

a. Common law nuisance 

b. Locality considerations with neighbors (i.e. Lucas’ neighbors had built homes on their parcels of land) 
· It narrows Hadacheck in a way that legislatures have to find actual nuisances i.e. point to some historical aspect of property law that should restrict the use 

· Dissent: developers can manipulate this rule 

· Only use Lucas if the value lost is 100% 

xxiv. Palazzolo v. Rhode Island (2001)
· RI corp owned a 20-acre parcel that was mostly salt marsh wetland.  New regulations were adopted that barred development but permitted construction on one part of upland portion of the property.  The corp charter was revoked for failure to pay taxes and property passed to π as the sole shareholder.  
· Π then sought to develop more intensely.  His plans were denied so he brought suit contending that there had been a taking because the action deprived him of “all economically beneficial use” of his property.  
· RI argued that the restrictions were in place when he acquired title so he could not have had reasonable investment-backed expectations.  
· The Court held that there was still substantial value in the upland portions ($200K) so taking on those grounds was denied.  However, the court still remanded to address π’s claim under Penn Central, denying the “restrictions in place” argument barred π from having reasonable investment-backed expectations.  
· A rule that declared a property owner could not have had reasonable investment-backed expectations simply because there were regulations in place at the time he acquired title would immunize extreme and unreasonable regulations against future attack and would prejudice new owners (older owners with means to hold property for a long time could eventually challenge regulations but younger owners who recently acquired title could not).  
a. (Ex: older owner brings claim to challenge new regulation, dies before claim ripens, property transferred to heir who then can’t bring claim because the restriction is already in place).

· Under Lucas, not a taking, but need to check under Penn Central 
xxv. Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency (2002) 
· Not a taking under Lucas because property isn’t rendered valueless – only temporary 
· When property is valueless for a temporary period of time, the case is best analyzed within the Penn Central framework. 
· Denominator: in regulatory takings we must focus on the parcel as a whole (Penn Central) 
· A permanent deprivation of the owner’s use of the entire area is a taking of the parcel as a whole whereas a temporary restriction that merely causes a diminution in value is not. A fee simple estate cannot be rendered valueless by a temporary prohibition on economic use, because the property will recover value as soon as the prohibition is lifted. 
xxvi. Nollan v. California Coastal Commission (1987) 
· Had CA simply required the Nollans to make an easement across their beachfront available to the public on a permanent basis in order to increase public access to the beach, rather than conditioning their permit to rebuild their house on their agreeing to do so, we have no doubt there would have been a taking 
· The court though a permanent physical occupation had occurred because individuals were given a permanent and continuous right to pass on the property 
· In evaluating a takings claim, we must first determine whether the “essential nexus” exists between the “legitimate state interest” and the permit condition exacted by the city. 
· To find a nexus, need to determine if the exaction helps with the burdens the regulation was meant to address 
· Nexus was not here; psychological barrier did not help further citizens’ access to the beach 
xxvii. Dolan v. City of Tigard (1994) 
· If we find that a nexus exists, we must then decide the required degree of connection between the exactions and the projected impact of the proposed development by using the rough proportionality test to make some sort of individualized determination that the required dedication is related both in nature and extent to the impact of the proposed development. 
· A strong public desire to improve the public conditions will not warrant achieving the desire by a shorter cut than the constitutional way of paying for the change. 
Do what easements couldn’t do by C/L


Can’t do something with land 


Have to do something (HOA fees, upkeep of parcel) 


Negative restrictions (own land, but not doing something with it)


 No prescription 








