PROPERTY OUTLINE
PIERSON v. POST

Facts: Post was hunting a wild fox on unowned land with dogs “under his command.” Pierson knew the fox was being pursued but killed it anyway.

Holding: Pierson’s act was not the product of injury or damage because mere pursuit of fox does not guarantee a right. 

Rule: The occupancy of a wild animal to gain possession is required through actual corporal possession or deprivation of its natural liberty. 
Rationale: Puffendorf – mere pursuit isn’t enough, you need corporal possession. Barbeyrac – mortal wounding is possession; you must deprive animal of natural liberty. Mere pursuit would result in too many lawsuits. 

Discussion: 

What would Post ask for? Money or orders to do/not do something (equitable remedies)

What is the issue? Must have “property” to file an action of trespass. Does pursuit of fox entail ownership of property? 

Evidence for Court’s decision: must prove occupancy by (1) actual corporal possession (Puffendorf) or (2) capturing/killing to deprive of natural liberty (Barbeyrac)

Explanation of decision: effect on policy – to preserve peace and order, limit future litigations

Hypothetical: kill animal, someone takes it away

yes, you have a cause of action

Hypothetical: kill animal across river, must walk up river to retrieve but someone takes it away before you get there

yes, by not abandoning the pursuit after mortally wounding you own fox and have a cause of action

Hypothetical: dig 3 ft hole, fox falls in hole, other person kills fox

no, lacking unequivocal intention to use as a trap; also must be impossible to escape

Hypothetical: with hounds chasing fox, after a while fox runs up tree, pointing gun at fox, from 300 yards away other person shoots fox and kills it

yes, by chasing it up a tree you are rendering escape impossible therefore depriving natural liberty; presumption that if you are pointing gun at point blank escape is impossible

Hypothetical: wounded fox, will surely die; before you catch up, other person kills it
yes, mortally wounded and pursuit of it was not abandoned; first person to wound has claim

Hypothetical: Post chases deer, captures in net, does he have property right?

yes, deprived of natural liberty 

Hypothetical: Post puts leash around net, on way home stops and ties deer to tree; deer escapes and Pierson kills it

no, Pierson has ownership. Post didn’t deprive of natural liberty and wild animal doesn’t have intent to return so it resumes its wild animal status
Rationale for Pierson v. Post:

Policy – limit future litigations, peace and order

(a) clearer, more certainty with majority’s rule

(b) makes it easier to actually know who owns it

Benefits of Certainty in a Legal Rule:

· more equally applied across cases, less judgment calls based on specific facts

· fewer resources, minimization of litigation, speedy resolution through summary judgment

· fills a gap in the law

· encourage deterrence if people know exactly what they aren’t allowed to do

· encourage transactions between parties

· investing into business, gives you a target for “owning” something; focus business on things that will facilitate that

Problems with Clear Rules:

· doesn’t allow enough discretion to courts 

· might not take into consideration special circumstances

· situations where stakes are high and fact situations are really complex and rare; beneficial to spend extra resources to establish justice -> worth the costs
Dissent:
1. Justinian authors/treatises are old and not experts in hunting

2. Encouraging sportsmen to kill these animals that are a menace to society (policy).

3. Hunters are the best authority, court shouldn’t be deciding. 

I. PROPERTY THEORY

a. Justifying Property Law
i. Locke – “in the beginning all the world was America”
1. empty, free, vast open land that no one had any claim to

2. “natural rights” – human beings have set of fundamental rights

3. you have property in your own body therefore your own labor
4. if you take labor and mix it with something nobody had mixed their labor with before -> your rights over property are valid

5. justifies property through rule of first possession

6. “as long as there is enough, and as good, left for others”

7. problem: mixing labor of individuals (painting on canvas)

8. problem: possibility of massive windfalls (owning ocean)

9. concern with whether ancestors “good grabbers”?

ii. Blackstone – occupancy theory

1. being there first justifies ownership (put if you put it down you no longer have rights)

2. scarcity – no limits on how much you can own

3. more people, less stuff for people to own

4. people began to agree that while you had possession you owned it

5. resources became scarce; as a result, transient possession no longer valid; as long as you were first, you retained ownership even if not in physical possession

6. occurred to preserve peace and order

7. if you didn’t have property you wouldn’t be able to encourage the right kinds of behavior

8. people with no land forced to do something with your time that adds value to society

iii. Bentham – The Utilitarian Basis “greatest good for the greatest number”
1. hedonism
2. natural rights isn’t valid

3. property rights are positive social constructs for the greatest good

4. created by human technology and result of innovation

5. utilitarian approach: property law is human invention that is a means to an end

b. The Development of Rights
i. Crier – describes works from other people and situates the ideas of the impact of evolutionary theory on property rights

1. property rights might not be some consequence of intentional human construction, not social contract or built by people

2. instead, it is something that is adapted; recognition of property rights exist because humans have evolved to respect those rights and individuals who had capacity for respecting those rights were most likely to reproduce

ii. Demsetz – why property rights come into existence

1. when it becomes economic to internalize externalities, property rights will come into existence

2. externalities – cost/benefit of resource use that owner doesn’t need to take account of

3. describes circumstances under which property rights change – when it becomes economic to internalize the externalities; makes economic sense to internalize

iii. Communal Ownership

1. 1,000 trees, 100 people own (1/100th interest in trees), but have a right to cut down any tree
a. trees worth $1…one person cut down a tree

b. she gets $1, rest of group gets $0

c. costs for her $0.01, costs for everyone else $0.99

d. externality = $0.99 (person doesn’t have to take this into account)

e. not necessarily a problem because everyone can cut it down when they need a tree; not chopping down at a really high rate

i. trees are plentiful, people have more valuable things to do

f. when does it become a problem?

i. scarcity -> trees become more valuable (cost-benefit changes) and the demand changes
2. Demand Changes

a. people come and settle and are much more interested in trees

b. problem: run risk of running out of trees if everyone starts cutting down trees to sell

c. will tree cutting stop? no, for individual person the costs outweighed by benefits (doesn’t have to consider externalities)

d. BUT cost of getting everyone together might be too high to come to agreement to protect trees

3. Transaction Costs

a. Holdouts

i. as more people become convinced of issue, but one person keeps going agree to just pay him

ii. but he’s going to “hold out” and keep cutting trees until payment increases, but it will cost too much and then not be economic to pay 1 person

b. Free Riders

i. don’t want to pay to stop cutting trees, if everyone thinks everyone else will take care of it you not longer will get enough money to pay

iv. Tragedy of the Commons

1. common land where all cows feed which leads to overgrazing 

v. How Does Property Help?

1. Concentrating Costs and Benefits

a. owner is responsible for entire cost/benefit of tree; owner internalizes externalities

b. more efficient decisions of how resources are going to use

2. Falling Trees and Negotiation

a. private property reduces transaction costs

b. more likely to internalize because it’s easier to come to an agreement

vi. Tragedy of the Anticommons

1. no resource because cost of doing deals to aggregate all rights together are too high 

vii. Coase Theorem 

1. world without transaction costs does not matter to whom you assign property rights

2. resources will be put to an efficient use in any event

viii. Questions To Consider:

1. How do we get the rules of property?

2. Is more property better?

a. encourage fair use of resources

b. but possibility that owner could still be irrational

3. Too much property?

a. transaction costs can still increase because the more property you have the more people you might have to negotiate with 

II. RIGHTS IN PROPERTY

a. What can be the subject or property?

b. What can you do as the owner of property? (Infringement, misappropriation, trespass)

c. What can others do who do not own your property? (Fair use doctrine)

INTERNATIONAL NEWS SERVICE v. ASSOCIATED PRESS

Idea of there being quasi-property between two competitors with respect to “hot news.”
Facts: INS (D) and AP (P) are competitors in publication for profit in newspapers. AP filed bill to restrain pirating of its news by D in 3 ways. The 3rd way INS allegedly pirated news from AP was “by copying news from bulletin boards & from early editions of complainant’s newspapers and selling this, either bodily or after rewriting it, to D’s customers.” 

Holding: Appropriating news from AP does not violate AP’s property right, but it does constitute unfair competition in business. 

Rationale: Formation of words is a literary quality that is property, but the news element/substantive information is not the creation of the write and therefore cannot be property owned. The material out of which both parties are seeking to make money, however, is quasi property and D has unauthorized interference with the normal operation of AP’s business precisely at the point where profit is to be reaped. D is not burdened with expenditure of labor, skill and money in appropriating it. INS does not have the same rights as the public to share news because AP and INS are making profits so INS cannot “share” news to make a profit. 

CHENEY BROS. v. DORIS SILK CORPORATION
In the absence of law, others may imitate.
Facts: P is manufacturer of silks. P puts out new patterns each season but only 1/5 are successful. It’s impossible to put patents on all and impossible to know which ones will be successful (also probably they are not original enough to support a patent). It’s impossible to copyright them. P finds itself without protection. D copied one of P’s popular designs and undercut P’s price. 

Holding: P cannot attain protection under law for it’s designs because “in the absence of right in common law or statutes others may imitate at their pleasure.”

Rationale: INS v. AP not sufficient because holding only for cases with similar circumstances and should not apply to all cases with unfair business competition. Judges only have limited power and the creation of a new IP law is up to legislature. 

Discussion: 

Argument for P based on INS v. AP: Their time and effort in “ingenuity and expense” is used. Unfair competition. This requires more ingenuity than just gathering news. 

Argument for D based on INS v. AP: Social utility of news greater than designs and patterns are not original anyway. 

What are the merits of copying?

Allows continuous progression, promotes competition to push prices down and more goods sold, conflict in innovation and creating a product that is better. 

III. COPYRIGHT
Rule: In the absence of some recognized right at the common law, or under the statues…a man’s property is limited to the chattels, which embody his invention. Others may imitate these at their pleasure. 

a. Copyrightable Subject Matter

i. Original works of authorship;

1. Independent creation;

2. Modicum of creativity. 

ii. Fixed in a tangible medium of expression

FEIST PUBLICATIONS, INC. v. RURAL TELEPHONE SERVICE
Facts versus compilation of facts.
Facts: Rural is public utility that provides telephone services. Subject to state regulations and required to update phone directory annually. White pages list subscribers in ABC order and directory is free, but revenue obtained by selling advertisements in yellow pages. Feist specializes in area-wide directories that span a larger distance. The two compete for advertising. Feist asked 11 companies to sell rights to use its white pages. All agreed except Rural. Feist used anyway. 

Holding: No infringement. 

Rule: To establish infringement, two elements must be proven: (1) ownership of a valid copyright, and (2) copying of constituent elements of the work that are original. 

Rationale: Feist concedes that Rural’s directory is subject to a valid copyright. However, the selection, coordination and arrangement of Rural’s white pages do not satisfy the creativity requirement. They are listen alphabetically and are your “garden variety white pages.” 

Discussion: Fact/Expression Dichotomy
Why aren’t facts copyrightable?

They aren’t original works of art. BUT compilations of facts have the potential to be copyrightable. 

BAKER v. SELDEN
Text of the book versus actual system of accounting.
Facts: Selden obtained copyright of a book where he exhibited and explained a particular system of bookkeeping. Baker uses a similar plan, but uses a different arrangement. 

Holding: The mere copyright of a book did not confer exclusive rights to the system described in the book. 

Rationale: The description of the art in a book lays no foundation for an exclusive claim to the art itself. The art was not patented and was free to the use of the public. There is a clear distinction between the book and the art it is intended to illustrate. To give an exclusive right when novelty hasn’t been established would be a surprise and fraud upon the public. 

Discussion: Idea/Expression Dichotomy. The specific explanation is copyrighted, but the use of the system can only be secured, if at all, by patent. 

MORRISSEY v. PROCTOR & GAMBLE COMPANY
When we can’t adequately separate the idea from the words; if they are so inseparable the court will not allow copyright protection.
Facts: Morrissey is a copyright owner of a set of rules for a contest of sweepstakes involving social security numbers. Procter is alleged to have infringed by copying “Rule 1.” 

Holding: Copyright does not extend to subject matter.

Rule: Copyright attaches to the form of expression. 

Rationale: Proctor established that there is more than one way to express the simple substance, which by itself is not copyrightable. The matters embraced in “Rule 1” are so straightforward and simple that there are at best only a limited number of forms of expression available. The range of expression is relatively limited so if we were to allow that to be copyrightable then one person could get copyrights for all forms of expression of that single idea. 

BRANDIR INTERNATIONAL, INC. v. CASCADE PACIFIC LUMBER CO. 

If aesthetic features can be separated from functional and utilitarian purpose (conceptual separability). 
Facts: Levine (Brandir) claimed original design of Ribbon Rack stemmed from wire sculptures that he created and displayed in his home by “means of personal expression.” He claimed he never gave thought to the utilitarian application, until a friend commented that the sculptures would make excellent bike racks. Met with friend to complete designs for Rack and began advertising and promoting for sale. Found out another company selling similar product and sent 5 copyright applications that were all denied. 
Holding: The Rack is not copyrightable.
Rule: Denicola’s test. Copyrightability ultimately should depend on the extent to which the work reflects artistic expression uninhibited by functional consideration. 
Rationale: The rack may have been derived from a “work of art” but its final form is a product of industrial design. It was adapted to accommodate and further a utilitarian purpose. While it may be worthy of admiration under the minimalist movement, it nonetheless is a product of industrial design. 
b. Scope of Copyrights
i. Infringement

1. copying of plaintiff’s work AND

a. defendant’s admission that he copied (identical reproduction) OR 

b. circumstantial evidence that trier of fact can infer copying from (access and substantial similarity)
2. copying constituted improper appropriation (illicit copying)

ii. Doctrine of Fair Use

1. “Purposes such as criticism, comment, news, reporting, teaching, scholarship, or research are not an infringement.” 

2. To determine fair use, consider:

a. Purpose and character of use

b. Nature of copyrighted work

c. Amount and substantiality of portion used in relation to copyrighted work as a whole

d. Effect of use upon potential market for a value of the copyrighted work

ARNSTEIN v. PORTER

Facts: Plaintiff alleges infringement by defendant of plaintiff’s copyrights to several musical compositions. There was no direct evidence that defendant saw or heard these compositions but some had been published and publicly performed while others were not. 

Holding: Summary judgment was improper and plaintiff presents issues of fact for a jury. 

Rule: Infringement
(a) copying of plaintiff’s work AND

i. defendant’s admission that he copied OR

ii. circumstantial evidence that trier of fact can infer copying from

(b) copying constituted improper appropriation (illicit copying)

Rationale: “Copying” and “improper appropriation” are both issues of fact and there are similarities in the work enough where a jury may infer they were not coincidence. Furthermore, plaintiff’s credibility should be left to the jury. 

Discussion: 

(a) copying

a. identical reproduction OR

b. access and substantial similarity

(b) “ask whether defendant took from plaintiff’s work so much of what is pleasing to the ears of lay listeners, who comprise the audience for whom such popular music is composed, that defendant wrongfully appropriated something which belongs to plaintiff”

NICHOLS v. UNIVERSAL PICTURES CORP. 

Facts: Plaintiff is author of play, which was properly copyrighted. Defendant produced publicly a motion picture play that plaintiff alleges infringes on copyright. Both contain 2 lovers whose grandparents oppose the marriage of. 

Holding: Defendant took no more from plaintiff’s play than the law allows. 

Rule: Holmes. There is a point in this series of abstractions where they are no longer protected since the playwrite could prevent use of ‘ideas’ to which his property never extended. 
Rationale: The less developed the characters, the less they can be copyrighted. All four characters differ between plays. The defendant has not taken more than plaintiff’s character’s prototypes so to generalize her copyright would allow her to cover what was not originally hers to begin with. A line must be drawn and the role of the courts is to draw this line. 
Discussion: There is no clear line for determining what constitutes the copyrightable material, but here Holmes is making a decision that these are too broad to afford copyrights. 
HARPER & ROW, PUBLISHERS, INC. v. NATION ENTERPRISES 

Facts: Harper had right to publish Ford memoirs and gave them exclusive right to license prepublication excerpts, known as “first serial rights.” Time was given right to publish in an article an excerpt. Two weeks before Time article unidentified person secretly brought copy of memoir to Nation. Time canceled its piece and refused to pay the rest of the contract. 
Holding: The doctrine of fair use does not sanction the use made by The Nation of these copyrighted materials. 
Rule: Doctrine of fair use. 
Rationale: Publication of an author’s expression before he has authorized its dissemination seriously infringes. 
Purpose of the use. News reporting as the general purpose, but the Nation went beyond simply reporting and actively sought to exploit the headline value of its infringement. The publication was commercial and it exploited a purloined manuscript. Nature of copyrighted work. The fact that a work is unpublished is a critical element of its “nature.” The Nation’s clandestine publication afforded no opportunity for creative or quality control. Amount and substance of portion used. He quoted those specific passages precisely because they qualitatively embodied Ford’s distinctive expression. Effect on the market. Time’s cancellation of its projected serialization and its refusal to pay the remaining contract were direct effect of the infringement. Both companies directly competed for a share of the market for prepublication excerpts. 
IV. PATENTS

a. Patentable Subject Matter
i. Patent Act 35 U.S.C. Section 101 – Inventions Patentable “Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and requirements of this title.”
DIAMOND v. CHAKRABARTY

When the subject matter is the product of human manipulation and reinvention.
Facts: Chakrabarty filed patent application for invention of a bacterium, which was genetically engineered. He claimed it had a significant value for the treatment of oil spills. He presented three claims but the one for the bacteria failed. The patent examiner said that microorganisms are “products of nature” and as living things they are not patentable subject matter. 

Holding: The microorganism is considered patentable subject matter. 

Rule: U.S.C. Section 101. 

Rationale: By using “any” in the Patent Act Congress plainly contemplated that the patent laws would be given wide scope. The laws of nature, physical phenomena, and abstract ideas have been held not patentable. The court rejects the Plant Patent Act for a reason why bacteria should not be patentable because the plants were natural products. But there is a clear and logical distinction between the discovery of a new variety of plant and a plant that cannot occur naturally. Courts are meant to interpret laws, so the court here interprets 101 as Congress using broad and general language precisely because certain inventions are not foreseeable. They finally reject the argument that patenting microorganisms is going to lead to more unethical genetic research. 
PARKE-DAVIS v. MULFORD CO.

When the subject matter is so separated out of its natural context. 
Facts: Subject matter is adrenaline that has been isolated from the blood. 

Holding: The chemical substance is patentable.

Rule: U.S.C. Section 101.

Rationale: Adrenaline is a product of nature, but adrenaline here is so separated out of its natural context when it is purified that it is like a whole new thing and is definitely not naturally occurring. 

DIAMOND v. DIEHR

When the subject matter utilizes an algorithmic equation. 
Facts: Patent application for a process that uses a mold to shape uncured rubber under heat and pressure and then cures the rubber in the mold so the product will retain its shape. Time and temperature data is input into a computer, which uses the Arrhenius equation to tell when to open the press. 
Holding: Process that uses a mathematical equation is patentable, so long as the equation itself is not what is being patented. 
Rule: “A process may be patentable, irrespective of the particular form of the instrumentalities used.” The machinery may not be new or patentable, but the process may. 
Rationale: The respondents do not seek to patent a mathematical formula. They seek patent protection for a process of curing synthetic rubber. They seek only protection of that equation in conjunction with all of the other steps in their claimed process. A claim drawn to subject matter otherwise statutory does not become non-statutory simply because it uses a mathematical formula, computer program, or digital computer. 
b. Rights of Patentees
i. Forms of Direct Infringement

1. Literal infringement

2. Infringement by doctrine of equivalents

ii. How to determine infringement

1. Define the invention, by properly interpreting the claims (perform claim construction)

2. Compare construed claims to the accused device; if each and every claim element is present literally or equivalently in the accused device, then infringement

LARAMI CORP. v. AMRON

Facts: Alleged infringement of toy water gun “Super Soaker” on patent owned by TTMP.  The invention operates by pressurizing water housed in a tank with an air pump. Unlike the Super Soaker, the TTMP patent contains electrical features to illuminate the water and create noises. The water tank is also not detachable. 
Holding: There is not enough evidence to prove infringement. 
Rule: A patent owner’s right to exclude others from making, using, or selling the patented invention is defined and limited by the language in that patent’s claims. 
Rationale: The Super Soaker has an external water reservoir, and does not match the patent’s requirement of “an elongated housing having a chamber therein for a liquid.” The absence of even one element of a patent’s claim from the accused product means there can be no finding of literal infringement. The use of external device also means it fails the test of equivalents because it was found to be such a dramatic improvement that it could not be the “substantial equivalent.”
c. Rights of the Public

i. Experimental Use Defense

MADEY v. DUKE

Exception to infringement. 
Facts: Duke recruited Madey. Madey had ownership of two patents to equipment in his lab at Duke. Duke removed Madey as director. Duke continued to operate some of the equipment in the lab. 
Holding: There is not enough evidence to suggest that Duke’s defense of fair use does not prevail, but on remand the trial court must consider the commercial use of the equipment despite Duke’s nonprofit status. 
Rule: “Exception” for patent infringement liability for uses “solely for research, academic or experimental purposes.”
Rationale: Court determines that the experimental use defense persists in the very narrow form. Also found district court improperly shifted the burden to Madey, district court’s conception of experimental use was too broad. The common law version was to immunize conduct if conduct is for amusement to satisfy idle curiosity or strictly for philosophical inquiry. 
V. SECRETS

a. Elements of a Trade Secret Claim

i. Trade Secret

1. Information

2. Valuable because secret

3. Subject to reasonable efforts to keep secret

Uniform Trade Secrets Act “Trade secret means information, including a formula, pattern, compilation, program, device, method, technique, or process, that: 

1. derives independent economic value, actual or potential, from not being generally known to, and not being readily ascertainable by proper means by, other persons who can obtain economic value from its disclosure or use, and

2. is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.”
METALLURGICAL INDUSTRIES INC. v. FOURTEK, INC. 

Facts: Tungsten carbide is a metallic compound of great value in certain industrial processes. The process in dispute is a modern method of carbide reclamation. Metallurgical began to consider using the zinc recovery process. Negotiations between them and Therm-O-Vac led to a contract authorizing Therm to design and construct two zinc recovery furnaces. Metallurgical had to modify it extensively. They then talked to Consarc about making a furnace, but they couldn’t do it. During talks they disclosed all its hard-won information about the zinc recovery furnace design and the modifications. Former Therm employees formed Fourtek and made their own furnaces with the same modifications. 
Holding: Metallurgical’s designs were unknown to the industry and they presented enough evidence to present a claim of misappropriation. 
Rule: The subject matter must be a secret; one secret cannot appropriate matters of general knowledge in an industry as a secret. A holder may divulge his information to a limited extent without destroying its status as a trade secret. 
Rationale: Changes to design were unknown and evidence shows efforts to keep it a secret. Disclosures were not made public, but rather were only to two businesses with whom Metallurgical was dealing in order to further its economic interests. Also, Metallurgical met the burden of showing the value of its modifications, which provided a clear advantage over the competition and showed that much work and ingenuity went into development of the design. 
ii. Misappropriation (or breach of confidence)
Uniform Trade Secrets Act “Misappropriation means:

1. acquisition of a trade secret of another by a person who knows or has reason to know that the trade secret was acquired by improper means; or 

2. disclosure or use of a trade secret of another without express or implied consent by a person who

a. used improper means to acquire knowledge of the trade secret; or 

b. at the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret was

i. derived from or through a person who had utilized improper means to acquire it; 

ii. acquired under circumstances giving rise to a duty to maintain its secrecy or limit its use; or

iii. derived from or through a person who owed a duty to the person seeking relief to maintain its secrecy or limit its use; or

c. before a material change of his or her position, knew or had reason to know that it was a trade secret and that knowledge of it had been acquired by accident or mistake.”

Uniform Trade Secrets Act “Improper means includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty to maintain secrecy, or espionage through electronic or other means.”
E.I. DUPONT v. CHRISTOPHER

Facts: Christophers are photographers who were hired by an unknown third party to take aerial photographs of the DuPont facility. Parts of the ‘secret process’ were exposed to view from directly above the construction area. 

Holding: There does not need to be a trespass or other illegal conduct in order for misappropriation to be established. 

Rule: One who discloses or uses another’s trade secret, without a privilege to do so, is liable to the other if (a) he discovered the secret by improper means, or (b) his disclosure or use constitutes a breach of confidence reposed in him by the other in disclosing the secret to him. 

Rationale: All information indicates that the third party has gained this knowledge solely by taking it from DuPont at a time when DuPont was making reasonable efforts to preserve its secrecy. Espionage falls below the generally accepted standards of commercial morality and reasonable conduct. Our tolerance of the espionage game must cease when the protections required to prevent another’s spying cost so much that the spirit of inventiveness is dampened. We need not require the discoverer of a trade secret to guard against the unanticipated, the undetectable, or the unpreventable methods of espionage. To require DuPont to put a roof over the unfinished plant to guard its secret would impose an enormous expense to prevent nothing more than a schoolboy’s trick. 
SMITH v. DRAVO CORP.

Facts: Defendant obtained, through confidential relationship, knowledge of plaintiffs’ secret designs, plans and prospective customers for storage containers. . 
Holding: The evidentiary facts along with the striking similarity between the products were more than enough to convict defendant of improper use. 
Rule: The essential elements are (1) existence of a trade secret, (2) communicated to the defendant (3) while he is in a position of trust and confidence and (4) use by the defendant to the injury of the plaintiff. 
Rationale: No express promise of trust was exacted from defendant, but it is clear that all parties understood the purpose for which they were in talks. Plaintiffs disclosed their design for one purpose: to enable defendant to appraise it with a view in mind of purchasing the business. Defendant knew and understood this limited purpose. Defendant’s own evidence discloses that it did not begin to design its container until after it had access to plaintiffs’ plans. 
Discussion: 

b. Rights in the Public: Proper Means

i. Discovery by independent invention;

ii. Discovery by “reverse engineering” that is, by starting with the known product and working backward to find the method by which it was developed. The acquisition of the known product must, of course, also be by a fair and honest means, such as purchase of the item on the open market for reverse engineering to be lawful;

iii. Observation of the item in public use or on public display;

iv. Obtaining the trade secret from published literature. 

KADANT, INC. v. SEELY MACHINE, INC. 

Issue: Whether plaintiff’s product design specifications are entitled to trade secret protection. 

Holding: There is a lack of evidence that trade secret was acquired by improper means. 
Rule: To establish misappropriation plaintiff must prove (1) that it possessed a trade secret; and (2) that defendants are using that trade secret in breach of an agreement, confidence, or duty, or as a result of discovery by improper means. 
Rationale: Must look to whether plaintiff’s products could be reverse engineered in the time span. Plaintiff has presented no evidence that the means used by defendants to obtain the alleged trade secret were improper or dishonest. 
VI. REAL PROPERTY

a. Right to Exclude 
i. Trespass

JACQUE v. STEENBERG HOMES, INC. 

Facts: Steenberg Homes needed to deliver a mobile home and the easiest route was across the Jacques’ land. Even though the Jacques’ said they could not trespass, representatives of Steenberg Homes were told to trespass anyway. 

Holding: Nominal damages may support a finding of punitive damages where a trespass has occurred. 
Rationale: Punitive damages are used for the purpose of making an example. The actual harm is not in the damage done to the land, but in the loss of the individual’s right to exclude others from his or her property. Private landowner has a right to exclude and is “one of the most essential sticks in the bundle of rights that are commonly characterized as property.” That right has no practical meaning unless protected by the State. Because a legal right is involved, the law recognizes that actual harm occurs in every trespass whether or not compensatory damages are awarded. 
Discussion: There was no economic harm here. The only harm was to the rights of the owner. If there is no law to protect those rights, people might take matters into their own hands. 
HINMAN v. PACIFIC AIR TRANSPORT

Facts: Defendants daily, repeatedly and upon numerous occasions have disturbed, invaded and trespassed upon ownership and possession in plaintiffs’ tract. Defendant flies planes at altitudes less than 100 feet above plaintiff’s property. Plaintiffs have notified defendants to desist, but defendants have disregarded this. 

Holding: Plaintiffs cannot prevail unless on remand they can show “actual and substantial” damage.

Rationale: There can be no ownership of infinity. The very essence and origin of the legal right of property is dominion over it. Property must be by its nature capable of exclusive possession. Without possession, no right in it can be maintained. The owner of land owns as much of the space above him as he uses, so long as he uses it. All that lies beyond belongs to the world. Traversing the airspace above appellants’ land is not, of itself, a trespass at all, but it is a lawful act unless it is done under circumstances which will cause injury to appellants’ possession. 
Discussion: Common law is “ad coelom doctrine” which says, “if you own land, you own it down to the center of the earth and up through the universe.” 
ii. Repeated Trespass
BAKER v. HOWARD COUNTY HUNT

Facts: Bakers owned a farm with animals that were rehabilitated and crops. On several occasions the Howard County Hunt Club hunted foxes onto the Bakers’ property. One time the dogs used by the Club attacked Mrs. Baker. Dr. Baker alleged that no real effort was made to keep the hounds off his property. 

Holding: Equity has jurisdiction to grant relief of an injunction to fox hunters. 

Rule: The owner of a dog is liable if her either takes it himself where he knows that, because of its training, nature, and instinct, it will probably damage the property of others, or if with that knowledge he permits it to stray beyond his control. 

Rationale: The rights of the foxhunter are subordinate to the rights of property owners. If by voluntary acts of the owner, the dog is unlawfully in the place where the injury was inflicted, his liability does not depend on his previous knowledge that the dog was vicious. The interference with appellants’ enjoyment of their property as affected by the threat of continued recurrences of such incidents the law affords no adequate relief. When the defendant manifests an intention of persisting in the perpetration of unlawful acts and action at law must be taken. 
b. Exceptions to the Right to Exclude

i. Necessity
PLOOF v. PUTNAM

Facts: Defendant was the owner of a certain island and of a certain dock. The plaintiff was sailing on the lake when a sudden and violent tempest happened. The plaintiff was compelled to moor the “sloop” to defendant’s dock. 

Holding: Plaintiff can prevail, but a jury needs to look to all the surrounding circumstances. 
Rule: Necessity, and an inability to control movements inaugurated in the proper exercise of a strict right, will justify entries upon land and interferences with personal property that would otherwise have been trespasses. 

Rationale: The doctrine of necessity applies with special force to the preservation of human life. 
Discussion: The rule of necessity depends on circumstances. 

ii. Custom 

MCCONICO v. SINGLETON

Facts: Plaintiff warned and ordered defendant not to hunt on his lands, and defendant had rode over and hunted deer on his unenclosed and unimproved lands 

Holding: It is the right of the inhabitants to hunt on unenclosed lands. 

Rationale: A great portion of food came from hunting and the forest was regarded as a common. Wild animals were also considered common property. There must be some actual injury to support the action. The right to hunt on unenclosed lands therefore is clearly established. Our forest is a great field in which the pursuit of game has great and decided advantages. 

Discussion: Focus on utilitarian value. This court held that actual harm must be shown. 

iii. Limitations of Owner Sovereignty
STATE v. SHACK

Facts: Defendants entered upon private property to aid migrant farmworkers. One was a field worker for a nonprofit that provides health services to migrant farmworker. The other is an attorney for a nonprofit. Property owner confronted them and said they could talk to migrant worker on his terms. Defendants ignored him and went to talk to worker privately. 
Holding: There was no trespass within the meaning of the statute. 
Rule: Necessity, private or public, may justify entry upon the lands of another. 
Rationale: Title to real property cannot include dominion over the destiny of persons the owner permits to come upon the premises. There is a public policy that has allowed adjustments between individualism and the social interests. We find it unthinkable that the farmer-employer can assert a right to isolate the migrant worker in any respect significant for the worker’s well being. The Employer may not deny the worker his privacy or interfere with his opportunity to live with dignity and to enjoy associations customary among our citizens.
USTON v. RESORTS INTERNATIONAL HOTEL, INC. 

Facts: Resorts excluded Uston from the blackjack tables in its casino. In 1979 a new Commission rule took effect that improved card counter’s odds. No statute or regulation barred Resorts from excluding professional card counters. Resorts terminated Uston’s career at its blackjack tables. The Commission held that Resorts enjoys a common law right to exclude anyone it chooses. Appellate reversed. 

Holding: The Casino Control Act precludes Resorts from excluding Uston. The common law right to exclude is substantially limited by competing common law right of reasonable access to public places. 

Rule: “Right of reasonable access to public places.”

Rationale: The ability of casino operators to determine how the game will be played would undermine the control over the rules and conduct held by the Commission and subvert the important policy of ensuring the credibility and integrity of the regulatory process. Resorts has no right to exclude on grounds that he successfully plays the game under existing rules. When property owners open their premises to the general public in the pursuit of their own property interests, they have no right to exclude people unreasonably. On the contrary, they have a duty not to act in an arbitrary or discriminatory manner toward persons who come on their premises. 

Discussion:  The right to exclude is not absolute, non-owners can have substantial rights. 
c. Subsequent Ownership
i. Public Policy Limitations

MOORE v. REGENTS OF THE UNIVERSITY OF CALIFORNIA

Facts: Moore sought treatment for hairy-cell leukemia. They did not tell Moore his cells were unique and that access to them was of great scientific and commercial value. Spleen was retained for research purposes without his knowledge or consent. Moore was informed his bodily substances were being used for research, but was never informed of the commercial value or of the financial interest. 

Holding: There is no cause of action for conversion. 
Rule: Conversion is the wrongful exercise of ownership rights over the personal property of another. 
Rationale: Conversion protects against interference with possessory and ownership interests in personal property. Moore is asking us to impose a tort duty on scientist to investigate the consensual pedigree of each human cell sample used in research. This implicates policy concerns. Moore clearly did not expect to retain possession of his cells and for conversion he must have retained an ownership interest in them. First, there has never been a judicial decision that supports Moore’s claim. Second, California statutory law on the disposal of human tissue drastically limits any continuing interest of a patient in excised cells. Third, the subject matter cannot be Moore’s property because the patented cell line is both factually and legally distinct from the cells taken from Moore’s body. Two policy considerations: protection of a competent patient’s right to make autonomous medical decisions and do not want to threaten innocent parties who are engaged in socially useful activities. The extension of conversion law into this area will hinder research by restricting access to the necessary raw materials. This threatens to destroy the economic incentive to conduct important medical research. We believe the legislature should make the ultimate decision on this. 
PONOCO SPRINGS CIVIC ASSOCIATION, INC. v. MACKENZIE

Facts: Appellants purchased a vacant lot, but then later deicded to sell it. They were unable to because the lot was not suitable for an on-lot sewage system. Sale was lost. Appellants attempted to abandon their lot. Attempted to turn over lot to appellee, attempted to give as a gift, there were no purchasers after they stopped paying property taxes, and appellants do not accept mail regarding the property. 

Holding: Appellee’s intent in abandoning property is irrelevant because perfect title cannot be abandoned. 

Rule: Abandoned property is that to which an owner has voluntarily relinquished all right, title, claim and possession with the intention of terminating his ownership, but without vesting it in any other person and with the intention of not reclaiming further possession or resuming ownership, possession or enjoyment. 

Rationale: Appellants have not relinquished their rights, title, claim and possession of their lot. They remain owners in fee simple, with a recorded deed and “perfect” title. Neither title nor deed has been sold or transferred. Perfect title cannot be abandoned. Appellants’ intent is irrelevant. Real property cannot be abandoned. 

Discussion: Why can’t you abandon property? Property ownership comes with obligations and responsibilities. 
EYERMAN v. MERCANTILE TRUST CO. 

Facts: The owner of the property died and her will directed the executor to raze her home and sell the land upon which it is located. Plaintiffs claim this will adversely affect their property rights, violate the terms of the trust and be a nuisance. 

Holding: Plaintiffs have proved facts sufficient to show a personal, legally protectable interest of the community. 
Rule: Acts are said to be against public policy when the law refuses to enforce or recognize them, on the ground that they have a mischievous tendency, so as to be injurious to the interests of the state, apart from illegality or immorality. 
Rationale: Demolition will result in an unwarranted loss to this estate, the plaintiffs and the public. Razing the home will depreciate adjoining property values. Razing will increase likelihood that the lot will be subject to uses detrimental to the health, safety and beauty of the neighborhood. To allow and executor to exercise such power stemming from apparent whim and caprice of the testatrix contravenes public policy. The taking of property by inheritance or will is not an absolute or natural rights but one created by the laws of the sovereign power. To allow the condition in the will would be in violation of the public policy of this state. 
Discussion: People who are alive have incentive to not be wasteful, but after you die you no longer have that interest. 
ii. Law of Finders

ARMORY v. DELAMIRIE

Facts: Chimney sweep boy found a jewel, handed it to the apprentice, weighed it, and refused to give back the jewel.
Holding: Finder has ownership rights against all except the true owner. 
Discussion: Finder has rights against the rest of the world except the true owner (prior possession puts you in a good position to get property back against subsequent owner). 

1. Pierson v. Post “To be a finder, a person must have the (a) intent to possess and un-possessed object and (b) perfect the possession (i.e., capture it).“

2. Rule: The finder has rights against the rest of the world except the true owner. 

3. Nature of property:
a. Private property

b. Public property

Bridges v. Hawkesworth

The owner of a law firm where bank notes were found on the floor of is not entitled to the money when the notes were lost. Instead, the finder is entitled to the money.

4. Where object is found:

a. Buried/attached to ground

South Staffordshire Water Co. v. Sharman

“The possession of land carries with it in general, by our law, possession of everything which is attached to or under that land, and, in the absence of a better title elsewhere, the right to possess it also.” 

Defendant, who was hired by plaintiff, found two rings embedded in the mud at the bottom of the pool. Defendant did not know of the rings, yet was entitled to possession. 

Elwes v. Brigg Gas Co.

Lessor Elwes had lawful possession of an abandoned boat embedded in the soil that was discovered by lessees who had a right to mine on the property. It made no difference in this case that plaintiff was not aware of the existence of the boat, he still has a lawful possession. 

HANNAH v. PEEL

Facts: Peel never occupied his house, and it was requisitioned for soldiers. Hannah was stationed at the house. Item was on top of a window frame and was loose in a crevice. It fell outside. He found it the following morning and saw that it was a brooch. He handed it over to the police and police handed it to defendant after the true owner could not be found. There is no evidence that defendant had any knowledge of the existence of the brooch before it was found by the plaintiff. Plaintiff wants it back.
Holding: The finder is entitled to possession of the brooch.

Rule: The general right of the finder to any article which has been lost, as against all the world, except the true owner. 

Rationale: Based on the authorities, it is clear that a man possesses everthing which is attached to or under his land. A man does not necessarily possess a thing which is lying unattached on the surface of his land even though the thing is not possessed by someone else. The brooch here was lost. Plaintiff’s actions in handing it over to the police were commendable and meritorious. Defendant was never physically in possession of the house at any time and the brooch was never his. 
5. Prior possessor’s intent:

a. Abandoned – to intentionally and voluntarily relinquish, with no intent to reclaim 
b. Lost

c. Mislaid

MCAVOY v. MEDINA

Facts: Plaintiff was a customer in defendant’s shop and found a pocket book lying upon a table. Defendant took it and plaintiff told him to keep it in case the true owner came back for it. It was accidentally left there and the owner was never found. Defendant refused to give it back to plaintiff. 

Holding: Plaintiff acquired no original right to the property, and the defendant’s subsequence acts in receiving and holding the property in the manner he did does not create any. 

Rule: The finder of lost property has a valid claim to the same against the entire world except the true owner, and generally that the place in which it is found creates no exception to this rule. 

Rationale: The true owner was a custom that accidentally left the pocket book there and never called for it. The plaintiff did not by taking it from the table acquire the right to take the property from the shop. It was the duty of the defendant to use reasonable care for safe keeping until the true owner calls. 

Discussion: Distinguishes “mislaid” versus “lost” property. 

iii. Adverse Possession

1. Elements

a. Actual and exclusive possession – cause of action must exist through a trespass/actual possession of someone else’s property; important because it will tell us what land the adverse possessor will actually possess

b. Open and notorious – ordinary owner of similarly situation property will be able to know that the trespasser is there; require a certain amount of objective notice so the true owner, assuming they are paying a reasonable amount of attention, know they have a cause of action; possession cannot be secretive

c. Adverse/hostile under a claim of right – has to objectively be acting as the owner; requires mental state to have intent to own the property; old cases: good faith trespasser versus knowingly taking other people’s land; now: just looking at what you’re doing, not too concerned with the distinction, but still have to be adverse

d. Continuous – must be satisfied for the entire statutory period

VAN VALKENBURGH v. LUTZ

Facts: Lutz bought lots 14 and 15. To the west of them was a triangular lot (lots 19-22). Lutzes began crossing the triangular tract because it was easier and Lutz cleared a “traveled way” near the northern boundary. They also partially cleared the tract to build a one-room structure for Lutz’s brother. Lutz lost his job and began selling vegetables from a garden on the triangular tract and doing odd jobs. Bad blood developed between Lutzes and Van Valkenburghs when the Van’s children came into the garden. Van’s bought the triangular tract and “took possession” of it. Lutzes were told to clear from the property. Lutz agreed to remove his things within thirty days, but claimed a prescriptive right to use the traveled way. This was granted. Now, he claims adverse possession. 

Holding: The proof fails to establish actual occupation for such time or in such a manner as to establish title. 

Rule: It must be shown that for at least fifteen years there was an “actual” occupation under a claim of title, for it is only the premises so actually occupied and no others that are deemed to have been held adversely. 
Rationale: There is no proof that the subject premises were protected by a substantial enclosure, as required by Section 40. The proof fails to show that the cultivation incident to the garden utilized the whole of the premises claimed. The proof also fails to show that the premises were improved. Lutz knew at the time it was not his land. Defendant’s words and conduct confirm the view that his occupation was not “under a claim of title.” He voluntarily chose to concede that the plaintiffs’ legal title conferred actual ownership entitling them to the possession of these and other premises. 
Discussion: The previous lawsuit shows his mental state, which was not that of the owner. He claimed he just wanted access to Van’s property (the pathway). Therefore, it was not adverse/hostile. He was doing stuff to the property (improvements) but he was using the land freely and there were no clear boundaries of the land that he was to claim that he adversely possessed. Therefore, it was no actual/exclusive. 
MANNILLO v. GORSKI

Facts: Defendant and her husband made additions and changes to their house. The steps and concrete walk encroached upon plaintiff’s land to the extent of 15 inches. Plaintiffs contend that they did not obtain ownership through adverse possession because there was no hostile nature and did not know a wrong had occurred, but rather under a mistake. 

Holding: The difference between an “aggressive trespasser” and “making an honest mistake” does not matter. No presumption of knowledge arises from a minor encroachment along a common boundary. Only where the true owner has actual knowledge thereof may it be said that the possession is open and notorious. 

Rule: We discard the requirement that the entry and continued possession must be accompanied by knowing intentional hostility and hold that any entry and possession for the required time which is exclusive, continuous, uninterrupted, visible and notorious, even though under mistaken claim of title, is sufficient to support a claim of title by adverse possession. 

Rationale: According to the Connecticut doctrine, it matters not that the possessor was mistaken, and had he been better informed, would not have entered on the land. To permit a presumption of notice to arise in the case of minor border encroachment, however, would fly in the face of reality and require the true owner to be on constant alert for possible small encroachments. 
Discussion: What makes an encroachment “clear and equivocal”?

HOWARD v. KUNTO

Issues: (1) Whether summer occupancy is considered continuous for purposes of adverse possession and (2) whether tacking can be applied from the summer occupancies.

Holding: The occupancy during the summer months for more than the 10-year period constituted uninterrupted possession. There is sufficient privity of estate to permit tacking and thus establish adverse possession as a matter of law.  

Rule: Adverse possession requires actual possession, which is uninterrupted, open and notorious, hostile and exclusive, and under a claim of right made in good faith for the statutory period. 
Rationale: The rule requiring continuity is one of substance and not of absolute mathematical continuity, provided there is no break so as to sever two possessions. It is not necessary that the occupant should be actually upon the premises continually. If the land is occupied during the period of time during the year it is capable of use, there is sufficient continuity. The purchaser may tack the adverse use of its predecessor in interest to that of his own where the land was intended to be included in the deed between them, but was mistakenly omitted from the description. 
Discussion: The tacking argument requires evaluation of color of title, public policy and privity. The privity requirement represents the need for some reasonable connection between successive occupants of real property so as to raise their claim of right above the status of the wrongdoer or the trespasser. 
2. Public Policy Favoring Adverse Possession

a. Encourages the productive use of land

b. Moralistic argument – after adverse possessor has been relying on the land, you cannot take that away all of a sudden

c. Redistribution of land, reduces risk of a monopoly

d. Enforces responsibility of landowners

e. Clear rule helps to avoid disputes between neighbors

3. Color of Title – claim founded on a written instrument or judgment or decree that is for some reason defective and invalid (having this makes it easier to claim adverse possession).

a. Problems: 

i. O owns and has been in possession of 100 acre farm. In 1994, A entered the back 40 acres under color of an invalid deed from Z for the entire 100 acres. Since her entry, A has occupied and improved the back 40 for the period required by the statute of limitations. A brings suit to evict O from the farm, claiming title by constructive adverse possession.

1. A meets the requirements for the 40 acres, so she can claim constructive adverse possession. 

ii. Two contiguous lots, 1 and 2, are owned by X and Y respectively. The lots are conveyed by an invalid deed from Z to A, who enters lot 1 and occupies it in the usual manner for the period required by the statute of limitations. A sues X and Y to quiet title to lots 1 and 2. 

1. A only gets title to lot 1 because A never trespasses on lot 2, so Y never has an opportunity to sue/eject and the statute never starts. 

4. Tacking 
a. Problems:

i. In 2000 A enters adversely upon Blackacre, owned by O. In 2007 B tells A, “get out.” A feels threatened and leaves. In 2010 who owns Blackacre? Can O or A eject B?

1. O or A can eject B. A is not the owner, but A is in possession so has better rights than B (and everyone else except the true owner). 

ii. Suppose that in 2007 A leaves under threat of force, but 6 months later A recovers possession from B. If O does nothing, when will A own Blackacre?

1. In 10 years and 6 months. A hasn’t really ever given up possession. Tacking does not apply because there was no privity or voluntary transfer of interest between A and B. 

iii. In 1994 A enters adversely upon Blackacre, owned by O. In 1995 O dies, leaving a will that devises Blackacre to B for life, remainder to C. In 2010 B dies without ever having entered upon Blackacre. Who owns Blackacre?

1. A’s adverse possession is against O, and only O. After 10 years it is perfected. 

iv. O, owner of Backacre, dies in 1995 leaving a will that devises Blackacre to B for life, remainder to C. In 1996 A enters adversely upon the land. In 2010 B dies. Who owns Blackacre?

1. If A enters against B, when their interest is over (B), and then C enters, adverse statute limit starts over because C has to have a chance to eject. 

5. Disabilities – if a person entitled to bring such action to eject, at the time the cause thereof accrues, is within the age of minority, of unsound mind, or imprisoned, such person, after the expiration of ten years from the time the cause of action accrues, may bring such action within 5 years after such disability is removed. 
a. Problems: In each case, O is the owner in 1995, and A enters on May 1, 1995. 

i. O is insane in 1995. O dies insane and intestate (without a will) in 2008.

1. O’s heir, H, is under no disability in 2008.

a. A adversely possesses in 2013.

2. O’s heir, H, is six years old in 2008.

a. A adversely possesses in 2013 – you can’t tack disabilities; only the one disability that existed when adverse possession statute started matters (which is the insanity).

ii. O has no disability in 1995. O dies intestate in 2004. O’s heir, H, is two years old in 2004. 

1. A takes possession in 2005. Disability has to exist at the time cause of action accrued (1995). 

iii. O is eight years old in 1995. In 2002 O becomes mentally ill and O dies intestate in 2011. O’s heir, H, is under no disability. Does the adverse possessor here acquire title in 2005, 2010, or some later date?

1. 2010. A takes title. 

6. Adverse Possession of Chattel

a. Four Ways of Analyzing

i. Run the statue of limitations from when the property was stolen.
ii. Apply the elements of adverse possession.
iii. Discovery rule – a cause of action will not accrue until the injured party discovers, or by exercise of reasonable diligence and intelligence should have discovered facts, which form the basis of a cause of action. 
iv. NY Rule – the statute won’t run until you demand return and it is refused
O’KEEFFE v. SNYDER

Facts: O’Keeffe was owner of paintings that were stolen from a New York art gallery in 1946. Snyder asserted he was purchaser, he had title by adverse possession, and O’Keeffe’s action was barred by the expiration of the 6-year period of limitations pertaining to replevin after 26 years had passed. O’Keeffe did not seek reimbursement nor did she advertise the losses or try to find them. She did not report them stolen. 

Holding: The discovery rule must be applied and the trial court should consider (1) whether O’Keeffe used due diligence to recover the paintings at the time of the alleged theft and thereafter; (2) whether at the time there was an effective method, other than talking to her colleagues, for O’Keeffe to alert the art world; and (3) whether registering paintings would put a reasonably prudent purchaser of art on constructive notice that someone other than the possessor was the true owner. 

Rule: Discovery rule.

Rationale: The discovery rule is a principle of equity. Our ruling should contribute to more careful practices concerning the purchase of art. Under the discovery rule, the burden is on the owner as the one seeking the benefit of the rule to establish facts that would justify deferring the beginning of the period of limitations. An owner who sleeps on his rights may be denied the benefit of the discovery rule although only one person may have possessed the chattel. 
iv. Gifts

1. Elements

a. Intent

GRUEN v. GRUEN

Facts: Plaintiff declares he is the rightful owner of a painting, which he alleged his deceased father gave to him. He concedes he never had possession. His father retained possession and now stepmother has it. His father wrote him a letter giving him the painting for his birthday but saying he wanted to keep it for his lifetime. Then a second letter was sent saying that it was a present and made no mention of wanting to keep it for his lifetime, according to the request of his father’s attorney. 

Holding: Plaintiff has proven all of the elements of an inter vivos gift. 
Rule: For a valid inter vivos gift there must exist the intent on the part of the donor to make a present transfer; delivery of the gift, either actual or constructive to the donee; and acceptance by the donee. The delivery necessary to consummate a gift must be as perfect as the nature of the property and the circumstances and surroundings of the parties will reasonably permit. 
Rationale: The letters together should be considered a single instrument and they unambiguously establish that Gruen intended to make a present gift of title at that time. Victor’s failure to file a gift tax return on the transaction was partially explained by allegedly erroneous legal advice. The issue is whether he intended to transfer some present interest. The donee received title immediately upon the making of the gift, but possession or enjoyment of the subject of the gift was postponed. Once the gift is made it is irrevocable. Postponement of enjoyment of the gift is produced by the express terms of the gift. Here, we have only delivery of the letters, which serve as instruments of the gift. Plaintiff was given not all rights to the painting, but only title to it with no right of possession until Victor’s death. 
Discussion: The future interest is given; Victor gave him title, but not possession. 
b. Delivery

i. Symbolic Delivery – some other article delivered in the name and stead of the thing intended to be given

ii. Constructive Delivery – delivery of a key to a locked house, trunk or other receptacle is sufficient

NEWMAN v. BOST

Facts: Plaintiff alleged that the intestate of defendant gave her all the furniture and other property in his house. Decedent asked plaintiff to hand him his private keys. He then handed the keys to plaintiff and told her to take them and keep them, and that he desired her to have them and everything in the house. He pointed out the furniture in the house. Asked his chamber door to be opened and he pointed in the direction of the hall and repeated that everything in the house was hers. The keys unlocked the bureau, which contained in it a life insurance policy. Plaintiff kept the keys as directed from time given to her. 
Holding: There is no such thing as symbolic delivery. Anything that can be physically delivered by hand must be delivered by that method only.
Rationale: The purpose and spirit of the statutes is to prevent fraud. Where the articles are present and are capable of manual delivery, this must be had. We see every reason for restricting the rules heretofore established. The title of the insurance policy did not pass to the plaintiff, but remained property of the intestate. The bureau and any other article of furniture locked and unlocked by the keys did pass and she became the owner thereof because they were not capable of manual delivery. The delivery of the keys was a constructive delivery. Other articles of furniture did not pass (except those in the plaintiff’s private bed chamber) to the plaintiff because the sufficiency of the delivery is questionable. The furniture in her bedroom was clearly hers. The piano was allegedly a gift during his lifetime; this needs to be evaluated on remand. 
c. Acceptance (generally presumed)
2. Problems:

a. O owns a pearl ring. While visiting her daughter A, O leaves the ring on the bathroom sink. After O leaves, A discovers the ring. When A telephones O to tell her of the discovery, O tells A to keep the ring as a gift. Has O made a gift to A? If so, can O change her mind the next day and require A to return the ring?

i. O made a gift and it was perfected. You cannot take it back (irrevocable) because title has already been transferred. 

b. Suppose that A does not telephone O. A week later, at a dinner with friends, A surprises O by producing the ring. O takes the ring, looks at it, then gives it back to A saying, “I want you to have it. It’s yours.” A tries the ring on, but it is too large for A’s finger. O then says, “Let me wear it until you can get it cut down to fit you.” O leaves the dinner wearing the ring, is struck by a car, and is killed. A sues O’s executor for the ring. What result?

i. A would get it back because O is acting as an agent. She accepted the gift so title was still hers when O died. 

c. Suppose that Van Pelt had said to Julia, “I want to give you my insurance policy in that bureau over there, so Enos please get it and give it to her.” Enos, however, leaves the policy where it was. Is there a valid gift?

i. No gift because no actual delivery. 

d. What if Van Pelt instead had said, “I want to give you my bureau there. Enos, move it into her room.” Enos does so. The bureau contains the insurance policy. Is there a valid gift?
i. No gift because lack of intent to give the policy.

e. Suppose that Van Pelt had called Julia in and said, “I want to give you my bureau and the insurance policy locked in it. Here is the key.” Julia takes the key but the box stays where it is. Has a valid gift been made?

i. Could still argue that actual manual delivery is required. OR could be considered constructive. 

v. Inheritance of a Fee Simple

1. Problems:

a. O, owner of Blackacre, has two children, A (daughter) and B (son). Subsequently B dies testate, devising all his property to W, his wife. B is survived by three children, B1 (daughter), B2 (son), and B3 (daughter). A1 (son) is born to A. Then O dies intestate. Who owns Blackacre?

i. A owns half; B1, B2, and B3 each own 1/6 interest. 

ii. Property does not go to W because B died before O dies and when he dies he has no interests.

iii. A living person has no heirs -> O’s heirs are determined when O dies. 

2. Heirs – persons who survive the decedent; a living person has none

3. Issues – if decedent leaves issue, they take to the exclusion of all other kindred (issues is synonymous with descendants)

4. Collaterals – all persons related by blood to the decedent who are neither descendants nor ancestors

VII. CONCURRENT INTERESTS
a. Ownership can be broken up over time and allow for a future interest.

b. Or, you can have multiple simultaneous property owners.

c. Types of Co-Ownership

i. Joint Tenancy – right of survivorship, each owner has ownership of the undivided whole of the property
1. Modern Rule – give effect to the intent of the grantor, even if all units aren’t met.

ii. Tenants in Common – separate, but undivided shares that can pass to heirs or through wills

d. Problems:

i. O conveys Blackacre “to A, B, and C as joint tenants.” Subsequently, A conveys his interest to D. Then B dies intestate, leaving H as his heir. What is the state of the title?
1. As joint tenants, D has 1/3 interest, H has no interest, and C has 2/3 interests. The severed joint tenancy was with respect to A ONLY. B and C were still a part of a joint tenancy, but now A with relation to B and C were tenants in common.

2. IF A, B, and C were originally tenants in common, D would have 1/3 interest, H would have 1/3 interest and C would have 1/3 interest. It does not matter if B leaves a will.

ii. T devises Blackacre “to A and B as joint tenants for their joint lives, remainder to the survivor.” What interests are created by the devise?
1. Life estate and remainder interest. By giving the remainder to the survivor, the joint tenancy CANNOT be severed (versus a regular joint tenancy that can be severed). “Indefeasible” -> property WILL go to survivors. 

RIDDLE v. HARMON

Facts: Before Mrs. Riddle died she requested that the joint tenancy between her and her husband be terminated so she could dispose of her interest by will. Her attorney prepared a grant deed where Mrs. Riddle granted to herself and undivided one-half interest in the subject property, thereby creating a tenancy in common. 
Holding: One joint tenancy may unilaterally sever the joint tenancy without the use of an intermediary device. 
Rule: A strawman is not necessary to terminate a joint tenancy. 
Rationale: An indisputable right of each joint tenant is the power to convey his or her separate estate by way of gift or otherwise without the knowledge or consent of the other joint tenant and to thereby terminate the joint tenancy. In California, it is no longer necessary to use a strawman to create a joint tenancy. But we must look to see if it is necessary to terminate a joint tenancy. There have been several creative ways to get around this (i.e. secretary in the attorney’s office acts as the intermediary). Common sense as well as legal efficiency dictate that a joint tenant should be able to accomplish directly what he or she could otherwise achieve indirectly by use of elaborate legal fictions. We discard the archaic rule that one cannot oneself, which, if applied, would defeat the clear intention of the grantor. 
HARMS v. SPRAGUE

Facts: William Harms filed a complaint to quiet title the complete property of real estate in joint tenancy with his deceased brother John Harms (co-owners). Charles Sprague is the executor of John Harms’ estate (filed a counter claim) and Carl and Mary Simmons are the alleged mortgagees of the property in question. John Harms gave the Simmons’ a mortgage on the one-half interest of the property to which he was a co-owner (joint tenant) and moved to the Simmons’ property which had been purchased by Sprague. TC said the mortgage given by John to Simmons severed the joint tenancy and survived death as a lien against undivided one-half interest. The AC reversed and said Harms owned the property in its entirety. 

Holding: The joint tenancy was not severed even though less than all joint tenants mortgage their interest in the property. The mortgage also does not survive as a lien on the property. 

Rule: The voluntary or involuntary destruction of any of the unities (interest, title, time and possession) by one of the joint tenants will sever the joint tenancy. 

Rationale: There are two theories of mortgages, “lien” and “title.” Previous cases follow the title theory where a mortgage is a conveyance of a legal estate vesting title to the property in the mortgage. By this theory, the joint tenancy is severed. More recent cases follow the lien theory where a joint tenancy is not severed by recognizing that the title held by the mortgagee was for the limited purpose of protecting his interests. The mortgagor is the owner for every other purpose and against every other person. Therefore, the unity of title is preserved. Plaintiff’s right of survivorship became operative upon the death of his brother and plaintiff is now the sole owner of the estate. The property right of the mortgaging joint tenant is extinguished at the moment of his death. 

Discussion: What could you do as a lender to avoid this? Get all joint tenants to sign mortgage, break a unity to create tenants in common (no right of survivorship). There are ultimately 3 ways the case comes out: (1) lien – does not sever joint tenancy, interest dies upon death; (2) title – severs joint tenancy and William and Sprague are tenants in common (because of right to pass through wills); (3) severed, but mortgage survives. 
DELFINO v. VEALENCIS (partition)
Facts: Defendants and plaintiffs were tenants in common of real property upon which defendants lived and operated a garbage removal business (the rest is not in actual possession). The plaintiffs have a 70% interest and are bringing action seeking partition by sale. Plaintiffs propose to develop property into 45 residential lots. TC says a partition could not be had without “material injury” and ordered property to be sold at auction – also looks to value and say sit would be valued more if sold. 
Holding: The trial court’s conclusion that the rights of the parties would best be promoted by a judicial sale is not supported by the findings of subordinate facts. 
Rule: A partition by sale can be had when: (1) physical attributes are such that in kind is impracticable or inequitable AND (2) interest of owners would be better promoted through sale. The burden is on the party requesting a partition by sale to demonstrate that such a sale would better promote the owners’ interests. 
Rationale: Most often, a partition in kind is favored over a partition by sale. This is unlike cases where there are numerous fractional owners. Here, there are only two competing interest which shows that a partition in kind clearly would be practicable under the circumstances of this case. The consequences of a partition by sale also must be taken into consideration. The trial court’s concern over possible adverse economic effect upon the plaintiffs’ interest in the event of a partition in kind were based on four findings, all of which were found to be erroneous and not based upon factual findings, only mere presumptions and speculation. It is the interests of all of the tenants in common that the court must consider and not merely the economic gain of one tenant. Defendants derive their livelihood from the property and made their home there. 
Discussion: Why in kind is preferred…
Practicability: property is rectangular parcel, only 2 competing owners, occupation of land is far off to the side, and property can be divided in a way where not landlocked. Owners’ interests: defendant has livelihood on the property, none of TC’s findings are conclusive. 

SPILLER v. MACKERETH (sharing benefits/burdens of co-ownership)

Facts: Plaintiff and defendant were tenants in common and owned a building. When a lessee vacated the building, Spiller entered and began using the structure as a warehouse. Mackereth then wrote a letter demanding that Spiller either vacate half or pay half of the rental value. Spiller did neither and TC awarded Mackereth $2,100 in rent. Spiller appealed. 

Holding: A cotenant in possession of property is not liable for rent or to vacate merely on demand that the cotenant vacate or pay rent. 
Rule: General rule that in the absence of an agreement to pay rent or an ouster of a cotenant, a cotenant in possession is not liable to his cotenants for the value of his use and occupation of the property. An ouster is either (1) the beginning of the running of the statute of limitations for adverse possession or (2) the liability of an occupying cotenant for rent to other cotenants. 

Rationale: The normal fact situation which will render an occupying cotenant liable for rent is one in which the occupying cotenant refuses a demand of the other cotenants to be allowed into use and enjoyment of the land. The letter, however, did not demand equal use and enjoyment of the premises. Majority of jurisdictions hold that the occupying cotenant is not liable notwithstanding a demand to vacate or pay rent. The minority established liability for rents on a continued occupancy after a demand to vacate or pay rent. The majority is consistent with the law here. Before an occupying cotenant can be liable he must have denied his cotenants the right to enter. 
SWARTZBAUGH v. SAMPSON

Facts: Action to cancel two leases executed by Mr. Swartzbaugh, at lessor, to Sampson, as lessee. Swartzbaugh and plaintiff are husband and wife and are joint tenants with right of survivorship of sixty acres. Defendant Swartzbaugh gave lease for small portion for a boxing pavilion to defendant Sampson. Plaintiff at all times objected to making the lease. Plaintiff at no time received any part of the rental of the leased property. 
Holding: The leases are not null and void but valid and existing contracts giving to Sampson the same right to the possession of the leased property that Swartzbaugh had.
Rule: Generally, the act of one joint tenant without express or implied authority from or the consent of his cotenant cannot bind or prejudicially affect the rights of the latter. 
Rationale: Ordinarily one joint tenant out of possession cannot recover exclusive possession. He can only recover right to be let into joint possession, not eject his cotenant. One joint tenant in possession may pledge his interest in the property to another. Since each joint tenant has an equal right of possession, the pledgee has the same right of the possession that the pledger had. The joint tenant out of possession can maintain no action against the pledgee that he could not maintain against the pledger. 
Discussion: The court holds that the lease does not sever the joint tenancy. 
VIII. JUDICIAL CONTROL OF LAND USE

a. Nuisance

ADAMS v. CLEVELAND-CLIFFS IRON CO.

Facts: Action for trespass for invasions of plaintiffs’ property by intrusions of dust, noise, and vibrations. Empire Mine operates 24 hours a day and all but 3 plaintiffs lived near the mine. Airborne dust and blasting sends tremors. The dust accumulates and aggravates plaintiffs; need to clean and repaint homes and plumbing leaks. Plaintiffs suffer shock, nervousness and sleeplessness. 
Holding: The law of trespass does not cover airborne particulate, noise, or vibrations, and that a complaint alleging damages resulting from these irritants normally sounds instead in nuisance. Here, noise or vibrations are not tangible and therefore cannot give rise to an action in trespass. Dust must also generally be considered intangible and also not actionable. 
Rule: Trespass is an invasion of the plaintiff’s interest in the exclusive possession of his land, while nuisance is an interference with his use and enjoyment of it. Traditionally, trespass required that the invasion of the land be direct or immediate and in the form of a physical, tangible object. 
Rationale: Some courts have eliminated these traditional requirements and have permitted recovery in trespass for indirect, intangible invasions that nonetheless interfered with exclusive possessory interests in the land. However, this court refuse to redirect trespass law toward nuisance law. The trend requires “actual and substantial damages” but the law should not require a property owner to justify exercising the right to exclude. Trespass is available only upon proof of a direct or immediate intrusion of a physical, tangible object and plaintiff is entitled to at least nominal damages. Direct or immediate is proven if offender “know or reasonably should have known.” Nuisance requires a showing of significant harm resulting from defendant’s unreasonable interference with the use or enjoyment of the property. Damages here may be awarded only to extent conduct was unreasonable. 
Discussion: The court here wants to delineate between the two causes of action. The right to exclude is more absolute and therefore plaintiffs are automatically entitled to nominal damages. The right to enjoyment, however, is uncertain and we may allow plaintiffs to have to live with it if there is a strong policy favoring the activity. 
MORGAN v. HIGH PENN OIL CO. 
Facts: Action for a private nuisance and request for injunction. Plaintiffs’ land contains a house, a restaurant, and accommodations for 32 habitable trailers. High Penn operated an oil refinery approximately 1000 feet from the dwelling. For some hours 2-3 days a week, it emits nauseating gases and odors in great quantities. 
Holding: Operating the oil refinery intentionally and unreasonably caused noxious gases and odors to impair with plaintiffs’ use and enjoyment of their land. 
Rule: Private nuisance can be either intentional (conduct is unreasonable under the circumstances) or unintentional (conduct is negligent, reckless or ultra hazardous). 
Rationale: The evidence provided shows that High Penn intends to operate the oil refinery in the future in the same manner as in the past. If it is permitted to do so, it will case noxious gases with such frequency and in such density as to inflict irreparable injury upon the plaintiffs. Therefore, an injunction is necessary to protect the plaintiffs. 
HENDRICKS v. STALNAKER

Facts: Landowners alleging that a water well the adjacent landowner had drilled was a nuisance. Hendricks were refused a permit for a septic system. Mr. Stalnaker wanted to build a well that was near the Hendricks’ property. He applied and received a permit. The county sanitarian informed the Hendrickses that no permit for their proposed septic system could be issued because the absorption field was within 100 feet of Mr. Stalnaker’s well. 
Holding: The evidence does not demonstrate that the water well is an unreasonable use of land and, therefore, does not constitute a private nuisance. 
Rule: Private nuisance is a substantial and unreasonable interference with the private use and enjoyment of another’s land. An interference is intentional when the actor knows or should know that the conduct is causing a substantial and unreasonable interference. The unreasonableness must be determined by a balancing of the landowners’ interests. It is unreasonable when the gravity of harm outweighs the social value of the activity. 
Rationale: The Hendrickses’ inability to operate a septic system on their property is clearly a substantial interference with the use and enjoyment of their land. The installation of the water well was intentional, but there was no malice. Next, must decide whether it is unreasonable. The septic system, with its potential for drainage, places a more invasive burden on the adjacent property. The balancing is therefore at least equal, or perhaps slightly in favor of the water well. 
ARKANSAS RELEASE GUIDANCE FOUNDATION v. NEEDLER
Facts: Action to enjoin operation of a home for parolees and prisoners as a private nuisance. Evidence presented shows diminution in property values and nearby residents experience apprehension and fear. 
Holding: Injunction granted. 
Rule: A nuisance is an interference with the use and enjoyment of land and includes conduct on property disturbing the peaceful, quiet and undisturbed use and enjoyment of nearby property. 
Rationale: The law of equity will enjoin conduct that is a private nuisance where the resultant injury is certain, substantial and beyond speculation. Here, the evidence supported the substantial reasons for the fear for safety of the residents and in property values. This is distinguishable from previous cases that only had evidence of diminution of property values. 
ESTANCIAS DALLAS CORP. v. SCHULTZ

Facts: Action seeking permanent injunction enjoining Estancias from operating the air conditioning equipment and tower on the property next to plaintiffs’ residence. Damages awarded for personal discomfort, inconvenience, annoyance and impairment of health. 
Rule: The court will consider the injury which may result to the defendant and the public by granting the injunction as well as the injury to be sustained by the complainant if the writ be denied. Nuisance will be permitted to exist based on the stern rule of necessity. 
Rationale: There is an implied finding that the trial court balanced the equities in favor of plaintiffs by entering the judgment granting the injunction. There is not evidence to indicate that the “necessity of others compels the injured party to seek relief by way of an action at law for damages rather than by a suit in equity to abate the nuisance.” Plaintiffs were not required to recover damages for a temporary nuisance in order to secure a permanent injunction. 
Discussion: There is no issue as to whether this is a nuisance. It was unreasonable for Estancias to build the air conditioning unit in one place next to the Schultz’s. The standard established here is a balancing of the equities by looking at the harm to defendant and public harm against harm to plaintiff. 
BOOMER v. ATLANTIC CEMENT CO. 

Facts: Plaintiff sought injunction and damages from neighbors alleging injuries to property from dirt, smoke and vibrations from the plant. 
Holding: Of the two options available, the best decision would be to grant the injunction conditioned on the payment of permanent damages to plaintiffs which would compensate them for the total economic loss.
Rule: If there is a nuisance that is not “unsubstantial” then injunction should follow. But, the injunction may be conditioned on the payment of permanent damages. 
Rationale: A court should not try to control air pollution as a by-product of private litigation because the judicial establishment is neither equipped nor prepared to lay down effective policy. The total damage to plaintiffs’ properties is relatively small in comparison with the value of defendant’s operation and with the consequences of the injunction plaintiff seeks. There is a large disparity in economic consequences of the nuisance and of the injunction. The traditional rule would require this court to permit the injunction, but that is unfair because of defendant’s large investment and the number of people it employs. These particular parties are the only ones who have sought remedies and the judgment proposed would fully redress them. It is also reasonable to think that the risk of being required to pay permanent damages would itself be a reasonable effective spur to research for improved techniques to minimize nuisance. 
Discussion: The court ultimately decides that defendants can pay to be a nuisance. 
SPUR INDUSTRIES, INC. v. DEL E. WEBB DEVELOPMENT CO.

Facts: Plaintiff filed a complaint alleging its 1,300 lots were unfit for development for sale as residential lots because of the operation of plaintiff’s feedlot and called it a public nuisance thereby seeking a permanent injunction.  
Holding: The operation of Spur’s feedlot was both a public and private nuisance. The judgment enjoining the operation of the feedlot is affirmed. Also, having brought people to the nuisance to the foreseeable detriment of Spur, Webb must indemnify Spur for a reasonable amount of the cost of moving or shutting down. 
Rule: Before and otherwise lawful (and necessary) business may be declared a public nuisance, there must be a “populous” area in which people are injured. 
Rationale: A public nuisance is one affecting the rights enjoyed by citizens as a part of the public. Where the injury is slight, the remedy for minor inconveniences is an action for damages, not injunction. At most, the residents would be entitled to damages rather than injunctive relief. However, the people in Del Webb’s development complex do have a right for injunction because of public nuisance. Additionally, the doctrine of “coming to the nuisance” would bar plaintiff from relief. This is a case where a business established at a place remote from population is gradually surrounded and becomes part of a populous center, so that a business which formerly was not an interference with the rights of others has become so by the encroachment of the population. Spur is required to move not because of any wrongdoing, but because  of a proper and legitimate regard of the courts for the rights and interests of the public. 
IX. PRIVATE CONTROL OF LAND USE

a. Creation of Easements

Grants of Interest in Land (supposed to be written down).

Types of Easements: estoppel, existing use, necessity. 
WILLARD v. FIRST CHURCH OF CHRIST, SCIENTIST

Facts: Plaintiff filed action to quiet title a lot against the First Church. McGuigan owned lots 19 and 20. There was a building on 19 and 20 was vacant. 20 was used for parking for the Church across the street. She sold 19 to Petersen, who used the building as an office. Petersen delivered a deed for both lots in fee simple to Willard. The deed stated that the conveyance was “subject to an easement for parking during church house so long as the property for whose benefit the easement is given is used for church purposes.” Willard became aware of the easement several months later. 
Rule: Primary objective in construing a conveyance is to try to give effect to the intent of the grantor. 
Rationale: There should be a balancing of equitable and policy considerations. Balance the injustice which would result from refusing to give effect to the grantor’s intent against the injustice, if any, which might result by failing to give effect to reliance on the old rule and the policy against disturbing settled titles. Here, there was no reliance on the old rule because Willard did not even know there was a conveyance in the deed. There is also no problem of an ancient title. Therefore, the balance falls in favor of the grantor’s intent. 
HOLBROOK v. TAYLOR

Facts: An action to establish a right to use a roadway. Argued by prescription and by estoppel. In 1944 defendants gave permission for a haul road to be cut for the purpose of moving coal from a newly opened mine. It was used until 1949. During that time, they were paid a royalty. In 1957 they built a tenant house on their property and the roadway was used by them and their tenant. In 1964 plaintiffs bought their land, next to defendants’, and the following year built their house. At all times prior to 1965, the use of the haul road was by permission of defendants. There is no evidence that the use of the haul road during that period was either adverse, continuous, or uninterrupted. 
Holding: There is no right to use the easement based on prescription. However, the evidence justifies the finding that the right to use the roadway has been established by estoppel. 
Rule: An easement may be created by express written grant, by implication, by prescription, or by estoppel. An easement is created when the owner of a tenement to which the right is claimed to be appurtenant, or those under whom he claims title, have openly, peaceably, continuously, and under a claim of right adverse to the owner, and with his knowledge and acquiescence, used a way over the lands of another for as much as 15 years (prescription). Where the licensee has exercised the privilege given him and erected improvements or made substantial expenditures on the faith or strength of the license, it becomes irrevocable and continues for so long a time as the nature of the license calls for (estoppel). 
Rationale: Defendants stood by and acquiesced in the change being made and permitted the plaintiffs to spend money in fixing it up to make it passable and use it for 6 years without objecting. It would be unconscionable to permit the owners of this strip of land of trivial value to revoke the license by obstructing and preventing its use. Evidence shows that during the period of preparation for plaintiffs’ home they were permitted to use the roadway and after construction they continued to regularly use the road. The also widened it, put in a culvert and graveled part of it. 
VAN SANDT v. ROYSTER

Facts: The action was brought to enjoin defendants from using and maintaining an underground lateral sewer drain through and across plaintiff’s land. Bailey owned lots 19, 20 and 4. Bailey was on lot 4. The city constructed a public sewer west of lot 19. At the same time a private lateral drain was constructed from lot 4 running through and across lots 20 and 19 to the public sewer. Bailey conveyed lot 19 to Jones. Jones erected a dwelling. Today, the northern part of lot 19 is owned by plaintiff Reynolds. Bailey conveyed 20 to Murphy. Plaintiff discovered his basement flooded with sewage. This is when he found out that there was a sewer drain across the properties. Defendants then refused to cease draining their sewage across plaintiff’s land. 
Holding: An easement by implication was created. 
Rule: An easement is an interest which a person has in land in the possession of another. An owner cannot have an easement in his own land. An owner may make use of one part of his land for the benefit of another part (“quasi easement”). The part of the land which is benefited is the “quasi dominant tenement” and the part which is utilized for the benefit of the other is the “quasi servient tenement.” 
Rationale: A majority of cases hold that in order to establish an easement by implied reservation in favor of the grantor the easement must be one of strict necessity. Factors determining the implication of an easement include: whether the claimant is the conveyor or the conveyee, the terms of the conveyance, the consideration given, whether the claim is made against a simultaneous conveyee, the extent of necessity, whether reciprocal benefits result, the manner in which the land was used prior, the extent to which the manner of prior use was or might have been known to the parties. The prior use must have been known to the parties at the time of the conveyance or have been within the possibility of their knowledge at the time. Parties will be assumed to know uses which have so altered the premises as to make them apparent upon reasonably prudent investigation. Here, at the time of purchase of lot 19 he was aware of the lateral sewer and knew it was installed for the benefit of the lots owned by Bailey. The easement was necessary to comfortable enjoyment. At the time he made a careful and thorough inspection of the property so the purchaser was charged with notice of the lateral sewer. 
OTHEN v. ROSIER
Facts: Claim easement by necessity and by prescription. Hill conveyed 100 tract of land. By mesne conveyances the land was transferred to Rosiers. Hill then conveyed the 60 acre tract to Othen. Hill then conveyed the 53 acre tract and 16 acre tract to separate purchasers who conveyed the 53 acres to Othen and the 16 to the Rosiers. Othen’s 113 acres is not connected to any of the roads so he must cross somebody else’s land to get out to a highway. He has been using a lane to get to a highway, the same lane that the Rosiers have traveled and made the same use of. The Rosiers made whatever repairs were necessary to keep the land usable. The Rosiers needed to create a levee because of threatened erosion damage. The levee caused the lane to flood and Othen could not access the lane or the highway. He sought injunction of the levee and a mandatory write preventing Rosiers from further interfering with his use of such easement. 
Rule: Where a vendor retains a tract of land which is surrounded partly by the tract conveyed and partly by the lands of a stranger, there is an implied reservation of a right of way by necessity over the land conveyed where grantor has no other way out. Before an easement can be held to be created by implied reservation, you must show: (1) there is a unity of ownership of the dominant and servient estates, (2) the roadway is a necessity, (3) that necessity existed at the time of the severance of the two estates. 
Rationale: Hill was unity of ownership of the lands now owned by the parties to this suit. But Othen has failed to show that it was a necessity on the date of the original conveyance of the 100 tract land in 1896 to the Rosiers. Use by express or implied permission or license, no matter how long continued, cannot riped into an easement by prescription, since user as of right, as distinguished from permissive user, is lacking. Othen’s use of the roadway was merely permissive, hence only a license, which could not and did not ripen into a prescriptive right. 
Discussion: Othen doesn’t’ present evidence of when he became landlocked and can’t show exactly where the path is. Prescription is similar to adverse possession because you can obtain it adversely. 
b. Termination of Easements

Release of easement

Expiration of easement

Merger, if the easement owner later becomes the owner of the servient estate

Estoppel, if the servient owner reasonably relies upon a statement by owner

Abandonment of easement
Condemnation, if government exercises eminent domain to take title to fee interest

Prescription, if servient owner wrongfully and physically prevents easement from being used

PRESEAULT v. UNITED STATES

Facts: Rails-to-Trails Act preserved discontinued railroad corridors for future railroad use and permitted public recreational use. The railroad shut down service and removed the tracks. The railroad entered into an agreement with the City to use it as a public trail. Preseaults, who owned the underlying fee simple over which the tracks formerly ran sued, claiming the Act was unconstitutional. The Supreme Court held it was, but that they still might have a case under the Takings Clause. The railroad had acquired a rights-of-way on the Preseaults’ land.
Rationale: If the railroad had a fee simple title to the land, it would transfer to its successors (City) and Preseaults would have no case. If they acquired only an easement, and if the easement was limited to uses that did not include the public walkway, or if the easement had been extinguished by leaving the property owner with unfettered fee simples, then Peseaults have a case. Here, when a railroad for its purposes acquires an estate in land for laying track and operating railroad equipment, the estate acquired is no more than that needed for the purpose, and that typically means an easement, not a fee simple estate. Next, must determine whether the easements are sufficiently broad in their scope so the use for a public trail is not a violation of the easement. The scope of an easement may be adjusted in the face of changing times to serve the original purpose, so long as the change is consistent with the terms of the original grant. Although a public trail could be described as a roadway for transportation, the nature of the usage is clearly different. There is a commercial enterprise versus recreational purposes. Also, a public trail would strain the rights and enjoyment of the land for the Preseaults. Even if it were within the original easement, the Preseaults also argue that the easement was abandoned. In order to establish an abandonment there must be in addition to nonuse, acts by the owner of the dominant tenement conclusively and unequivocally manifesting either a present intent to relinquish the easement or a purpose inconsistent with its future existence. Here, the line shut down, and the tracks were removed and no one has tried to reinstate service over the line or to replace the removed tracks necessary to return the line to service. 
c. Negative Easements

TULK v. MOXHAY
Facts: Plaintiff sold the Leicester Square property to Elms and the deed contained a covenant by Elms, for himself and his heirs, with the plaintiff and his heirs. It requires Elms and his heirs to keep and maintain the grounds, in sufficient and proper repair, to allow the inhabitants of the Square to have keys and privilege of admission at any times. The land then passed to defendant. Defendant built upon it. Plaintiff filed action for injunction. 
Holding: Enforced the negative covenant. 
Rule: Equitable servitudes require (1) the parties intend the promise to run, (2) that the subsequent purchaser have actual or constructive notice of the covenant, and (3) that the covenant touch and concern the land. 
Rationale: The covenant does not run with the land. But there is the question of whether a party shall be permitted to use the land in a manner inconsistent with the contract entered into by his vendor, and with notice of which he purchased. The price would be affected by the covenant. If an equity is attached to the property by the owner, no one purchasing with notice of that equity can stand in a different situation from the party from whom he purchased. 
SANBORN v. MCLEAN

Facts: The McLeans own a part of lot 86 in a 91 lot complex. Most of the lots have single, double and apartment houses. They started to erect a gasoline filling station but were enjoined from doing so because they argued (1) it was a nuisance per se and (2) there were restrictions upon 53 of the lots and that defendants’ lot is subject to a reciprocal negative easement. Defendants argue that no restrictions appear in their chain of title and they do not have notice. The court only decides based on the easement argument. 
Rationale: The lots were planned strictly for residence purposes and originated from a common owner. If the owner sells one with restrictions, the servitude becomes mutual. This is a reciprocal negative easement. It is not personal to owners but operative upon use of the land by any owner having actual or constructive notice thereof. Reciprocal negative easements arise out of a benefit accorded land retained, by restrictions upon neighboring land sold by a common owner. McLaughlin deeded the first of the lots in 1892 with restrictions. He then deeded more in 1893 with the same. The defendants obtained their lot late in 1893 after all previous lots had been conveyed with the restrictions. Therefore, a reciprocal negative easement had attached to lot 86 by acts of the owners and such easement is still attached. It can be enforced provided defendants had knowledge, actual or constructive. For almost 30 years all persons have carried out the common purpose of making and keeping all lots for residential purposes. He saw there were other lots and he could not avoid noticing the strictly uniform residence character given the lots by the dwellings. Therefore, he had constructive notice. 
X. LEGISLATIVE CONTROL OF LAND USE

VILLAGE OF EUCLID v. AMBLER REALTY CO. 
Facts: The Village of Euclid is an Ohio municipal corporation. It is a suburb of Cleveland. Ambler owns a tract of land in the Village. An ordinance was adopted establishing a comprehensive zoning plan. It divided the suburb into six classes of use districts. U-1 is for single family homes; U-2 includes two-family homes; U-3 includes apartment houses; U-6 includes sewage disposal and for utilities. Ambler’s property extends from U-2, U-3 and U-6. The board of zoning adopts rules and regulations. It is required to interpret the ordinance in harmony with its general purpose and intent so public health, safety and general welfare may be secure. What is at issue is whether the ordinance is unconstitutional. 
Holding: The ordinance in its general scope and dominant features, so far as its provisions are here involved, is a valid exercise of authority. 
Rule: All similar laws and regulations must find their justification in some aspect of the police power, asserted for the public welfare. 
Rationale: There must be a rational reason for depriving citizens of liberty and property. There can be found rational reasons for each of the use districts. 
Discussion: Suggests zoning is essentially a nuisance prevention device. 
PA NORTHWESTERN DISTRIBUTORS, INC. v. ZONING HEARING BOARD
Facts: May 4th 1985, after obtaining the necessary permits, appellant opened an adult book store. Four days later a public notice stated the intention to amend Zoning Ordinance to regulate “adult commercial enterprises.” Became effective on May 28th. The book store does not and cannot meet the place restrictions in the ordinance. An amortization clause states that a pre-existing use that would be in conflict has 90 days to come into compliance. 
Holding: The amortization and discontinuance of a lawful pre-existing nonconforming use is per se confiscatory. 
Rationale: All property is held in subordination to the right of its reasonable regulation by the government, which regulation is clearly necessary to preserve the health, safety, morals or general welfare of the people. The presumption of a zoning ordinance’s validity must be tempered by the Court’s appreciation of the fact that zoning involves governmental restrictions upon a property owner’s constitutionally guaranteed right to use his or her property, unfettered by governmental restrictions. Municipalities lack the power to compel a change in the nature of an existing lawful use of property. A lawful nonconforming use establishes in the property owner a vested property right which cannot be abrogated or destroyed, unless it is a nuisance, it is abandoned, or it is extinguished by eminent domain. If government desires to interfere, it must compensate the owner for the resulting loss. There are also policy concerns that include future economic development could be seriously compromised and if this were allowed then any use could be amortized out of existence without just compensation. 
STATE EX REL. STOYANOFF v. BERKELEY
Facts: Plaintiff wants to build an ultramodern house in an affluent neighborhood. The design complies with all existing building and zoning regulations and ordinances. However, the Architectural Board of the City of Ladue, which was established to “approve plans and specifications and to conform to certain minimum architectural standards of appearance.” Plaintiff argues that denying the permit would be unconstitutional because it would be arbitrary and unreasonable and not rationally connected to a legitimate police power AND that the ordinances themselves don’t allow regulation through use of this Architectural Board. 

Holding: The ordinance is constitutional, and the permit was constitutionally denied. 

Rule: There must be a rational connection to a legitimate police power concern. 

Rationale: The purposes of zoning ordinances is the stabilizing of property values and giving the public assurance that its value will be preserved. Looking to §89, this state statute allows regulations to be made in accordance with a comprehensive plan, made with reasonable consideration, etc. The aesthetic factor is to be taken into account with the effect that the house would have upon the property values in this area. Therefore, the denial of the permit does not appear to be arbitrary and unreasonable when the basic purpose to be served is that of the general welfare of persons in the entire community. 

Discussion: If the evidence showing diminution of property values is not sufficient, then all that is left is regulation of aesthetics alone (which would be unconstitutional). 

VILLAGE OF BELLE TERRE v. BORAAS

Facts: Belle Terre is a community of 220 homes and land use is restricted to one-family dwellings. An ordinance seeks to define the type of “family” that can occupy one of these houses. Plaintiffs are six college students and the owner of the house. Plaintiffs argue that the ordinance is unconstitutional because it infringes on a constitutionally granted right. 
Holding: The ordinance in question only infringes upon economic and social rights, and therefore is constitutional according the the relaxed standard. 
Rule: Ordinances infringing upon fundamental federal rights are required to be evaluated under a strict scrutiny of review where there must be a clear showing of compelling and substantial government interest and necessity. If the only rights intruded upon are economic/social rights, there only needs to be a relaxed standard and showing of a rational basis for a legitimate state purpose. 

Rationale: There is no fundamental right being denied here. There is no discrimination because it gives alternative options for people who aren’t blood-related or family. While it may seem that “family” as defined is arbitrary, it is ultimately up to the legislature to decide and not a function of the courts to define. The ordinance places no ban on other forms of association (i.e. who they can entertain). Policing family values, youth values and blessing of quiet seclusion and clean area is a legitimate police power. 
Discussion: Contrast between economic/social rights v. fundamental rights. 
CITY OF LADUE v. GILLEO

Facts: An ordinance in the City of Ladue prohibits homeowners from displaying signs on their property. The District Court issued a preliminary injunction against enforcement of the ordinance. The City responded by enacting a new ordinance which still defined the term “sign” broadly and prohibits all signs, minus a list of exceptions. The new ordinance also contains a “Declaration” which explains that proliferation of unlimited number of signs would have an adverse effect on the community. The District Court still found this unconstitutional and the appellate court affirmed. 
Holding: The ordinance limits too much free speech and is unconstitutional. 
Rule: Strict scrutiny because of the constitutional right to freedom of speech. 
Rationale: The permitted signs are unlikely to contribute to the dangers of “unlimited proliferation” because few houses would require “for sale” signs and there are only a few commercial establishments that could take advantage of the exceptions. The ordinance shows that at least commercial signs have more support in public interest than in the aesthetic interest. The impact this ordinance has on free communication outweighs the City’s interest in minimizing the visual clutter. Signs are an important means of communication for political discussion and debate. Here, the ordinance seeks to foreclose and entire medium of expression without leaving open ample alternative channels for communication. Signs provide special information about the identity of the speaker. 
XI. TAKINGS

Fifth Amendment: “nor shall private property be taken for public use, without just compensation”
“Public Use”

BERMAN v. PARKER

Facts: Plaintiffs sought to enjoin condemnation of property under the District of Columbia Redevelopment Act of 1945. The Act enforced use of eminent domain to redevelop Area B in the interests of public health. Plaintiffs own a department store which is not decrepit or slum housing. 

Holding: The Act is constitutional and the city may exercise eminent domain. 

Rationale: The legislature is the main guardian of the public needs. Public safety, public health, morality, peace and quiet, law and order are all traditional applications of the police power. Congress and its authorized agencies have made a determination that take into account a wide variety of values. It is important to redesign the whole area. The removal of individual structures that were offensive, would be only a palliative. If owner after owner were permitted to resist these redevelopment programs the plans for redevelopment would suffer greatly. 

HAWAII HOUSING AUTHORITY v. MIDKIFF

Facts: Legislature concluded that land ownership was responsible for skewing the State’s residential fee simple market, inflating land prices, and injuring the public tranquility and welfare. The Land Reform Act of 1967 was enacted as a mechanism for condemning residential tracts and for transferring ownership of the condemned fees simple to existing lessees. The Act made the land sales involuntary and made the federal tax consequences less severe. 
Holding: The Public Use Clause does not prohibit Hawaii from taking, with just compensation, title in real property from lessors and transferring it to lessees in order to reduce the concentration of ownership of fees simple in the State. 

Rule: The court will not substitute its judgment for a legislature’s judgment as to what constitutes a public use “unless the use be palpably without reasonable foundation.” Where the exercise of the eminent domain power is rationally related to a conceivable public purpose, the court has never held a compensated taking to be proscribed by the Public Use Clause. 

Rationale: The role of courts is an extremely narrow one. When the legislature’s purpose is legitimate and its means are not irrational, empirical debates are not to be carried out in the federal courts. The mere fact that property taken outright by eminent domain is transferred in the first instance to private beneficiaries does not condemn that taking as having only a private purpose. The Act is not to benefit a particular class of identifiable individuals but to attack certain perceived evils of concentrated property ownership in Hawaii. 
KELO v. CITY OF NEW LONDON

Facts: Pfizer, Inc. announced it would build a research facility. Local planners hoped it would draw new business to the area. The Fort Trumbull area contains 115 privately owned properties. The development plan divides the area into 7 parcels. The city council approved the plan and designated the NLDC as its development agent to exercise eminent domain in the city’s name. Plaintiffs’ properties were condemned only because they happened to be located in the development area. 

Holding: Because that plan unquestionably serves a public purpose, the takings challenged here satisfy the public use requirement.

Rule: “Rational basis” of review. 
Majority: The natural interpretation of “public use” is to mean “public purpose.” The area was sufficiently distressed to justify a program of economic rejuvenation. Promoting economic development is a traditional and long accepted function of government. There only needs to be a “rational basis” of review. 
Kennedy: The court must decide if the stated public purpose is only incidental to the benefits that will be confined on private parties of a development plan. Therefore, there should be a “meaningful rational basis” of review for certain circumstances. These include if the government knew who the private beneficiaries were before the taking, if there is a comprehensive plan, if the public purpose is only incidental. 

O’Connor: The majority holds that all private property is vulnerable to being taken and transferred to another private owner, so long as it might be given to an owner who will use it in a way the legislature deems more beneficial to the public in the process. There are only 3 instances where a taking is constitutional: (1) when the government owns and uses the property, (2) when it is for use by a common carrier, (3) when removed for protecting from a serious public harm. 
Thomas: Burman and Hawaii holdings are wrong because “public use” does NOT equal “public purpose.” There are only two instances when a taking is constitutional (1 and 2 above). 
LORETTO v. TELEPROMPTER MANHATTAN CATV CORP.
Facts: The cable installation occupied portions of plaintiff’s roof and the side of her building. Defendant alleged public use was that cable TV is a public good and encourages dissemination of cable. It is also rationally related to a legitimate purpose. 
Holding: A permanent physical occupation authorized by government is a taking without regard to the public interests that it may serve. 
Rule: Permanent physical occupation of property is a taking. 
Rationale: A “taking” may be found when the interference with property can be characterized as a physical invasion by the government. When the “character of the governmental action” is a permanent physical occupation of property, there is a taking to the extent of the occupation, without regard to whether the action achieves an important public benefits or has only minimal economic impact on the owner. To the extent that the government permanently occupies physical property, it effectively destroys the right to possess the occupied space, the right to exclude, the right of value of that space. Constitutional protection for the rights of private property cannot be made to depend on the size of the area permanently occupied. There is also no constitutional difference between a crossover and a noncrossover installation. Each type is a taking because both permanently appropriate property. 
HADACHECK v. SEBASTIAN
Facts: Petitioner is the owner of a tract of land upon which there is a very valuable bed of clay. He had made excavations of considerable depth and covering large area of the property. The land cannot be utilized for residential purposes as a result. An ordinance of the City of Los Angeles makes it unlawful for any person to establish or operate a brick yard or brick kiln or any establishment, factory or place for the manufacture or burning of brick within the city limits. 
Holding: There is no taking. 
Rule: Government can regulate nuisances/noxious businesses out of existence (*but you don’t have to be a nuisance in order to be enough of a public bad to be regulated out). 

Rationale: The district created had become primarily a residential section and occupants of the neighboring dwellings are seriously incommoded by the operations of petitioner. There must be progress of a city and it private interests are in the way they must yield to the good of the community. There is a concern for the effect upon the health and comfort of the community. The only limitation upon the police power was that the power cannot be exerted arbitrarily or with unjust discrimination. Here, this targets a business in a specific location; but it can be conducted elsewhere. There is no permanent deprivation here. There is no prohibition of the removal of brick clay. There is only a prohibition within the city of its manufacture into bricks. 
Discussion: The ordinance would reduce plaintiff’s value by 92%. 
PENN COAL CO. v. MAHON
Facts: Action in equity seeking to prevent Penn Coal from mining under Mahon’s property in such a way as to damage the integrity of the structures. The deed conveys the surface, but reserves the right to remove all the coal under the property and the grantee takes the premises with the risk and waives all claim for damages. Mahon argues that the Kohler Act takes away Penn Coal’s rights. It is admitted that it destroys previously existing rights of property and contract. The issue is whether the act is a regulatory taking. 
Holding: The Act cannot be sustained as an exercise of the police power, so far is it affects the mining of coal under streets or cities in places where the right to mine such coal has been reserved. 
Rule: While property may be regulated to a certain extent, if a regulation goes too far it will be recognized as a taking. 
Rationale: The extent of diminutions is a factor and once it reaches a certain magnitude, there must be an exercise of eminent domain and compensation to sustain the act. The greatest weight is given to the judgment of the legislature. Here, this is a single private house. Usually in ordinary private affairs the public interest does not warrant much of this kind of interference. The extent of the public interest is shown to be limited, because coal miners can mine when the surface is owned by the owner of the coal. It is therefore not justified as a protection or personal safety, because if it were coal mining would be prohibited entirely. The right to coal consists in the right to mine it. To make it commercially impracticable to mine certain coal would have the same effect as appropriating or destroying it. A strong public desire to improve the public condition is not enough to warrant achieving the desire by a shorter cut than the constitutional way or paying for the change. 
Discussion: The general rule established is whether a regulation goes “too far.” To test this, the court uses the diminution in value against public interest balancing test. Here, there is low public interest and high diminution in value. 
PENN CENTRAL TRANSPORTATION COMPANY v. CITY OF NEW YORK
Facts: Penn Central owns Grand Central Terminal. Wants to build upon it. NYC’s Landmarks Preservation Law, however, places restrictions on buildings/sites deemed a landmark. The owners must keep exterior features in good repair and a commission must approve any proposal to alter the exterior. There are 3 ways in which an owner can alter a landmark. The Law also allows a landowner to transfer development rights to other parcels that are not deemed landmarks. 
Holding: The Law has not effected a “taking.” The restrictions are substantially related to the promotion of the general welfare and not only permit reasonable beneficial use, but also afford opportunities to further enhance the terminal and other properties. 
Rule: Permanent physical occupation is a taking. Laws or programs that adversely affect recognized economic values can be a taking. But, if the government action causes economic harm, but does not interfere with interests that were sufficiently bound up with the reasonable expectations of the claimant to constitute property, then there is no taking. Finally, If the health, safety, morals, or general welfare would be promoted by prohibiting particular contemplated uses of land, this Court will uphold land use regulations that destroyed or adversely affected recognized real property interests. Takings have also been found to not exist when the governmental actions prohibited a beneficial use to which individual parcels had previously been devoted and thus caused substantial individualized harm. Finally, takings exist when government actions are characterized as acquisitions of resources to permit or facilitate uniquely public functions. 
Rationale: Must consider (1) character of the government action and (2) the nature and extent of the interference with rights in the parcel as a whole. Landmark laws are different from discriminatory zoning laws which arbitrarily singles out a particular parcel for different, less favorable treatment. The NYC Law embodies a comprehensive plan to preserve structures of historic or aesthetic interest throughout the city. And although the law has a more severe impact on some landowners than on others, this is not a taking because legislation designed to promote the general welfare commonly burdens some more than others. Additionally, the Law neither exploits the parcel for city purposes nor facilitates nor arises from any entrepreneurial purposes. The law simply prohibits anyone from occupying portions of airspace, while permitting appellants to use the remainder of the parcel in a gainful fashion. The Law does not interfere in any way with the present uses or with the primary expectation concerning the use of the parcel. Nothing the Commission has said or done suggests an intention to prohibit any construction above the terminal. There ability to use these rights therefore have not been abrogated. 
Discussion: Regulatory taking factors are (1) economic impact, (2) interference with distinct or reasonable back investment expectations, and (3) the character of the government action. 
RUCKELSHAUS v. MONSANTO
Discussion: Reasonable-backed investments. The three different time periods suggest that one may or may not have had reasonably backed investment expectations for their trade secrets to remain secrets. Court also holds that trade secrets are property that can be “taken.”
LUCAS v. SOUTH CAROLINA COASTAL COUNCIL
Facts: South Carolina enacted the Coastal Zone Management Act which requires owners of coastal land in “critical areas” to obtain a permit prior to committing the land to a use other than the use the critical area was devoted to. Lucas paid for 2 residential lots ($975,000) where he wanted to build single-family houses. No parts of the parcels were critical areas under the 1977 legislation so he did not need a permit. But then the Beachfront Management Act barred Lucas from building permanent habitable structures on his two lots. The act made his property “valueless.” 
Rule: Two categories that are always takings that require compensation include (1) physical “invasion” of property and (2) where regulation denies all economically beneficial or productive use of the land (“when it does not substantially advance legitimate state interest or denies an owner economically viable use of his land”). Therefore, when the owner of real property has been called upon to sacrifice all economically beneficial uses in the name f the common good, he has suffered a taking. Where the State seeks to sustain regulation that deprives land of all economic beneficial use, it may resist compensation only if the logically antecedent inquiry into the nature of the owner’s estate shows that the proscribed use interests were not part of his title to begin with. 
Rationale: The total deprivation of beneficial use is the equivalent of a taking. When no productive or beneficial use is permitted, it is less realistic to indulge the assumption that the legislature is simply “adjusting the benefits and burdens of economic life.” There is also a heightened risk that private property is being pressed into some form of public service under the guise of mitigating serious public harm. Additionally, the rule that regulations can eliminate harmful or noxious use is troublesome because the distinction between “harm-preventing” and “benefit-conferring” regulation is often in the eye of the beholder. Therefore, it becomes self-evident that noxious-use logic cannot serve as a touchstone to distinguish regulatory “takings” from regulatory deprivations that do not require compensation. The “total taking” inquiry will entail analysis of the degree of harm to public lands and resources, or adjacent private property, posed by the claimant’s proposed activities, the social value of the activities, and the relative ease with which the alleged harm can be avoided. In order for South Carolina to retain the legislation and have it not be a taking it must identify “background principles of nuisance and property law that prohibit the uses he now intends” in the circumstances in which the property is presently found. 
PALAZZOLO v. RHODE ISLAND
Facts: Palazzolo owns a waterfront parcel and almost all is designated as coastal wetlands. Palazzolo asserts that the Council’s application of its wetlands regulations took the property without compensation. SGI (formed by Palazzolo and associates) purchased property and subdivided the property into 80 lots and was left with 74 after transactions. Most of the property was marsh subject to tidal flooding and the soil would require considerable fill before structures could be built. The agency granted then withdrew approval for buildings, citing adverse environmental impacts. In 1971 RI enacted legislation creating the Council with the duty to protect the coastal properties. It designated marshes as protected “coastal wetlands.” In 1978 SGI’s corporate charter was revoked and title to property passed to Palazzolo. He once again tried to submit plans for buildings but was denied. 
Rule: (1) A regulation which denies all economically beneficial or productive use of land will require compensation. (2) Where a regulation places limitations on land that fall short of eliminating all economically beneficial use, a taking nonetheless may have occurred, depending on the regulation’s economic effect on the landowner, the extent to which the regulation interferes with reasonable investment-backed expectations, and the character of the government action. 
Rationale: Generally, a purchaser or successive title holder is deemed to have notice of an earlier-enacted restriction and is barred from claiming that it effects a taking. However, if this were the rule then this would prevent future generations from their right to challenge unreasonable limitations on the use and value of land. Also, a regulation that otherwise would be unconstitutional absent compensation is not transformed into a “background principle of law” by mere virtue of the passage of title. A law does not become a background principle for subsequent owners by enactment itself. Although the date of transfer of title does not bar the takings claim, the fact that all economically beneficial use was not deprived because the uplands portion of the property can still be improved prevents this from being a taking. As such, the total deprivation argument fails. 
Discussion: There was a 94% reduction in value. But the court holds that Lucas allows you to take 94% of value without it being a per se taking. The court does allow a challenge even though regulation predated the transfer of title. To allow otherwise would to put an expiration date on the Takings Clause. 
TAHOE-SIERRA PRESERVATION COUNCIL v. TAHOE REGIONAL PLANNING AGENCY
Facts: This case involves two moratoria ordered by defendant to maintain the status quo while studying the impact of development on Lake Tahoe and designing a strategy for environmentally sound growth. The first (Ordinance) was effective for 2 years and the second (Resolution) was effective for 8 months, but was more restrictive. Virtually all development was prohibited for 32 months. The plaintiffs are 400 individual owners of vacant lots who purchased their properties prior to the date of the Compact for the purpose of constructing single family homes. 
Holding: Fails Lucas, fails Penn Central. 
Rule: Regulatory takings jurisprudence is characterized by “ad hoc factual inquiries.”
Rationale: Lucas was limited to the extraordinary circumstance when no productive or economically beneficial use of land is permitted. In regulatory takings we must focus on the parcel as a whole. A permanent deprivation of the owner’s use of the entire area is a taking of the parcel as a whole, whereas a temporary restriction that merely causes a diminution in value is not. A fee simple estate cannot be rendered valueless by a temporary prohibition on economic use because the property will recover value as soon as the prohibition is lifted. 
Discussion: Once it fails the Lucas standard (because it is only temporary), then the courts will look to see if it is a taking under Penn Central. But here, the lower court already deemed it was not a taking under Penn Central because further development on high hazard lands would lead to significant additional damage to the lake. Additionally, because of the temporary nature of the regulations, the failure of plaintiffs to offer specific evidence of harm, there were no reasonable investment-backed expectations that they would be able to build homes within the 6 year period of this lawsuit, the factors weigh in favor of not a taking. 
NOLLAN v. CALIFORNIA COASTAL COMMISSION
Facts: Nollans owned a beachfront lot. To the north and south were public parks. A seawall separates the beach portion of their property from the rest of the lot. The mean high tide determines the lot’s Oceanside boundary. The Nollans’ option to purchase was conditioned on their promise to demolish the old bungalow and replace it. In order to do so they needed to obtain a coastal development permit. The Commission recommended that the permit be granted subject to the condition that they allow the public an easement to pass across a portion of their property. The Nollans protested. But the Commission overruled their objections and granted permit subject to easement. 
Holding: The Commission’s imposition of the permit condition cannot be treated as an exercise of its land-use power for any of these purposes. 
Rule: Land-use regulation does not effect a taking if it “substantially advances legitimate state interests” and does not “deny an owner economically viable use of his land.” 
Rationale: A permit condition that serves the same legitimate police-power as a refusal to issue the permit should not be found to be a taking if the refusal to issue the permit would not constitute a taking. If the Commission attached to the permit some condition that would have protected the public’s ability to see the beach notwithstanding construction of the new house so long as the Commission could have exercised its police power to forbid construction of the house altogether, imposition of the condition would also be constitutional. The Commission’s assumed power to forbid construction of the house in order to protect the public’s view of the beach must surely include the power to condition construction upon some concession by the owner that serves the same end. Here, the lack of nexus between the condition and the original purpose of the building restriction converts that purpose to something other than what it was. 
Discussion: The main reason to restrict development here was visual access to the beach to remove the “psychological barrier” from being unable to have access. This was deemed a legitimate exercise of police powers. But, the easement is not connected to the these reasons for denying development. 
DOLAN v. CITY OF TIGARD
Facts: The City of Tigard developed a code that required property owners to have 15% open space and required new development to dedicate land for pedestrian and bike pathways, and required various improvements to the Basin. Plaintiff applied for the permit, but required dedication of the portion of her property in the floodplain to be improved for a storm drain system and that a strip of land next to the floodplain be a pathway. 
Rule: A land use regulation does not effect a taking if it substantially advances legitimate state interests and does not deny an owner economically viable use of his land. 
Rationale: Essential nexus question: the prevention of flooding and the reduction of traffic congestion are legitimate public purposes, therefore, a nexus exists between preventing flooding along the Basin and limiting development within the floodplain. Whether the degree of the exactions demanded by the city’s permit conditions bear the required relationship is determined by a “rough proportionality” test. No precise math calculation is required, but the city must make some sort of individualized determination that the required dedication is related both in nature and extent to the impact of the proposed development. For the floodplain easement, the city demanded more than the 15% in the Code; this would result in her loss of ability to exclude others. Also difficult to see why recreational visitors trampling along the floodplain easement are sufficiently related to the city’s legitimate interest in reducing floodplain problems. Also, the city has not met its burden of demonstrating that the additional number of vehicle and bike trips generated by the development reasonably relate to the city’s requirement for a dedication of a pathway easement. The city must make some effort to quantify its findings in support of the pathway. 
Discussion: Need essential nexus (exists here) and rough proportionality (does not exist here). 
KOONTZ v. ST. JOHNS RIVER WATER MANAGEMENT DISTRICT
Facts: Koontz purchased an undeveloped 15 acre tract of land that is less than 1,000 ft from road’s intersection with an expressway. That same year Florida enacted the Water Resources Act, which divided state into 5 districts. A landowner wishing to construct must obtain a permit which may impose “such reasonable conditions” on the permit as are “necessary to assure” that construction will “not be harmful to the water resources of the district.” He also needed a WRM permit under the Henderson Act to provide “reasonable assurance” that construction is “not contrary to the public interest.” The St. Johns River Water Management District where Koontz’s property lies also requires that applicants offset the resulting environmental damage by creating, enhancing, or preserving wetlands elsewhere. Koontz offered to foreclose any possible future development of the 11 acre southern section by deeding it to the District as a conservation easement. District then said it would approve construction only if he agreed to either reduce the size of his development to 1 acre and deed the rest to the district or go with his plan of deeding 11 acres but also hire contractors to make improvements to District-owned land several miles away. 
Holding: The government’s demand for property from a land-use permit applicant must satisfy the requirements of Nollan and Dolan even when the government denies the permit and even when its demand is for money. 
Rule: By allowing the government to condition approval of a permit on the dedication of property to the public so long as there is a “nexus” and “rough proportionality” between the property that the government demands and the social costs of the applicant’s proposal. 
Rationale: There is no distinction between conditions precedent and conditions subsequent. The unconstitutional conditions doctrine is that extortionate demands for property in the land-use permitting context run afoul of the Takings Clause not because they take property but because they impermissibly burden the right not to have property taken without just compensation. Where the permit is denied and the condition is never imposed, nothing has been taken. In cases where there is an excessive demand but no taking, whether money damages are available is not a question of federal constitutional law but of the cause of action on which the landowner relies. If the government had directly seized the easements it sought to obtain through the permitting process, it would have committed a per se taking. The so-called “in lieu of” fees are commonplace and they are functionally equivalent to other types of land use exactions. For that reason, we reject that “monetary exactions” must satisfy the nexus and rough proportionality requirements. The demand for money at issue here did “operate upon an identified property interest.” The monetary obligation burdened Koontz’s ownership of a specific parcel of land. 
