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What is property?
· how do you get property rights?
· what sorts of things can you have right in?
· why do we recognize property rights?
· how do those rights become recognized?
· what do rights look like?

Pierson v. Post: 
rule of capture as a means of establishing ownership over things are previously unowned
· (1) intend to possess
· (2) perfect possession (capture) 

Theories of property
· (1) Occupancy theory (Blackstone): descriptive account of how property rights arose
· in the beginning, no one owned anything. as there came to be people, very few people and lots of things so property rights weren’t that important. as there became more and more people, resources become scarcer and people get property rights
· transient property rights arose: only own it while you actually hold it
· first in time, first in right; the chronologically first possessor has the better title 
· transient rights are economically inefficient because people spend time stealing from others / protecting stuff; rights make people find other ways to create value to buy or trade for property
· (2) Labor Theory (Locke): why property rights are going to come into existence (normative)
· when you come into the world you only own your body - when you mix it with stuff in the commons through labor, you have the strongest right to that 
· (3) Demsetz Theory on Property: descriptive account of when and how property rights come into existence
· property rights arise when it is economically efficient (when it makes sense to internalize externalities)
· externalities: when someone uses a resource and it has an unacknowledged effect on another
· when it makes sense to concentrate effects of a resource on person using the resource
· when a new set of circumstances (like scarcity) creates new cost/benefit situations 
· Tragedies:
· of the commons: shared commons has high negotiating costs and individual values higher than communal values; property concentrates costs and benefits and decreases negotiating costs
· of the anti-commons: property is so disaggregated that cost of reaggregating is too expensive
· Coarse Theorem: in a world with no transaction costs, we wouldn’t need property because resources would go where they belong. we should strive to put them where they belong to begin with (but this is hard to do) 

What kinds of things can you get rights in?
· Property rights protect against infringement by others. Comes with a bundle of rights: to use, exclude, transfer and possess. 
· tangible: chattel (physical property) + land (real property)
· intangible: intellectual property

Intangible Property
· AP v. INS: between two competing wire services for “hot” news; quasi property right exists for a transient period of time between the two competing services
· Cheney Brothers v. Doris Silk: gives the basic rule that there is no intellectual property unless there is a positive source of law creating it  (unless you have a statutory right, property right is limited to the physical property that embodies invention)
· can be a statutory source of authority or a CL source. examples of law that give you property:
· AP v INS - CL creation of a form of IP
· Copyright
· Patent
· Trade Secrets
· for each type, we:
· define the subject matter (what is © , patentable, etc?)
· define the owners right (against infringement, improper appropriation, etc)
· define rights in others (fair use, experimental use, etc.) 

Copyright
· What is © 
· protects the expression of ideas 
· requires:
· (1) original work of authorship
· (2) fixed in any tangible medium of expression
· policy: to promote the useful arts and sciences 
· Issues to address in whether things can get © 
· Fact/Expression Dichotomy: facts aren’t © but expressions of facts are
· © requires that work be:
· (1) independently created by author
· (2) possess a modicum of creativity 
· compilations of fact can be copyrightable if they are arranged in an original way (mere “sweat of the brow” or hard work in compiling the facts does NOT meet originality requirement) 
· Feist v. Rural - white pages
· Idea/Expression Dichotomy: idea aspects of the work are not the subject of the property in copyright; just the expression itself
· cannot get a © in procedure, process, system, method of operation, or discovery regardless of how it is illustrated - © only in expression
· Baker v. Seldon - accting system
· Idea/Expression Inseparability: when the idea of an expressive work and the expression itself are so intertwined and there are limited ways to articulate the work, the court may say there is no protectable expression 
· Morrissey v. Procter and Gamble - sweepstakes rules
· Conceptual Separability: you have to be able to conceptually separate the expressive elements from the functional elements of a work; if you can’t, you may not be able to get property rights 
· Brandir v. Cascade Pacific - ribbon rack
· Owners Rights (against infringement)
· Elements of Infringement:
· (1) copying of © subject matter (if identical but author’s original work, no infringement)
· Literal
· Access and substantial similarity
· Arnstein v Porter: musical comps have access and may be similar
· (2) improper appropriation: are protected expressions substantially similar? 
· (1) determine what the copyrightable subject matter is 
· the more specific content is, generally the more likely it is to be protectable - general themes/characters cannot be ©
· (2) compare protected expression between compositions keeping in mind you’re viewing through the eyes of an ordinary viewer 
· Nichols v. Universal Pictures: play and movie with similar characters
· Creating Rights in Others (Fair Use)
· some things that would be considered infringement won’t be in “fair use” circumstances
· used for purposes such as criticism, comment, news reporting, research, scholarship or teaching
· Elements of fair use:
· (1) purpose and character of use 
· if it’s for commercial nature, almost never fair use
· (2) nature of copyrighted work 
· even if unpublished, may still be “fair use” if other factors are considered
· (3) the amount and substantiality of the portion used in relation to the © work as a whole
· even if an insubstantial portion is taken, substantiality matters too - is it the “heart” of the matter? 
· (4) the effect of use upon the potential market value of © work 
· if the owner of the work loses some commercial value, may not be fair use
· Harper & Row: Gerald Ford memoir, Ct. gives an analysis of fair use
· why have fair use? term of © is long - want to encourage others to use/comment on the work
· is fair use good or bad?
· cure for market failure: allows for use in situations where otherwise irrational © holders would deny use
· creates market failure: if we didn’t have fair use, a more efficient system would exist

Patent
· What is a patent? 
· protects “inventions and discoveries” in the form of “processes, machines, manufacture, or composition of matter” or an improvement thereof 
· policy: promote useful invention, encourage improvement of processes and methods, build on public knowledge, adds incentive to commercialize 
· requires that the invention be:
· (1) novel: new, not previously invented or discovered 
· (2) nonobvious: cannot be an obvious difference from prior art
· (3) useful: has to serve some utilitarian function 
· Cannot get a patent on laws of nature, physical phenomena, or abstract ideas
· Diamond v. Chakrabarty: interprets section broadly to include “anything under the sun made by man” 
· Parke-Davis v. HK Mulford: you can patent products of nature when you take them so far out of their natural context that you can no longer claim they are inherently a product of nature 
· Diamond v. Diehr: applies algorithms and abstract ideas but ct says patentable; you can patent a process which includes steps which in themselves would not be eligible for patent protection; interested in whether there is pre- or post-substantial activity - if there is significant subject matter around the abstract idea which makes the formula utilitarian, it is more likely to be patentable 
· How do you get a patent?
· (1) Conception: come up with an idea
· (2) Application: apply with patent office; patent examiner reviews to see if you should get one or not
· include a series of numbered claims which show the extent of your patent
· (3) Prosecution: go back and forth with patent office to try to get it approved ($$)
· (4) Issue: patent office issues your patent and you are protected; system of self-enforcement - you have to take actions to sue if you think it is being infringed
· (5) Expiry: expires 20 years after filing date 
· Infringement
· “except as otherwise provided, whoever without authority makes, uses, sells, or offers to sell any patented invention within the US during term infringes on patent”
· How to determine infringement:
· (1) determine what elements are covered by patent (define claims in ordinary language)
· (2) compare protected items with accused. infringed if there is:
· two ways to infringe:
· literal copying: claims match exactly 
· doctrine of equivalents: when things are “close enough” - use essentially the same function to perform functionally the same result 
· patent claim can be broken down into elements and for infringement to occur, every single element of a claim has to match 
· if something matches on the product but is not in the claim, there is no infringement ; if it matches the claim exactly plus more, there is infringement 
· Larami Corp v. Amron: toy water gun; claims didn’t match exactly
· Rights in Others (Experimental Use)
· immunizes otherwise infringing conduct if it is for amusement, curiosity or strictly philosophical inquiry. Cannot have slightest commercial application
· Mandey v. Duke: infringement on use of a professor’s patented machines; Ct says no experimental use because there was commercial gain to be had from use

Trade Secrets
· (1) have to have a trade secret
· Three elements:
· (1) information: formula, pattern, compilation, program, etc.
· (2) valuable because it is a secret: 
· show you took precautions to protects it, D tried to steal it, you make money because of it or the misappropriation does, investment in creating secret 
· cannot be readily ascertainable by proper means - though some courts hold that if D uses improper efforts to get it, still misappropriation 
· (3) subject to efforts reasonable under circumstances to maintain secrecy: limited access, sign NDA’s, only certain people have info, etc. 
· Metallurgical Industries v. Fourtek (furnace / former employee): it has to be a secret but doesn’t have to be a really closely held secret; business disclosures are ok 
· (2) misappropriated or breach of duty
· Misappropriation: one obtains, discloses, or uses a trade secret knowing it was acquired by improper means or without express or implied consent under circumstances giving rise to duty to maintain secret, or it has been acquired by accident or mistake. 
· Improper means: theft, bribery, misrepresentation, breach or inducement of a breach of duty to maintain secrecy or espionage 
· no express agreement of confidentiality required if given for a specific purpose which doesn’t allow D to disclose
· a robust system of rights - if someone takes reasonable precautions and you overcome them, you have misappropriated. if they get a secret accidently, cannot share it
· Rolfe Christopher: plane flying over plant; even if something is legal, it may be misappropriation  
· Smith v. Dravo: D buying shipping container business; shows breach of duty of confidence 
· Proper means: discovery by independent invention, reverse engineering, observation during public use or display, from published literature
· Kadant v. Seeley: reverse engineering is ok ; ct looks at time it would take to reverse engineer 

Tangible Property - Land 
· Right to Exclude
· right to exclude against intentional trespass: owners have a right to possess their property and when someone else is present, they interfere with your ability to possess that property
· Jacques v. Steenberg Homes: punitive damages are available 
· Hinman v. Pacific Air Transport: plane flying over the land; ad coelem doctrine claim that property rights go to center of earth and upwards to infinity; court says it is not a real doctrine and property is much more limited - rights to as much as you can use 
· general rule is that only damages are awarded for trespass, but sometimes the court will find that injunctive relief can be granted
· injunction granted when damages cannot adequately compensate because…
· multiple trespasses from multiple parties (unfair to place burden on P to keep prosecuting for continued issues with minimal recovery) 
· injury cannot be fully compensated by damages
· injuries to quiet enjoyment of property
· any other reason why damages may not be satisfactory 
· Baker v. Howard County Hunt: shows us injunctive damages; equity creates exceptions to the general rule - promise of repeated or future trespasses give rise to injunction where monetary damages are insufficient (equitable principle)
· court of law: provides monetary damages
· court of equity: provides injunctions 
· unclean hands: withholds equity to people bringing claims who did not act virtuously 
· estoppel: prevents a person from changing their position in a transaction once another person has come to reasonably rely on the initial position that was taken
· laches: sometimes a lawsuit which might have been suitable to bring at one particular time might be disallowed only because the person who own the claim took too long to bring it; up to a judge’s equitable discretion
· Exceptions to the Right to Exclude (rights of others) 
· Necessity
· Ploof v. Putnam: moored boat; necessity creates exception to right to exclude
· Examples of activities that would otherwise be trespass but won’t be:
· an animal goes on someone else’s land and the owner tries unsuccessfully to get the animal back
· you’re doing something to save your own life or someone else’s life
· you’re trying to get somewhere but the road is obstructed, you can go on private land to go around it
· to protect property that is in danger
· you can destroy property if it is to save someone’s life (i.e., if a boat is too heavy, you can throw property overboard to prevent it from sinking to save lives)
· Custom
· where there is a custom of using property for a purpose, one may not be able to exclude them from their private land
· McConico v. Singleton: Hunting on unenclosed and unimproved land is not trespass because it is customary for people to be able to do so. “Riding over the soil is not an injury” 
· Public policy: public policy can hinder your right to exclude 
· Uston: A person has a right of reasonable access to property open to the public as long as the person does not threaten the security of the premises or its occupants and his actions do not disrupt the regular and essential operations of the premises 
· the more that space becomes open to public use, the less strong your right to exclude is (a balance of personal and property rights) 
· State v. Shack: Trespass does not include a situation where representatives of recognized charitable groups enter private land in order to provide government aid to workers who need it  - “title to real property cannot include dominion over the destiny of persons the owner permits to come upon the premises” 

Conversion
· Moore v. Regents: shows us cause of action for conversion; something that may be property of one at one point may become property of someone else; Moore doesn’t have property rights in his tissues once they have been removed from his body
· Dissent: argues that property has bundle of rights (possess, use, transfer, and exclude) and that one does not have to have all of these rights 

Subsequent Acquisition of Property Rights
Finders
· to be a finder, one must show:
· (1) intent to possess
· (2) perfect the possession (capture)
· general rule: a finder has rights against all the world except true owner and prior possessor
· a few exceptions (Armory case - jeweler) 
· lost v mislaid v abandoned:
· abandoned: when an owner intentionally parts with an item (i.e., throwing a necklace in the trash); goes to finder
· lost: when an owner parts with an item unintentionally (i.e, falls out of someone’s pocket); goes to finder
· mislaid: when an owner intentionally parts with an item with the intent to return but forgets to (i.e., leaves a wallet on counter); goes to land / shop owner 
· public property v private property
· the more public the property, the less likely it will go to land owner. 
· buried v laid on ground
· buried goes to land owner
· laid on land surface, goes to finder 
· Cases:
· Bridges: banknotes on the floor of a public area of business; lost in public → finder
· Brigg and Staffordshire Water Co.: prehistoric boat; buried in private → landowner 
· Hannah v. Peel: brooch; lost in a house belonging to finder without “possession” of property → finder
· McAvoy: mislaid in public → shop owner 
· Policy: want to return item to true owner 

MIDTERM TESTED HERE AND ABOVE 

Adverse Possession
· Adverse possession is the running of a statute of limitations on right to exclude; title goes to adverse possessor after statutory period (usually approx. 20 years but varies by jdx) 
· once the statutory period ends, land owner can no longer sue to eject - AP owns by law 
· can be imposed either by (1) land owner suing adverse possessor and ct saying AP wins or (2) AP can bring suit to quiet title 
· Policy: 
· reward people who are using productively and punishing people for sleeping on their rights and encourage them to be attentive to their land 
· quiets title - reduces dispute over really old claims to land
· protects person who is actually in possession (usually the true owner) 
· Four elements (plus any statutorily imposed ones that are jdx specific) 
· (1) Actual and exclusive: 
· shows boundaries of parcel of land; if someone is not on your land, you cannot eject them
· at least a reasonable percentage of the land must be actually used; look at what parts are cultivated, improved, etc. 
· exclusive means not sharing control with true owner and not available to general public 
· (2) open and notorious: 
· ordinary owner of that land looking at it would have had notice that the adverse possessor was using the land and behaving like the owner of the land
· a land owner should only be punished if they reasonably be expected to know that another person has entered the property and is asserting claim to it 
· can be shown by:
· (1) if possessor can show that owner had actual notice OR 
· (2) if possessor used the property in a way that a typical owner of a similar property would make of it 
· consider the nature of the land (more noticeable possession required in city than in wilderness) 
· (3) hostility (Claim of Right):
· Claim of title: AP’s claim has to come in contact with some conflicting views of the owner - they can’t be there at the invitation of the owner (without the owner’s consent) 
· Connecticut rule: default rule, we no longer care if you’re an aggressive trespasser or a mistaken improver - we just care about if you were objectively behaving like the owner of the land 
· Maine Doctrine: says intention of occupant to claim ownership is a necessary element of adverse possession – mistaken improver versus aggressive trespasser.  This encourages the wrongdoer and is difficult to enforce.  
· color of title is almost always sufficient to meet hostility requirement
· People think they legitimately own land that isn’t actually theirs (misdescription of title, i.e.). Under color of title, land left uncultivated or unenclosed is deemed to be possessed for the same length of time as the land actually cultivated or improved (under ordinary adverse possession, one only possesses the land cultivated or enclosed). 
· (4) continuity: you have to satisfy the other elements for the statutory period; if there is a break in one of those, you haven’t adversely possessed
· if a possessor abandons the property, possession ends
· if the possessor uses the property only seasonally it is ok if that is how most owners of similar property would use it 
· but intermittent activities are not enough - like hunting occasionally
· if you’re forced out of your adverse possession by another AP, then you can continue from where you started PLUS the amount of time you were dispossessing 
· tacking: periods of ownership may be added together for purposes of meeting the statutory period as long as they are in privity with each other
· “privity” recognizes a reasonable connection between successive occupants” - usually when one purports to “sell or give” the property away
· without privity, tacking is not allowed because there is no continuity of interest
· Statute of limitation issues
· disability: if a true owner is under a disability, extra time is given to bring an ejectment action against an adverse possessor
· disability must exist at the time the adverse possession began
· thus, no tacking of disabilities - cannot apply to successive owners and death disables disabilities
· usually covers infancy (anything less than the age of majority), insanity, and imprisonment
· you get the longer of the statutory period or the disability added statutory term
· Whether these elements are satisfied is going to depend on context (i.e. rural vs. urban). What matters most is that they behave like an owner on that kind of land would. In a rural area, statute would make sense to be longer because would give the true owner more of a chance to discover adverse possessor.  In urban areas one might want to have a shorter statutory period to encourage renovations on abandoned buildings.
· Once statutory period expires, adverse possessor has title to the land as a matter of law.  Adverse possessor does not have to do anything more to get the land, and once they get the land they are recognized as the owner since the time they entered (ownership retroactive). 
· No adverse possession vs. government
· Rights of the AP
· During the statutory period: may be trespass action against third party but have no rights against true owner
· After statutory period: AP gains title
·  Cases
· Van Valkenburg v. Lutz – (Hostility and Actual) Lutz begins using an adjacent lot to access roadway, built a garage jutting out onto the lot, and built a shack for his mentally disabled brother on the lot.  VanV comes along and buys adjacent lot in foreclosure sale, demands Lutz vacate.  Lutz sues for prescriptive right to use easement to access roadway – this is like adverse possession but you get the right to use part of the land.  Lutz wins this but VanV sues to get Lutz’s junk removed from the lot.  Ct finds that since Lutz uses the land for unorganized agricultural land he has not improved the territory and did not use entire land for farming purposes, thus non-adverse (“littering the property could not be deemed improvements”).  Further, Lutz thought garage was on his own land, so not hostile.  When Van V attempted to assert his title to the land, Lutz didn’t claim adverse possession (just asked for prescriptive right) and thereby relinquished rights to land.  
· Note: although a disclaimer of title by the occupant of property made before the statutory period of adverse possession has run out relinquishes the claim of adverse possession, once the title has vested by virtue of adverse possession that title can only be transferred by complying with the formalities prescribed by law
· Mannillo v. Gorski - Connecticut rule, open and notorious requirement.  Typical boundary dispute – Gorski mistakenly builds some steps over Mannillo line by 15”, dispute over whether Gorski can keep land.  Maine Doctrine v Connecticut Doctrine
· ct here favors Connecticut. In terms of open and notorious requirement, the 15” encroachment wasn’t enough because it wasn’t obvious to the naked eye.   
· Ct finds no AP because owner wasn’t on notice. 
· If innocent trespasser of small portion of land cannot without great expense or burden eliminate the encroachment, the true owner may be forced to convey the land to the possessor for fair value. Ct forces sale of land by owner to the innocent trespasser (could have forced innocent trespasser to sell the improvement to true owner).  
· Howard v. Kunto – continuity and tacking, introduces concept of privity.  Everyone living one lot adjacent to the lot they actually, formally own.  Land used as a summer house.  TC denies Kunto’s claim of adverse possession in response to Howards’ motion for quiet title because there was no continuity of possession to permit tacking of adverse possession to that of their predecessors.  Higher court says to hold that continuous summer-only occupancy does not satisfy stat period is to completely ignore nature and condition of property.  
· Rule: All the requirements of adverse possession are seen through the lens of what a normal use would be doing (even if you have a log cabin in the woods and go there 2 wks/yr to hunt, if that’s how normal owner would use land then there could be adverse possession).  Case also introduces tacking, the touchstone of which is privity, or the reasonable connection between subsequent owners; tries to exclude successive trespassers.  Tacking must be a voluntary transfer, most commonly by deed

Adverse Possession of Chattels 
O’Keefe v. Snyder – adverse possession with respect to chattels.  O’Keefe didn’t declare her missing paintings missing until 30 years after she discovered they were missing. 4 competing rules:  Discovery is default, but know all 4 
· (1) Strictly apply SoL - starts when owner dispossessed (trial) 
· (2) apply elements of AP (appellate)
· (3) Discovery rule (default rule)– Once paintings are discovered missing, O’Keefe has to exercise due diligence in locating the paintings; if she does so, then statute does not begin to run. Burden on O’Keefe to show that she used due diligence. Generally, as long as true owner discovers thing is gone and they use reasonable efforts to recover the thing, statutory period tolls until they first know or should have known through the exercise of due diligence who to sue / where the stolen goods are.
· (4) NY Rule – same, but doesn’t require due diligence before knowledge of who has property.  SOL does not start until owner demands return

Gifts 
· definition of a gift: 
· a gift is the voluntary transfer of property by one person to another without any consideration or compensation 
· a gift is a present transfer or property 
· if the gift is to take effect only in the future, it is a mere promise to make a gift and is unenforceable BUT you can make a valid gift of a future interest in personal property subject to the donor’s life estate 
· may be inter vivos or causa mortis
· inter vivos: a gift in which donor is not responding to threat of death; irrevocable
· causa mortis: a gift made in contemplation of immediate approaching death; revocable if peril of death is escaped 
· to give a gift, you must have:
· (1) intent to make a transfer of a PRESENT interest
· may be shown by oral evidence or written 
· (2) delivery
· control of subject matter must pass from donor to donee 
· types of delivery:
· manual delivery: actual handing over of the property; if it can be handed over, it must be
· constructive delivery: handing over a key or some object that will open up access to the subject matter of the gift - only allowed if manual is impossible 
· symbolic delivery: handing over something symbolic of the property given (ex: a written instrument declaring a gift of subject matter) only allowed if manual is impossible
· delivery can happen before intent (ex: leaves ring at friends house, friend calls to return, she says keep it!) 
· (3) acceptance (if the item is valuable, we assume that the gift was accepted) 
· Newman v. Bost: Man dying intestate tells his maid of 10 years (P) that she gets a bunch of furniture in the house, including a bureau which he gives her keys to open, and a piano. Executor of estate (D) refuses to give P money or furniture. Ct rules she does not get furniture because no delivery was made, except that which is in her bedroom because theoretically that was a private space and he gifted it to her by letting her use it (inter vivos). P gets to keep the bureau because he gave her the key but has no rights to a life insurance policy stashed inside because it could have been manually delivered but was not and bureau is not a traditional place to keep valuable paperwork. P does not have rights to piano because no delivery. 
· Rule: without a clear delivery, D has not made a gift of any items
· If he had given her a key to a safe with the life insurance policy inside, the ct may have awarded it because it is more reasonable to expect that it would be stored there, unlike the bureau. 
· GRUEN v. GRUEN : P received a letter on his birthday from his dad saying that he is giving him the painting but wants to keep it throughout his lifetime. D, the dad’s wife, doesn’t think a gift has been made and wants to retain ownership of painting (very valuable!). 
· Ct understands dad to have made a gift of remainder to his son and retained for himself a life estate. The interest exists even if you don’t have possession. Delivery is symbolic. 

Dividing property between individuals
Fee Simple and Life Estates 
· fee simple: you can own something forever, estates last forever owned by people who don’t live forever
· you can divide up forever estate consecutively over time 
· life estate: an estate that lasts for the lifetime of a person 
· usually the person who is in possession and has the right to enjoy the property (whatever it happens to be) and when that person dies, a future interest (remainder) is given to someone else 
· if we don’t identify who gets the remainder interest, the law has ways of identifying who gets property (inheritability scheme) 
· Heirs - to be an heir, someone has to have died - otherwise you’re an heir apparent
· Modern law follows inheritability scheme below: 
· 1. Issue (descendants) 
· under common law, wife doesn’t get anything. now, the wife will split equally with the children. 
· if a child of the decedent dies before the decedent leaving children who survive, childs share goes to grandchild 
· if two children of dead dude, one living, other dead with child, ½ goes to living child and ½ goes to grandchild 
· a child born out of wedlock inherits from mother and if paternity is acknowledged or proved, from the father
· adopted children inherit from adoptive parents and sometimes biological as well
· 2. Ancestors (parents or grandparents of decedent)
· 3. Collaterals 
· related by blood who are neither issue or ancestors (brothers, sisters, nephews, nieces, uncles, aunts and cousins)
· 4. Escheat
· happens when a person dies with no heirs
· goes to the state where the property is located

Concurrent interests – what you do when there are multiple people owning property. 
· Tenancy in Common
· have a separate but undivided interest in the property (each owns undivided share of the whole)
· interest in each is descendible and may be conveyed by deed or will
· if there is every any doubt on a problem, create a TIC
· no survivorship 
· Joint tenancy
· two or more people own a single, unified interest in real or personal property. Each JT has the same rights in the property
· has the right of survivorship: if there are two JTs and one dies, the other becomes the sole survivor of the interest 
· each tenant is entitled to occupy the entire premise 
· JT allows you to skip probate (judicial supervision of the administration of decedent’s property) - costly and time intensive 
· if there are three JTs and one severs the JT, the other two remain in JT 
· How do you create a JT?
· Old Rules: CL traditionally calls for “four unities” 
· (2) title: must acquire title by the same instrument; can never arise by intestate succession or other act of law
· (3) interest: must have an equal, undivided shares and identical interests measured by duration
· (4) possession: must have right to possession of the whole. after JT, one can give exclusive possession to the other 
· Modern Rules: unless JT expressly declared, just a TIC
· If it looks like grantor is trying to create a joint tenancy (unmistakable intent) but it creates it in unequal shares/interest, modern law allows this to be a joint tenancy as long as the grantor intends so – common law would not have allowed this because it violates the interest unity traditionally required
· can now unilaterally destroy joint tenancy - sever joint tenancy by destroying a unity or conveying interest to third party or yourself 
· Riddle v. Harmon – P has JT with husband, but doesn’t want to leave her interest to her husband who would end up with all the property.  She tries to sever the JT by writing up a deed conveying to herself an interest in tenancy in common. 
· Ct reasons lawyers have been getting around the straw man for a long time and the “two-to-transfer” notion was historical but now irrelevant.  Ct basically cuts out the middleman - says you can unilaterally destroy JT. 
· mortgages and leases do not sever JT
· Harms v. Sprague – Brothers own land with JT; one takes out a mortgage without the other knowing and then dies. 
· Ct discusses two theories, title theory and lien theory. Chooses lein theory. 
· Title theory: says mortgage is a severance because it is a conveyance and that if the mortgage is defaulted upon, the creditor can foreclose on the undivided one half interest of the mortgagor.  
· Lien theory (official rule for our class) says mortgage does not act as a severance but if the mortgagor dies, the mortgage is not enforceable. The lien disappears on the death of the joint tenant so creditor of one JT does not have rights against the interest of the other JT 
· Note that different jdx have different rules, some saying that even though a mortgage doesn’t sever a JT, the lien still survives in the event of the death of the joint tenant. 
· Swartzbaugh v. Sampson – Husband and wife are joint tenants, had large parcel of land and husband planned to lease small portion to Sampson to open a boxing arena but wife doesn’t like it. Sampson took possession, removed trees, built arena.  Husband got $15/mo for the lease.  
· Ct says that if one JT executes a lease, it is not a severance of a JT and the non-lessor JT could not have the lease judicially rescinded. 

Partition Among Concurrent Owners
· If concurrent owners cannot solve land use disputes over the estate by mutual agreement any one of them has a right to bring an action for partition 
· Ct prefers partition by kind unless physical characteristics of the property prevent division of the property in kind or if division in kind would be extremely unfair to one party
· Partition by kind (default): If possible, going to physically partition the land
· Partition by sale: if not possible to do partition by kind, will sell property and distribute the money
· In rare cases, a ct may force one owner to sell to the other with compensation called owlety 
· Delfino v. Vealencis – if you want out of a co-ownership, you can go to court to partition property.  Vealencis owns garbage business on property, plaintiff is a developer.  P wants property partitioned by sale (generally done by auction and proceeds split) because they want to be highest bidder and get whole property.  
· Default rule: partition in kind unless physical characteristics make it impractical to split and/or interests of tenants better served by partition by sale.  Here, partition in kind practicable because one continuous piece of property

Ouster 
· if occupying tenant refuses to permit other tenant equal occupancy, he must pay rent 
· (1) co-tenant has to physically demand access and then (2) be denied - if you can prove that this happened, you can show liability for rent
· an effort to prevent co-tenants from adversely possessing against each other - if one is fully occupying the space and the other tells them to leave, they then owe rent so it is no longer hostile 
· Spiller v. Mackareth – two tenants in common own a building. Spiller moves in and stores property, Mackereth writes a letter demanding Spiller either vacate half of the building or pay half of the rental value and Spiller ignores.  
· General rule is that cotenants are both owners and have the right to possess and enjoy the whole property free from liability to pay rent to the other.  A cotenant becomes liable to another tenant when the possession cotenant refuses entry of the other to enjoy their rights in the property (ouster).  
· Swartzbaugh v. Sampson – Husband and wife are joint tenants, had large parcel of land and husband planned to lease small portion to Sampson to open a boxing arena but wife doesn’t like it. Sampson took possession, removed trees, built arena.  Husband got $15/mo for the lease.  
· Ct says that if one JT executes a lease, it is not a severance of a JT and the non-lessor JT could not have the lease judicially rescinded. 
· Ct also says that one co-tenant leases to a third party, other co-tenant is entitled to a portion of the rent and no ouster is required (unlike in Spiller where P had to be denied access)
· Remedies:
· she could bring an action to partition the entire land or for just the part leased
· she could try to enter and be ousted and if she was she could recover ½ of the fair market value
· she could sue for half the rent which she should be getting paid anyway 

Nuisance (Judicial control of land use) 
· any substantial non-trespassory invasion of anothers interest in private use and enjoyment of land by any type of liability forming conduct 
· may be public (interference with right common to the public) or private (interferes with private landowners use and enjoyment of his land) 
· trespass is an interference with exclusive possession; nuisance is an interference with the right to use and enjoy it 
· smoke, odor, vibrations, dust are characterized as nuisances rather than trespass at the common law on the theory that they aren’t physical invasions (even though now we know that they are)
· Nuisance may be intentional or unintentional 
· intentional nuisance elements: 
· (1) intentional: person undertaking the complained of activity engages in the activity knowing that their complained of activity occurs or is substantially certain to occur
· (2) unreasonable: interference with another’s enjoyment must be unreasonable 
· Can be shown by being either: 
· (a) the gravity of the harm caused outweighs the utility of the actor’s conduct or
· (b) the harm caused by the conduct is serious and the financial burden of compensating for this and similar harm to others would make the continuation of the conduct not feasible  
· things you would want to know in deciding if conduct is unreasonable: economic implications, purpose of nuisance, magnitude of intrusion (frequency, duration, etc), social value of supposedly harmful use, who was there first (though not determinative)
· (3) substantial: can’t be a trivial interference 
· a person who intentionally creates or maintains a private nuisance is liable for the resulting injury to others regardless of the degree of care or skill exercised by him to avoid such injury
· nuisance does not protect thin skulled P  
· MORGAN v. HIGH PENN OIL CO: Oil refinery 1000 ft from a restaurant and trailer park. P wants an injunction and damages. TC awards both. Ct explains how to determine intentional nuisance (above). Affirms irreparable injury to P and affirms injunction and damages. 
· unintentional elements are caused by negligent, reckless or ultrahazardous conduct 
· Remedies:
· Injunction: if there is a nuisance, you can get an injunction subject to cts balancing test
· Damages: compensatory damages are recoverable for harm that has ALREADY occurred
· ESTANCIAS DALLAS CORP v SCHULTZ: Air conditioning unit on apartment building next to single family home. Noise so loud that there can’t be a normal conversation in the house. Jury finds nuisance and judge awards injunction even though cost to company is much higher than it would be to family. 
· Ct said TC did not abuse its discretion in balancing the equities in favor of the Plaintiff and granting the injunction.
· Even when there is a jury finding of a nuisance, there should be a balancing of the equities in order to determine if an injunction should be granted.
· when you do the balancing, place emphasis on the harm that the public would suffer by granting the injunction rather than the way the private person creating the harm would suffer. 
· BOOMER v. ATLANTIC CEMENT: D operate a cement plant and the plant creates dust, smoke and vibrations that cover the neighboring property. Lower cts say absolutely a nuisance and awards permanent damages but no injunction. 
· Traditional rule: if you have a nuisance causing substantial damage, grant an injunction. Lower cts don’t follow the rule because of the utility of D. 
· COA reverses and enters injunction and order says Atlantic Cement had power to get injunction dissolved if they paid permanent damages. 

Private Recognition of Land Use
Servitudes
· Exist to address nuisances before they happen 
· Two types of servitudes:
· Easements: two parties coming together to allow for one parcel to use a neighboring parcel; a privilege to use the land of another
· may be affirmative or negative
· affirmative: entitles its holder to do a physical act on the land of another (most easements)
· ex: B’s land is landlocked by W’s land. W grants B an easement over his land to get to road
· B is the dominant estate - the one using another’s land (benefiting)
· W is the servient estate - serving the others land (burdened)
· negative: enables its holder to prevent the owner of land from making certain uses of that land 
· ex: A owns a two story house. Sells part of land in front (B) which is lake adjacent but wants to keep lake view so requires they can only build a one story house on B.
· may be either appurtenant or in gross
· appurtenant: any owner can use the easement; benefits run with the land
· if it is a benefit which can only accrue to one who is in possession of a particular parcel, the easement must be appurtenant 
· in gross: easement has benefit person to its holder, not tied to the land 
· Covenants (equitable servitudes or real covenants - essentially the same as negative easements)
· historically, equitable servitudes gave equitable awards and real covenants were awards in law - now all merged so it doesn’t really matter which you have
· Pros and Cons of servitudes
· Pros: allows people to obtain more precisely what uses they want; leads to efficiency
· Cons: artificial price changes because of easement; difficulty in understanding easements and their scope (a notice problem!) 
Easements
· Creation: can be created five ways
· (1)Express (written grant)
· usually created this way
· understand first through plain language then through grantor’s intent 
· WILLARD v FIRST CHURCH OF CHRIST: A woman sells her land with the express easement that her church across the street could continue to use it for parking. The land was sold again to P who was told of the easement but it wasn’t in the deed so he sues to get land back. Ct rules for church using rule below
· Rule: primary objective in construing a conveyance is to give effect to the intent of the grantor (if intent is not clear, no notice!)
· how do you know what was intended?
· First, look at the plain language of the deeds
· Then, look at the surrounding facts and circumstances 
· (2) implied from prior existing use 
· three requirements for finding an implied easement in a prior existing use:
· (1) severance of title to land initially undivided
· implied easement must arise at time of severance to be valid 
· (2) an apparent, existing and continuing use of one parcel at time of severance AND
· use must be one which the grantee either in fact knew about when he received his interest or could have learned about with reasonable inspection
· (3) reasonable necessity for the use at the time of severance 
· if you give someone else the benefit, you’ve granted that easement. (emmanuel's says must be reasonably necessary) 
· if you give someone else the burden, strict necessity is considered. 
· VAN SANDT v. ROYSTER: lateral sewer line goes through three properties. P’s basement floods and he finds out about the sewer line and wants D to stop using it. P argues no easement ever existed while D argues it is an implied easement. Ct rules that D can still use sewer. 
· Here, D owned the undivided land, sold it to P with the sewer line in place (ct said it was apparent because plumbing! duh), and ct said sewer line was “reasonably necessary” 
· (3) implied by necessity 
· three requirements:
· (1) necessity must be strict, rather than reasonable (different from implied from prior use)
· without the easement, the property must not be able to be effectively used without disproportionate effort or expense 
· (2) parcels must have been under common ownership before conveyance
· (3) necessity must come into existence at the time of and be caused by the conveyance that breaks up the common ownership
· necessity must be caused by the conveyance and exist at the moment of the conveyance 
· most common example is landlocked parcels where easement is granted to access a public road only accessible over adjoining property
· OTHEN v. ROSIER: P on land locked parcels and has to go over D’s land to get to a road. D put up levy’s by the path that P takes which flooded and caused road to be unusable. P says he has an easement either by necessity or prescription. Ct decides he does not have either.
· No necessity because necessity must have existed at the time of the severance of the two estates
· (4) prescription (analogous to adverse possession)
· (1) use must be adverse, not permissive 
· does not need to be hostile (ex: a driveway between two properties, each owners agrees the other can use then they may be adverse to each other without hostility) 
· can shift from permissive to adverse (if the licensee openly denounces permission) or adverse to permissive (if it is used for so long that they end up agreeing - statutory period restarts) 
· (2) use must be open and notorious - owner of servient estate must be on notice 
· (3) continuous and uninterrupted throughout statutory period 
· actual use doesn’t need to be continuous (like in AP), but the attitude of non-subordination on the part of the user must be continuous 
· use must be reasonably continuous as measured by needs of a user  but cannot be so infrequent that a reasonable landowner would not protest 
· tacking may be allowed like in AP 
· OTHEN continued: No prescription because use by express or implied permission or license, no matter how long continued, cannot ripen into an easement by prescription
· they didn’t know exactly where the road was so it can’t be continuous for statutory period - they used different paths 
· (5) estoppel 
· licenses are usually revocable but can become irrevocable under the rules of estoppel (an irrevocable license is an easement!) 
· usually requires (1) reliance and (2) improvements erected through substantial expenditures on faith or strength of the reliance 
· HOLBROOK v. TAYLOR: P buys land and wants to build a house. Uses an old mining road to bring in construction materials. P makes improvements to road to use it. Once house is finished, P wants to keep using it. D didn’t say anything while the building but now wants them to stop or purchase the road. P refuses and D blocks the road. P sues saying they already had the right to use it. Ct said use is allowed and now there is an irrevocable easement because D consented at one point, P spent $ improving the road, and were reliant on the use - unfair to prevent them from using it now 
· Scope of Easements
· once established that an easement exists, questions arise as to what types of uses exist and the rights of the owner of the servient tenement
· expressly granted: look to the deed
· implied easement: look to what existed prior to the conveyance
· prescriptive easement: adverse use may continue
· easement can be enlarged by prescription - if there is an original easement granted that is “solely for pedestrians” but you use it for cars prescriptively, it can be extended 
· when there is a development of the dominant estate, a ct will usually allow a use that arises from the normal, foreseeable development when it would not impose an unreasonable burden 
· the owners of a dominant estate will normally not be allowed to extend his use of the easement to benefit additional property owned by him even if it does not increase the burden on the servient estate 
· BROWN v VOSS: Voss owns parcel A and Brown owns B and C. An easement over A (servient) to the benefit of parcel B (dominant through easement appurtenant). Brown wants to build a house that straddles B and C. 
· Ct says you cannot expand a use of an easement to benefit a non-dominant parcel but still awards no injunction, only nominal damages. No injunction because ct respects TC finding there was no damage, which is required for an injunction
· would not affect parties equally (big burden to Brown, none to Voss)
· burden on servient land is not changing  
· may disincentivize easements knowing that it may extended at some point 
· may further discourage people from doing their due diligence before buying land 
· Termination of Easements 
· Methods of Terminating Easements
· (1) owner agrees to release the easement
· (2) expiration: if easement is limited, it ends at the end of the stated period
· (3) merger: if easement owner at some point becomes the owner of the servient estate, it ends through merger
· (4) estoppel: if servient owner reasonably relies upon a statement or representation of the easement owner that he is abandoning easement
· requires (a) that the holder’s conduct or words are reasonably likely to lead the owner of the servient tenement to change his position in reliance and (b) the latter does so 
· (5) abandonment: requires (a) intent (b) plus conduct manifesting that intent to abandon; words alone are insufficient
· (6) condemnation: government exercises eminent domain to take title to a fee interest in the servient estate for a purpose that is inconsistent with the continued existence of the easement
· (7) prescription: servient owner wrongfully and physically prevents the easement from being used for the prescriptive period, the easement is terminated
· PRESEAULT v. US: Rails-to-Trails act allows for railroads to be preserved for future rail use or discontinued for public recreational use. But railroads were just on easements, not under fee simple. Presaults claim that US government took the land (a taking) so the government owes them compensation for using the land. Three issues:
· (1) who owned strips of land involved - did railroad have a fee simple or an easement? 
· Ct finds that deed grants only an easement to railroad. When the state or gov. acquires an interest through eminent domain, all you can take is what is necessary for the public purpose that justifies the taking in the first interest. Took an easement for railroad purposes. 
· (2) if railroad acquired easements, were they limited only to railroads or would parks be ok?
· Ct says use of former railroad for the trail is not within the scope of the easement
· extends only to acts which are foreseeable when the easement was taken  
· differences in the degree and nature of the burden on the servient estate (more people, traffic with trail)
· difference in qualitative use - for commercial purposes v open for public use
· (3) was the easement abandoned?
· requires dominant estate have present intent to abandon the easement or a purpose inconsistent with its future existence 
· Ct found that they did abandon when they removed tracks from the land

Historically:
· we have three types because English cts wanted to cut off easements with restrictions so people looked to other places to get them → contract law! 
· but contracts are typically only enforceable between original parties but ct says that you can extend the promises by enjoining breaking of promises (Tulk case) 
· creates equitable servitudes! which are basically negative easements
· now we understand these to be property interests, not contract law which means they should all fall under the Statute of Frauds so they should all be in writing 
· sometimes easements won’t be in writing
 
Negative Easements (Equitable Servitudes and Real Covenants)
· equitable servitudes USUALLY need to be written (an interest in land) but can sometimes be implied (Sanborn)
· three elements for an equitable servitude to run:
· (1) intent
· (2) notice
· (3) touching and concerning: Cts tend to view most promises that are connected in any way with the enjoyment and ownership of the land as touching and concerning 
· ex: an easement and negative covenants (lake house example) always touch and concern; affirmative covenants are sometimes problems with touch and concern
· BUT NOT if you buy a parcel of land and you promise on buying the land to use a particular construction company to build a house on the land that you buy it does not touch and concern (no benefiting parcel - just an in gross benefit to someone else) 
· TULK v. MOXHAY: P owned an empty piece of ground in a square and several houses surrounding it. He sold the vacant grounds to Elms providing that he maintain the ground as a garden with no structure on it. The title eventually passed to D whose deed contained no such promise but he knew of the original promise. P sued D for an injunction to prevent him from building on the garden. 
· general rule is that covenants aren’t enforceable at law but because the ct is now enforcing agreements as equitable servitudes against the burdened land as to subsequent purchasers with actual or constructive notice. 
· Because D had notice of promise, it was binding. 
· SANBORN v. MCLEAN: D wants to build a gas station and P are their neighbors who wants to keep it residential. D says land has no restrictions in chain of title and thus they have no notice. Restrictions were listed in some of the deeds in the subdivision but not all. 
· Ct says there is an implied reciprocal negative easement
· even though there were no restrictions in chain of title, there was a common plan to restrict to residential purposes. D should have looked around and saw only houses and inquired about restrictions.
· when one parcel is conveyed such that the restrictions on some lots on the parcel benefit all the other lots, you have to infer that the other lots are also restricted so that all the lots benefit each other. 
· Termination of Covenants
· (1) merger on the basis of unity of ownership of the benefit and burden by the same person
· (2) a formal release which is normally written and recorded
· (3) acquiescence which arises when the P has failed to enforce servitude against another breaches and then seeks to enforce the servitude against the D
· (4) abandonment requires unequivocal evidence of an intent to abandon; mere cessation of use is typically not enough 
· (5) unclean hands where a ct will refuse to enjoin a violation of a servitude that the P previously violated 
· (6) laches if there is an unreasonable delay by the P to enforce a servitude against the D causing prejudice to the D
· (7) estoppel if the D has relied on the P’s conduct making it inequitable to allow the P to enforce the servitude
· (8) may also be terminated through eminent domain power, prescription, and changed conditions outside the restricted area

Legislative Control of Land Use 
Zoning
· why have zoning? nuisance law would create a lot of litigation; helps to give fair notice; law of servitudes works parcel to parcel but zoning allows you to distribute and allocate larger parcels of land; advance in efficiency (factories will create pollution so we plan ahead and put that elsewhere); impacts the value of the land (commercial land worth more than residential) 
· why is zoning bad? restricts liberty in how you can use your land; can be used to maintain poor / wealthy separation; can be overly administrative - too costly to figure out what you can and cannot do on the land; impresses a value system on us; tries to predict and control the future - difficult to change with best value over time 
· how do zoning ordinances come into existence?
· (a) enabling legislation 
· state enacts ordinance that allows for zoning in various municipalities 
· the municipality creates a zoning commission and a board of adjustment (board of appeals) composed of citizens appointed by the mayor 
· commission and board recommends a comprehensive plan and a zoning ordinance to the city council which they enact 
· (b) comprehensive plan
· a statement of the local government’s objectives and standards for development 
· some states have very weak guidelines for what a comprehensive plan must include
· now, plans are more reactive, responding to changing conditions, unanticipated demands and specific proposals 
· VILLAGE of EUCLID v. AMBLER REALTY CO. : P’s land was divided based on zoning laws into three separate sections with different use restrictions. He has both U-2 which is one of the most restrictive zones and U-6 which allows for pretty much anything to be built. P took a 75% reduction in land value because of restrictive use in U-2 section and sues saying that zoning ordinances in general are unconstitutional. 
· created “Euclidian zoning” which is an inclusive zoning scheme 
· zoning must find justification in some aspect of police power (power of the government to protect health, safety, welfare and morals) 
· Rule: if the zoning classification is legitimately related to any police power purpose, it is constitutional 
· Ct decides excluding industrial purposes separate from residential uses is totally reasonable - clearly rationally related to a legitimate police power purpose
· Ordinances that affect pre-existing businesses
· some jdx says no amortization of lawful pre-existing nonconforming use. if you’re in a place where you’re allowed to amortize, you must consider police power reasons and see the benefit the public will get and balance against the harm or cost that the landowner is going to experience 
· generally, you can expand a business that has a nonconforming use as a business usually would
· rights to maintain a nonconforming use runs with the land and survives a change in ownership
· change in use allowed if it reduces the impact 
· destruction of a nonconforming use or abandonment (with intent) terminates the use
· in most jdx, legislatures have the power to declare things nuisances to put pressure on nonconforming uses 
· PA NORTHWESTERN DIST. v ZONING HEARING BOARD: P runs an adult bookstore which was lawful when opened. D passes an ordinance saying that the bookstore has to move only 24 hours after opening and gives them 90 days to close business or more. 
· Ct rules that you cannot amortize a lawful pre-existing nonconforming use 
· Aesthetic Regulation
· aesthetic regulations usually permissible as long as they are not the sole factor under consideration - must protect a police power 
· STATE EX REL. STOYANOFF v. BERKELEY: P’s want to build an ultramodern home but their permit gets denied because the city has an architectural review board which requires that houses conform to standards of appearance and conformity with surrounding structures. D says home will cause a decline in property values. 
· Ct says ordinance is related to legitimate police power activities in protecting the value of houses so ordinance is OK. 
· Regulation has to protect a police power - health, safety, welfare, morals - which ones is it protecting here? Ct says that property values decreases will decrease tax base and it all goes downhill from there! (tax base funds schools, police, public works, etc) 
· CITY of LADUE v. GILLEO: P wants to erect signs on her front yard/in her window to protest the Gulf War. City has an ordinance that allows for some signs but disallows others - safety signs, for sale signs, and informational signs are ok but other signs are not.  P says interferes with her freedom of speech. D says its protected under a police power. 
· Ct says ordinance is bad - too much speech and a special way! 
· you can restrict too little speech - looks like you’re limiting content of speech
· you can restrict too much speech - limits important ways people need to communicate 
· here, restricts too much speech and also signs are an important way of communicating in that they show who is making the speech 

Takings for Public Use 
· Why allow for takings?
· holdouts would otherwise prevent the effective use of land
· government power is never expressly given but something that is assumed in our legal system 
· Why just compensation?
· protects people’s investments - will invest and develop because they aren’t afraid it will be taken away for nothing at any time
· just compensation helps market the Constitution - people were concerned about individual rights at the time and it made the US seem cool 
· requiring the government to find money makes it more difficult for them to take land
· strong property rights are fundamental to a functioning democracy! must protect them
· robust property rights protect people from unreasonable influences - allows people to vote their conscious
· Takings v Regulations
· regulations may be imposed without compensation; takings requires compensation 
· for a land use regulation to NOT be taking it must satisfy two requirements:
· (1) substantially advance legitimate state interests AND
· (2) must NOT deny an owner economically viable use of his land 
· these are difficult to apply because
· there are a broad range of interests that are considered “legitimate”
· there must be a relatively tight fit between the state interest being promoted and the regulation chosen 
· few land-use regulations are likely to be found to deny the owner economically viable use of his land but regulations denying the right to build any structure on the land would qualify
· Taking Clause: “Nor shall private property be taken for public use without just compensation”
· if it is a taking, compensation must be paid but if it is a mere regulation of property use, no compensation is due 

Two main issues that arise: (1) whether the taking is for public use and (2) if a taking actually occurred 
(1) whether or not taking is a for a “public use” 
KELO v. NEW LONDON: Four families own land in town and city wants to take land to revitalize town to coincide with Pfizer's opening of a new office there.  
· Rational basis review (majority opinion): 
· thinks public use = public purpose
· as long as it is rationally related to a conceivable public purpose, you’re ok
· doesn’t have to actually be used by the public as long as it serves a public purpose
· doesn’t care about whether the plan is effective - only care that the intention in creating the plan was for public use
· Meaningful Rational basis review (Kennedy)
· in some circumstances, you should look a little more closely at the details to be convinced that it is actually for a public purpose (like situations where economic development is the reasoning or the taking is a private to private transfer)
· Categorically limited takings (dissent)
· Restricts takings allowed for public use to only three options:
· (1) government ownership 
· (2) common carriers
· (3) to remove a serious public harm 
· Limited categorical takings
· thinks only (1) and (2) are ok 
BERMAN case: Gov plan to revitalize an area of DC. P owns a department store which is fine but since it was part of the plan, they wanted to take it. Ct said it was ok because it was part of the plan and for public purpose.  
MIDKIFF case: Hawaii case where they break up land where only 22 people own all of Hawaii. Private to private - taking from owners to sell to renters to expand ownership. Removing serious public harm. 

(2) whether or not there was actually a taking
· Physical occupation: if the government makes or authorizes a permanent physical occupation of the property, it automatically is a taking no matter how minor the interference with the owner’s use and no matter how important the countervailing governmental interests; per se taking
· LORETTO v. TELEPROMPTER MANHATTAN: P is landlord and D is a cable TV company. NY law provides that landlord must permit company to install cables on property for a set payment amount ($1). 
· SC says taking occurs when the “character of the government action” is a permanent physical occupation of property, without regard to the public interests that it may serve 
· permanent physical invasions are always taking because they interfere with the bundle of rights 
· Ct should consider extent of occupation as one relevant factor in determining the compensation due 
· Gov. draws distinction where someone is required by law to install something themselves (fire extinguishers, smoke alarms, etc.) is not a taking but when you have to let a third party on your land it is
· Noxious Use Rationale: regulating a noxious use is not a taking 
· HADACHECK v. SEBASTIAN: P has a brick kiln on his property which has great quality clay for brick making. When he bought the land, it was not a part of LA. They annexed it, made it part of LA, and passed an ordinance saying no brick yards allowed. Decreased land value from $800k to $60k. 
· Ct says not a taking because government can use police power to regulate land use and is not exerted arbitrarily or with unjust discrimination 
· all they did was tell him he could not do one thing - even though that thing has a lot of value to him, it was not taken 
· Difference between regulating to confer a benefit and regulating to prevent public detriment
· never a taking to take a nuisance like harm out of existence 
· if you’re doing it for public benefit, you’re much more likely to have a taking 
· BUT in Lucas they say that conferring a benefit and preventing a harm are difficult to distinguish 
· Diminution in value: the more drastic the reduction in value of the owner’s property, the more likely a taking is to be found
· PENN COAL CO v. MAHON: Coal company owns land under a house. They sold the house with the understanding that they would be able to mine beneath it, even though doing so will cause structural damage. Statute passed barring coal company from mining under houses. 
· Ct held that the regulation so impaired their right to mine coal that it was nearly the equivalent of destruction of coal and therefore a taking
· Rule: if the regulation goes “too far” it is a taking 
· PENN CENTRAL v. CITY OF NEW YORK: D enacted a Landmarks Preservation Law which prevented P from constructing an office building above Penn Central station. 
· Ct held that there was no taking because it did not impede existing uses or eliminate “reasonable investment-backed expectations.” They could continue to operate the station as they were and could still build just not the 50-story building they wanted to. Even if it was a taking, compensation provided through TDRs 
· look to three things to determine if it is a taking:
· (1) economic impact
· More likely a taking: the regulation denies the owner an economically viable use of the land (Lucas) ; the regulation destroys almost all the value of property in a manner unjustified by a sufficient public interest 
· Less likely a taking: the diminution in value, even if great, is justified by a sufficiently strong public interest in protecting the public from harm
· (2) character of the government action
· more likely a taking: a forced permanent physical invasion of property (Loretto); extraction of a benefit for the good of the community or a forced transfer of property rights from A to B
· less likely a taking:
· regulation of property use in a manner that achieves an average reciprocity of advantage (Euclid)
· a limitation on property use designed to protect the community from harm or to respond to negative externalities 
· a choice between incompatible property interests 
· (3) reasonable investment-backed expectations
· more likely a taking: it interferes with vested rights, such as investment based on reasonable reliance on prior regulatory approvals or laws unless those regulations can be justified as preventing a nuisance or other harm caused by the property use; it interferes with an existing present use of the property
· less likely a taking: it imposes an opportunity loss - preventing the owner from realizing the benefits of a contemplated future use (Penn); the change in the law is one that could or should have been anticipated such that the owner’s reliance on the continuation of prior law was unreasonable; the regulation of a contractual relationship rather than a forced transfer of property interests from one person to another 
· can exist even if you come into ownership after regulation enacted (see Palazzolo below) 
· NOTE ON TRANSFERRABLE DEVELOPMENT RIGHTS (TDRs): 
· TDR’s are the ability to transfer development rights from one restricted parcel to other parcels in the city. 
· Here, Ct said value of TDRs was significant because P’s owned many other parcels which were not landmarks and thus helped offset their reasonable investment backed expectations. 
· In general, they encourage the government to regulate everything! (down regulate one area and make exceptions to get what you want in another area) 
· Denial of all economically viable use of land: a taking occurs where an owner has been deprived of all economically viable use of his land; per se taking
· the fact that a particular use has been foreclosed is not enough 
· but a total and permanent ban on the building of any structure on the property is likely to be enough to deny the owner “all economically viable use” of his land and automatically constitute a taking
· comparable to a physical taking because all use is gone
· old way of distinguishing between public harm (taking) / benefit (regulation) is stupid because smart gov will always say it is to prevent harm so they don’t have to pay 
· LUCAS v. SOUTH CAROLINA COASTAL COUNCIL: P bought two beachfront parcels with the intention of building homes on them. City passed an ordinance saying no building allowed to protect the coastline. 
· Ct says he has been deprived of all economically viable uses for the property and therefore a taking exists even though the state is trying to protect the health and safety of the residents 
· PALAZZOLO v. RHODE ISLAND: P bought land for development through a corp he made with partners who he then bought out. Stopped paying his taxes, corp was dissolved, and he was granted sole ownership. He submitted applications for development but they were repeatedly denied under regulations he created before he became the sole owner. P claims a taking.
· Ct says no taking because there was still economic value in a part of the land which was not regulated based on Lucas (5%). But they also make two clarifying points:
· (1) Ct says you can still have reasonable investment backed expectations even if you come into ownership after the regulation is enacted. Thus, P may have a claim here even though he came into sole ownership after regulations enacted 
· (2) Ct says that if some economic value remains, there may still be a taking. Depends on the circumstances. 
· Temporary Moratorium on development: a regulation that affects only a portion of the parcel - whether limited by time, use or space - does not deprive the owner of all economically beneficial use but requires a careful examination and weighing of all the relevant circumstances to decide if a taking occurred 
· TAHOE-SIERRA PRESERVATION COUNCIL v. TAHOE REGIONAL PLANNING AGENCY: P wanted to develop property in Tahoe were not allowed to build on for six years. Ct refused to find a categorical right to compensation for temporary delay but said it should be based on the circumstances of the case.

Exactions
· Generally
· local government measures that require developers to provide goods and services or pay money (called impact fees) as a conditions for getting project approval 
· gives municipalities a tremendous amount of discretion in deciding how land should be developed and put to use
· Two elements required of all exactions if they are to NOT be found a taking (no compensation):
· (1)  “Essential Nexus” Requirement
· there must be a sufficient logical connection between the land use regulation and the exactions
· NOLLAN v. CA COASTAL COMMISSION: P had beachfront property and near their property is a public park and a public beach. There is a wall that separates the two. P bought the lot with the intention of building a three bedroom house, like the surrounding house, but D will only approve if they allow an easement over their property that allows the public to get from the park to the beach. D argues that the house will block the view of the beach and thus people will be less likely to go. 
· This is a taking because there is no essential nexus! Missing a sufficient logical connection between the easement and the reason we weren’t going to let them build their bigger house to begin with (visual beach access) 
· NOTE: Ct also says land use regulation does not constitute a taking if it substantially advances legitimate state interests But this language is now OUT. You can use it for authority for the idea that there will be stricter scrutiny between means gov is trying to achieve and the ends they try to use to achieve them but ONLY in exactions. 
· (2) “Rough Proportionality” requirement:
· when a city conditions a building permit on some “Give back” by the owner, there must be a “rough proportionality” between the burdens on the public that the building permit would bring about, and the benefit to the public through the give back
· DOLAN v. CITY OF TIGARD: P wanted to enlarge her business on existing property. D issued her a permit to do so on the condition that she would convey a 15-ft strip of land on her property to the city to be used as a bicycle pathway (10% of land). D claimed two purposes: (1) P’s paving would increase danger of flooding so keeping it unpaved would alleviate this danger and (2) bigger store would increase traffic to her site and the bike path would incentivize people to ride bikes and therefore decrease car traffic. 
· Ct held it was a taking
· (1) the “essential nexus” existed between the permit condition exacted by the city and the “legitimate state interest” being pursued.
· (2) BUT the city had not satisfied the “rough proportionality” requirement because they said only that the bike path “could” decrease traffic (have to say that it would or was likely to) 

If you miss on per se takings (Lucas and Loretto) then Penn Central and Penn Coal 
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