Property Outline – Petherbridge (Fall 2014)		1
To establish ownership of an unowned object or to be a finder, a person must have the intent to possess the unpossessed object and perfect the possession (i.e., capture it). [Pierson v. Post]

Theories
1. [bookmark: _GoBack]Occupancy Theory (Blackstone): description of how property rights developed; (1) in the beginning, there were plenty of resources and few people, so no property (2) then as resources became more scarce and valuable because there were more people, transient property rights (yours while you were in actual possession) and rivalry (3) then as there were even more people and scarcer resources, absolute dominion
2. Labor Theory (Locke): in the beginning, all the world is the commons; you are born with property in your own body, which you can mix (labor) with unpossessed objects to possess them for yourself, as long as there is enough for others
3. Theory of Property Rights (Demsetz): theory of when property rights will emerge – when it is economic to internalize externalities (harm or benefit to others that the owner does not consider when deciding how to use his property because it does not directly impact him)
· Tragedy of the Commons: individuals acting according to their own self-interests will deplete some common resource; not enough property rights
· Tragedy of the Anticommons: too many property rights will prevent a resource from being used because of a coordination breakdown

Property in Intangibles (Intellectual Property)
Property is limited to the chattel that embodies the invention unless there is a right at common law or by statute (e.g., Copyright Act, Patent Act, Uniform Trade Secrets Act); others may imitate at their pleasure. [Cheney Bros. v. Doris Silk]


1. Copyright
a. Subject Matter:
i. Original work of authorship
ii. Fixed in a tangible medium of expression.
b. Infringement (right to exclude):
i. Copying: (1) literal or (2) access and substantial similarity.
ii. Improper Appropriation: “substantially similar” works – with respect to the protected expression – in the eyes of an ordinary or reasonable observer.
c. Exception to Infringement (rights in others): Fair Use Defense

SUBJECT MATTER
There is a quasi property interest in news between wire services.  It is unfair business for one wire service to distribute the news collected by its competitor. [INS v. AP]
· Hot News: for a transient period of time, INS cannot take AP’s news publications
Facts/Expression Dichotomy: facts are not copyrightable, but a compilation of facts might be; to be copyrightable, a work must be original to the author, which means (1) it was independently created by the author and (2) possesses a minimal degree of creativity. [Feist v. Rural: white pages of a phone book are not copyrightable]
Idea/Expression Dichotomy: ideas are not copyrightable [Baker v. Selden: blank account-books are not copyrightable; the explanation is copyrightable, but the use has to be patented if anything]
Idea/Expression Inseparability or Merger: if an idea and its expression are so closely intertwined that they have merged, there is no protectable expression; the closer the idea and expression are the less likely the expression will be copyrightable. [Morrissey v. Procter & Gamble: a sweepstakes entry rule with only a limited number of possible expressions is not copyrightable]
Conceptual Separability: where design elements can be identified as reflecting the designer’s artistic judgment exercised independently of functional influences, conceptual separability exists, and the design can be copyrighted; the more useful something becomes the harder it is to copyright it because you cannot copyright the use. [Brandir v. Cascade Pacific Lumber: the ribbon bike rack was not copyrightable because the design was not separable from the function; majority focuses on artistic influence as a rule]
· Policy Concern: if we allow useful, functional things to be protected and they are protected for too long of a time without going through a rigorous process (e.g., patent application), people could exclude others from enjoying the benefits of the work

INFRINGEMENT
Copyright infringement requires the copying and improper appropriation of a copyrighted work. [Arnstein v. Porter: popular music]
1. Copying is determined by (1) identical reproduction or (2) access and substantial similarity.
2. Improper appropriation is determined by the substantial similarity to the ordinary or reasonable observer.
“Triangle Diagrams”: Copying abstractions in a work is not necessarily infringement because the copyrightable content exists in the specific details in the work. [Nichols v. Universal Pictures: the court analyzed the line between the ideas, which are not copyrightable, and the expressions of the play]
A visual image, which would be recognized by the average person as having been appropriated from a copyrighted work, infringes on that copyright. [Steinberg v. Columbia Pictures: D used, in a clearly recognizable fashion, an illustration for its movie poster based on P’s illustration for The New Yorker magazine.]

EXCEPTIONS
Fair Use Test:
1. Purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes (e.g., criticism, comment, news reporting, teaching, scholarship, or research)
2. Nature of the copyrighted work (e.g., unpublished presidential memoirs)
3. Amount and substantiality of the portion used in relation to the copyrighted work as a whole
4. Effect of the use upon the potential market for or the value of the copyrighted work
[Harper & Row v. Nation: although Nation was reporting the news by publishing Ford’s pardon of Nixon, the court went applied all the above factors and determined it was not fair use.]
The policy of the fair use doctrine is to cure market failure from the long term of copyright (life of the author + 70 years).

2. Patent
a. Subject Matter: invention or discovery of any new or useful process, machine, manufacture, or composition of matter, or any new or useful improvement thereof
b. Infringement (right to exclude)
i. Forms: (1) literal infringement or (2) infringement by the doctrine of equivalents
ii. 2-Step (how to determine infringement):
1. Define the invention by properly interpreting the claims (i.e., perform claim construction)
2. Compare construed claims to the accused device, and if each and every claim (limitation) is present literally or equivalently on the accused device, then infringement.
c. Exception to Infringement (rights in others): Experimental Use Defense

SUBJECT MATTER
Anything under the sun that is made by man is included in the statutory subject matter.  But, the laws of nature, physical phenomena, and abstract ideas are not patentable.  Living organisms are patentable. [Diamond v. Chakrabarty: P’s artificially created bacteria is patentable]
Purification that gives something a new use, e.g., purified Adrenalin is medically useful, is patentable. [Parke-Davis v. Mulford]
Patentable claims do not become invalid because they include a mathematical formula. [Diamond v. Diehr: the mathematical formula is not patentable, but the process that includes it for curing rubber is patentable]

INFRINGEMENT
All elements of the patent’s claim must be present on the accused product for there to be infringement. [Larami v. Amron: super-soaker is missing one of the claims of P’s water gun patent, so it is not infringement]

EXCEPTIONS
Experimental use is a very narrow and strictly limited defense: for amusement, to satisfy idle curiosity, or for strictly philosophical inquiry.  Experimental use does not apply when it has definite, cognizable, and not insubstantial commercial purposes. [Madey v. Duke University: Duke’s use did not qualify for the defense because it was furthering its legitimate business objectives and commercial gains (e.g., research grants, students, and faculty)]

3. Trade Secrets (fact-intensive)
a. Trade Secret
i. Information: including a formula, pattern, compilation, program, device, method, technique or process
ii. Valuable because it is a secret: derives independent economic value, actual or potential, from not being generally known or readily ascertained by other persons who could gain economic value from its disclosure or use
iii. Subject to reasonable efforts to keep secret
b. Misappropriation (right to exclude): either improper means or breach of confidence
i. Improper Means: includes theft, bribery, misrepresentation, breach or inducement of a breach of a duty to maintain secrecy, or espionage through electronic or other means (e.g., finding a lost laptop on a train with trade secrets on it)
ii. Breach of Confidence: acquired by proper means but then used without permission
c. Exception to Misappropriation (rights in others): Proper Means Defense
i. Discovery by independent invention
ii. Reverse engineering
iii. Observation of the item in public use or on public display
iv. Obtaining it from public literature

SUBJECT MATTER
A process taken as a whole may constitute a trade secret in some industries. [Metallurgical v. Fourtek: a jury could have found that the modifications to the zinc-recovery furnace were a trade secret because (1) Metallurgical (P) took security measures to maintain its secrecy, e.g., restricted access, (2) P incurred costs to devise the trade secret, and (3) the trade secret was valuable to P by giving P an advantage over competitors.]
· Trade Secrets Vs. Patents: maybe this subject matter is not patentable, so it would be risky to publicize it and fail to get patent protection; patents are expensive in litigation to get the patent issued; patents expire; patents are probabilistic, and someone might not have protection of what she wants
· Examples of proof that the trade secret is independently economically valuable: (1) efforts to keep it a secret because it is valuable, (2) competitor’s efforts to acquire the secret, (3) profits as a result of the secret, (4) the profit increase of the misappropriator’s business after acquiring the secret, and (5) the money, time, and effort spent on research and development of the secret
· Trade secrets must be secret within the particular industry in question, and if it is readily ascertainable by proper means, it is not a trade secret.  However, courts care how one acquired the secret and will ignore its ascertainability if it was acquired by improper means.

MISAPPROPRIATION
One may have been found to improperly acquired another’s trade secrets without having committed illegal or fraudulent conduct.  Precautions that could have been taken to secure the trade secret do not have to be taken if they are unreasonable. [DuPont v. Christopher: we do not expect DuPont to take unreasonable efforts to maintain secrecy, e.g., to build a roof over the construction site so that D would not take aerial photographs of the trade secret.]
· Policy for having trade secret law: we want businesses to spend their money on productive things (efficient economic behavior), rather than on security or stealing; we want to preserve standards of commercial morality; we want to promote innovation and investment in development
Acquiring the trade secret by proper means can still lead to misappropriation if there is a breach of confidence. [Smith v. Dravo: there was an implied confidential relationship that Dravo could only examine the trade secret to negotiate buying Smith’s business, so Dravo misappropriated when he declined the sale and began selling similar shipping containers himself.]

EXCEPTIONS
Reverse engineering is proper means to acquiring a trade secret, and thus, it is a defense to misappropriation.  Reverse engineering is starting with the known product and working backward to find the method by which it was developed. [Kadant v. Seeley Machine: just because a former employee of Kadant began working for Seeley and Seeley began using Kadant’s trade secret did not mean Seeley used improper means to obtain it.  Seeley could have used reverse engineering to discover the trade secret.]

Property
Property is: (1) the objective dimensions – the thing, (2) the rights of the property owner – the right to exclude others, and (3) the rights of others (non-owners), e.g., fair use, experimental use, necessity, custom, and public policy.

An owner has the right to exclude others from her property.
· Trespass: unlawful interference with the possession of another; general remedy for trespass is monetary damages
· Jacque v. Steenberg Homes: when nominal damages (for technical trespass but no actual harm) are awarded for an intentional trespass to land, punitive damages (deterrence policy) may be awarded as well; without punitive damages, trespassers would do whatever they wanted for the nominal fee (e.g., $1)
· Hinman v. Pacific Air Transport: the ad coelum rule does not confer an unlimited right to restrict access to the airspace above one’s land; the law protects owner’s land that she is enjoying
· Baker v. Howard County Hunt: a court may grant an injunction for trespasses only occurring intermittently; equity courts can issue mandatory decrees directing individuals to perform certain acts, while common law only offers awards of damages (equity defenses/doctrines: unclean hands, estoppel, laches i.e. statute of limitations); if you could only get monetary damages, you would have to sue every time there was a trespass

The exceptions to the right to exclude give rights to others in the owner’s property (e.g., fair use, experimental use; see below).
1. Necessity: actions that would normally constitute trespass are not under circumstances of necessity [Ploof v. Putnam: P docks his boat on D’s island to save the boat and his family from destruction or injury during a storm]
· Examples: to rescue property from being destroyed, especially to preserve human life, doing one’s best to retrieve her animals that have wandered, temporarily crossing over adjoining land because the highway is obstructed
2. Custom [McConico v. Singleton: Others have the right to hunt on unimproved, unenclosed lands.]
3. Public Accommodations Laws: such owners are subject to a general duty of nondiscrimination
4. Public Policy [State v. Shack: must balance the competing needs of the owner and others; an employer cannot deny his worker access to public services] [Uston v. Resorts: A person has the right to reasonable access to public property as long as she does not threaten the security of others or disrupts the operations of the place; property owners using their property as an instrument (public) cannot exclude others arbitrarily]

Subsequent Acquisition of Property
When a person’s tissues are extracted as part of a medical procedure, the patient does not continue to “own” the extracted materials, so as to control how they are used for scientific and commercial purposes. [Moore v. Regents: P sued for trover (monetary value; replevin is suing for the property’s return); the court held there was no conversion (when someone exercises property rights over another’s property, i.e., acting like the owner)]

1. Finders
a. To establish ownership of an unowned object or to be a finder, a person must have the intent to possess the unpossessed object and perfect the possession (i.e., capture it). [Pierson v. Post]
b. As a general rule, a finder establishes rights in a found object superior to all except the rightful owner or a previous possessor. [Armory v. Delamirie]
c. Exceptions to the General Rule of Finders:
i. Categories of “Found”
1. Abandoned: where Owner voluntarily and intentionally relinquishes ownership with the intent to give up title and possession, e.g., throw a broken necklace in the trash; becomes common property subject anew to the rule of capture
2. Lost: where Owner unintentionally and involuntarily parts with possession, e.g., a ring falls through a hole in a pocket
3. Mislaid: where Owner intentionally places property somewhere and forgets where it is, e.g., places a wallet on bar and leaves without remembering to pick it up
ii. Locus Where Chattel is Found
1. A finder is ordinarily entitled to lost objects found in a public place. [Bridges v. Hawkesworth: lost bank notes found on floor of public area of place of business]
2. Objects buried in or attached to the ground belong to the landowner. [Elwes v. Brigg Gas Co.: lessor prevails over a lessee with a 99-year lease who finds a prehistoric ship buried in the ground] [Staffordshire Water Co. b. Sharman: property owner prevails over pond cleaner (contractor) who finds rings embedded in the bottom of a pond he was hired to clean]
3. Lost objects found in a house belong to a finder when the house owner has never possessed the real estate, the house has been requisitioned and is occupied by the military at the time the object is found, and the finder acts commendably by reporting the find to the authorities. [Hannah v. Peel] Other relevant facts include that the landowner does not have prior knowledge of the presence of the object and that the finder is present in the house as a consequence of the requisition.
4. A shop owner rather than a finder is entitled to possession of mislaid objects found in a public area of the shop. [McAvoy v. Medina: a purse mislaid in the waiting area of a barber shop goes to the shop owner]
· Policy: by giving possession to the shop owner, the original owner is more likely to recover possession.

2. Adverse Possession (AP): the running of the statute of limitations against an owner; adverse possessor gets ownership back to when he first came into possession (backdates)
LAND
Theories: AP has the ability to reduce ownership disputes; gets rid of old, stale land; constantly cleans up ownership and settles title; by protecting the possessor, we are likely protecting the true owner; the moral theory emphasizes that we protect the person who relies on the land.
Elements:
1. Actual and Exclusive: if not exclusive, we could not know who the adverse possessor was; adverse possessor needs to act like the genuine owner.
2. Open and Notorious: AP has to give notice to the true owner, so he could exercise the right to eject the trespassor.
3. Hostile/Claim of Title/Claim of Right: must be against the true owner’s permission.
4. Continuous: for the statute of limitations; moral theory of AP (reliance).
Title to a parcel may vest in an adverse possessor who occupies the parcel under claim of right, protects the parcel by an enclosure, improves or cultivates the parcel, and maintains that state of affairs for the statutory period. [Van Valkenburgh v. Lutz: actual (no firm boundaries and improvements), hostile (state of mind that he was not the owner)]
· Color of Title: written instrument makes it easier to satisfy the quality of possession required by AP and defines the boundaries (you acquire the whole parcel even if you only adversely possess part)
Mistakenly entering land believing it to be your own does not prevent adverse possession.  In order to be open and notorious, a minor encroachment along a boundary line must be known to the true owner. [Mannillo v. Gorski: open and notorious, hostile]
Continuous possession is satisfied so long as the adverse possessor is possessing the land for the reasonable amount of time to be expected by the true owner.  Tacking is permitted only for successive possessors in privity (if there is a reasonable connection between predecessors and successive possessors). [Howard v. Kunto: continuous (summer homes are only occupied in the summer)]
· Disability Statutes: the statute of limitations will not run if you have a disability (minor age, insanity, imprisoned) at the time when an adverse possessor enters your land until 5 years after you are cured of the disability; you cannot tack disabilities.
G/R: One cannot adversely possess against the government.
CHATTEL
If you exercise due diligence to recover and find your property, the statute of limitations will not run until you discover who is possession of your chattel. [O’Keeffe v. Snyder: discovery rule]
Rule Options:
1. Strictly Apply Statute of Limitations (Trial Court)
2. Apply Elements of Adverse Possession (Appellate Court)
3. Discovery Rule (Supreme Court) – Default Rule
4. Statute of Limitations Will Not Run Until Demand Property Back (New York)

3. Gifts: elements are (1) intent, (2) delivery, and (3) acceptance, which is presumed for valuable gifts unless there is a clear refusal.
Delivery: manual, constructive (e.g., key), symbolic (e.g., ceremonial, written instrument); can occur before intent
Actual manual delivery must occur when the property is capable of being delivered.  Constructive delivery can suffice for property that cannot be actually delivered, e.g., a key to a locked piece of furniture for everything that would typically be in a piece of furniture like that. [Newman v. Bost]
An inter vivos gift requires the owner to make an irrevocable present transfer of ownership.  Symbolic delivery is sufficient through a letter transferring ownership when the donor wishes to maintain a life estate and gift a remainder. [Gruen v. Gruen: more generous than Newman regarding delivery requirements]

Concurrent Interests
1. Joint Tenancy requires unities of: (1) time, (2) title, (3) interest, and (4) possession; interest unity is not necessary in CA jurisdiction because we care about the grantor’s intent, and she can grant different sized shares in joint tenancies; joint tenancies have survivorship rights, from which the survivors enjoy the co-owner’s share when she dies (joint tenants are considered to be one person, so the full property will remain in the survivors)
· Severance: A joint tenant can unilaterally sever a joint tenancy and create a tenancy in common by conveying the property to herself as a tenant in common. [Riddle v. Harmon: P’s ex-wife wrote a deed for herself conveying her share of the joint tenancy.]
· Failing to Sever: A mortgage on the property does not sever the joint tenancy as long as payments are being made, and the mortgage will disappear at the joint tenant’s death. [Harms v. Sprague: surviving tenant acquires all the property after his brother’s death; lenders bear the burden to protect themselves and get notice of the interest in land.]
2. Tenancy in Common
a. Severance: to determine whether to partition by sale or in kind, courts must analyze the best interests of all the parties. [Delfino v. Vealencis]
i. Partition by Sale: property is sold, and the profits are split among the tenants; practical when the shares are so small (e.g., when too many tenants) that they would be valueless in kind; economic benefit often
1. Is it practical?
2. Would it benefit both parties?
ii. Partition in Kind: court’s default decision; property is physically divided among the tenants; in Delfino, the court chose partition in kind to protect the tenant with the intangible benefit of keeping her same house
b. Ouster: a tenant must prevent another tenant from using the property before she is required to pay that non-occupying tenant rent for her use. [Spiller v. Mackereth: a letter demanding rent or half-use is insufficient to show that the occupying tenant needs to pay=majority rule (encourages tenants to attempt to make use of the property); minority rule=letter is sufficient (discourages partition)]
c. A joint tenant can lease anything less than or equal to her rights in the joint tenancy. [Schwartzbaugh v. Sampson: lease by one co-tenant cannot be cancelled by the other]

Judicial Control of Land Use: Nuisances
1. A nuisance is non-physical, non-trespassory invasion of land that substantially interferes with a neighbor’s use and enjoyment of her land (e.g., smoke, odors, etc.).
a. Elements: (1) intentional, i.e., purpose or knowledge, and (2) unreasonable.
b. Purpose: to separate property uses that are harmful to one another.
A person, who intentionally creates or maintains a nuisance, is liable for the resulting injury regardless of the care taken to avoid such injury. [Morgan v. High Penn Oil: negligence is not the appropriate standard to determine liability for nuisances.]
2. Hypos
a. A cemetery built next to a single-family home: social value of the cemetery outweighs the harm to the home so probably not a nuisance
b. A liquor store built next to a single-family home: probably not a nuisance
c. A church built next to an adult bookstore: probably not a nuisance because the bookstore is an overly sensitive neighbor
3. Recovery: g/r – injunction for nuisance
a. Even when there is a nuisance, the court must balance the equities (consideration of the injury to D and the public if injunction and the injury to P if no injunction) to determine if an injunction should be granted. [Estancias v. Dallas: a/c unit of apartment building]
b. Exception, but concern for buying the right to be a nuisance [Bloomer v. Atlantic Cement: abandons the g/r because of the utility of the cement plant outweighs the nuisance (i.e., 300 jobs & $45mil vs. $185k permanent damages); entered injunction conditional on D paying permanent damages]

Private Control of Land Use
1. Easements: dominant estate benefits and servient estate is burdened; g/r is that the grant must be written down (statue of frauds)
a. Appurtenant: stuck to the land and goes to the new owner
b. In Gross: personal
The grantor’s intent is the only thing that matters in determining if an easement was granted.  Courts should first look at the language in the deed then at the circumstances surrounding the conveyance when determining intent. [Willard v. First Church of Christ, Scientist: the grantor was a member of the church to whom the easement benefitted; the deed reserved an interest for the church, but the church was not a party to the lease.]
2. Implied Easements (exceptions to g/r that easements must be expressed in the deed)
a. Easement by Estoppel (irrevocable license – minority rule: Kentucky) [Holbrook v. Taylor: fairness because P came to rely on the road because D allowed P to use it and spend $ building P’s house]
· Majority Rule (New York): licenses are always revocable; P needs to approach D for an easement; P should not spend $ on reliance of the license
b. Easement of Necessity: (1) necessity, i.e., comfortable enjoyment of property, and (2) notice; reasonable decision under the circumstances [Van Sandt v. Royster: owner of 3 lots installed a lateral sewer then divided the property; P should have known about the easement because he inspected the property and saw the indoor plumbing]
· When the seller keeps the dominant parcel and sells the servient but grants a deed promising no encumberances (general warranty deed), a court would be stricter in not finding an easement of necessity; when the seller keeps the servient parcel, a court would be more generous in finding an easement of necessity
c. No Easement: to determine if there was an easement, the court must look back at the time of the common owner and see if the easement was a necessity, not just a convenience, at the time of the severance of the dominant and servient estates. [Othen v. Rosier]
· Not by Estoppel: majority rule applies in Texas – licenses are revocable; even though P relied on the easement by spending resources on his property
· Not of Necessity: P’s easement was implied from prior use, not necessity; the original necessity might have been somewhere else
· Not by Prescription: unsure of actual boundaries, not hostile (D is using it too and permitting P to use it), did not meet the statute of limitations
3. Scope of the Easement: what the grant entitles you to do; g/r is that injunction is the remedy for misuse of an easement
You cannot expand the easement to benefit non-dominant parcels. [Brown v. Voss: A was servient and B was dominant, D wanted to build a house spanning B and C; reasonable exception to g/r and demands $1 nominal damages because balancing of equities and there is no remedy of real damages if P had to keep suing D for violating the injunction]
You cannot use an easement for a different purpose than was reasonably foreseeable when the easement was granted.  An easement is abandoned if it is not used with either present intent to relinquish the easement or a purpose inconsistent with its future existence. [Preseault v. United States: recreational trail is outside the scope of an easement for railroad purposes; it was abandoned because no move had been made to reinstate the railroad service.]
4. Negative Easements/Equitable Servitudes: limit on property rights; problem for successors who are not parties to the contract; remedy is an injunction
a. Intent to bind successors
b. Notice for successors of restrictions
c. Touch and Concern land: relates to use and enjoyment of the land; has to relate enough to land in a seeable way; unless you see something completely arbitrary, it will touch and concern
· Promises that fail tend to be affirmative and have nothing to do with the land (e.g., successor must use raw materials, like lumber, on neighboring parcel for business, like lumber business)
· Negative Covenant: only build a single-family residence
· Affirmative Covenant: repair the fence between two parcels; pay $ to the homeowners’ association
Equitable servitudes are enforceable. [Tulk v. Moxhay]
If there is a restriction on one lot, then the restriction is implied for all the benefitting lots. [Sanborn v. McLean: common owner had a plan for all the land to be residential and that plan came into existence when the first restriction was conveyed.]

Legislative Control of Land Use: Zoning
The purpose of zoning is to arrange uses in the most efficient way and separate uses that would be harmful to one another (i.e., prevent nuisances).
Zoning is constitutional.  If the justification is rationally related (ordinance arguably serves a public purpose), then it is constitutional.  There must be a connection between police power and public welfare. [Village of Euclid v. Ambler Realty Co.: made analogies to nuisance law; keep industries (nuisance) out of residential area and keep apartments (nuisance) away from family homes]
Amortization (termination of a lawful, preexisting, and nonconforming use) is unconstitutional in Pennsylvania. [PA Northwestern Distributors, Inc. v. Zoning Hearing Board: ordinance required an adult bookstore to comply (vacate or change business) within 90 days]
· Abandonment, destruction, nuisance declaration, and illegalizing a use get rid of the business without amortization.
· Generally speaking one can expand a preexisting, nonconforming use or transfer it to another owner.
Aesthetic zoning is constitutional.  Such ordinances police the general welfare of not decreasing others’ property values and thus decreasing property taxes, which fund schools, roads, fire departments, etc. [Stoyanoff v. Berkeley: an ultra modern house could not be built next to colonial homes because it was grotesque and did not conform with the rest of the community.]
An ordinance banning signage is unconstitutional and violates the 1st Amendment.  On the other hand, the physical characteristics of signs can be regulated. [City of Ladue v. Gilleo: a woman displayed signs protesting the ongoing war.]

Takings
Takings Clause of the 5th Amendment: [N]or shall private property be taken for public use, without just compensation.
1. Just Compensation=fair market value
2. Public Use [Kelo v. City of New London]
a. Majority: public use=public purpose; rational basis review (rationally related to some reasonable public purpose); very deferential to the legislature
b. Concurrence: public use=meaningful rational basis; if the facts are fishy, then the courts have power to scrutinize more
c. Dissent: traditional definition of public use; categorical approach (only three uses)
i. Government ownership: schools, roads
ii. Common carrier: trains, stadium
iii. Removal of serious public harm: D.C. slums (Berman), Hawaiian feudal lands (Midkiff)
d. Dissent: (1) government ownership and (2) common carrier
3. Taking: conferring a public benefit vs. preventing a public harm; categorical approach
Any permanent physical occupation is a taking (per se/bright line rule).  Regulating to confer a public benefit is usually a taking. [Loretto v. Teleprompter Manhattan: cable installation required on apartment buildings]
· Hypo: a law requiring landlords to build a pool on the roof or have peepholes, mirrors, fire extinguishers, and mailboxes in the building is not a Loretto taking because there is no third party (focus is on the right to exclude)
Regulating a nuisance or nuisance-like, noxious use is never a taking.  One does not have the right to make a nuisance of herself. [Hadacheck v. Sebastian: brick-making in LA]
4. Regulatory Takings (outside of the Loretto/Hadacheck categorical rule, i.e., no permanent physical occupation or noxious use): Lucas or Penn Central
A regulation is a taking when the diminution in property value reaches a certain magnitude. [Penn Coal v. Mahon: economic impact would be the elimination of profits from mining the support estate; public interest would be the surface owner’s safety, which would be solved by D giving P notice; not that big of a public purpose but a significant economic impact]
Factors to consider when determining whether there has been a taking: (1) extent of the economic impact, (2) the character of the government action (e.g., degree of intrusiveness), and (3) interference with reasonable investment-backed expectations.  Courts look at the parcel as a whole. [Penn Central v. City of New York: public purpose to protect historic landmarks; economic impact is that P can use the station exactly as it has been and gets TDRs]
· Problem with TDR: allows the government to essentially print $ by regulating all over and compensating by loosening up in one spot
If a regulation takes all economic value from the property, then it is a taking.  It is not a taking though if the use is not permitted under background principles of nuisance or property law. [Lucas v. South Carolina Coastal Counsel: trusts the trial judges over the legislators because it is impossible to distinguish between preventing harm and conferring a benefit]
· If you do not have a Lucas taking, then do Penn Central analysis.
Even if it does not deprive all economic value, a regulation might be a taking if it goes too far in light of the owner’s reasonable investment backed expectations.  You can still have reasonable investment backed expectations if you buy restricted land. [Palazzolo v. Rhode Island: P acquired title to the land after the regulation was in place and would lose 94% of his economic value]
Time is another consideration for the property denominator of what is being taken. [Tahoe Sierra Preservation Council v. Tahoe Regional Planning Agency: no building was allowed for 32 months and this was not a taking.]
5. Exactions: a municipality restricts development unless the developer pays (e.g., $, extra land for a new street lane, etc.); conditional building permits
a. There must be an essential nexus (logical connection) between the permit condition and the legitimate state interest.  Courts have stricter scrutiny for legislative exactions than for takings. [Nollan v. California Coastal Commission: an easement across the beach did not serve the purpose of compensating the loss of psychological access (view) of the beach because of the house]
b. There must be a rough proportionality between the public benefit of the permit condition and the public harm caused by the development.  The city needs to show an individualized determination (evidence) that the condition and the alleviated harm are connected. [Dolan v. City of Tigard: the city failed to show why a public rather than private floodplain was required to control flooding]
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