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Property Outline
Fall 2014 – Petherbridge

I) Acquisition of Property Rights & Some Theories of Property
A. What is property?
a) Interest in a thing, tangible or intangible, protected against invasion by others.
b) Study of property is the study of the relationship between people with respect to things we call property, not the relationship of a person/owner to the property.
c) Bundle of rights: right to possess, the right to use, the right to exclude, right to transfer
d) Three core elements:
(i) Right to exclusive possession
(ii) Right to exclusive use
(iii) Right to dispose or transfer
B. What is possession?
a) Possession: having or holding property in one’s power, exercise of dominion over property (somewhat ambiguous and difficult to qualify).
(i) Showing the world you have separated something from the commons of unowned things, or things owned by others.
b) Constructive Possession: control or dominion over a property without actual possession or custody of it.  (Adding “constructive” before a term indicates that the state of affairs as in the word that follows exists even though it does not – here “constructive” property essentially means “property” even in the absence of the actual/physical possession of the property.
C. Blackstone—Occupancy Theory/Principle of First in Time
a) Avarice eventually led to scarcity and the institution of private property became necessary to preserve peace 
(i) When there are few people, resources are plentiful.  Populations grow and transient property develops.  Now there are less resources.
· Pick up a bunch of apples, put them down and walk away, now others can pick up.  Eventually, there are a shortage of apples.
b) Taking possession of an unknown thing is the only way to acquire ownership of it, being first justifies ownership.
(i) Viewed the institution of property as an agreement among men legalizing what each had already grabbed.
(ii) Every man has an equal right to “grab.”
c) Consequences
(i) Does not limit grabbing.
(ii) Without limits to grabbing, and shortage of things to grab, do people really have equal rights to grab?
· Solutions: trade develops, people find other work that doesn’t involve grabbing (doctors, lawyers, etc.)  Not necessarily a bad thing but not very normative.
· Pierson v. Post (Sup. Ct. NY – 1805)
(i) Demonstrates the rule of capture: mere pursuit does not constitute possession of a wild animal; one must wound, circumvent or otherwise ensnare it so as to deprive it of its natural liberty and subject it to control of pursuer to have property in it (actual possession).
1. Post never actually had property in the fox he was hunting because he had not deprived it of its natural liberty nor subjected it to control.  Therefore, Post’s claim against Pierson for killing and taking the fox while Post was in pursuit of it does not constitute a valid legal claim and decision was reversed.
d) Modern day: pertains to things that have a fugitive nature and no permanent natural boundaries (wander from place to place, such as natural resources like oil and water).
(i) Prior-Appropriation Doctrine: the rule of first in time - the person who first appropriates (captures) the water and puts it to reasonable and beneficial use has a right superior to later appropriators.
· Developed in western states when riparian rights doctrine wasn’t effective due to scarcity of surface waters.  
· Complications: encourages premature development and excessive diversion, rations poorly when supplies dwindle periodically
· Ex: A is working to put water to use and B starts after, but finishes first.  Depends where the “time” starts for first in time.  If you’re just looking at the finish line, applying Pierson v. Post, B has the right. 
· Ex: if A can pump water from his land, even if he’s drawing it from flowing to B’s land, it is considered that A “captured” the water from its natural state so can claim ownership of it.
(i) Also still applicable to wild animals (ex: Individual Transferrable Quotas in commercial fishing – fishermen can only capture so much, but they can sell their quotas to each other…see externalities, this is an example of limiting property which forces a transaction).
(ii) Consequences include over capture (ex: resources)
(iii) Solutions include reasonable use statutes, administrative and legislative programs
(iv) Remedies: money (most common traditional legal remedy), injunctions (getting the court to order someone to do something or not to do something).  
(v) Riparian-Rights Doctrine: owner of land along water source (riparian land) has a right to use the water, subject to the rights of other riparians.  (Claims lie in land itself being acquired by first possession, though otherwise unrelated to capture or first in time) – more common in eastern states
· Doesn’t account for relative productivity of land, encourages “bowling-alley” parcels of land perpendicular to stream banks, rations poorly when stream levels are low.
B. Locke’s Labor Theory
a) Everyone has property in his own person, and therefore property in the efforts put forth by his person.  Whatever is moved out of a person then and mixed with that labor is his property.  
b) Consequences: 
(i) Doesn’t account for comparative strengths of labor.
(ii) Doesn’t address inheritance.
(iii) Law of Accession
· Accession: property owner’s right to all that is added to the property.  
(i) Ex: A chops B’s trees and makes flower boxes from them (labor and addition of new material) – who owns the flower boxes if the trees were B’s first?  Locke would say A because of the addition of his labor.
(ii) Ex: C uses her own oils on D’s canvas to produce a valuable painting.  Who owns the final product?  Locke would say C.
(iii) Haslem v. Lockwood (in reading only, did not discuss in class) π piles up manure left on the street, leaves overnight and ∆ takes it claiming it was unattended and therefore abandoned.  Court held that the abandonment was in the animal owner’s leaving the poo on the street, π made it valuable by changing its original condition and shouldn’t lose his interest in it by leaving it for a reasonable period of time to procure the means to take it away.
C. Utilitarian: (Jeremy Bentham) 
a) Property is a human construction that depends solely on societal needs.
(i) By contrast, natural rights theory insists that property is independent of any societal declarations.
b) Greatest good for the greatest number (in the aggregate); measure of social effects.
c) Result of scarcity; we must protect what we possess.  Everyone wants this protection for his own property so upholds property in others.
d) Consequences:
(i) Doesn’t account for individual sacrifices and losses.  
D. Harold Demsetz—Economic Efficiency
a) Property:
(i) Economically efficient (response to scarcity)
(ii) An instrument of society; property rights derive their significance from the fact that they help form expectations about how to deal with others.  (i.e. how one can behave and one can expect to behave).
(iii) Conveys the right to benefit or harm oneself or others and who must pay whom to modify the actions taken by persons.  
(iv) Guide incentives to achieve greater internalization of externalities.
(v) Transactions, resulting from having property, increases internalization—transaction itself forces owner to consider externalities.
b) Externalities: a consequence or side effect of one’s economic activity, causing another to benefit without pay (positive) or to suffer without compensation (negative).
(i) An external cost or benefit is called an “externality” when the cost of weighing the effect to influence the decisions of one or more interacting persons is too high to make it worthwhile (i.e. “cost of transaction” exceeds the gains from internalizing)
· Costs: trading costs, legal costs due to prohibition of voluntary negotiations, etc.
· When transaction cots become sufficiently high, internalizing does not take place and resources are likely to be misused.
c) Internalizing: the process, usually a change in property rights, which enables the effects to bear on all interacting persons.
(i) Freeriding: when transactions confer collective or nonexclusive benefits on a group, it may be difficult to extract contributions from all the members (or equal contributions).  
(ii) Hold outs: when payments must be made to a group in order to carry out a transaction, unless each member accepts the payment, the transaction fails entirely.
d) The Emergence of Property Rights
(i) Labrador Peninsula Indians: property rights system changed in the direction of accounting for externalities associated with the fur trade.  Prior to fur trade, externalities of hunting and using animals for pelts were so small that they didn’t need to be internalized.  Once over-hunting began, there developed a need for husbandry, which requires protecting the animals, which requires land boundaries, which requires property rights.  
· Conversely, this did not happen in Southwestern Native American tribes because animals in those territories are nomadic grazers, so establishing boundaries is inefficient and the externality of not being able to raise them is not worth taking into account.
e) Types of property rights
(i) Communal: effects of person’s current activities on other members of community and on future generations are not taken into account because full costs are not borne by one person and getting all members to agree is too high a cost 
· A.k.a. “open access commons” & “public property”
· Tragedy of the commons: when multiple individuals, all acting independently, solely and rationally for themselves, ultimately deplete a shared resource, even when it is clear that this is not in anyone’s long-term interest.
(i) Ex: Someone wants to build a dam, they start building and another owner asks them to stop.  That person can agree to stop but someone else can start the same day.  If all owners won’t agree, dam never gets built.  (Assuming dam is a good thing for most).
(ii) Ex: Factory (privately owned) has environmental effects on an entire community’s air quality – all community members need to agree to try to negotiate with company.  
(ii) Private: concentrates costs and benefits by right to exclude so owners have incentive to utilize resources more efficiently (internalize).  
· Encourages transaction in that property owner can only economize as far as he can exclude; can’t exclude others from the property of another so if there is an externality affecting another property owner, they will need to interact to negotiate the best balance.  
· Costs are lower because less people need to participate in the transaction.  This assumes that the effects are only on a few people.
· A.k.a. “limited-access commons” (either one person, family or other form of concurrent ownership, even company but that’s larger scale)
· Ex: Building a dam helps me on my land, but may stop water from going to your land.  You can’t stop me from building it, but I can internalize the effects and make a transaction: ask you to pay me to access water or not build the dam. 
f) Tragedy of the Anti-Commons: essentially the opposite of the commons – many people control property, thus many people have the right to exclude others or veto a transfer.
(i) More people preventing use leads to underconsumption.
· Ex: Russian storefronts empty because multiple people had rights to different aspects of the shops (one to the display, one to the sales, one to the purchasing, etc.) and no one wanted to negotiate so store didn’t get used.  (People bribed government officials and mobsters to sell on the street instead).
g) The Semi-Commons – the Labrador tribes actually had a system wherein property owners could exclude others from hunting for commercial purposes, but common property system to hunt for personal consumption – guess what?  Beavers never over-harvested.
E. Coase- Transaction Costs
a) In a world without transaction costs (and different levels of advantage to transact), it doesn’t matter to whom property rights are assigned because they will be put to most efficient use in the end.
b) The person who values the resource most will automatically acquire it.
F. Policy Concerns:
a) Reward productivity and foster efficiency.
b) Create simple, easily enforceable rules.
c) Create property rules that are consistent with societal habits and customs.
d) Produce fairness in terms of prevailing cultural expectations of fairness.
e) Private property is essential to political freedom (alienable).

II) Possession by Creation & Intellectual Property
A. Copyright: anything created after 1978 is protected for the life of the author + 70 years, and term cannot be renewed.  
a) Policy: to promote the progress of science and useful arts, by securing for limited times to authors and inventors the exclusive right to their respective writings and discoveries.  Very utilitarian.
(i) Encourages people to engage in expressive works by protecting them to allow for some kind of reward (profit, recognition, etc.)
(ii) Encourages advertisement, marketing, etc. as a result.
(iii) Encourages others to make different works—more products/ideas on the market
b) Copyright attaches to original works of authorship, fixed in a tangible medium of expression (note: just because you find a new medium of expression to “fix” the work, doesn’t mean you can copy it).
B. Three elements: 
a) Originality: independent creation of the author, demonstrates minimal degree of creativity
b) Work of authorship: see 8 categories below (“literary works” includes computer programs)
c) Fixation: work must be fixed in some kind of tangible medium (ex: printed on a page, on a CD, a canvas, human skin, or computer hard drive).
(i) Copyright, Patent & Trademark grant limited monopolies over protected material.  The point of the monopolies is to promote creative activity; the point of the limits is to advance competition (which facilitates consumption, by holding down prices).  Balance is the goal.
C. § 102.  Subject matter of copyright: In general
a) Copyright protection subsists, in accordance with this title, in original works of authorship fixed in any tangible medium of expression, now known or later developed, from which they can be perceived, reproduced, or otherwise communicated, either directly or with the aid of a machine or device.  Works of authorship include the following categories:
(i) literary works;
(ii) musical works, including any accompanying words;
(iii) dramatic works, including any accompanying music;
(iv) pantomimes and choreographic works;
(v) pictoral, graphic, and sculptural works;
(vi) motion pictures and other audiovisual works;
(vii) sound recordings; and
(viii) architectural works.
b) In no case does copyright protection for an original work of authorship extend to any idea, procedure, process, system, method of operation, concept, principle, or discovery, regardless of the form in which it is described, explained, illustrated, or embodied in such work.
D. Law of Misappropriation
a) Branch of unfair competition law that protects new ideas.  Tries to answer the question of when imitation should be permissible because it will destroy incentive to create.
(i) INS v. AP (Supreme Court - 1918)
· INS was pirating AP’s news.  No copyright in news itself, only the expression. 
· Misrepresentation was not the issue.  It was misappropriation (unfair business practice) as between the parties as with respect to their property rights, not the rights of either party with the public (publici juris).  
· INS argued that once AP published news, it was common property again, available for INS to use.  Court held the issue was truly about whether only INS had the rights to use news (quasi property) for publication and profit.  
· The court found that INS’ actions did constitute unfair business practices because, although they were not attempting to call AP’s stories their own, they were benefiting from AP’s newsgathering efforts without bearing the expense of gathering the information. 
b) Problem: granting exclusive rights to information does not necessarily promote a market economy in that it does not encourage competition, which is dependent upon imitation.   
(i) Cheney Bros. v. Doris Silk Corp. (2nd Cir – 1929)
· Doris was copying CB’s patterns and selling for cheaper price; CB sued and relied on INS.  Hand’s opinion distinguished INS by saying that it was limited to news and that there was no copyright in fashion patterns since they were not inventions, and therefore free to copy.  Also, that copying encourages competition; it’s a good thing.  
· “In the absence of some right recognizable at common law, or under the statutes, a man’s property is limited to the chattels which embody his invention.  Others may imitate these at their pleasure.” – at this time, copyright had to be registered, Cheney hadn’t registered, so no common law protected was afforded to its designs.
E. Fact/Expression Dichotomy
a) Feist v. Rural (Supreme Court - 1991)
(i) Facts are not copyrightable, but assortments of facts are so long as they are compiled or arranged in an original or creative manner.  (Facts are not copyrightable, expression is).
(ii) Rural sued Feist for copyright infringement.  Feist had taken the compiled names, towns and telephone numbers in Rural’s telephone directory and used in their own directory.  Court held the information was not original to Rural so not protected by copyright.  Copyright only protects original works, not effort.  Court said INS v. AP was not just about “sweat of the brow” it had to do with news and competition regarding news, which loses value when published, unlike names, telephone numbers, and towns.
(iii) Policy: Court also does not want to unduly restrict access to information or allow a monopoly.
F. Idea/Expression Dichotomy
a) Baker v. Selden (Supreme Court – 1879)
(i) Ideas cannot be copyrighted.
(ii) Selden created accounting ledgers to execute a system of bookkeeping, Baker used similar ledger, Court held there was no infringement because there was no difference between the idea and the expression of the idea.  Copyright can’t attach to ideas, the ledgers were just reflection of the idea of the accounting system (formulas) – this gives us § 102(b) 
(iii) Policy: the object of a book on art, science, etc. is to communicate to the world the useful knowledge it contains—the copyright only protects the expression, otherwise we prevent expression of knowledge itself.  The novelty of the art or thing described has nothing to do with the validity of the copyright—that is protected by patent.
G. Merger or Idea/Expression Inseparability
a) Morrissey v. P&G (1st Cir – 1967)
(i) Where there is only one or but a few ways of expressing an idea, courts may find that the idea behind the work merges with its expression, resulting in work that is not copyrightable subject matter.
(ii) Morrissey sued Proctor & Gamble for copyright infringement of his description of a sweepstakes contest; court held that because the expression of the rules of the contest are essentially the rules of the contest, they could not be considered separately.  There were different ways to express the rules, but so few ways that allowing copyright over one of them would prevent anyone from expressing the rules (they are one in the same). 
H. Conceptual Separability
a) Brandir v. Cascade (2nd Cir – 1987)
(i) Denicola Test:
· If design elements reflect a merger of aesthetical and functional consideration, the artistic aspects of a work cannot be said to be conceptually separable.  Conversely, where design elements can be identified as reflecting the designer’s artistic judgment exercised independently of functional influences, conceptual separability exists.  
(ii) Brandir created the ribbon rack bicycle rack; Cascade copied; court held there was no copyrightable expression in the bicycle rack because there was no conceptual separability.  Applying Denicola Test, if Brandir changed the “ribbonness” of the bike rack, it wouldn’t function as the same bike rack.
· Useful article: one having an intrinsic utilitarian function not merely to portray the appearance of the article or to convey information; an article which is normally part of a useful article is considered a useful article.
(iii) Policy: court does not want to limit use of functional things through copyright protection
· Hypo: Mickey Mouse phone?  Yes, copyrightable, Mickey can be said to be separate from the phone, reflecting artistic expression apart from functionality of the phone.
· Hypo: 80s belt buckle w/ polka dots?  Yes, copyrightable in the expression of the belt buckle – they didn’t have to choose particular half-moon shape, polka dots, thickness, size, etc. to make it function as a belt buckle—be able to articulate the aesthetic elements and how they are separate from the 
I. Copyright Infringement: 
a) Copyrightable subject matter + copying + improper appropriation
b) To prove copying: 
(i) Literal (identical reproduction); or
(ii) access and substantial similarity
c) To prove improper appropriation:
(i) Substantial similarity, with respect to the protected expression, in the eyes of an ordinary observer
(ii) Arnstein v. Porter (2nd Cir. – 1946)
· Arnstein accused Porter of copying his music, court held there was no literal copying so Arnstein would have to prove access + substantial similarity.
· Test of substantial similarity would be whether ∆ took from π’s works so much of what is pleasing to the ears of lay listeners, who comprise the audience for whom such popular music is composed, that ∆ wrongfully appropriated something which belongs to ∆.  Court said not to test by analyzing or comparing the respective musical compositions as they appear on paper or in the judgment of trained musicians.  
d) Nichols v. Universal (2nd Cir. – 1930)
(i) Copyright of a literary work not limited to its text, should be determined on a case by case basis as it pertains to the substance of the characters and the sequence of the events
(ii) Nichols sued Universal for infringement of her play.  Court held that, while similar, Universal’s characters and sequence of events was original enough to not infringe upon Nichols’ copyrighted expression—all they borrowed was a prototype (conflicts between religion, love story, same as outline for Romeo and Juliet).
(iii) Conflicting ideas: if someone can take the substance of your work and just change minute details, it will discourage others from making new things (not enough protection), but if people can copyright the work in its expression of general ideas, scenes, stock descriptions, relationships, etc. there is too much expression and the number of ways people can express are too limited.  The test will be on an individual basis: abstract = not copyrightable; specific = copyrightable.  Here, abstract was general love story, specific was actual dialogue.  “Nobody has ever been able to fix that boundary, nobody ever can.”
(iv) Ex (not in reading but given in class): Steinberg v. Colombia (S.D.N.Y. – 1987)
· Colombia’s movie poster for Moscow on the Hudson was too similar to the expression in Steinberg’s New Yorker cover – “no dispute that ∆’s can be held liable for using the idea of a map of the world from an egocentrically myopic perspective.”
J. Limitations on Exclusive Rights: Fair Use 
a) Rights in copyright held by the public—rights in others
b) Mixed question of law and fact; must decide on a case by case basis; more than just the factors listed can be considered (Harper & Row – bad faith, illegal means of obtaining unpublished transcript).
c) § 107 – Notwithstanding the provisions of 106 and 106A, the fair use of a copyrighted work, including such use by reproduction in copies of phonorecords or by any other means specified in that section, for purposes such as criticism, comment, news reporting, teaching (including multiple copies for classroom use), scholarship, or research is not an infringement of copyright.  In determining whether the use made of a work in any particular case is a fair use, the factors to be considered shall include:
(i) the purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes;
(ii)  the nature of the copyrighted work;
(iii) the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and 
(iv) the effect of the use upon the potential market for or value of the copyrighted work.

The fact that a work is unpublished shall not itself bar a finding of fair use if such finding is made upon consideration of all the above factors.
d) Harper & Row v. Nation Enterprises (Supreme Court – 1985) 
(i) Court evaluated fair use factors and found that:
· Purpose & character of Nation’s use was for profit (“hot news story”).
· Nature of copyrighted work was unpublished (fair use even narrower).
· While the amount of copied work was small (13%), the nature of the copied text was the most interesting and important and therefore substantial in a qualitative regard.
· Had actual effect on market (Time did not pay out the rest of contract because they no longer had exclusive prepublication rights).
(ii) Here too the confidentiality of the manuscript and the terms of the contract under which it was licensed to Time weighed heavily on the Court’s decision.  Also, Court does not want to reward bad behavior and Navasky knew that he wasn’t supposed to have the manuscript.
K. Patent
a) 35 U.S.C. § 101—Inventions Patentable
(i) Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and requirements of this title.
b) Elements
(i) Patentable subject matter
(ii) Novelty
(iii) Utility
(iv) Non-obvious
c) Cannot patent laws of nature, physical phenomena or abstract ideas.
d) 35 U.S.C. § 100—Definitions
When used in this title unless the context otherwise indicates—
(i) The term “invention” means invention or discovery.
(ii) The term “process” means process, art or method, and includes a new use of a known process, machine, manufacture, composition of matter, or material.
e) Spans the economy, “anything under the sun that is made by man.” 
f) Older than copyright (in existence since US founded).
g) Attempts to reconcile monopolies with the need to encourage progress.
h) Structure:
(i) Administered by the U.S. Patent Trademark Office (Agency within the Department of Commerce)
(ii) System of private enforcement (expensive attorneys)
(iii) Patent document makes disclosure of invention so that laypeople can make and use the invention and establishes the boundaries (source of evidence for the aspect of the patent property right, tells you person’s right to exclude)
(iv) Claims are to “particularly point out and distinctly claim the invention”
· Definitional, not directed to teaching how to make or use
· Claiming incentives: public, patentee
· Should be one sentence (often very long sentence)
(v) Only good in US, if you want protection in China, apply for a Chinese patent
i) Steps to obtain patent:
· Invent something
· Apply for patent 
· Back and forth with PTO during negotiation period (“prosecution”)
· Patent Issued 
· Survives 20 years from date of first application (was 17 years before 1995)
· Note: can’t refile patent directed for same subject matter, only if you have different ways to characterize your invention (you try to get as many patents as possible)
j) Policy
(i) Incentive to invent, encourages people to come up with new and useful idea & information
(ii) Incentive to innovate (perfect something for commercialization)
(iii) Encourages investment in research & development
(iv) Helps move rights around to the people who will market and distribute and make the new products someone else invents but has no interest in inventing him/herself (either buying patent or license from inventor to use the patent)
(v) Encourages the disclosure of reporting technological/scientific/mathematical advances
L. Patentable Subject Matter
a) Living Things
(i) Diamond v. Chakrabarty (Supreme Court – 1980)
· Rule: living things are patentable if they are the subject of human innovation
· Chakrabarty added two specific plasmids which break down multiple components of crude oil (break down hydrocarbons) to bacteria; Court held Chakrabarty’s addition of the plasmids was a new invention, not products of nature (process of making the bacteria & the inoculum—bacteria + straw)
· Policy:  advancement of more useful chemicals, bacteria, etc.; incentive to continue to experiment and research because you can patent your new modifications
b) Composition of Matter/Purified Substance
(i) Parke-Davis v. H.K. Mulford Co. (S.D.N.Y. – 1911)
· Rule: a purified substance is patentable if it is novel, non-obvious and has utility.
· Inventor, Takamine, purified Adrenaline so that it was very medically useful (does not occur this way in nature, it was separated from surrounding materials).  “The line between different substances and degrees of the same substance is to be drawn rather from the common usages of men than from nice considerations of dialectic.”
c) Processes
(i) Diamond v. Diehr (Supreme Court – 1981)
· Rule: a law of nature, as applied and used in new patentable subject matter, does not preclude the new subject matter from patentability.  
· Algorithm is like a law of nature, cannot be patented—but, a process is a mode of treatment of certain materials to produce a given result (an act, or series of acts, performed upon subject-matter to be transformed and reduced into a different state or thing)—and even if it includes a law of nature, so long as it is new and useful, it can be patented.
· Process for molding raw, uncured synthetic rubber into cured precision products; tools used are secondary, it’s the whole process that is protected by the patent, not its individual steps and modes.  Process for curing synthetic rubber = patentable.
· The more substantial pre and post matter appear, the more likely to have patent protection (benefit to the most people)
M. Patent Infringement 
a) 35 U.S.C. § 271—Infringement of a Patent
(i) Except as otherwise provided in this title, whoever without authority makes, uses, offers to sell, or sells any patented invention, within the United States or imports into the United States any patented invention during the term of the patent therefor, infringes the patent.
b) Two Part Process:
(i) Define the invention, by properly interpreting the claims (i.e. perform claim construction).
(ii) Compare construed claims to the accused device, if each and every claim element (limitation) is present literally, or equivalently, in the accused device, then infringement.
a) Literal Infringement: all elements of claim are similar (even if you add more elements)
(i) Ex: pencil
· Device for writing comprising of:
(i) A wooden cylinder with a hollow core;
(ii) Said hollow core containing material comprising of 90% graphite and 10% clay;
(iii) Eraser material attached to one end of the wooden cylinder
b) Infringement by the Doctrine of Equivalents
(i) Ex: pencil now has 85% graphite and 15% clay – still infringement, you’d have to prove it’s substantially and obviously better to win
c) Larami v. Amron (E.D. Pa. – 1993) 
(i) Rule: Absence of even one element of a patent’s claim from the accused product means there can be no finding of literal infringement.  
(ii) Summary judgment is appropriate where there is no evidence presented by the patent owner that is “sufficient to satisfy the legal standard for infringement under the doctrine of equivalents,” (i.e. there are no material facts).
(iii) Toy water gun produced by Larami (Supersoaker) was similar to Amron’s TTMP water pistol, but through application of doctrine of equivalents was found to be substantially different and better, so no infringement.  (The improvement was the external, detachable water reservoir, benefiting both manufacturer and user).
N. Experimental Use
a) Solely for amusement, to satisfy idle curiosity, or strictly philosophical inquiry
b) Narrow and strictly limited defense.
c) Madey v. Duke University (Fed. Cir. – 2002)
(i) Rule: Regardless of whether a particular institution or entity is engaged in an endeavor for commercial gain, so long as the act is in furtherance of the alleged infringer’s legitimate business and is not solely for amusement, to satisfy idle curiosity or strictly philosophical inquiry, the act does not qualify for the very narrow and strictly limited experimental use defense.  Non-profit status of user is not determinative.
(ii) Madey sued Duke for patent infringement and other federal and state law claims.  Duke argued experimental use defense, but since university is involved in commercial and aggressive patent licensing programs, from which it derives substantial revenue stream, court held defense cannot be used.
O. Property in Trade Secrets
a) Patent and copyright law from Article I, Section 8 of the Constitution, trade secret law is generally state jurisdiction
b) Uniform Trade Secrets Act has been adopted (wholly or partially) by most states
c) Claims are fact-dependent (lots of depositions and extensive discovery)
d) Trade secret claim
(i) Trade secret; and
(ii) Misappropriated or breach of contract
P. What is a trade Secret?
a) (From UTSA) Information, including a formula, pattern, compilation, program, device, method, technique or process, that:
(i) Derives independent economic value, actual or potential, from not being generally known to, and not being readily ascertainable by proper means by, other persons who can obtain economic value from its disclosure or use, and maintain its secrecy;
(ii) Is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.
b) Not being generally known to or not being readily ascertainable by proper means—suggests that if you can ascertain the information by proper means, it can’t be a trade secret.  Court’s divided on this issue because the fact that one used improper means to discover what could have been discovered by proper means is evidence that it was a secret and courts care more about moral behavior in business.
Q. Why do we have trade secrets?
a) Motivation and incentive to discover innovative ways to do business.
b) Regulates and balances competition with innovation through property rights. 
c) Protection lasts longer than a patent.
d) Protection more limited than a patent—you don’t have to disclose and then figure out who’s a potential infringer, plus a patent is essentially a roadmap to infringement so it negates a secret.
e) Might not be protected by a patent (abstract idea of set of known facts, processes, etc.) – the secret doesn’t need approval.
f) Promotes morality in business transactions.
g) Transactional theory: if property rights are recognized, then you have the ability to transact in them.
R. Hypothetical Situations Giving Rise to Trade Secret Claims
a) Former employees giving secrets to new employer
b) Employees giving secrets to customers
c) Product testers leaking new product information
d) Leaking movies online
e) Two competitors using similar methods
f) Sub-contractors or independent contractors who gain knowledge of one company’s secrets an then still have the knowledge once the contract is over
g) Dissolution of a business (various partners)
h) Federal government/state governments through methods of disclosure
S. Ways to Show Secret Has Independent Economic Value
a) Effort and money that have been spent to keep it a secret
b) Limited number of people know about it
c) The amount of effort others are using to steal it
d) Actual profits it is helping to generate
e) Customer satisfaction (similar to profits)
f) Increase in competitor’s profits who may have stolen the secret
g) Amount of money spent to create the secret
T. Reasonable Efforts to Maintain Secrecy
a) Limits on physical access to information
b) Reacting to threats to steal information (security breach, up security system)
c) Disclosure agreements, confidential releases
d) Giving information only to select people (those least likely to disclose—background and credit checks, etc.)
e) Keeping other employees in the dark
f) Levered to what you’re protecting (stronger for nuclear missile vs. pizza recipe)
g) Non-disclosure
h) Subjective beliefs that a secret is a secret (i.e. you wouldn’t take all these measures if you didn’t think it was secret to protect)
(i) Metallurgical Industries, Inc. v. Fourtek, Inc. (5th Cir. –1986)
· Rules:
(i) A method/process/etc. that is generally known, as employed within a specific industry wherein it is not generally known, can still be a trade secret.
(ii) Trade secret holder can divulge information to a limited extent without destroying secret, so long as information disclosed to further holder’s economic interests.  (Secrecy need not be absolute).
(iii) Subjective belief is a factor to consider.
(ii) Illustrates how one can prove a trade secret of a modification process—that it’s not too general to be protected.
(iii) Metallurgical involved in carbide recovery.  They hired Therm-O-Vac to build a furnace.  Metallurgical incorporates changes to furnace which, though generally known/ascertainable, were not known formerly to the specific industry.  Therm-O-Vac goes bankrupt.  Members form Fourtek and build machine for another ∆ company in suit.  Other company wasn’t able to use machine due to shortage of scrap metal, so they couldn’t prove the trade secret by showing competitor’s profits.  However, the disclosures made in confidence to Bielefeldt and the modifications they made to the furnace to improve it did help prove trade secret.
U. Misappropriation of a Trade Secret
a) Acquisition of a trade secret of another person by a person who knows or has reason to know that the trade secret was acquired by improper means
b) Disclosure or use of a trade secret of another without express or implied consent by a person who
(i) Used improper means to acquire knowledge of a trade secret; or
(ii) At the time of disclosure or use, knew or had reason to know that his knowledge of the trade secret was
· Derived from or though a person who had utilized improper means to acquire it;
· Acquired it under circumstances giving rise to a duty to maintain its secrecy or limit its use; or
· Derived from or through a person who owed a duty to the person seeking relief to maintain its secrecy or limit its use; or
(iii) Before a material change of his/her position, knew or had reason to know that it was a trade secret and that knowledge of it ahs been acquired by accident or mistake.
V. Improper Means
a) DuPont v. Christopher – (5th Cir – 1970)
(i) Rule: one cannot appropriate a trade secret through deviousness under circumstances in which countervailing defenses are not reasonably available.  (improper can take many meanings).
(ii) If you can show you used reasonable means to protect your secret, you can actually prevent others from using it.
(iii) ∆s hired by 3rd party to take photographs of π’s facility; 3rd party used photographs to deconstruct process for producing methanol.  Court did not think that while constructing the facility DuPont needed to build a roof over their property to keep competitors from aerial espionage—don’t have to think of everything, just reasonable under the circumstances.
(iv) Very policy driven—to promote morality in business conduct
b) Smith v. Dravo (7th Cir. – 1953) 
(i) Illustration of Rule that disclosure or use of a trade secret of another without express of implied consent by a person who at the time of disclosure or use knew or had reason to know that his knowledge of the trade secret was acquired under circumstances giving rise to a duty to maintain its secrecy.
(ii) Smith sent Dravo certain information while negotiating the sale of its shipping container company.  Negotiations fall apart but Dravo makes very similar shipping containers and sells to Smith’s former buyers.  
W. Proper Means
a) Discovery by independent invention;
b) Discovery by “reverse engineering” (acquisition of product to reverse engineer must have been obtained by fair and honest means)
c) Observation of the item in public use or on public display
d) Obtaining the trade secret from published literature
(i) Kadant v. Seeley (N.D.N.Y. – 2003)
· Rule: must show that products were improperly obtained and reverse engineered to show trade secret misappropriation
· Seeley hired former Kadant employee, claimed he breached confidentiality and gave trade secrets; π did not provide enough evidence that ∆ improperly obtained and reverse engineered the products—former employee could have reverse engineered in the time between employment at both companies and the release of the product by the former.
II) Real Property & The Right to Exclude
A. Why is it important?
(i) Gives clear boundaries for property to be free from bother of others
(ii) Leaves less room for people to take action in their own hands
(iii) Keeps transactional costs low
(iv) Encourages people to invest in their own property
(v) Protects the right to possess against adverse possession
b) Trespass: interference with possession
c) Intentional trespass: any intentional intrusion that deprives another of possession of land, even if only temporarily
B. Types of Damages
(i) Compensatory: actual damages for proven injury or loss
(ii) Nominal: trifling sum awarded when there is legal injury suffered but nothing else to be compensated; fixed for breach of contract, no regard to the amount of harm
(iii) Punitive: in addition to actual damages when ∆ acted with recklessness, malice, or deceit
· “Quasi-criminal” to penalize wrongdoer, make example and deter blameworthy conduct
· Generally not recoverable for breach of contract
· 3 guidelines:
(i) reprehensibility of conduct being punished
(ii) reasonableness of the relationship between the harm and the award
(iii) the difference between the award the civil penalties authorized in comparable cases
(iv) Jacque v. Steenberg Homes (Sup. Ct. WI – 1997)
· Nominal damages can support an award of punitive damages
· Steenberg moved mobile home over Jacques’ property after being explicitly denied permission, court held it was in the interest of both individual and society to deter intentional trespass to land, regardless of measurable harm—the intentional trespass itself is harm, concerned with moral behavior, protecting rights, and confidence in legal system
C. Courts of Equity
a) England, separate from law courts that could only issue injunctions (no damages)
b) Difference now is reflected in power of judge v. jury (only judges can grant injunctions)
c) No juries, chancellors guided by maxims
(i) Unclean hand: not rewarding bad behavior  
(ii) Estoppel: preventing someone from changing their position once another has come to rely upon that behavior, equity tries to remedy this abuse of induced reliance
(iii) Laches: judges discretion of a SOL
d) Concerns: without a jury, judges given too much discretion, not democratic enough
e) Equity allows for courts to grant specific performance in contracts, not just damages like most breach of contract claims
f) Hinman v. Pacific Air Transport (9th Cir. – 1936)
(i) Rule: property rights do not extend infinitely above the surface (no ad coelum); owner owns so much of the space above him as he uses, but only so long as he uses 
(ii) ∆ flying planes over π’s home, court held it was not a trespass (no actual or substantial damage would accrue from planes flying over head), no injunction granted.  Could try to prove it was a nuisance, but that wasn’t part of the case.
g) Baker v. Howard County Hunt (Ct. App. MD – 1936)
(i) Rule: injunction can be granted for intermittent trespasses
(ii) Πs wanted ∆ hunt club to stop hunting on their land but the general rule for trespass was just to award damages.  Equity offered remedy in this situation because the right to quiet enjoyment was too hard to measure in damages.  Would be unfair to require ex post injunction every time ∆ trespassed, so court allowed preventative injunction.  Court held that π did not violate “clean hands” maxim just because he had shot the dogs; this action fell under the exception to allow use force when landowner reasonably believes force to be necessary to defend person or property (dogs had injured his wife on prior occasion).
D. Exceptions to the Right to Exclude
a) Three things to consider with property rights: objective dimensions of property (what is the property?), what rights does the owner have (right to exclude), what rights do others have?
b) Five categories:
(i) Necessity
· Ploof v. Putnam (Sup. Ct. VT – 1908)
(i) Necessity justified entries on land and interferences with personal property which would otherwise have been a trespass.
(ii) Π used ∆’s dock during storm to protect his family and cargo on his boat, ∆’s servant kept cutting him loose.  ∆ claimed he had the right to protect his property from π’s use, π claimed necessity to preserve life and property.  Court ruled in favor of π.  
(iii) Example of private necessity; excludes landowner’s rights like the privilege of self-help and the right to an injunction.  (Think of Vincent v. Lake Erie from Torts—dock owner can still claim damages but still must allow the trespass).
(ii) Custom
· McConico v. Singleton (Ct. App. SC – 1818)
(i) Usage can make law.  Here, custom of hunting on unenclosed lands precluded π from actionable trespass against ∆.  Court ruled there was no injury from ∆ riding over soil and there were social benefits allowing hunters and militias to do this so no trespass was found (efficiency justification, hunting wasn’t just a sport, it was a means of sustenance and a vocation).
(ii) Modern laws have moved away from this exception to the right to exclude with “no trespass” signage, some states even requiring permission over posting.  Fencing-out laws more common in the west.
(iii) Public Accommodation
· Owners of public accommodations have a much more qualified right to exclude
· General duty of nondiscrimination
(i) Title II of Civil Rights Act of 1964, 42 U.S.C. § 2000a: all persons entitled to full and equal enjoyment of places of public accommodation without discrimination or segregation on the ground of race, color, religion or national origin.
· Uston v. Resorts International (Sup. Ct. NJ – 1982)
(i) Π is professional card counter, ∆ bans him from blackjack tables based on Casino Control Commission telling them that they could exclude anyone so long as there was no statute or regulation violated in so doing.    
(ii) Court held that this is too broad an interpretation of the common law and that especially because Commission put extensive rules in place, and card counting was not one of them, Resorts could not ban π.
(iii) Shows how the more an owner opens property to public use, the more they forfeit the right to exclude
(iv) No specific rule or exception in public places, but some guidelines are:
1. If someone is disrupting regular or essential business operations and/or
2. Disorderly or otherwise dangerous persons
(v) The right to exclude sort of forces businesses to consider exceptions and if they would be allowed, which is almost like internalizing externalities.
(iv) Public Policy
· State v. Shack (Sup. Ct. NJ – 1971)
(i) Owner sovereignty gives way to considerations of public policy.  Trespass does not include situations when representatives of recognized charitable groups enter land to provide government aid to those in need of it.  Property rights are not absolute.
(ii) Π tried to keep ∆s off his land.  ∆s came onto land to aid migrant farm worker, as public policy provides.  
(iii) Public necessity
c) Moore v. Regents (Sup. Ct. – 1990)
(i) Rule: conversion laws should be extended so that people can/will be willing to participate in research without being afraid of litigation.  Balancing property rights in favor of protecting biomedical research.
(ii) Π was a patient at UCLA, treated for Leukemia.  ∆ doctors removed his spleen then made cell line from spleen cells, patented it and profited from resulting research.  Π sued for conversion (exercise of ownership over another’s property).  
(iii) To prove conversion, must also prove first that you had property in the thing to begin with.
· Here, π claims that he had property in cell line because it was derived from tissues which were his.
(iv) Overriding policy goal in regulating human tissues is to preserve safe handling of biological waste, takes away property rights in a practical way so that organs, etc. can’t be sold by people who don’t have means to contain the potential hazards
(v) Human body parts are market inalienable: you can own them, but you can’t sell them.  They’re still property, but rights associated with them are limited.  Here, they are restricted specifically by the Anatomical Gift Act, therefore no rights left in the tissues and no cause of action for conversion. 
(vi) Court holds that patented cell line is so factually different from the original tissue cells that they are not one in the same.  
(vii) Notes: 
· Usual remedy for conversion is the value of the object/property itself.
· Sets of facts that give rise to conversion often overlap with trespass.
· Conversion has more permanent effects than trespass.   
III) Subsequent Acquisition of Property Rights
A. Finders (from Pierson v. Post)
a) Finder must have:
(i) intent to possess an unpossessed object; and
(ii) perfect the possession (i.e. capture it)
b) Armory v. Delamirie (England, 1722)
(i) Rule: Finder establishes rights in a found object superior to all except the rightful owner or a previous possessor.
(ii) Π chimneysweep boy found jewelry and brought to ∆ goldsmith for assessment.  ∆’s apprentice removed the stones from the setting and tried to give boy money for it, he refused and wanted the jewelry back.  Boy sues for conversion in action for trover.  Couldn’t bring action for replevin (return of chattel).  Court awarded him damages for highest possible value of stones, unless ∆ could bring stone and show it was not the highest (couldn’t, boy got the $).
· Trover: action to recover value of personal property which has been disposed of.  Measure of damages is value of chattel at time of conversion or value of π’s interest in the chattel.
c) Allowable subsequent actions: true owner can come back and sue goldsmith, goldsmith ends up paying twice, but then goldsmith can try to sue the boy.
d) Owner of locus
(i) Where property is found plays a key role in determining rights to found object
(ii) Public vs. Private land
e) Category of property/prior owner’s intent
(i) Abandoned: owner voluntarily and intentionally relinquishes ownership with the intent to give up title and possession (ex: throw broken necklace in trash).  Becomes common property, subject anew to rule of capture.
(ii) Lost: owner unintentionally and involuntarily parts with possession (ex: ring falls through hole in pocket).
(iii) Mislaid: owner intentionally places property somewhere and forgets where it is (ex: places wallet on bar and leaves without remembering to pick it up)
f) General rules:
(i) Finder is entitled to lost objects found in a public place.
· Bridges v. Hawkesworth(from Hannah v. Peel): lost banknotes found on the floor of a public business, finder had rights over shop owner.
(ii) Objects buried in or attached to the ground belong to the landowner.
· Elwes v. Briggs Gas Co. (from Hannah v. Peel): owner of land leased to gas company entitled to prehistoric ship found buried in ground.
· Staffordshire Water Co. v. Sharman (from Hannah v. Peel): property owner given rights to ring found by contractor-employee cleaning pond
(iii) Lost objects found in a house owner has never possessed belong to finder.
· Hannah v. Peel (England, 1945): ∆ never occupied house, was requisitioned to military, π found brooch laid on top of a windowsill, court gave property to π.  
(i) Other factors included that π commendably reported found brooch, gave to authorities, waited for owner to reclaim, and ∆ had no prior knowledge of it.
(iv) Shop owner entitled to mislaid objects found in public area of shop.
· McAvoy v. Medina (Sup. Ct. Mass. – 1866): purse mislaid in waiting area of barber shop goes to shop owner because true owner more likely to recover from him than the finder.
B. Adverse Possession (Land)
a) Adverse possession is essentially the running of the statute of limitations in which an owner can bring a claim for ejectment against another.  Once the SOL runs (provided all criteria are met), adverse possessor can’t be ejected and he is understood to be the owner from the moment he entered and satisfied the elements.
b) Purpose: 
(i) Quiets claims to title (reduce disputes about ownership, esp. from really old claims to land when there is little or no documentation)
· Once AP is perfected, can’t lose it, must be transferred by title, gift or AP by another
(ii) Affirms possession is property (protects person actually in possession)
(iii) Encourages investment in and productive use of real property by rewarding this behavior and punishing sleeping on rights (ignoring real property, requiring obligation to be attentive and supervise property)
(iv) Limits the right to exclude
(v) Can’t AP against the government 
c) Elements:
(i) Entry must be actual & exclusive
· Creates the cause of action for trespass, thereby triggering that statutory period to run
· Clarifies who the adverse possessor might be 
(i) Reward theory: person who betters the land is actually the person who is claiming possession 
· Helps stake out what the adverse possessor might end up claiming 
(i) Where the adverse possessor is taking steps to exclude others, making it “adverse” otherwise true owner may not realize adverse possessor was claiming ownership against him.
· Van Valkenberg v. Lutz (Ct. App. NY – 1952): ∆ built path to travel across lot behind his house, also built shed and small residence on lot, maintained vegetable garden for small business after he lost his job.  Π bought property 25 years later, tried to kick ∆ off.  NY law required color of title to possess parcel of land larger than which one actually possessed.  Without color of title, you can only possess what you actually occupy, and if you’re not actually occupying it, you had to either substantially enclose or cultivate/improve the land.  ∆ had no color of title, essentially admitted land was π’s in previous action wherein he maintained prescriptive right (right to use path on π’s land, with title remaining with π), had not protected land by substantial enclosure nor cultivated or improved land enough to qualify as “actual” occupation.  
(ii) Open & Notorious
· Must be sufficiently open and notorious so that a reasonably attentive property owner would be put on notice that someone is on their property and have the option to eject 
(i) Reflects the sleeping principle—want to penalize the negligent and dormant owner for sleeping on his rights
(ii) Some western states require paying taxes on property (public notice)—also helps with continuity (can show period of time during which taxes have been paid)
(iii) Must be visible to any inspector of the property (survey is true, actual notice)
(iv) Test of notoriety is objective—if an ordinary person would have notice, owner can be regarded as having known
1. Notoriety not always straightforward (cave example on p. 148, B knew of cave business but didn’t know cave was under his house so still could quiet A’s title b/c soil beneath his surface property belonged to him)
2. Boundary disputes: some jxs hold that encroachment by one neighbor is not open and notorious if the encroachment is too small of an area—SOL doesn’t start running until owner has actual knowledge (see Mannillo v. Gorski below)
a. Remedies (depending upon size and nature of encroachment and whether owner would suffer irreparable harm if removal denied.  Even then the court will apply balancing test to compare hardship of removal to hardship resulting from no removal)
i. Court can force encraochers to pay for land encroached
ii. Require encroachers to pay to remove structures on encroached land (usual remedy for intentional encroachers)
iii. Not require any equitable relief (for very minor innocent encroachment)
b. Other boundary issues
i. Agreed boundaries: oral agreement enforceable if accepted for long enough period of time
ii. Acquiescence: long acquiescence, even shorter than SOL, is evidence of an agreement (CA does not follow this doctrine)
iii. Estoppel: if one neighbor makes representations (or does nothing) about a boundary that another neighbor has come to rely upon, that first neighbor cannot then change his mind 
(iii) Continuous and for a statutory period 
· Typical: 6-10 yrs (book) Peth said 6-21 yrs, can range from 3-30 yrs (longer in the east)
· Not literally constant, but can’t be an interrupted by a successful ejectment or an abandonment (then requires re-entry and new SOL starts running)
· Rule: continuity is satisfied as long as the APer’s use of the property is in the manner that an average true owner would use it under the circumstances, such that neighbors and other observers would regard the occupant as a person exercising exclusive dominion 
(i) Ex: Farm—must be there most of the time vs. fishing camp—for summer trips
· Howard v. Kunto (Ct. App. WA – 1970): π wanted to sell part of his property, had survey conducted and realized ∆ neighbors have been in possession of wrong tract of land (all owners were 50 ft. off).  Trial court at first denied ∆’s claim of AP because they were new owners (only in possession for 1 year) so could not tack land which was not described in deed, and only used as summer home so hadn’t satisfied continuity requirement.  Appellate court reversed because summer home was customary use of property and ∆s were in privity with prior owners after buying their home so extended tacking to property even though deed described none of the land in question.
(i) Privity: voluntary transfer from 1st possessor to subsequent possessor 
(ii) Tacking: X buys property described in deed from seller, who as it happens had unknowingly possessed a strip adjacent to the described land.  Evidence shows that deed to X was intended by parties to convey not only described land but also the adversely possessed strip so X is allowed to “tack” the strip onto the land described in deed.
1. Kunto allows for this extension b/c parties were in privity (same legal interest) 
2. If land is AP’d by series of people, none of whom occupy land for statutory period, though all taken together do, time can be tacked so long as all were in privity with one another.
a. If one leaves under duress, then returns, full period is the statutory period plus the amount of time the occupier was involuntarily gone, but SOL does not restart (can tack possession onto prior possession but can’t get credit for the time the other party was there, SOL is just tolled during that time)
b. If occupier leaves as a result of being ousted by a 3rd party, the 3rd party cannot tack b/c there is no privity between him and the prior occupier
(iii) Disabilities: If person entitled to bring COA within certain SOL has a disability (is a minor, of unsound mind, or imprisoned) OR anyone claiming title under such person (in privity through a voluntary tx) at the time the cause accrues (initial entry), the SOL to bring the COA is extended for an additional period after disability removed (5-10 years usually)
1. Can’t tack disabilities
a. Ex: O is owner in 1995, A enters in 1995, age of majority is 18
i. O is insane in 1995, dies insane and intestate in 2008: O’s heir (H) under no disability in 2008, still has 5 years to eject b/c disability is “removed” upon O’s death and O would have had 5 years from when disability removed, H is in privity to O
ii. O is insane in 1995, dies insane and intestate in 2008: O’s heir (H) is 6 at the time, still only has 5 years to eject (can’t tack his disability as a minor to O’s disability of insanity—disability is removed for both in 2008 upon O’s death).  
iii. O has no disability in 1995, dies intestate in 2004: O’s heir (H) is 2 at the time, only has 1 year to bring COA (no disability at time of accrual, no new disability tacks)
iv. O is 8 in 1995, becomes mentally ill in 2002, then dies intestate in 2001: O’s heir (H) is under no disability, A acquired title in 2005 when 10 years had run and O’s disability as a minor was removed (don’t tack new disability, the subsequent mental illness is irrelevant)
(iv) Adverse/hostile/under claim of right/color of title
· Claim of Title: hostility or claim or right on the part of the possessor (treating land as your own)
(i) You can only AP the slice of land you actually posses, not the entire parcel (no constructive possession)
(ii) Three states of mind:
1. Good Faith—You thought you owned it (can still be hostile)
a. Maine doctrine (minority approach): Occupier is not possessing adversely if she occupied under a good faith, but mistaken belief that land was hers, but she would not have if she knew it wasn’t hers (this leads to rewarding wrongdoers)
b. Hostile—You thought you didn’t own it but you intended to make it yours
c. Objective—state of mind is irrelevant, courts just look to see if there was a lack of permission (hostile possession) and if the occupier’s acts and statements objectively appear to be claims of ownership
i. Connecticut doctrine: mistake doesn’t matter, the acts of entry and possession are an assertion of title and denial to all others
ii. Mannillo v. Gorski (Sup. Ct. NJ – 1969): ∆ built staircase which encroached 15 inches onto π’s property.  Π filed for injunction, ∆ countered with AP claim.  Π argued ∆ did not perfect AP because did not have intent to deprive (thought land was theirs), but court did not rule for π on that reasoning because would lead to rewarding APers with intent to deprive owners of land, and punish mistaken entrants.  Court held hostility is required but its measure is whether an APer is objectively behaving like an owner (good faith honest mistake improver v. aggressive bad faith trespasser).  Ultimately, Court held that because encroachment was too small to give notice to π, it was not open and notorious (owner needs actual knowledge).  Forced purchase = remedy.
· Color of Title: claim of right founded on a written instrument (deed, will, judgment, decree, etc.) that is for some reason defective or invalid
(i) Allows for constructive possession of the entire parcel the writing describes, even if APer is not actually in possession of or using the entire parcel
(ii) My be shorter SOL or less elements to prove, or more ways to prove elements (Lutz would not have had to prove he had substantially enclosed or cultivated/improved property if he had color of title)
1. Exceptions (see problems on p. 163):
a. If two people have a written instrument for the same property and both are using a portion of it, APer only gets what he is using
b. If APer has faulty instrument that covers two plots owned by two different people, but he is only using one of them, he will only get the plot he is using under the assumption the other owner has no notice of his claim (even if other owner is not in possession—APer can only claim land of which he is actually in possession)
C. Adverse Possession (Chattel)
a) Possession must be hostile, actual, visible, exclusive and continuous (seems like tacking is permitted so long as prior owners are in privity—see O’Keefe—if O’Keefe allowed paintings to be displayed in a gallery and Frank, Sr. had purchased from gallery, even against O’Keefe’s wishes, Frank would likely have good title—UCC affords protection)
b) Usually a shorter SOL for replevin than for ejectment (land)
c) Four rules as to when SOL starts running:
(i) Strict application—from time property is in possession of new owner through SOL running
(ii) Application of adverse requirements for SOL
(iii) Discovery rule (majority): SOL doesn’t start running until the injured part discovers who to bring COA against, provided original owner has exercised due diligence, or should have discovered if had exercised due diligence (reflects sleeping principle)
(iv) NY rule: SOL doesn’t start running until true owner makes demand for return 
· O’Keefe v. Snyder (Sup. Ct. NJ – 1980): π notices paintings are missing from her husband’s gallery in 1946, finally reports in 1972 (hadn’t wanted to accuse anyone and unclear there was any real way to report).  Discovers ∆ has painting in 1976.  ∆ claims inherited from his father who supposedly obtained from family member of π’s late husband before 1946 (π denies).  SOL on chattel in NJ is 6 years.  Trial court applies strict SOL, appellate court applies elements of AP (wasn’t open and notorious enough—how could π know where painting was while it was in someone’s private home?), Supreme Court reverses and remands instructing trial court to apply discovery rule.
IV) Concurrent and Future Interests  
A. A fee simple estate is owned forever, but people don’t live forever so you can divide ownership by giving ownership for finite periods of time
a) Presumption is fee simple—conveyance of the largest estate possible unless a contrary intention appears (try to determine testator’s intent)
B. Life estate: possessory estate that expires upon the death of a specified person (always followed by a future interest—all we discussed was a remainder interest, see below re: Gruen in gifts) 
C. Other terms
a) Heirs: people who receive property after owner dies (can’t have heirs until you die)
b) Issue: lineal descendants (children, grandchildren, great grandchildren, etc.)
c) Ancestors: parents, grandparents (usually take as heirs if decedent leaves no issue)
d) Collateral: blood relatives who are neither issues nor ancestors
e) Escheat: property goes back to the state if there are no heirs to receive it
f) Alienation: owner can convey the entire fee simple to another person
(i) Order of interests: divided by surviving spouse and issues/ancestors/collaterals, if none, escheats
(ii) Primogeniture: old CL rules to keep property with sons and male heirs
(iii) Ex: O owns Blackacre, has two children A (daughter) and B (son).  B dies testate, devising all property to his W.  B survived by 3 children, B1 (daughter), B2 (son), B3 (daughter).  A1 (son) born to A.  Then O dies intestate.  In 1800 England, Blackacre would go to B2.  Modern American law, B was not an issue to O because he predeceased, so leaving his property to W did not count for Blackacre because he had not inherited yet.  Therefore, A would get half and B1, B2 and B3 split the other half.
(iv) Ex: if O conveyed Blackacre to “A and her heirs” then A died intestate, Blackacre might escheat if there were no collaterals (parents, spouses, brothers/sisters, nieces/nephews, uncles/aunts, cousins)
(v) Ex: if O conveyed Blackacre to “A for life, remainder to B and her heirs” and B then died intestate without heirs, followed by A, Blackacre escheats because A’s interest ended with his life (wouldn’t pass to any heirs A might have).
D. Gifts *elements do not need to be in order for a valid gift to be made
a) Types
(i) Inter vivos: made during life of donor, when donor is not under any threat of impending death
· Irrevocable once made
(ii) Causa mortis: made in expectation of impending death
· Substitute for a will
· Elements more strictly enforced because of the statute of frauds/wills
· Revocable if the person does not die (some jxs require asking for it back)
· Even if item is already in possession by another, some redelivery is required 
· Trend toward strict approach is dying because of interest in enforcing decedent’s intent even if deceased did not comply with all formalities, so long as there is clear and convincing evidence of donative intent
b) Elements
(i) Intent
· Must reflect present, voluntary transfer of interest at the time gift is made
· Donor can make an inter vivos gift but retain a life estate in it so long as there is clear and convincing evidence of donative intent at the time the gift was made (burden is on donee)
(i) Gruen v. Gruen (Ct. App. NY – 1986): π claimed his father gifted him a Klimt painting for his 21st bday in a letter but stated in letter he wanted to keep it until he died (actually two letters because of faulty tax advice from lawyer and accountant).  Upon his death, ∆ step-mother claimed π’s gift of the remainder was invalidated by keeping life estate (claimed this was not available method of gift for chattel, only real property).  Court held that it was.  Π had received title or right to ownership through the letters, despite possession being postponed until later time.  (different than a testamentary gift in which both title and possession transfer upon death).
(ii) Delivery: requires objective acts as evidence of an intent to make gift, evidence of acceptance and protection from saying things not meant (thought that a donor will part with possession of an object only if she truly wishes to give it)
· Methods
(i) Actual: traditional rule is that if an object can be handed over, it must be 
(ii) Constructive delivery: handing over some object representative of or that gives access to the subject matter of a gift (like keys)
(iii) Symbolic delivery: handing over something symbolic of the gift (usually a writing)
· Newman v. Bost (Sup. Ct. NC – 1898): Housekeeper claimed she was entitled to gifts made by deceased (Van Pelt) (∆ administrator of estate).  Π claims VP gave her keys to a bureau in which a life insurance policy worth $3K was stored, value of a piano which had burned in a fire and which VP was supposedly planning to replace for her with insurance payout worth $300, household property worth $200 and property in her room worth $45.  Court held that handing the key to the bureau was constructive delivery of the bureau itself but not to the insurance policy because it did not reflect VP’s intent to give her policy (bureau wasn’t typical place for such an item to be stored and could have easily had it taken out and handed the policy to her) and π could keep whatever other items the keys went to and what was in her room, but not the rest of the furniture because there was no valid delivery of those things.
· See Gruen above (when only partial interest is transferred, even though the gift is an object which can be moved, actual delivery is not required—there, the letters served as valid instruments of delivery).
(iii) Acceptance
· Seldom at issue, acceptance is presumed unless donee expressly refuses gift
· Even though there was no physical or other evidence of acceptance of gift of a remainder interest (Gruen), court presumes acceptance when gift is of value to donee
V) Other Concurrent Interests (co-ownership, can be combined with consecutive rights—A&B can have concurrent life estate with remainder in C or have concurrent interests in a remainder following a life estate in C)
A. Tenancy in Common
a) Tenants have separate, undivided, conveyable/descendible interest in property
(i) Each tenant in common owns an undivided share of the whole
b) No survivorship rights: interest of a co-owner does not automatically continue after another co-owner dies.  Co-owner must go through probate to figure out who owns what.
(i) Ex: If A & B are tenants in common, and A conveys his interest to C, B & C are then tenants in common.  If B dies intestate, B’s heir is tenant in common with C, only after probate.
c) One tenant can voluntarily give exclusive possession to another tenant in common to sever common ownership
d) Default rule is that if concurrent property rights are ambiguous, court favors tenancy in common over joint tenancy
B. Joint Tenancy
a) Tenants have separate, undivided, conveyable/descendible interest in distinct share, but also has rights to possess the entire property 
(i) Legal fiction—joint tenants together regarded as single owner
b) Traditionally, four unities had to be satisfied to create a joint tenancy
(i) Time: interest had to be acquired/vested at the same time for all tenants 
· One party could not create a joint tenancy in himself and another through direct conveyance—had to convey to third party (straw man) then he conveys back to parties as joint tenants (not required anymore, see Riddle v. Harmon)
(ii) Title: joint tenants had to acquire title by the same instrument or joint AP 
· Could never arise by intestate succession or other act of law
(iii) Interest: had to have equal undivided shares and identical interests measured by duration
· Modern day— courts look at the intent of the grantor, joint tenancy can be created even if shares are unequal and will be divided according to allocated share if requires judicial partition
(i) Ex: A furnished 1/3 of purchase price, B furnished 2/3, more than likely they intended the profit shares to reflect purchase/ownership shares
(iv) Possession: each tenant had to have right to possession of the whole
· After creation, one tenant can voluntarily give exclusive possession to the other (does not sever, unless conveying interest as a gift)
· Modern day—not strict requirement (right is there, exclusive possession doesn’t sever)
c) Can be created by explicit statement (“to A and B as joint tenants and not tenants in common” and some states even require adding “with the right of survivorship” because of the strong presumption toward tenancy in common)
d) Right of survivorship: when one joint tenant dies, nothing passes to surviving joint tenants, rather decedent’s interest is extinguished and the estate continues in survivors.
C. Severance of Joint Tenancies—If one of the four unities is severed, the joint tenancy becomes a tenancy in common.  This can be accomplished in a variety of ways:
a) Mutual Agreement
b) Death 
(i) Surviving tenant(s) avoid(s) probate b/c no interest passes on the joint tenant’s death
· Probate: judicial supervision of administration of decedent’s property that passes to others.  Administrator or executor is appointed who collects decedent’s assets, pays debts and taxes, and distributes or changes title of property to the beneficiaries.
· Costly, b/c administrators, lawyers and court costs must be paid
· Also, can tie up property while in probate for months or years
(ii) When a joint tenant dies, his share is still subject to federal estate taxation.
(iii) If joint tenants are spouses, no taxes are actually paid on the estate because the surviving spouse qualifies for the marital deduction and the interest passes tax free—one reason joint tenancies are desirable among husbands and wives (but see Riddle v. Harmon for danger).
(iv) Some jxs have rules about what happens when joint tenants die simultaneously—we didn’t talk about them
(v) If A murders B, joint tenancy is severed—but killer loses his right in survivorship
c) Unilateral conveyance of one tenant
(i) Ex: O conveys Blackacre to A, B & C as joint tenants.  A conveys his interest to D (this severs joint tenancy, now D, B & C are tenants in common but B & C are still joint tenants).  B dies intestate, leaving H as his heir.  D now owns 1/3 and C owns 2/3 (nothing passes to heirs b/c of C’s right of survivorship).  Even if B left a will, nothing passes to H.  If this were a tenancy in common, D, H & C would all own 1/3.  
(ii) Riddle v. Harmon (Ct. App. CA – 1980): Mrs. Riddle & husband owned property as joint tenants.  Mrs. R wanted her ½ to be conveyed through a will, so she had deed written up to herself to sever joint tenancy then transfer it through will.  Husband sued executrix of her estate claiming that she could not sever the joint tenancy by conveying the property to herself.  Court court said her voluntary conveyance from herself as joint tenant to herself as tenant in common w/ her husband was supported by the intent in the plain language of her deed and the reasons for calling this invalid were archaic.
· In feudal times, property was passed through ceremony called livery of seisin (feoffer handing a clod of dirt to feofee).  One could not hand himself the dirt and therefore could not enfeoff oneself.  
· Rights are recognized in things without such transactions in modern times.  She could have used a straw man or passed her interest through a trust to sever (ways arguably similar to granting oneself property).
· Therefore, one can enfeoff oneself (otherwise the intent of the grantor would be destroyed, even if grantor is the grantee).  Accordingly, a joint tenant can sever a joint tenancy without the use of intermediary device.  This favors an “intent test” (focus on what the grantor intended) instead of the focusing on the unities. 
d) Effect of Mortgage 
(i) A mortgage given by less than all joint tenants does not destroy the joint tenancy
(ii) Harms v. Sprague (Sup. Ct. Ill. – 1984): John and William Harms owned property as joint tenants.  John mortgaged his interest to Carl and Mary Simmons in order to secure a loan made by them to John’s friend, Charles Sprague.  John died while the loan was unpaid.  The court held that (1) there was no severance, and (2) William owned the farm in entirely free of mortgage to Carl and Mary Simmons.  
· The mortgage burdened only John’s interest and that interest died with him, leaving only the previously unencumbered interest of William and the surviving title, the mortgage died with John as well.
· This is because the Court used the lien theory over the title theory of mortgages 
(i) Lien theory: giving a mortgage is like putting a lien on property because it is for the limited purpose of protecting interests, otherwise mortgagor is the owner for every other purpose.  In this way, a mortgage creates the potential for a conveyance but does not actually convey title, therefore does not sever joint tenancy.
(ii) Title theory: giving a mortgage is like giving over a legal title so tenancy is severed
(iii) A more functional approach considers the likely intent of the party giving the mortgage. Since a mortgage is an ambiguous sort of conveyance in this respect, it would seem to follow that, absent any other evidence of intent to convey title, a mortgage should not work a severance. 
· In this way, the unsophisticated lender is penalized (because a savvy lender will never lend to a single joint tenant on the strength of the joint tenancy interest as security for payment of the loan) and delivers a windfall to the surviving joint tenant. 
D. Multiple Party Bank Accounts
a) Joint accounts (“A and B” or “A or B”)
(i) Most common
(ii) During lifetime of parties, presumption is that joint account belongs to parties in proportion of net contribution of each party (ex: $5K deposit by O intended only to give A survivorship rights, not give A $2,500 unless clear and convincing evidence of intent to do so)
· Some jxs allow presumption of equal factional shares (as in joint tenancy in real property)
(iii) Subject to most litigation b/c can be used by depositors with different intentions for different purposes (really just offers the bank protection to not pay out to wrong person)
· Ex: O deposits $5K into account with A as joint tenant
(i) Could mean O is intending to give A half 
(ii) Could mean O is intending to give A half presently and survivorship rights (“true joint tenancy bank account”)—usually this is what a bank card does (allows either O or A to draw on all funds within account and gives survivorship rights of balance)
(iii) Could mean O is only intending to gift A survivorship rights (essentially a POD account) but would be invalid unless statutes allow POD accounts
(iv) Could mean O may intend for A to draw on funds only to pay O’s bills (“convenience” account)
1. Little risk for bank if called a joint account because can pay out to survivor vs. if called convenience account POA
2. Some jxs presume survivorship rights were intended and that presumption is conclusive 
3. Some allow persons claiming decedent’s estate to challenge survivorship rights of joint tenant, but the burden of proof is theirs
b) Savings account trusts (a.k.a. “Totten trusts” “A, in trust for B”)
c) Payable-on-death accounts (“A, payable on death to B”)
(i) Some jxs do not allow b/c it is viewed as a testamentary instrument not subject to requirements of Statute of Wills (however modern trend is to allow because of difficulties through probate and because depositors can just create a joint bank account with the intention that it be a POD in disguise)
VI) Relations Among Concurrent Owners
A. Partition: If concurrent owners can’t agree on a division of the property or proceeds from its sale, the termination can be accomplished through the equitable action of partition.  Serves to encourage individualized ownership.
a) Partition in kind: physical division of the property
(i) Preferred method
(ii) If results in unequal shares (one cotenant getting more valuable part of property or one cotenant made valuable improvements), court can award money to equalize (owelty)
(iii) Fact that economic value of property as a whole would be less if it were partitioned in kind is relevant, but not dispositive, especially in cases of longstanding ownership coupled with emotional ties to the land.
· Delfino v. Vealencis (Sup. Ct. CT – 1980): πs and ∆s owned 20.5 acre rectangular parcel of land as tenants in common, πs with 99/144 (69%) share and ∆ with 45/144 (31%) share.   Πs wanted to subdivide for residential development.  ∆ lived on part of property and operated a rubbish and garbage removal business (no actual refuse deposit, little odor, mostly garbage trucks coming on and off property and being cleaned and repaired).  Πs wanted partition by sale, ∆ wanted in-kind partition.  
(i) Court held that trial court’s conclusion that physical partition was not “feasible” was wrong—only two owners, rectangular property, easily physically split.  
(ii) Court also held that trial court improperly weighed the other factors, particularly that ∆’s business would hinder or preclude development of πs’ parcel for residential purposes.  
1. TC was overly concerned with possible adverse economic hardship on πs and all factors were speculative (planning commission might reject parcel for subdivision, lots might not sell or might sell at lower price, three lots would have to be consolidated to allow ∆ to remain where her business was operating and proposed extension of neighboring road would have to be rerouted).  
2. TC incorrectly assumed ∆’s use was in violation of existing zoning regulations and she wouldn’t be able to continue business.  
(iii) These factors were not dispositive of the issue and TC failed to weigh ∆’s interests and that she had been in actual and exclusive possession of a portion of the property for a substantial period of time, her home was on the property and she derived her likelihood from business on the property.
(iv) In the end, ∆ awarded 3 lots, valued at $72K and reduced by $26K in owelty to πs for the adverse impact of her garbage business.  Πs sold their 19 acres for $725K who subdivided lots, cut off ∆’s lot to road with water and sewage connections and prevented garbage trucks from entering subdivision (they avoided loss in market value she had already paid $26K for).  She basically got screwed.  
b) Partition by sale: sale of the land and proceeds divided by owners
(i) Not favored by courts, reserved when division cannot be made in any other way 
· Forced sale is seen as an extreme exercise of power 
· Burden of proof that sale is better is on party wanting such a sale
· However, more courts are decreeing sales in partition because it can be seen as fairest method (see what happened to Vealencis).
· Evidence this has worked to considerable disadvantage of poor black farmers who own “heir property” and end up with farms owned by many people making partition in kind impracticable and expensive to litigate
(ii) Ordered under two conditions:
· Physical attributes of the land are such that a partition in kind is impracticable or inequitable; and
· The interests of the owners would be better promoted by a partition by sale.
(iii) Factors: location of parcel, size and area of property, number of parcels and size and shape if property split, physical structure and appurtenances on the property, present use and expected continued use, zoning classification, etc.
c) Alternative: If court finds that partition in kind would be impractical or wasteful and sale would not protect interests of cotenants, it can assign property to one or more of cotenants, provided payment to the other cotenants is made as compensation.
d) Agreements to avoid partition: If an agreement contains a provision not to sell or partition, but does not contain a duration period for the provision, sufficient evidence must exist for the purpose of the restraint to permit a determination of a reasonable duration to accomplish the purpose to be made.
B. Rents, Profits & Possession
a) Concurrent owners can enter into agreements concerning their rights and duties with respect to use, maintenance and improvement of the property—these matters would be governed by the law of contracts.  However, if their agreement did not cover a potential issue or there was not an agreement in the first place, then independent property rules would determine how the benefits and burdens of co-ownership are to be shared.
(i) Each co-owner has the exclusive right to possess the entire property, but no co-owner can exclude his fellow co-owners (“per my et per tout”)
(ii) Therefore, exclusive possession is presumptively valid.  If it is pursuant to an agreement, it is conclusively valid.  If not by agreement, cotenant in exclusive possession has the following obligations to other cotenants:
· A cotenant in exclusive possession does not have liability for his share of the rental value to cotenants out of possession unless:
(i) Other cotenants have been ousted
1. Claiming absolute ownership—generally, treating land as if it were owned in fee
a. Claiming adverse possession
i. When cotenants are family members, courts often hold that exclusive possession is putting cotenants on actual notice of a hostile claim, otherwise AP against cotenants is not easily achieved.
b. Renting part of land without accounting
c. Hunting the land 
d. Cutting timber
e. Selling property under deed purporting to convey entire fee
2. Denying other cotenants use and enjoyment of land, regardless of claim of absolute ownership.
a. Spiller v. Mackereth (Sup. Ct. AL – 1976): π and ∆ were tenants in common of building.  Lessee vacated and π began using the structure as a warehouse.  ∆wrote letter demanding that π vacate half of building or pay half of rental value and that π put locks on building preventing her entry.  ∆ couldn’t use first rule because filing partition was acknowledgment of co-tenancy.  Court held ∆’s letter was an insufficient demand for equal use and enjoyment of the premises and therefore π’s continued possession was valid without paying her rent.  Putting locks on building was for the purpose of protecting merchandise within, and since ∆ never requested keys, there was no evidence π intended to exclude.  ∆ would have to show that she wanted to move in and π actually prevented her from doing so in order to be liable.  (This view encourages use of the parcel, which leads to conflict, thereby encouraging partition and individual ownership).
i. A minority view does acknowledge that continued occupancy after a demand to vacate or pay rent establishes liablity.  This view discourages partition and maintains split ownership—can lead to the tragedy of the commons.
(ii) The cotenants have fiduciary duties to one another 
1. One cotenant buys concurrently owned property at a mortgage foreclosure or tax sale and then asserts a superior title against cotenants (not on exam)
(iii) Through action for accounting (independently or incident to partition action)
1. Based on net profits in excess of cotenant realizing profit’s share, usually require actual receipts (not fair market value)
a. Rents are realized from leases to third parties
b. Profits are realized from using the property for business or other means 
i. Some jxs deem extracting minerals or cutting timber is a waste, even though permitted to owners of fee simple
c. Value is realized by one or more of the cotenants in occupying the property as a residence
d. Credit for cotenant paying more than his share of taxes, mortgage payments, etc. (right to contribution by other cotenants for their share)
i. However, in some jxs, if cotenant paying taxes or interest has been in sole possession, and the value of the use and enjoyment which he has had equals or exceeds such payments, he has no grounds for an action for contribution.
e. Generally, absent agreement, cotenants have no right to contribution for repairs (if they do, must be given notice).
i. Different than when cotenant receives credit for repairs as a result of a partition action.
f. Cotenant has no right to credit for cost of improvements unless his interests are threatened through partition, and then only for the added value (if value is diminished, cotenant fully responsible)—a few cases have gone the other way, allowing cotenants to share value of improvements.
i. If physically divided and improved portion is awarded to improving cotenant, he doesn’t owe the other cotenants
ii. If physical partition is impossible or would result in injustice to one of the cotenants, property is sold and proceeds are distributed in such a way as to award the improver the added value (if any) from improvements
iii. If physical partition is possible but would result in awarding improvements to cotenants who did not contribute to their cost, owelty from noncontributing cotenants is ordered equal to their share of enhanced value of the improvements
· A joint tenant can lease property to a third party in exclusive possession without the agreement of another joint tenant
(i) Swatzbaugh v. Sampson (Ct. App. CA – 1936): H & W owned 60-acre walnut orchard as joint tenants with right of survivorship.  H leased 4 acres to ∆, boxing promoter who cut down walnut trees and built a boxing pavilion on the site.  W did not join in the lease and objected to the boxing pavilion.  W sought to cancel the lease but her claim was denied.  Court reasoned that a lease by a single joint tenant to a 3rd party is simply an extension of that joint tenant’s existing right to the whole property.  If tenant under lease refuses other tenant right to enjoy his share or an action for accounting for rents received is brought, cotenant can’t cancel lease or ask for her share of the rents.  It also does not destroy the joint tenancy.
1. Remedies available to W:
a. Partition: she could bring an action to partition all 60 acres or partition fraction leased to ∆ for the duration of the lease.
b. Ouster: she could try to enter into possession with the lessee and if he resisted, remedies of an ousted cotenant would be available (she could recover half of the reasonable rental value of the leased land—recovery of mesne profits).
c. She could sue her husband for an accounting of the rental profits.
d. She could wait until her husband died, thereby extinguishing his interest in the leased property and causing the lease to expire.  
VII) Judicial Control of Land Use
A. Nuisance
a) Oldest legal mechanism for regulating land use—this CL doctrine predates all forms of private control of land use and legislative control of land use
b) Does not require physical invasion like trespass (interference with possession)
c) Arises from negligent or otherwise wrongful activity which is deemed to be a liability for interference with use and enjoyment of land.
(i) Sic utere tuo ut alienum non laedas: one should use one’s own property in such a way as not to injure the property of another
d) Stigma damages are recognized as a nuisance only where π’s property has sustained actual physical injury as a result of the ∆’s conduct, negative publicity is not sufficient even if property values actually decline as a result.
e) Protects ordinary uses, not abnormally sensitive πs
(i) Ex: drive-in owner sued amusement park b/c bright lights interfered with use and court held π was abnormally sensitive to ∆’s reasonable use.
f) Blocking light to a neighbor’s property does not constitute a nuisance, except if there are overriding malicious motives.
(i) Ex: “spite fence” for no purpose than to vex neighbor
g) Ugliness does not constitute a nuisance (unless spite is the only motive)
(i) Junkyard in neighborhood might be unreasonably operated and unduly offensive
h) Test of Nuisance:
(i) Is something a nuisance?
· Must determine whether the inference with use and enjoyment is unreasonable. 
· Historically determined by the “threshold” test: is the interference beyond some level that a property owner should have to bear?
· More recently, test designed to incorporate some economic thinking into the law involves comparing the gravity of the harm with the utility of the conduct. 
(ii) What remedy is sought?
· Damages
· Injunction: test from Estancias (equitable balancing that concerns a number of the same factors as a gravity of harm v. utility of conduct reasonableness analysis).
i) Morgan v. High Penn Oil Co. (Sup. Ct. NC – 1953): πs own a house, restaurant and trailer park 1000 ft. from ∆ oil refinery.  Refinery emits nauseating gases and odors.  Πs asked ∆ to stop, ∆ did not.  Court held that ∆ intentionally and unreasonably caused noxious gases and odors to escape onto π’s property to such a degree as to impair in a substantial manner the πs’ use and enjoyment of their land.  Πs entitled to recover temporary damages for this loss and entitled to an injunction because ∆ planned to continue said use which would cause irreparable injury to πs.
(i) Rule: Any substantial nontrespassory invasion of another’s interest in private use and enjoyment of land by any type of liability forming conduct is a private nuisance.  
· A person is subject to liability for an unintentional nuisance when his conduct is negligent, reckless or ultrahazardous;
· A person is subject to liability for an intentional nuisance when conduct is unreasonable under the circumstances of the particular case 
(i) Intentional conduct: when a person acts with purpose of causing complained of activity, or knows that it is resulting from his conduct, or knows that it is substantially certain to result from his conduct.  
1. The person creating the intentional nuisance is liable regardless of the degree of care or skill exercised to avoid injury.
2. Tests of unreasonableness tend to concern the level of interference that results from the conduct, and a balance of economic/social importance from tort law.
a. Factors: the extent and character of harm, social value of π’s use, suitability to locality in question and burden on π of avoiding harm vs. social value of actor’s conduct, suitability to local question, impracticality of ∆ preventing harm.
b. Problem: intentionally releasing contaminated water onto neighboring land is a trespass subject to liability without consideration of factors but intentionally releasing gases is a nuisance and therefore subjected to reasonableness inquiries and amount of harm, allowing actor to potentially escape liability.  Some recent movement to push intentional nuisance toward intentional trespass for this reason.
c. Estancias Dallas Corp. v. Schultz (Ct. App. TX – 1973): ∆’s home was next to π’s apartment building with noisy industrial AC unit.  Πs claimed it sounded like helicopter and could be heard in their home even with doors and windows closed (expert testified as to decibel levels).  Also that the value of their land decreased from $25K to $10K.  ∆s claimed it cost $80K to build AC unit and a separate system for each unit would have cost $40K more—further, that it would cost $150-$200K to change system at that point and the apartments couldn’t be rented w/o AC (Houston).  TC balanced equities in favor of ∆ because πs AC unit did not provide any great benefit to the public and no great harm to the city of Houston would be caused if πs couldn’t change AC unit and 155 apartments were unusable (no shortage of apartments in Houston).  Appellate court affirmed that TC properly balanced equities, emphasizing the balance really has to do with avoiding harm to the public (remember, injunctions are “for sale”).
d. Boomer v. Atlantic Cement Co. (Ct. App. NY – 1970): ∆s operated cement plant not far from Albany.  Blasts vibrate the neighboring property, damaging structures, killing chickens, scaring kids, covering everything with dust.  Court finds nuisance but thinks damage to πs’ property is small compared to the social value of ∆’s operation and the consequences of an injunction.  Although this reasoning was never good for refusing an injunction before, Court refused to follow and proposed two alternatives:
i. Issue injunction for future date; or
ii. Grant injunction conditioned upon payment of permanent damages to πs.  Court held the first alternative was unreasonable because rate of research to remedy problem was beyond ∆’s control and there would be no assurance any improvement would occur by postponing injunction—it was more fair to πs to be paid for permanent damages (which may motivate ∆s to find alternatives anyway).  Permanent damages are allowed when the loss recoverable would obviously be small as compared with the cost of removal of the nuisance.
iii. Problem: court essentially licensed a continuing wrong and may not have incentivized ∆ to change if payout was not significant for them.  Also, permanent damages hard to assess, not as equitable as they seem.
VIII) Private Land Use Controls
A. Overview: The functional overlap is a result of history and the way courts viewed them (interfering with marketability vs. equitable solutions—“more than one way to skin a cat”)
a) A given right to enter B’s land (affirmative easement)
b) A given right to enter upon B’s land and remove something attached to land (profits a prendre)
c) A given right to enforce a restriction on the use of B’s land (negative easement, real covenant or servitude, depending on remedy sought for breach)
d) A given right to require B to perform some act on B’s land (real covenant or equitable servitude, again depending on remedy sought for breach)
e) A given right to require B to pay money for upkeep of specified facilities land (real covenant or equitable servitude, again depending on remedy sought for breach)
B. Easements: allow a person to use the land of another (limits other’s right to exclusive possession)
a) Appurtenant: runs with the land, giving the right to whomever owns the parcel of land the easement benefits
(i) Dominant estate/tenement: benefited parcel
· The easement right is incidental to, or appurtenant to, the dominant estate
(ii) Servient estate/tenement: burdened parcel
(iii) Usually transferrable to successive owners, but can be made nontransferable
(iv) Problems: restrictions may last longer than intended, burdened land loses value (could promote transactions, not necessary bad), increases hostility b/w landowners (possible increased litigation), gives owners lots of rights to restrict use (discrimination) 
(v) If an ambiguity exists with regard to the nature of an easement, the presumption is in favor of appurtenant easement
· The presumption is ancient, arising from incorporeal hereditaments (intangible rights descended as real property to primogenitary heir).  The holding principle is that some property is inappropriate for common ownership, so some rights were divvied up to run with the land.  Ex: right to hang thieves.  
b) In gross: runs with the person, giving the right to use the land to some person w/o regard to ownership of land
(i) Therefore, only involves a servient estate
c) Creation of Easements
(i) Express—in writing, must satisfy the requirements of the SOF
· Deed or grant
· Signed by grantor
· Can be fee simple, life estate or term
· Exception—provision in a deed that prevents some part of the grantor’s interest from passing to the grantee—can’t be vested in third party, remains in the grantor. 
(i) Cannot be made to third party
· Reservation—grantors can convey the land, and in the same deed “reserve” a new interest, like an easement, in favor of the grantor or a third party
(i) Old CL would not allow reservation of an easement, so “regrant theory” developed (easement was not a reservation, it was a regrant of easement by grantee to grantor—2 deeds.  Problematic because SOF requires deeds to be signed, but grants usually only signed by grantor, so early American courts held that by accepting deed, grantee had “signed” it…so, really no point in refusing reservations anymore).
(ii) Grant to a third party
1. Willard v. First Church of Christ, Scientist (Sup. Ct. CA – 1972): McGuigan owned lots 19 & 20, house on 19, allowed church across the street to use 20 for parking (she was a member).  She sold lots to Peterson who then sold them to Willard.  Deed from Peterson to Willard did not contain notice of the church parking lot, but deed from McGuigan to Peterson did.  The primary objective in construing a conveyance is to try to give effect to the intent of the grantor. Even thought easements are usually required to be in writing, McGuigan only sold Peterson lot 20 because he asked her to after Willards asked to buy both lots from him when he only owned 19—she had deed drawn up to reflect that 20 was subject to an easement, just didn’t make it into the next deed.  Court held it was still valid.  If not, it would produce an inequitable result b/c 20 was sold for less because of the easement and it would frustrate her intention.
(ii) Estoppel: creates an irrevocable license, functional equivalent of an easement, even though generally licenses are revocable
· Secret element: you have to have put in some effort or money in to maintain/repair easement to show you were relying on it.
· Holbrook v. Taylor (Sup. Ct. KY – 1976): ∆s bought land next to πs, used road across their land to build their house, ∆s widened it, put in culvert and graveled it with “red dog” (cinders).  Πs seem to let them use the road to haul supplies and build their home, but then blocks road when construction is finished, after ∆ refuses to purchase road from him or at least agree π wont be liable for damage that might occur on the road.  Court held that ∆s couldn’t establish rights to the road through prescription (had only used for 6 years, 15 was required, and unclear that use was hostile or π had acquiesced), the doctrine of estoppel created the right to use the roadway and the fact they had improved upon the land, the license was irrevocable (at least for the life of the improvements). 
(iii) Implied Prior Existing Use: where the property has been divided by a common owner and, prior to the division, one portion of the property had been used to benefit another (“quasi easement”), when the “quasi dominant tenement” is conveyed, the corresponding easement is ordinarily regarded as being vested in the grantee, provided that the quasi easement is of an apparent, continuous and necessary character
· Requirements:
(i) Severance of title to land initially undivided;
(ii) An apparent, existing and continuing use of one parcel at the time of severance;
(iii) Reasonable necessity for the use at the time of the severance.
1. Appearance and visibility are not synonymous 
2. Strict necessity ensures easement was likely intended to continue after division, though reasonable necessity is all that is required 
a. Even if land may be used without easement, but cannot be used without disproportionate effort and expense, an easement can still be implied either in favor of the grantor or grantee on the basis of necessity alone.
b. Ancillary uses included within purpose (Ex: easement by right of way for horse-drawn carriage 100 years ago permitted for use of automobile)
3. Look to intent of grantor, not what was written in deed/grant
4. Almost always appurtenant
a. Exception: the “graveyard right”—basically an implied easement in gross recognized by statute in some states and case law in others which gives the implied right of relatives of a deceased person to cross private property for the purpose of accessing the cemetery where the decedent is buried.
5. Easement is extinguished by merger of ownership and not revived by severance of new unified title…new easement would have to be implied 
· If the owner and grantor retains the quasi-servient estate, the implied easement is by implied grant to the grantee
· If the owner and grantor retains the quasi-dominant estate, the easement is by implied reservation for the grantor
(i) Some states require strict necessity for implied reservation, not majority rule
(ii) Van Sandt v. Royster (Sup. Ct. KS – 1938): Bailey owned plot of land, built house on one lot and ran underground sewer line under the other lots.  Later, sold 3 parcels to separate owners under general warranty deeds (transfer of title that includes an express promise that there are no encumbrances).  Sewage started leaking into π’s basement, π filed complaint to get ∆ to stop draining and discharging sewage across his land.  Court finds implied reservation from Bailey and therefore easement due to strict necessity.  While the sewage line was not visible, Court determined it was apparent enough because it connected to toilets and appliances in the home which would put a reasonable owner on notice that they drained somewhere.
(iv) Implied by Necessity: where property has been divided by a common owner in such a manner that an easement for access is necessary for one of the parcels, it is implied
· Necessity alone does not create the right—must have former unity of ownership of dominant and servient estates and must have been necessary at the time of severance
· Based on implied intent or because it is economically efficient and socially beneficial 
· Only permitted for right of way: ingress/egress b/w landlocked parcel and public road
· In cases of multiple division, the easement is created at the moment the parcel is landlocked and burdens all subsequently divided parcels that complete the landlocking
· No prior use required to establish necessity
· Duration: as long as necessity exists
· Location of easement can be moved by owner of servient estate, on the theory that the owner can best minimize damage to his own property
(i) Othen v. Rosier (Sup. Ct. TX – 1950): Hill owned large tract of land which he split up and conveyed to (now) ∆ in 1896 and (now) π in 1897, then on the same date in 1899 two separate parcels to (now) ∆ and (now) π.  Π’s parcel was landlocked and used land crossing ∆’s land to reach public road.  ∆ built levee that impounded water to prevent erosion on his land, which made the lane impassible at times.  Π sued to enjoin interference with his implied easement by necessity.  Court determined he did not have easement by necessity because when Hill originally divided land, his parcel was not landlocked and therefore, there was no necessity at the time of severance.  Seemed like there was some easement but maybe not where π said it was and didn’t have evidence or witnesses to prove otherwise.  Π also couldn’t claim easement by prescription because ∆s were letting him use the lane (no hostility) and hadn’t been using it long enough (couldn’t tack former owner’s use because that wouldn’t have been hostile either—can’t AP your own land).  There was also some question about the actual location of the public road at the time of severance.
(v) Prescription
· Analogous to AP
(i) Actual & Exclusive: shown by claiming one’s own use, not in common with public or someone else.  (Othen couldn’t show exclusive use of lane b/c Rosier’s also used)
(ii) Open & Notorious
(iii) Continuous for prescriptive period (usually same as SOL for AP)
(iv) Adverse/hostile: can’t be with permission; however, if have permission and then user does things inconsistent with the permission that would give owner notice of user’s claim of right, can turn into hostile use…similarly, use can be rendered non-adverse by owner of burdened estate granting permission
· Can be appurtenant or in gross (ex: repeated hunting on another’s land)
· Use of easement by necessity is by right, and therefore not prescriptive.  If necessity terminates and easement by necessity terminates, but use continues, can be called hostile at that point and ripen into prescriptive easement
d) Scope of Easements
(i) Generally, the extent of right acquired is to be determined from the terms of the grant properly construed to give effect to the intention of the parties.
(ii) Easements cannot be expanded to benefit a non-dominant parcel, whether adjoining or distinct tracts, to which the easement is not appurtenant
· Brown v. Voss (Sup. Ct. WA – 1986): πs bought two tracts adjacent to one another, one next to ∆s home.  Had easement over ∆s land to parcel directly adjacent to theirs and wanted to move their house to the next tract over.  ∆s tried to enjoin their enlargement of the easement to benefit the non-dominant parcel.  Court held that πs could not expand their use but refused to issue an injunction (normal remedy) for equitable reasons (said πs would be landlocked, no actual harm was caused to ∆s land, no change in servitude, impractical to enforce when they were using road to go to dominant parcel or non-dominant parcel).  
(iii) However, easements can change over time to take advantage of technological developments
· Look to see if change is consistent with original grant (horse-drawn carriagecar)
· Follows from natural development of dominant estate (foreseeable at time of grant, ex: for right of way access would not permit installation of utilities above or below ground)
· Does not do unreasonable damage to servient estate 
(i) If implied from prior use—new use must be similar
(ii) If implied by necessity—exactly congruent with necessity (no more, no less)
(iii) Prescription—not as broad in scope as other easements, must be consistent with general kind of use by which the easement was related and with what the servient owner might reasonably expect to lose by falling to interrupt the adverse use (horsesmotorcycles probably not allowed)
· Servient owners can make reasonable changes to the location and dimension of an easement to permit normal use and development of the servient estate provided the changes do not:
(i) Significantly lessen the utility of the easement;
(ii) Increase the burdens on the owner of the easement in its use or enjoyment; or
(iii) Frustrate the purpose for which the easement was created
e) Termination of Easements
(i) Easement owner can agree to release the easement
· Normally required in writing
(ii) If duration is limited in some way, normally ends through expiration at end of stated period
· Defeasible easement (one created to end upon the occurrence of some event) expires automatically if and when the stated event occurs.
(iii) Easement created by necessity ends when the necessity that gave rise to it ends
(iv) Easement ends by merger if easement owner later becomes owner of servient estate
(v) Easement can end through estoppel if servient owner reasonably relies upon a statement or representation of the easement owner
(vi) Easement can terminate by abandonment through clear and unequivocal intent to relinquish easement or a purpose inconsistent with its future existence (more than non-use, owner’s act to obtain alternative means of access to benefited parcel could constitute evidence of intent to abandon)
· In several states a prescriptive easement ends by abandonment upon non-use for the statutory period of time
(vii) Terminate by condemnation if government exercises eminent domain power to take title to a fee interest in the servient estate for a purpose that is inconsistent with the continued existence of the easement.
(viii) By prescription, if the servient owner wrongfully and physically prevents the easement from being used for the prescriptive period.
(ix) Changed conditions doctrine: court may modify, or if modification is not feasible or is ineffective, terminate a servitude if a post-creation change of circumstances has made it practically impossible to accomplish the purpose for which the servitude was created.  
· Presault v. United States (US Ct. App. Fed. Cir. – 1996): in the 2nd half of the 20th century, railroad took a tremendous hit due to the fact that it was cheaper to move goods by trucks, no one was riding trains, etc. but railroad still had tons of rights of way across land that the government wanted to preserve in case they were ever needed again, so passed the Rails to Trails Act in 1983.  The trains stopped going across πs land in 1970 and the tracks were removed in 1975.  In 1985 the RR entered into an agreement with the city of Burlington, VT to maintain former RR as public trail.  Πs brought action against the government claiming that the use of the former railroad easement was abandoned and therefore the new easement for the trail was a taking for which they should be compensated.  
(i) Court determined the original interest was easement, not fee simple and therefore subject to termination by abandonment (looked at original docs & purpose created)
(ii) Court determined the trail use was not in the original scope of the easement (moving goods/economic benefit to public not the same as recreational pathway)
(iii) Court determined that even if the original scope included such use, the RR had abandoned the easement by removing the tracks.
(iv) Therefore, the new easement was a taking and required just compensation.
f) Negative Easements: the right of the dominant owner to stop the servient owner from doing something on the servient land.
(i) English courts recognized 4 types of negative easements, which could arise by prescription:
· Right to stop your neighbor from blocking your windows; 
· Interfering with air flowing to your land in a defined channel;
· Removing the support of your building (usually by excavating or removing a supporting wall); and
· Interfering with the flow of water in an artificial stream
(ii) The list could expand indefinitely if allowed to continue to arise by prescription, unduly restricting the servient owner’s rights, so courts do not like to recognize them.
(iii) Also, there were conceptual problems about recognizing the restrictions as grants vs. obligations (which were more like covenants)—so courts called a halt to expansion of the four categories (esp. b/c recording system was developed late in England).
· Does A promising B he won’t do something on his land give B a “right” (grant) or is it just a promise?
· Courts called negative easements equitable servitudes to solve this problem
· American courts then adopted similar system, though do not recognize the “doctrine of ancient lights” (blocking windows) to the same degree (nuisance law covers something similar)
(iv) Lateral and Subjacent Support
· Lateral support: support provided by one piece of land by the parcels of land surrounding it
· Subjacent support: support provided from underneath as opposed to the sides
(i) Imposes a duty on neighboring land to provide support that the subject parcel would need and receive under natural conditions—doesn’t extend to structures
(ii) Action cannot arise until subsidence (gradual caving or sinking of land) actually occurs or is threatened, then runs against the excavator
(iii) Liability is absolute, unless land built upon in such a way that subsidence would not have occurred but for improvements, then negligence is required
(iv) Generally, no liability absent negligence if subsidence of improved or unimproved land is cased by withdrawal of fluids.
(v) Can be waived or expanded by grant of right to additional support
C. Equitable Servitudes: covenant about land use that will be enforced in equity (by injunction, usually) against a successor to the burdened estate.  
a) Started out as a promise enforced in equity, turned into interests in land without privity requirements.
(i) Tulk v. Moxhay (England – 1848): although English courts had acknowledged that negative easements were unenforceable, the court used its equitable powers to enforce convenants from an old deed.  Tulk originally sold land to Elms who promised not to build on it.  Moxhay, with knowledge of the covenant, purchased from Elms and then proposed to build on the square.  Because horizontal privity was lacking, the covenant would not normally be enforceable, but Tulk was still able to obtain an injunction because it furthered the intent of the parties’ original deed, benefitted surrounding parcels (touching and concerning) and was sold at a lower price because of the burden.  And so we have Leicester Square today.
b) Requirements: 
(i) Intent to bind successors
(ii) Notice of restriction (actual or constructive)
(iii) Restriction or promise must touch and concern land
· Very broad, anything that somehow relates to the use and enjoyment of land
c) Remedies: 
(i) Damages (Boomer v. Atlantic Cement—allowed damages & sort of merged doctrine of equitable remedies)
(ii) Injunction
(iii) Enforcement of a lien
(iv) Declaratory judgment
d) Can be created by implication 
(i) Sanborn v. McLean – (Sup. Ct. MI – 1925): McLaughlin subdivided tract of land into building lots and started selling them under deeds restricted to single-family residences.  Some lots were sold without restrictions, like the lot acquired by ∆s.  ∆s started building gas station, neighbors claimed their land was bound by implied negative equitable servitude and filed for an injunction.  Although neither McLean’s title nor history of their title showed any covenant with regard to restrict use to single-family residences, the court held that an injunction was proper because the ∆s had constructive notice of the reciprocal negative easement implied through common scheme of residential development.  Basically, if one parcel is restricted, and the restriction seems to benefit all the other parcels around it, then all the benefited parcels are also restricted in the same way (reciprocal negative easement).
· Plan usually imposes uniform restriction on all lots, but uniformity is not required
· Have to look at restrictions imposed when the parcels were split up and originally restricted to infer intent
· Cannot imply equitable servitude in CA, must be created by a written instrument (doesn’t have to be a deed, a recorded subdivision map containing restrictions on property is sufficient)
D. Real Covenants: promise about land use that runs with an estate in land, binding or benefitting subsequent owners of the estate.  
a) Promise to use land in specified fashion = affirmative
b) Promise not to use land in a specified fashion = negative 
c) Same requirements as equitable servitudes, but also require privity
d) Must be in writing
(i) If signed by grantor only, and contains promise by grantee, promise is still enforceable against grantee (bound by act of accepting deed)
(ii) Cannot arise by estoppel, implication or prescription like an easement
e) Termination (basically same as easements):
(i) Merger
(ii) Formal release
(iii) Acquiescence (when π has failed to enforce servitude against other breaches and then seeks to enforce servitude against ∆)
(iv) Abandonment (similar to acquiescence but makes servitude unenforceable as to the entire parcel rather than only the π immediately involved)
(v) Unclean hands (court will refuse to enjoin a violation of a servitude that the π has previously violated)
(vi) Laches (unreasonable delay by the π to enforce a servitude against the ∆ causing prejudice—does not extinguish the servitude, only bars enforcement)
(vii) Estoppel (if ∆ has relied upon π’s conduct making it inequitable to allow π to enforce servitude) 
(viii) Eminent domain 
(ix) Prescription 
(x) Changed conditions outside the restricted area 
IX) Legislative Control of Land Use
A. Zoning: use of public power to impose uniform result that might otherwise be accomplished in more piecemeal and selective fashion by private bargains.  Use of police power to protect health, safety, welfare and morals.  Generally regarded as power held in the state, but all states have adopted zoning enabling acts to delegate zoning authority to local governments.  
a) Externality justification: zoning solves the problem of externalities in environments where bargaining (servitudes) or judicial determination (nuisance law) are not sufficient by “internalizing the externalities of development.”
(i) Provides better notice of restrictive uses 
(ii) Each nuisance does not have to be adjudicated individually through litigation
(iii) Prevents conflicts between people wanting different things (better for more people, more comprehensive way to allocate use)
(iv) Advanced efficiency: prevents conflict that might arise from future use
(v) Social planning helps put land to more efficient use, might serve larger social goals
(vi) Increases property values by generally minimizing conflicts (increases property tax base)
b) Monopoly justification: increases property values by creating scarcity 
c) Problems
(i) Seems to encompass values that may not represent all people’s beliefs and then imposes them on everyone (suburban single-family dwelling life is better than apartment-city life)
d) Creation
(i) Followed from three major development theorists/architects
· Howard: “Garden City” (separation of uses, protection of the single family home, low rise development and medium density population)
· Burnham: “Beautiful City” (beautify cities w/ great civic monuments and public works)
· LeCorbusier: “Radiant City” (vertical garden city—high density sharing same essential anti-urban stance as garden city)
(i) All shared the common belief that rational planning was actually possible and the optimistic belief that planning bodies could control the shortsighted and uncoordinated decisions of individual landowners, which had resulted in ugly and chaotic cities.
(ii) Standard State Zoning Enabling Act of 1922 gave states powers to create zoning ordinances
· Regulate and restrict height;
· Number of stories;
· Size of buildings and other structures;
· The percentage of lot that may be occupied;
· The size of yards, courts and other open spaces;
· The density of the population; 
· Location and use of buildings, structures, and land for trade, industry, residence and other purposes.
(i) Must be made in accordance with a comprehensive plan (statement of local government’s objective sand standards for development) designed to:
1. Lessen congestion in the streets;
2. Secure safety from fire, panic and other dangers; 
3. Promote health and general welfare; 
4. Provide adequate light and air;
5. Prevent overcrowding of land;
6. Avoid undue concentration of the population;
7. Facilitate the adequate provision of transportation, water, sewage, schools, parks and other public requirements.
a. Plan must be made with reasonable consideration to the character of district and its suitability for particular uses, with a view to conserving the value of buildings and encouraging the most appropriate use of land throughout the municipality.  
(iii) Steps:
· Create planning/zoning commission and board of adjustment (board of zoning appeals) 
(i) Composed of citizens appointed by the mayor
(ii) Advised by planning experts 
· Commission creates a comprehensive plan and zoning ordinance (based on surveys and studies of the present situation and future needs of community), then recommends to city council (elected officials) who are responsible for enacting 
· City council adopts plan, making it legally effective
· Variances and special exceptions are granted by board of appeals
e) Constitutional Validity
(i) Village of Euclid v. Ambler Realty Co. (Sup. Ct. – 1926): Euclid, Ohio adopted comprehensive zoning ordinance that restricted uses of property, limited the height of structures and imposed minimum lot size requirements for certain structures.  ∆ owned land which had been zoned in 3 different ways as part of a cumulative zoning scheme (U6 sort of allowed anything from single family dwellings to sewage plants, U3 included apartments, hotels, churches, schools, public libraries, and U2 included single and two-family dwellings).  ∆ complained the ordinance prevented him from selling his land because developers would be too restricted and wouldn’t want to buy—claimed 75% loss of value.  District court held that the ordinance was unconstitutional (“In the last analysis, the result to be accomplished is to classify the population and segregate them according to either their income or situation in life.”)  But the Supreme Court held that it was constitutional on its face because it was rationally related to a legitimate police power purpose (minimizing land use conflicts to prevent nuisances, having substantial relation to public health, safety, morals or general welfare) and therefore could be justified to entrench on property rights.  
· Zoning in general is constitutional
· Particularized application might infringe due process but not here
· Usually upheld in the face of taking allegations, especially if they are controlling nuisance-like conditions or so long as they leave the property owner with some reasonable use
f) Zoning Schemes
(i) Euclidian Zoning: structure of zoning scheme from Euclid is commonly called “cumulative zoning”
· Higher uses (single-family residential homes) permitted in areas zoned for lower uses (commercial, heavy commercial, industrial), but not vice versa 
· Commercially zoned property usually sells at a higher price
· Euclid actually served to enable many of the problems that enlightened land use planning is supposed to overcome (“overt licensing of segregation by class”)
(ii) Mutually Exclusive
· Permits some uses and excludes all others with the zoned area (only industrial use, no residential is the most common)
g) Nonconforming Use: when zoning is introduced, some existing land uses will not be in conformity with the uses permitted under the new zoning law.  These nonconforming uses are permitted to exist because their immediate abatement would amount to either a taking of property without just compensation or an unreasonable exercise of zoning power.  However, nonconforming uses may be, and often are, eliminated gradually. 
(i) PA Northwestern Distributors, Inc. v. Zoning Hearing Board (Sup. Ct. PA – 1991): π obtained necessary permits and certificates to open adult bookstore, opened the store and 4 days later Moon Township in PA published a public notice of intention to amend zoning ordinance to regulate “adult commercial enterprises.”  Within a few weeks, the zoning ordinance went into effect and provided for an “amortization” standard giving the bookstore 90 days to conform.  Π challenged the amortization provision.  
· Lower court applied the Sullivan standard determining that provisions for amortization of nonconforming uses are constitutional exercises of police power so long as they are reasonable and that the distinction between an ordinance restricting future uses and one requiring the termination of present uses within a reasonable period of time was merely one of degree.
(i) Reasonableness test was determined by observing the provision’s impact upon the property under consideration—nature of present use, length of the period for amortization, present characteristics of and the foreseeable future prospects for development of the vicinage, beneficial effects upon the community that would result from discontinuance of use that can be seen to more than offset the losses to the affected land owner.
· Court said Sullivan got it wrong: A lawful nonconforming use establishes in the property owner a vested property right which cannot be abrogated or destroyed, unless it is a nuisance, it is abandoned, or it is extinguished by eminent domain.  
· Amortization and discontinuance of a lawful pre-existing nonconforming use is per se confiscatory and violative without just compensation (it is a taking).
· Concurring justice agreed this amortization provision was unreasonable but suggested that a reasonable amortization provision reflecting consideration of certain factors would not be per se confiscatory and unconstitutional.  Prohibition on amortization provisions would be too restrictive—community should have right to change its character.
(ii) Changes to Nonconforming Use
· The right to maintain a nonconforming use runs with the land, therefore it survives a change in ownership, though some jxs have tried to prevent transfer.
· Some jxs provide that nonconforming uses may expand, especially to meet natural changes such as increased demand.
· Some jxs allow one nonconforming use to be changed to another nonconforming use but usually only if change reduces (or at least does not increase) impact of the use on the zone in question.  (ex: apt. building remodels to add a few extra units inside but keeps general structure intact—some jx would allow, some would not).
· Destruction of nonconforming use (act of God or otherwise) usually terminates it (business burns to ground, if owner starts new business, will have to conform to zoning ordinance—can’t go back to prior nonconforming use)
· Abandonment of the use (some jxs require proof of intent to abandon, some jxs prohibit return to nonconforming use after period of discontinuation, some don’t even require complete discontinuation, only substantial)
· Some jxs approve amortization technique but the provisions are especially vulnerable to challenge.  Use will end at the end of the applicable period, whether or not the property has been sold.  Can’t be triggered upon sale because that wipes out the “run-with-the-land” feature which is unreasonable.  Factors to assess reasonableness are usually: 
(i) Nature of the use in question
(ii) Amount invested in it
(iii) Number of improvements
(iv) Public detriment caused by the use
(v) Character of the surrounding neighborhood
(vi) Amount of time needed to “amortize” the investment 
(iii) Vested Rights Doctrine
· Plans to engage in some particular use are not sufficient to trigger protection of nonconforming use, except when sufficient commitments have been made in reliance on existing zoning requirements that are subsequently changed in a way that invalidates the proposed use, such as:
(i) Plans drawn
(ii) Permits obtained
(iii) Site prepared
(iv) Construction begun
· Of critical importance is how far the developer has gone to obtain governmental approvals, how much money has been invested in good faith and on what the money has been spent.
(iv) Estoppel
· When developers rely reasonably and to their detriment on the issuance of a permit and proceed to make substantial expenditures, but only if he proceeds in good faith, making all the inquiries as to the permit’s validity as are expected of a reasonable person.  A property owner’s reliance on an erroneously issued building permit does not constitute a hardship entitling the owner to a variance (Parkview).  
(v) Variances and Special Exceptions
· Standard State Zoning Enabling Act authorizes a board of adjustment to issue variances or special exceptions (special-use permit or conditional-use permit) in specific cases provided they are in harmony with the general purpose and intent of the terms of the ordinance and will not be contrary to the public interest where a literal enforcement will result in unnecessary hardship.
· The government’s safety-valve to prevent claims that ordinances are unconstitutional.  
h) Aesthetic Regulation
(i) State ex rel. Stoyanoff v. Berkeley (Sup. Ct. MO – 1970): ∆s wanted to build a modern, pyramid shaped home in Ladue (very affluent community comprised mostly of Colonial, French, and Tudor style homes).  Their permit was rejected for not conforming to “minimum architectural standards of appearance and conformity with surrounding structures…” because unsightly, grotesque and unsuitable structures would be detrimental to the stability of property values and the welfare of the community.  The court upheld the regulation, reasoning that the architectural review was for the general welfare because it was reasonably related to preserving land values and the prevailing aesthetic sense of the community.  Therefore, the Court held that aesthetic regulations are for a legitimate purpose because they are directly related to the general welfare of the community and therefore a valid exercise of police power authorized by the Act.  
i) Regulation of Speech: 1st Amendment “Congress shall make no law. . . abridging the freedom of speech, or of the press. . . “ 
(i) City of Ladue v. Gilleo (Sup. Ct. – 1994): In order to minimize visual clutter, preserve property values and the ambience of the community, and reduce safety hazards, Ladue prohibited homeowners from displaying all signs except for sale signs, business or home identification signs and safety hazard warning signs.  ∆ was unable to display an anti-war sign in her home window.   The Court held that even though Ladue’s regulation was content-neutral, it restricted too much speech by eliminating a common means of communication and failed to leave open other valid alternatives.  Also, there were other more temperate measures available to effect the means of the ordinance. 
· Zoning laws that regulate speech in a content-neutral fashion are invalid if they are either:
(i) Broader than reasonably necessary to achieve a significant government purpose other than speech regulation; or
(ii) So restrictive that they fail to leave open ample alternative channels of communication.
X) Takings
A. Overview: 5th Amendment provides, “[N]or shall private property be taken for public use, without just compensation.”
a) Public use requirement has two interpretations:
(i) Literal: anything that will actually be used by the public; or 
(ii) Public purpose: anything rationally related to any conceivable public purpose, whatever the legislature believes is conducive to the “public welfare” 
· “Public use requirement is coterminous with the scope of a sovereign’s police power” (Midkiff) 
b) Just compensation is supposedly fair market value
(i) The price upon which a willing buyer and seller would agree
(ii) Includes any reasonable expectations that a buyer may have about possible future uses
· Owner not entitled to additional value that is subject and peculiar or sentimental value
(iii) Helps protect people’s investments and acknowledges the importance of private property
B. Public Use Requirement
a) Kelo v. City of New London (Sup. Ct. – 2005): City decided to condemn private residential properties in Fort Trumball area to assemble a 90-acre tract for an integrated redevelopment plan.  A significant portion of the property was to be conveyed to private developers, namely Pfizer, to construct a small urban village consisting of shops, restaurants, a water front hotel, 80 new residences, office and retail space, a marina, and a parking lot.  Supposedly, this was to “revitalize the local economy by creating temporary and permanent jobs, generating a significant increase in tax revue, encouraging spin-off economic activities and maximizing public access to the waterfront.”  Landowners argued that the taking of their property for purely economic purposes did not qualify as a “public use.”  The Court rejected that argument and concluded that so long as the condemnation was part of a “comprehensive development plan” that had been subject to “thorough deliberation” by the legislature and local government, the Court would defer to the judgment of government officials and determined that the taking was rationally related to a conceivable public purpose. (Majority: Stevens, Kennedy, Ginsburg, Breyer, Souter—very deferential rational-basis review)
(i) The Court had ruled in Berman v. Parker (1954) that an “urban renewal” scheme in which blighted property was condemned and transferred to a private developer was for a public purpose and therefore constitutionally valid, noting that the public may be better served through a private enterprise than through a governmental department.  The Court claimed its discretionary power ended with that determination, therefore allowing the amount and character of land to be taken for the project and the need for a particular tract (including the π’s unblighted property), were in the discretion of the legislature who had determined it was necessary to promote the health, safety, morals and welfare of the community. 
(ii) The Court had ruled in Hawaii Housing Authority v. Midkiff (1984) that the condemnation and forced transfer of fee titles to long-term lessees was a valid public use.  The legislature had declared that the concentration of land ownership had caused inflated land prices and injured the public tranquility and welfare (only 22 landowners owned 72.5% of the fee simple titles to land on Oahu) and the transfers were therefore “rationally related to a conceivable public purpose.”   The Court rejected the argument that transferring the property to private beneficiaries was for a private purpose and stated that government does not have to literally use property to legitimate a taking nor does the entire community or even a considerable portion need to directly enjoy or participate in any improvement for it to constitute a public use.  It is only the taking’s purpose and not it’s mechanics that must pass scrutiny of the Public Use Clause and legislatures determine what that legitimate public purpose is.
· In Kennedy’s concurring opinion, he suggested that if the stated public purpose is only incidental to the benefits that will be confined on private parties of a development plan, the public purpose needs to be proved and therefore a meaningful rational-basis review might be required in certain circumstances, though he did not name any.  
(i) He felt that the lower courts had conducted this review and the case survived it so there was no need for the Supreme Court to conduct such a review simply because the purpose of the taking was economic development and did not suggest the risk of undetected impermissible favoritism of private parties. 
(ii) Says a court would strike down a government classification clearly intended to injure a particular class of private parties, with only incidental or pretextual public justifications applying a review under the Equal Protection Clause, but didn’t think this case pointed to an acute abuse of power.  
· In her dissent, O’Connor, joined by Rehnquist, Scalia and Thomas, asserts that the scope of public use should be limited to government ownership (military base, roads, hospitals), common carrier (taking for private company that will clearly put property to public use, like trains) or to get rid of some serious public harm (Berman and Midkiff).  
(i) She suggests that incidental benefits to the public resulting from subsequent ordinary use of private property blurs the line between public and private use, and even that private benefit and incidental public benefit are merged and mutually reinforcing.  
(ii) Without an external, judicial check on how the public use requirement is interpreted, the Public Use Clause would amount to little more than “hortatory fluff” so the court should have reviewed the determination that economic development takings are constitutional and determined the City was incorrect.  
(iii) Rejects the notion that public use and police power can always be equated.
· In his own dissent, Thomas suggested an even further limitation on the scope of public use to actual use by the public, including the first two categories from O’Connor’s dissent but not the removal of serious harm category.  
(i) In his view, public purpose is not public use as intended in the Clause and economic development takings are unconstitutional.  
(ii) He points to the entire Fifth Amendment and suggests that it is a list of limitations on governmental power over individual liberty which should be kept limited to a prohibition, not expanded to a grant of power.  
(iii) He points to Blackstone and Kent who distinguished nuisance law from the power of eminent domain and to other ways the Founders used the word “use” and “general welfare” in the Constitution, suggesting they are not the same.  
(iv) He also raises the importance of the sanctity of one’s own home and insinuates the Court would not defer to legislative determination of circumstances for reasonable search of one’s home, but that the majority is deferring in this case to a legislative determination to tear down one’s home.  
(v) Also agrees with O’Connor that eminent domain power is not police power (Lucas—regulation is police power, not outright taking).  
C. Regulatory Takings (Penn Coal: “while property may be regulated to a certain extent, if regulation goes too far, it will be recognized as a taking.”)
a) A regulation is not a taking if it substantially advances a legitimate state objective.  
(i) Public benefits from the regulation must outweigh the private costs of the regulation
(ii) The regulation must not be arbitrary
(iii) The property owner must be permitted to earn a reasonable return on investment in the property
b) Character of government action
(i) Permanent possession: when a government regulation permanently dispossess an owner of her property, the regulation is a taking.  As applied to real property, a taking has occurred if a regulation produces a permanent physical occupation of all or part of the property.
· Loretto v. Teleprompter Manhattan CATV Corp.  (Sup. Ct. – 1982): NY law requires landlords to permit cable tv operators to install cable facilities on their property.  π, a landlord, claimed the forced cable installation was a taxing of her property, although the physical occupation consisted only of a half-in-diameter coaxial cable along the roof of her property descending to apartments within, together with associated small directional taps and junction boxes for the cable, most of which were on the roof of the building.  The Court agreed, ruling that although the extent of the occupation was small, did not interfere with any reasonable investment-backed expectation, did not have excessive economic impact on π as measured against her aggregate property rights, a “permanent physical occupation authorized by government is a taking without regard to the public interests that it may serve.”  The key was the character of the invasion: the third party cable tv company permitted onto π’s property was seen as a permanent loss of her ability to exclude others, a significant destruction of rights of property owners.  
(i) Dissent (Blackmun, Brennan, White): Court should consider factors to reach determination of a taking, the majority rule is too stringent in providing that all physical occupations are automatically takings while temporary physical invasions which may be much more injurious are subject to a balancing test.  Disagree as to the meaning of “permanent” “physical” and “occupation” because the law only required the installation “so long as the property remains residential and a CATV company wishes to retain the installation” (not permanent), the “third party” problem would remain even if π owned the cable because electronic signals would still be passed through it which would be a “physical touching.”  Points to the fact that the Court did not rule on the $1 compensation fee in the NY law and that the π may not even end up getting any more money so judicial resources will be used up inefficiently by strict rules like this.
(ii) A physical invasion by government that strips all utility from an owner’s possession can be treated as a constructive physical possession and therefore a taking.
(iii) Extraction of a benefit for the good of the community or a forced transfer of property rights from A to B is a taking.
(iv) Nuisance Abatement: if a government regulates property to abate activities that are common law nuisances, there is no taking, even though the regulations might bar all economically viable uses of the property.  
· Theory: ownership of property does not include the right to inflict nuisances, so nothing has been taken away by forbidding what was never lawful.
· Origin: cases that sought to distinguish regulations designed to prevent harmful (or noxious) uses and those designed to reap a public benefit.  Only the latter were said to be takings.  
· Regulation of property use in a manner that achieves an average reciprocity of advantage is not a taking (Euclid).
· A regulation that is a choice between incompatible property interests is not a taking (Miller v. Schoene; Keystone).
· Hadacheck v. Sebastian (Sup. Ct. – 1915): π owned rural land outside of LA that was ideal for brick-making because of quality clay deposits.  He invested heavily in machinery and equipment and developed profitable brick-building business.  City expanded and π’s land became part of LA, where it was unlawful for any person to establish or operate a brickyard or brick kiln, or manufacture or burn brick within city limits because of the fumes, etc. which arose from brick-making plants that can cause sickness and discomfort to those living in the vicinity.  Π contended ordinance was not enforced against another person in the city so he was being discriminated against and that even though he was not prevented from removing the clay, he could not make bricks elsewhere so the ordinance essentially rendered his property valueless.  The Court disagreed that he was being discriminated against, and ruled that although π’s conduct was not unlawful or actually bothering anyone, LA was seeking to regulate a “noxious use” and therefore was an exercise of police power, not a taking.
c) Economic Impact 
(i) If a regulation denies the owner any economically viable use of the land, it is a taking.
· Lucas v. South Carolina Coastal Council (Sup. Ct. – 1992): SC passed the Beachfront Management Act, preventing π from building permanent habitable structures on his beachfront lots to protect ecologically fragile barrier islands.  Trial judge made a finding that the application of the statute made the land valueless.  SCCC argued that the Act was to prevent noxious use, so based on Hadacheck, no taking had occurred.  Court reverses, analogizing the “total deprivation” of value to a physical appropriation.  Because of the concern that calling things a “noxious use” to avoid paying just compensation might just be a test as to whether or not the legislature has a “stupid staff,” there should actually be a determination of whether the law simply abated a common law nuisance and therefore was a duplication of a result obtainable through other existing rules (not a taking) or if it forbids a productive use that was previously permissible under relevant property and nuisance principles (taking).  A government desiring to “prevent harm” is not enough to trigger the per se validity of a regulation because the distinction between harm-preventing and benefit-conferring is in the eye of the beholder.  Regulations that address “harms” that are not common law nuisances must be evaluated under the balancing tests—there is no per se insulation of such regulations from the Takings Clause.
(i) Dissent: Justice Blackmun argued that the property was not valueless because π couldn’t build a home on it, categorical rules are bad, and in determining what is a nuisance at common law, courts make the same decision about whether the use is harmful so didn’t see what was so troubling about a legislature determining a noxious use.
(ii) Dissent: Stevens argued that the categorical rule was too rigid and narrow.
(ii) If a regulation destroys almost all the value of the property in a manner unjustified by a sufficient public interest, it is a taking.
· Balancing Public Benefits and Private Costs
(i) Pennsylvania Coal Co. v. Mahon (Sup. Ct. – 1922): π coal company was the original owner of the land, sold surface rights to many people, towns, churches, etc.  ∆’s deed conveyed surface rights to him but reserved right to remove all coal under their house, providing that, as grantee, he had to assume all the risk.  PA’s Kohler Act (1921) prohibited underground coal mining that would cause surface subsidence, but only where the surface and underground coal were owned by two different people.  ∆ invoked the Act to restrain π from mining under his home, even though he expressly assumed the risk in his deed.  The Court held that the Kohler Act “went too far” as a regulation because it destroyed the economic viability of π’s property (coal) of the support estates.  Dimunition-in-value test.  Holmes famously acknowledged that the “Government could hardly go on if to some extent values incident to property could not be diminished without paying for every such change in the general law” but that even a state statute that substantially furthers important public policies may so frustrate distinct investment-backed expectations as to amount to a taking.
1. Brandeis dissented on two grounds: (1) that the Kohler Act prohibited a “noxious use” so it was not a taking, and (2) that diminution-in-value was not absolute—the appropriate measure should not be in the decline in value of the coal alone, but the value of the whole property.  Rights in mining property were recognized in 3 separate estates: the surface, the minerals and the support of the surface.  The conceptual severance of these rights allowed the court to view the regulation as taking all of the third estate instead of part of the whole property (all 3 together).  
d) Interference with Reasonable Investment-Backed Expectations 
(i) If a regulation interferes with vested rights, such as investments based on reasonable reliance on prior regulatory approvals or laws, unless those regulations can be justified as preventing a nuisance or other harm by the property use, it is a taking.
(ii) If a regulation interferes with an existing present use of the property, it is a taking.
(iii) If a regulation is of a contractual relationship rather than a forced transfer of property interests from one person to another, it is not a taking.
(iv) If a regulation is a change in the law is one that could or should have been anticipated such that the owner’s reliance on the continuation of prior law was unreasonable, it is not a taking.
(v) If a regulation imposes an opportunity loss, preventing the owner from realizing the benefits of a contemplated future interest, it is not a taking.
· Penn Central Transportation Company v. City of New York (1978): States started enacting laws to preserve buildings & NYC passed Landmarks Preservation Law, which prevented π from building an office tower over Grand Central Station, but left π with the economic return from the terminal building and “transferable development rights” (the right to develop other properties they owned in the vicinity more than NY’s zoning laws would otherwise allow.  Π appealed that the law interfered with their reasonable investment-backed expectations to use the “air rights” above the terminal, irrespective of the value remaining in the terminal and the transferable development rights they were given as compensation (claimed they would not be as profitable as building above the terminal).  The Court refused to sever the property rights above the terminal with the rights of the terminal as a whole and rejected π’s argument that the City had “taken” the terminal.  Also, rejected the argument that the law was like “reverse spot” zoning (land-use decision that arbitrarily singles out particular parcel for less favorable treatment than neighboring ones) because it was a comprehensive plan to preserve structures or historic interests wherever they might be found.  The balancing test was an “essentially ad hoc, factual inquiry” that turned on the economic impact of the regulation on the claimant and the extent to which the regulation has interfered with reasonable investment-backed expectations. 
(i) This concept has proven enigmatic.  It might refer to a distinct property interest (e.g. Penn Coal’s interest in its support estate) or some financial interest in a larger estate that is much diminished, though not totally eliminated.  
(ii) The concept is also suggestive of inherent limits (if either “investment” or “reasonable expectations” are lacking, there might be no protected interest at all).
1. Palazzolo v. Rhode Island (Sup. Ct. – 2001): RI corp owned a 20-acre parcel that was mostly salt marsh wetland.  New regulations were adopted that barred development but permitted construction on one part of upland portion of the property.  The corp charter was revoked for failure to pay taxes and property passed to π as the sole shareholder.  Π then sought to develop more intensely.  His plans were denied so he brought suit contending that there had been a taking because the action deprived him of “all economically beneficial use” of his property.  RI argued that the restrictions were in place when he acquired title so he could not have had reasonable investment-backed expectations.  The Court held that there was still substantial value in the upland portions ($200K) so taking on those grounds was denied.  However, the court still remanded to address π’s claim under Penn Central, denying the “restrictions in place” argument barred π from having reasonable investment-backed expectations.  A rule that declared a property owner could not have had reasonable investment-backed expectations simply because there were regulations in place at the time he acquired title would immunize extreme and unreasonable regulations against future attack and would prejudice new owners (older owners with means to hold property for a long time could eventually challenge regulations but younger owners who recently acquired title could not).  (Ex: older owner brings claim to challenge new regulation, dies before claim ripens, property transferred to heir who then can’t bring claim because the restriction is already in place).
2. Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency (Sup. Ct. – 2002): An interstate regional agency controlling land use in the Lake Tahoe basin adopted a moratorium on any development while it conducted economic impact studies to develop a land-use plan to permit development that would not contributed to degradation of the water purity of Lake Tahoe.  Affected property owners asserted the moratorium denied them all economically viable use of their property during that period and they were entitled to compensation for that period.  The Court declared that the effect of the regulation had to be considered with respect to the “parcel as a whole” and that it was improper to sever the time the fee simple absolute title was subject to the moratorium from its otherwise indefinite duration.  If the moratorium had been a permanent ban on development that resulted in all economically viable use, it would have been a taking.  
a. This leaves unanswered how we are supposed to figure out property that is being taken.  Penn Coal allowed for Court to look at just part of an estate, Penn Central allowed Court to examine surrounding parcels where rights to develop could be transferred, but temporal severance is not okay?  How long does a moratorium have to last before it becomes “permanent” like Loretto?  (conceptual severance improper for temporal losses of all economically viable use v. proper for permanent losses of only one function)


SUMMARY OF TAKINGS FACTORS
	
	More likely to be held to be a taking requiring compensation
	More likely to be held a legitimate application of the police power NOT requiring compensation 

	Character of Government Action
	- A forced permanent physical invasion of property (Loretto; Causby)
-Extraction of a benefit for the good of the community or forced transfer of property rights from A to B
	-Regulation of property use in a manner that achieves an average reciprocity of advantage (Euclid). 
-A limitation on property use designed to protect the community from harm or to respond to negative externalities (Hadacheck) 
-A choice between incompatible property interests 

	Economic Impact
	-The regulation denies the owner any economically viable use of the land (Lucas) 
-The regulation destroys almost all the value of the property in a manner unjustified by a sufficient public interest
	-The regulation leaves the owner with an economically viable use of the land or a “reasonable return on the owner’s investment” (Penn Central)
-The diminution in value, even if great, is justified by a sufficiently strong public interest in protecting the public from harm (Hadacheck) 

	Interference with Reasonable Investment-Backed Expectations
	-It infers with vested rights, such as investments based on reasonable reliance on prior regulatory approvals or laws unless those regulations can be justified as preventing a nuisance or other harm caused by the property use 
-It interferes with an existing present use of the property 
	- It imposes an opportunity loss—preventing the owner from realizing the benefits of the contemplated future use (Penn Central) 
-The change in the law is one that could or should have been anticipated such that the owner’s reliance on the continuation of prior law was unreasonable 
-The regulation of a contractual relationship rather than a forced transfer of property interests from one person to another



XI) Exactions: local government measures that require developers to provide goods and services or pay money (impact fees) as a condition to getting project approval.  
A. Purpose
a) New developments impose costs on municipalities, communities know this so try to get developers and/or new residents to cover costs (ex: street maintenance, garbage collection, schools, libraries, public parks, increased burdens on fire departments/police departments, less open spaces).
b) Provides means for developers to negotiate with municipalities and municipalities to gain benefits 
c) Not generally problematic so long as the conditions are in compliance with reasonable health and safety standards or the like
d) Problems occur when the government imposes as a condition to the obtaining of a building or other use permit some condition that could not independently be imposed without compensating the landowner. 
B. Essential Nexus
a) Is a condition that, standing alone, is a taking rendered valid and not a taking if it is substantially related to the purposes of a valid land-use regulation? 
b) A condition that would be a taking, if imposed in isolation, is not a taking when attached as a condition of issuance of land use permit under an otherwise valid regulation only if the government can prove the condition is substantially related to the government’s valid regulatory objective. 
(i) Nollan v. California Coastal Commission (Sup. Ct. – 1987): π owned a beachfront lot along the coast in Ventura, bordered on north and south by public beaches, on which was a dilapidated cottage.  Originally leased lot with option to buy.  CCC conditions purchase on replacing dilapidated cottage.  The lot extended to the mean high-tide mark along the beach, a point some distance seaward of a concrete retaining wall on the lot.  Pre-existing regulations forbade construction if the structure would impede public access to the public portion of the beach (seaward of the mean high-tide mark) or would promote congestion on the beach.   The Commission refused to grant a permit unless π consented to a recorded easement that would permit unrestricted public use of Nollan’s beachfront lying between his retaining wall and the mean high-tide mark, claiming that the new house would block the public’s view of the beach from PCH and psychologically bar “access” causing them not to go.  The Court assumed that the underlying regulation (prohibition of beachfront construction when it impedes public beach access or promotes beach congestion was valid) but concluded that the condition imposed for a permit to build “utterly failed to further the end advanced as the justification for the prohibition.”  The Coastal Commission had failed to prove that the easement-for-public-access condition substantially advanced the purposes of the pre-existing regulations of coastal construction; thus the easement condition was simply “an out-and-out plan of extortion.”  
C. Rough Proportionality:
a) The second issue posed by the problem of exactions, or conditional burdens, is whether the government can impose a condition to a land use permit that is disproportionate to the impact of the proposed use on the activity that the government sought to regulate in the first place.
b) Even if it satisfies the “essential nexus” text, it is a taking unless the government proves that the nature and scope of the condition are roughly proportional to the impact of the proposed development on matters that the underlying regulation addresses. 
(i) Dolan v. City of Tigard (Sup. Ct. – 1994): π wished to expand her plumbing and electrical supply store in a fashion that was consistent with the city’s zoning law.  The site fronted a street and backed up against Fanno Creek.  Although a portion of the site was within the 100-year flood plain of Fanno Creek, none of the proposed new construction was within that flood plain.  The city conditioned a building permit upon Dolan’s agreement to dedicate to public use the entire portion of her lot within Fanno Creek’s flood plain and to dedicate an adjacent additional 15-foot strip as a pedestrian bike pathway.  The Court held that this constituted a taking.  The Court concluded that the conditions satisfied the “essential nexus” test of Nollan because the prevention of flooding and the reduction of traffic congestion were legitimate public purposes of the underlying regulation and the required regulations were substantially related to those purposes.  However, the city had failed to prove that either required dedication was even “roughly proportional” to the impact of Dolan’s development on the legitimate public purposes of preventing flooding and reducing traffic congestion. While a ban on development in the flood plain was valid, the city was unable to prove why a public greenway, as opposed to a private one, was required in the interest of flood control. 
D. Essential Nexus & Rough Proportionality
a) The tests are cumulative, not alternatives 
b) Each test must be satisfied for an exaction to be valid without compensation
c) [bookmark: _GoBack]If a condition is a taking by itself, the conditioned regulation is a taking unless the government can prove:
(i) The condition is substantially related to the government’s valid regulatory objective
· The nature and scope of the condition are roughly proportional to the impact of the proposed development 
(i) Logical order  first, establish that the condition would be a taking if imposed independently  second, prove that such a condition satisfies the “essential nexus” text  third, show that such a condition exacts concessions that are roughly proportional to the development’s impact
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