I. Acquisition of Property Rights
A. Acquisition by Capture
i. Rule: Mere pursuit gives no legal right to wild animals, so the fox becomes the property of the one who intercepted and killed him (Pierson v. Post)
		- Mortal wounding or depriving the animal of its natural liberty 		gives possession to that person
ii. Occupancy theory: first in time/possession 
iii. Finder must have intent to possess and perfected possession (mortal wounding/depriving of liberty)
iv. Example: Dig a hole to ensnare fox and someone else takes it and kills it. What other facts would be more dispositive to knowing if there’s a case?
		-Purpose of the hole
			-Whether the fox is abandoned or can escape
				-How long has fox been in the hole? 
				-If it cannot escape, it is captured 
			-Public vs. private land
			-Is fox ferae naturae?
			-Whether fox was (mortally) wounded 
v. Example: Post with hounds chasing fox up a tree and take a shotgun to kill the fox but Pierson takes out the fox first. Who does it belong to?
			-PiersonPost did not mortally wound the animal 
			-Need more facts like height of tree, could fox escape, etc.
vi. Benefits of Clear Rules
		-Consistent results and easier to apply (for courts and hunters)
			-Fairness, less ambiguous, judicial efficiency 
			-Promotes transactions, less dispute as to who owns the kill
			-Keep the peace by not leaving interpretation up to people
			-Promotes ex-ante investments 
vii. Exceptions
		-Ratione soli: owner of land has superior possession over capture 			occurring on the owner’s land (not used anymore)
		-Animus Revertendi (domesticated to return to land): If an animal has 			a tendency to return to your property, it is yours.  If they kill it, you 			have the rights to the corpse
			-Social value in domesticating animals 
		-Minerals ferae naturae: gases and oil can be under numerous 				properties; rule of first to drill owns property causes issue of 				overconsumption; not being able to store in ground in fear of 				“escape”
			-Can have injunctions to limit amount taken out
		-Water: whoever captures it first and puts it to reasonable use 				has a right to it
			-Riparian rights: they have a right to use the water if 					they have land along a water source 
viii. Minority Rule: reasonable prospect of capture enough to acquire animal; custom of hunters, but it’s too rigid and could lead to injustice

B. Theories of Property Rights
i. Blackstone’s Occupancy Theory: natural rights driven, principle of first in time
		-No one owned anything, took only what was needed
		-Transient property: have rights to it when holding it; set it down and 			it’s no longer yours
		-When resources depleted, transient properties moved to property 			rights
		-Needed more permanent rights; led to innovating like farming 
		-Also incentivized those without land to pursue other careers 				(doctors, lawyers)
		-Principle of first in time: being first justifies ownership rights
		-Problem: no solution to competing interests 
ii. Locke’s Labor Theory: natural rights driven (justification for occupancy)
		-Idea that you have property in yourself and your labor
		-Putting effort into something=your property; no time limit
		-Law of Accession: when one adds to the property of another by labor 			alone
		-Problem: pouring Pepsi into ocean…is it mine? No resolution 
		-Who decides whose labor is better? 
iii. Benthem-Utilitariangreatest good for greatest number, social utility
		-Property is a human construction that depends solely on societal 			needs
		-Law is a means to an endmaximizing benefit to society 
iv. Demsetz Economic Theory: property rights come into existence when economical to exist; internalize externalities from communal property
		-Private property: right to exclude others, internalize cost so 				incentive to utilize resources efficiently; transaction costs reduced, no 			need to negotiate; future investments; problem of lack of concern for 			neighbor
		-When gains of internalizing outweigh the costs of not 					internalizinghave property 
		-Example: resource use creates 100 units of social benefit and 50 units 		of social harm 
			-Should be allowed
		-Example: Resource use creates 50 units of benefit and 100 of harm
			-Should not be allowedharm>benefit to society
		-Externality: consequences (+ or -) that flow outside of one’s own 				property that 	owner doesn’t take into account (air pollution)
 			-Cost of not adopting property rights outweighs benefits
		-Communal property: if everything is unowned, or owned 				communally, under conditions of scarcity people will unduly deplete 			the resource because the individual gain from depletion is greater 			than the individual cost. Yet, from society’s perspective, the aggregate 			gains from depletion are less than the total cost. To an individual, 			these additional costs are external. Property helps to internalize 			these costs so that individuals make economically efficient judgments.
		-Example: 1000 trees owned in common by 100 people, each has 			power to cut down and each has 1/100 share
				-If one person cuts down a tree, she gets $1 and cost is 1 cent, 					but cost to community is 99 cents
				-This is not a problem until a lot of people begin to cut down
				-Issue of negotiationone person can hold everyone up 					(holdovers)
				-Transaction costs are important in understanding if people 					can agree to internalize externalities
				-Could incentivize the outlier but may lead to free riders (one 					that takes advantage of something in common he doesn’t have 					to pay for)
			-Tragedy of the Commons: overusing common property since costs lie 				to members of the commons
		-Property rights limit overuse of resources, concentrates costs and 			benefits, so we make smarter decisions
			-Tragedy of the Anti-Commons: multiple people have rights to veto 				exploitation of a resource
				-Can increase transaction costs for cooperation 
				-Disaggregating rights are difficult to re-aggregate
	-Example: 100 pieces for laptop, each person owning each piece, if you 	get 99 people on board, that last one can get a lot more money for his 	piece; too much property rights
v. Coase-Transaction Costs
	-World without transaction costs, don’t need property rights because 		resources will be put to efficient use anyways 
	-Give resources to the person with the most use; person who values 		resources most will automatically acquire them

C. Acquisition by Creation
i. Publici Juris: common property, of public domain
ii. News is not copyrightable, but can have quasi-property rights to deter unfair competition and promote investment into collection of property (INS. v. AP)
		-Cannot take material and sell it as your own to reap what you 				haven’t sown
		-Hot news doctrinetimeliness of getting the news out; want to be 			first to publish for commercial reasons and reputation 
		-Where a company has expended resources in gathering news and 			information, the owner can exclude others from copying it until its 			commercial value has passed away (sweat of the brow doctrine, labor 			theory)
		-Danger of monopolies: restricts public access, expensive news, less 			customers, fewer informed citizens and less knowledge
		-Unfair business practices
iii. Copying is the lifeblood of our economyfosters competition and prevents monopolies, pushes down prices, stimulates ideas and improvements 
iv. Basic rule is that there is no IP unless you can find some source of law (statute or common law) (Cheney Brothers v. Doris Silk)
D. Copyright
i. Rule: Original works of authorship fixed in any tangible medium of expression; doesn’t cover idea, procedure, process, system, method of operation, concept, principle, or discovery
ii. Expires after life of the author + 70 years; then it becomes public domain
iii. Fact/expression dichotomy: facts are not copyrightable but expressive aspects are (Feist v. Rural-phone directories)
		- Protection in factual compilations depends on original arrangement 			of factsneed independent creation and minimal creativity 
		-Gets rid of sweat of the brow doctrine, labor means nothing
		-Copyright meant to promote progress of science & arts, utilitarian 
		-Thin line of protection to argue around CR infringement 
iv. Idea/expression dichotomy: ideas not copyrightable but expression is (Baker v. Selden-bookkeeping system)
v. Idea/expression inseparability: idea merged with expression is not copyrightable; if unable to pull elements apart, cannot copyright (Morrissey v. P&G-sweepstakes rules)
		- Limiting principle: un-copyrightable subject matter is narrow such 			that forms of expression are limited
vi. Conceptual Separability: Denicola testif design elements reflect a merger of aesthetic and functional considerations, artistic aspects of a work cannot be said to be conceptually separable from the utilitarian elements (Brandir v. Cascade Lumber-bike racks)
vii. Useful article: has intrinsic utilitarian value
viii. Example: Is a Mickey Mouse phone conceptually separable? Yes, mouse is separate from the functional parts of the phone; physically and conceptually separable 
ix. Elements of Copyright Infringement: copyrightable subject matter, copying—literal or access/substantial similarity—and improper appropriation—are works “substantially similar” in eyes of reasonable observer? (Arnstein v. Porter-songs copied)
		-Substantial similaritiesMoscow on the Hudson & New Yorker, 			copyright infringement found because it was substantially similar
x. There are things in a work that aren’t copyrightablecharacters, ideas, some background details (Nichols v. Universal Pictures-plays with similar plots)
		-Some content goes into public domain 
		-EXCEPTION: FAIR USE
xi. Fair use Doctrine: unpublished works alone don’t violate fair use, depends on 4 factors
		-Purpose and character of the use (commercial or non-profit)
			-Nature of copyrighted work
			-Amount and substantiality of portion used in relation to copyrighted 				work as a whole
			-Effect of the use upon potential market for or value of the work
			-Use can still be unfair even after applying these factors (Harper Row 				v. Nation-unpublished memoir by Ford)
			-Just because use work for education or criticism, it isn’t necessarily 				fair use, need to apply the factors
			-FAIR USE AND EXPERIMENTAL USE (PATENTS) ARE LIMITS ON 				SCOPE OF RIGHTS
xii. Fair use is cure for market failure: decreases transaction costs and lawsuits, not an absolute right; (conflicting view) cause of failure: without it, can have more efficient structures for markets, people will pay for what they get for free right now
xiii. Fair use benefits: promote progress, create discussion and promote building off of copyrighted works 

E. Patents
i. 35 U.S.C. § 101 - Inventions patentable:  Any new, useful and non-obvious process, machine, manufacture, or composition of matter, or any new and useful improvement thereof
ii. File applicationpatent issuedexpiration; expires 20 years from filing 
iii. Benefits: incentive to share products since already have the rights to it, encourage others to improve upon something in existence, promotes business and science, lessen litigation and work for courts, better products
iv. Costs: monopoly, administrative costs of issuing patents, discourages progress, issues of genetic research 
v. Problem: Cat laser patentsuch a broad claim that it is unenforceable
vi. Example: several countries and have to get several patents, choose country where you can get patents, but research and development in cheaper countries
vii. Has to be a novel/new and useful item
viii. Living Things: cannot patent laws of nature, physical phenomena, and abstract ideas; can patent something in nature physically altered by humans (Diamond v. Chakrabarty-combined two bacteria to make a new one); Congress intended to include anything under the sun by man
ix. Example: Take goat kidney and blend it, separating liquid from the rest and using it to help stop heart attacks, patentable? Yes, new use/purpose for purified version of something that didn’t exist before
			-Encourages biotech and pharmaceuticals 
			-Can patent process and juicebetter to patent ultimate product 				since it would be protected even if people come up with other ways of 				producing it
x. Extraction: process of purifying naturally occurring chemicals and purified chemicals are patentable; changing something to become commercially useful or valuable that wasn’t before is patentable (Parke Davis v Mulford – Adrenaline)
			-Take a product of nature so far out if its natural context that you can 				no longer claim it is inherently a product of nature, then patentable 
xi. Can patent laws of nature when applied to a useful purpose—using algorithms in a new way (Diamond v. Diehr)
			-Can patent the process, not the actual algorithm 
			-Need significant subject matter around the equation; look at pre and 				post substantial activity 
xii. Forms of direct infringement: literal and doctrine of equivalents 
			-If it’s substantially better, it’s not the same
			-Have to have every element of patented product infringed (Larami v. 				Amron-super soakers); not equivalent since improved 
x.	Exceptions to infringement: research, academic, and experimental 				purposes; limited to non-profit purposes; also idle curiosity and 				philosophical inquiry and amusement (Madey v. Duke-used lab equipment 			after researcher left, experimental use doctrine)

F. Trade Secrets
i. Elements of a trade secret: trade secret that is misappropriated
ii. Trade secret: information that is valuable because it is a secret and is subject to reasonable efforts to be kept secret (formulas, recipes, etc.)
iii. Why does the law protect trade secrets?
		-Uphold morality, set baseline standard of commercial morality 
			-Encourage innovation by giving this protection
			-Promote efficient economic behavior
iv. Why choose trade secret law over patent law?
		-No expiration date and not made public like patents
		-Could have commercially valuable information that isn’t patentable
		-Patents can be found invalid in cases
v. Courts usually accept misappropriation if used improper means to get the trade secret even if it ascertainable
vi. Reasonable protection of secret: confidentiality agreement, limited access, security measures, cost and effort to protect it (Metallurgical v. Fourtek-furnace modifications)
		-Dealing with limited disclosure? Valuable competitor? Incurred 			costs?
vii. When is the use of another’s trade secret actionable? Misappropriation/improper means or breach of confidence
viii. Improper means: bribery, theft, misrepresentation, breach or inducement of breach of duty to maintain secrecy, or espionage through electronic or other means 
ix. Confidential relationship: (Smith v. Dravo Corp.-wanted to buy business then copied freight containers), don’t need express confidentiality, here it was implied duty not to disclose 
x. Only need to take reasonable precautions to protect trade secret (DuPont v. Christopher-aerial photos of plant)
		-Flying is legal, but act of trying to get trade secret isn’t 
		-Kind of like metallurgical in talking about reasonable precautions
xi. Proper means: reverse engineering, discovery by independent invention, observation of item in public use or public place, and obtaining TS from published literature (Kadant v. Seeley-employee left and new company created similar products quickly); only grant injunction if irreparable harm

G. Right to Exclude
i. Trespass: interference with one’s rights to possess
ii. Compensatory damages: replace what was lost, put you back in position you were before harm
			-Punitive damages: deter future conduct with this punishment
			-Nominal damages: no harm so small damages
iii. Right to exclude importantpsychological reasons, economic reasons, reduces transaction costs and encourages investment in property 
iv. Constitutional right to exclude and enjoy peaceful possession of property and societal benefit in respecting the law since actual harm is done in every trespass because of loss of one’s right to exclude (Jacque v. Steenberg Homes-moved mobile home across land without permission)
		-Get punitive damages and nominal damages to deter conduct 
v. No rights to airspace—have a right to space above the land that you use only (Hinman v. Pacific Air Transport-plane flying over land)
		-Ad coelum doctrineowns from the earth to the sky
vi. Equity: offers remedies that aren’t in law already, injunctions instead of monetary damages; when damages can’t be measured; couldn’t calculate damages; more fair
vii. Baker v. Howard County Hunt Club-hounds interrupted rabbit experiment and trespassed; easy to get injunctions against repeated trespass
		-Lots of power in judge’s hands, could be unfair, undemocratic 
		-Unclean hands doctrine: equity doesn’t help people who acted 			without virtue
			-Estoppel: prevents person from changing position in transaction 				once another reasonably relies on initial position (induced reliance) 
			-Laches: lawsuit can be disallowed because it took too long to bring 				action, but up to judge’s discretion

H. Exceptions to Right to Exclude 
i. Necessity allows you to trespass in trying to save/protect one’s goods or propertyespecially in cases of preserving human life (Ploof v. Putnam-moored boat in storm to protect family and property, act of God)
ii. Custom: hunting on unenclosed and unimproved lands is customlike common property (McConico v. Singleton-hunted on unenclosed and unimproved land)
		-Has to be some injury to support trespass
		-Common property 
iii. Public Policy: cannot use your property rights to injure the rights of othersdon’t have the right to isolate rights of others (State v. Shack-migrant farm workers) 
		-(Uston v. Resorts) can only exclude from public place if 					disorderly/disruptive or dangerous, or legislation
		-Impact on property as instrument for social goals?
		-The more you open your property, less right to exclude you have
			-Can de-incentivize starting new businessproperty owners 				have to assume risks
			-Supposed to stop discrimination (doesn’t really)
			-Demsetzproperty owner has to internalize externalities of 				having someone inside business
		-By limiting right to exclude, more people can go and be happy and 			spend time at that business instead of other places 
i. Human body parts: limited patient interest in excised cells
		-Don’t want to disincentive medical research (Moore v. Regents-took 			spleen and patented cells from research)
		-Conversion: wrongful exercise of ownership rights over the personal 			property of another (need to have property)
		-If allowed conversion: absurd consequences since SL, everyone liable

II. Subsequent Acquisition of Property Rights
A. Acquisition by Find
i. Restore property to true owner, reward honest finders, deliver reasonable expectations of land owners, discourage trespassers, encourage productive use of found property 
ii. Replevin: cause of action to obtain return of goods
iii. Trover: cause of action for damages resulting D’s conversion of chattel
iv. Finder has rights against all but the true owner and prior possessors (Armory v. Delamirie-chimney sweep boy had a jewel and took to goldsmith) 
		-Finder’s keepersefficient rule, without it, would be chaos, protect 			prior possessor
		-Example: If true owner sued the goldsmith, GS would have to pay him 		and then could go sue the chimney boy (problem of double payment 			and bailment issue)
v. Abandoned property: true owner voluntarily gave up claim of ownership
		-Finder gets to keep the object
		-Exception: when found by trespasser, owner of land may have better 			claim
vi. Lost property: owner unintentionally lost object, finder acquires possession
		-Hannah v. Peel: lack of Peel’s occupation of premises and Hannah’s 			meritorious conduct gave the brooch to Hannah; lost objects in a 			house belong to finder when house is requisitioned, owner doesn’t 			possess the real estate, doesn’t have prior knowledge of object and 			finder acts meritoriously 
		-Finder has right to lost articles against all but true owner found in 			a public place	(Bridges v. Hawksworth)
		-Land carries with it possession of everything that is attached to or 			under that land; employees have to surrender object to employers by 			contract (South Staffordshire v. Sharman)
		-Embedded objects go to landowner (Elwes v. Briggs)
vii. Mislaid property: owner intentionally puts object somewhere and forgets
		-General rule: Finder of property acquires no right in mislaid 				property, is entitled to possession of lost property against all but true 			owner, and is entitled to keep abandoned property 
		-Shopkeepers should keep mislaid property since article is 				more likely to get back into possession of true owner (McAvoy v. 			Medina)

B. Adverse Possession
i. Running of statute of limitations on a claim that a person might have to eject someone for trespass 
		-Use date of when adverse possessor first took possession of land and 			satisfied the four elements 
ii. Policy reasons: want to encourage the use of land, punish those sleeping on their rights, encourages investment in productive use of property, quieting title, getting rid of stale claims, reduces disputes, redistributes property 
iii. Once you establish right by AP, can’t get rid of it or disclaim it; can voluntarily give it to someone else or another AP
iv. Actual and exclusive
		-Entry creates cause of action for trespass, triggering the statute
		-AP must physically and actually take possession of owner’s land, 			excluding both the public and the owner
		-Restricting access to land, restrict public
		-Shows boundaries of parcel that AP is going to try to claim 
		-Prescriptive right isn’t enough
		-May have other requirements within this category such as improving, 		cultivating or enclosing the land (Van Valkenburgh v. Lutz)
v. Open and notorious
		-Notice to landowner that land is being taken/his rights are being 			violatedallows for landowner to exercise rights to eject AP
		-Readily visible to any inspector of the property 
		-Constructive notice works tooobjective test, so if reasonable 			person would have notice, the owner should have known 
		-Aggressive trespasser: know it’s not your land but go on it and treat it 		like it’s yours anyways
		-Good faith improver: adjacent to land and boundaries are unknown 
		-In some jurisdictions, owner needs actual knowledgenot open and 			notorious where encroachment is on a small area and intrusion is not 			clear and self-evident; used Connecticut Doctrine (Manillo v. Gorski)
vi. Continuous for statutory period
		-Can come and go, but should be consistent over a period of time 
		-Rule: the sort of entry and possession that will ripen into title by AP 			is use of the property in the manner that an average true owner would 		use it under the circumstances, such that neighbors and other 				observers would regard the occupant as a person exercising exclusive 			dominion
		-If forced out of land, SOL doesn’t start over, but have to add time you 			weren’t there
		-If one element stops, have to start over SOL
		-Can use land/home seasonally if customary use of land and tack on 			possession of previous AP (Howard v. Kunto)
		-Example: can AP house in the Yukon when only able to use it in 			summer and improve it
vii. Tacking
		-Can only add time periods when there is privity
		-Privity: voluntary transfer from first to second possessor
		-Need reasonable connection between successive occupants to 				establish privity 
		-Can’t use for trespassers like squatters
		-Can rely on intentions of parties in privity with one another to tack 			on land that isn’t in the deed
		-If you leave under duress and then return, full period is SOL and 			amount of time you were involuntarily gone from property 
		-If 3rd party ousts AP, that 3rd party can’t tack since no privity
		-Can use taxes to establish AP for SOL
		-If AP abandons property voluntarily, statute starts over
		-Can tack for AP of chattels if privity 
viii. Hostile/claim of title/right
		-Claim of title: treating land as your own
		-Color of title: claim founded on a written instrument or a judgment or 		decree that is for some reason ineffective and invalid 
			-Constructive possession: actual possession of some land in the 			title is constructive possession of all of the land
		-Good faith: AP thinks land is own
		-Hostile: AP knows land isn’t own but tries to AP it to make it own
		-Objectivestate of mind doesn’t matter, court examines lack of 			permission (occupation not subordinate to owner’s title) and 				occupier’s acts/statements appear to be claims of ownership
		-If AP admits to owner it belongs to owner, no AP
ix. Minority approach-Maine Doctrine: occupier not AP if under good faith, mistaken belief that land is hers but wouldn’t have occupied if knew the true facts, favors aggressive trespassers (intent does matter, subjective)
x. Connecticut Doctrine: mistake doesn’t matter, only assertion of fact, act as owner, then intent doesn’t matter (objective)
xi. Defense of Disability: has to exist at time of entrance to extend SOL; cannot tack disabilities, statute doesn’t start running until amount of time designated for disability to be removed (ex: 5 years)
xii. Minority, unsound mind, in prison
xiii. Doctrine of Agreed Upon Boundaries/Equitable Estoppel: if landowners agree to fix a boundary, cannot go back to try to AP the land
xiv. Adverse Possession of Chattels: four approaches
		-Strict application of SOL-issue of not knowing you lost it
		-Adverse Possession-open and notorious issue since don’t know 			stolen goods 
		-Discovery rule (majority rule): SOL does not begin to run on owner of 		stolen goods as long as owner uses due diligence in looking for them, 			cause of action accrues when owner first knows or reasonably should 			know through exercise of due diligence where the stolen goods are 			(O’Keefe v. Snyder)
		-NY Traditional Rule: SOL doesn’t begin to run until true 				owner knows who has the goods and demand for return is rejected 
xv. Possession must be hostile, actual, exclusive, visible, and continuous 
xvi. Cannot AP against the government 

C. Acquisition by Gift
i. Intent, delivery and acceptance; voluntary transfer of property from one living person to another living person
ii. Term of years as finite estate for title
iii. Intent
		-Present transfer of interest 
		-May be shown by oral or written evidence 
		-Can divide up ownership of something into fee simple and then gift 			remainder
		-Fee Simple: goes on forever
		-Life Estate: expires when you die
		-Remainder: future fee simple interest
		-Intent test: whether maker intended gift to have no effect until after 			death or whether intended to transfer some present interest (Gruen v. 			Gruen) 
		-Remainder in fee simplegiving the rest of the fee simple title 
		-Death of donor can’t be precondition to validity of causa mortis gift 			because indicates lack of present intent to give the gift 
iv. Delivery: requires objective acts
		-Actual: physically handing over gift
		-Constructive: handing over something that represents or gives access 		to gift if property is immovable due to size/weight (example: keys)	
		-Symbolic: give symbol of the gift, symbolizes thing that you’re giving 			(usually a writing, example: deed or letter like in Gruen); give car to 			someone, so give hood ornament; constructive would be giving keys 
		-Functions as evidence of intent to make gift and acceptance 
v. Inter Vivos gift: made during life of donor when donor is not under any impending death; irrevocable
vi. Causa Mortis gift: made in expectation of impending death, substitute for will
		-Revocable if person doesn’t die
		-Elements of gifts are more strictly enforced since bypassing statute of 		frauds/wills
		-Symbolic delivery not okay for gifts; wouldn’t meet element of 			delivery
vii. If something can be physically delivered, it must be; only constructive delivery of immovable items like furniture; furniture inter vivos and keys are causa mortis (Newman v. Boast)
viii. Acceptance: presumed upon delivery, unless express refusal; gifts of value are presumed to be accepted 

III. CONCURRENT INTERESTS 
A. Inheritances 
i. If we can’t identify who gets remainders, come here (no will)
ii. Heirs: people who receive property under state intestacy statutes; no heirs until you die
iii. No willgoes to spouse; no spouse then go through all of these heirs
iv. Depends on jurisdiction but spouses are not heirs
v. Issue: lineal descendants; kids
vi. Ancestors: parents, etc. 
vii. Collateral: blood relatives who are neither issues nor ancestors (uncles, brothers, sisters, nephews, nieces, cousins, aunts); brothers and sisters/their children take first 
viii. Escheat: nobody to receive property so government gets it

B. Co-Ownership
i. Tenancy in Common: separate, undivided shares of property where each owner has a distinct share and right to possess entire property
		-Conveyable through will or deed; no survivorship rights, so can pass 			it on
		-Example: A & B tenants in common. B conveys to C, so A & C tenants 			in common. A dies intestate, then A’s heir is tenant in common with C. 
ii. Joint Tenancy: each owner has distinct share but also owns undivided whole and has right to possess entire property 
		-Right of survivorship: interest of person who dies is extinguished
		-Example: A & B joint tenants and B dies, A gets remaining share 
		-Avoid probate since other tenant gets land when one dies
iii. Four unities: time (acquired at same time), title (same instrument or joint AP), interest (equal undivided shares), possession (right of possess to the whole)
iv. Modern Rule: can create joint tenancies in unequal shares if you want and can create joint tenancies even without all unities satisfied; also emphasizes grantor’s intent

C. Severing Joint Tenancy
i. Any of the unities can be broken by one person to change to a tenancy in common
ii. Strawmanto convert a joint tenancy into a tenancy in common, the joint tenant would have to employ a straw man, to whom the severing conveyance would be made and from whom a re-conveyance would be made
iii. Need full transfer/foreclosure/involuntary transfer to sever joint tenancy
iv. Riddle v. Harmon changed this, allowed voluntary conveyance to self as joint tenant to self as tenant in common 
v. Mortgage does not destroy joint tenancyliens disappear with death of tenant (Harms v. Sprague)
		-Lien theory: future interest created with lien but extinguished at 			death
		-Title theory: joint tenancy severed since giving over legal 				title/mortgage (voluntary conveyance) 
		-Brother’s interest extinguished at death just like mortgage 
vi. Partition: when co-tenants cannot arrange to terminate a co-tenancy on their own, go to court to use equitable action of partition 
		-Handles disputes between co-owners
		-Conflicting ideas of how to use land
		-Encourages sales/transactions 
vii. Physical division of property: partition in kind (preferred method)
		-Courts will order this unless party can prove either that physical 			partition is impossible/extremely impractical or that it isn’t in the 			best interest of all the parties (economic costs/subjective costs)
viii. Sale and division of land and proceeds: partition by sale
		-Rural, undeveloped land is most likely candidate
		-After sale, net proceeds are divided among owners in proportion to 			interests
		-In absence of express evidence of unequal shares, courts presume 			that each owner is entitled to an equal share of the proceeds
ix. Courts prefer partition in kindserve all interests (Delfino v. Vealencis-livelihood and business on the land)
		-By sale provides for emergency when decision cannot be made 
x. Partition in kind impracticabletoo many people for a small piece of land, value of land unequal 

D. Rents/Ouster
i. Exclusive possession: no co-owner may exclude fellow co-owners
ii. Majority rule: no liability absent ouster or special duty; cotenant in exclusive possession has no liability unless:
			-Other co-tenants ousted
			-Co-tenant in possession owes fiduciary duty to others
			-Co-tenant in possession agreed to pay rent
iii. Minority Rule: co-tenant in exclusive possession is liable to others unless there has been an agreement to excuse this obligation
iv. Ouster: occurs when tenant in exclusive possession either prevents/bars physical entry or denies cotenants claim to title
			-Beginning of running of SOL for AP
			-Liability of occupying co-tenant for rent, refusing a demand of other 				for use and enjoyment of land 
			-Demands can be physical or otherwise (like a letter)
v. When a cotenant is in sole possession of concurrently owned property, majority holds that unless there has been an ouster, cotenant in possession doesn’t have to pay a proportionate share of rental value to cotenants out of possession (Spiller v. Mackereth-rent/ouster case of landlords owning building and one of them occupying part of it without paying rent)
			-Majority encourages partition, moving ownership into hands of 				individuals  
			-Minority discourages partition and thinks split ownership leads 				to tragedy of the commons 
vi. Cotenant who receives rent on property from third party is obligated to account to other cotenants for rent
vii. Lease doesn’t sever joint tenancy; mortgage would disappear just like Harms 
viii. Non-lessor joint tenants do not have an action to cancel leases made by lessor joint tenant; joint tenant can convey, mortgage or lien his share of property (Swartzbaugh v. Sampson-wife didn’t want husband to lease some of the land for a boxing ring)
			-Remediespartition, ouster, accounting, death (of husband)

IV. JUDICIAL CONTROL OF LAND USE
A. Nuisance Law
i. Private nuisance: one makes improper use of own property and injures land or some incorporeal right of one’s neighbor
ii. Interference with use or enjoyment of land
iii. Intentional nuisances: need to be substantial, unreasonable, non-trespassory invasion of another’s interest in private use and enjoyment of land (Morgan v. High Penn-refinery gives off noxious gases to nearby trailers and restaurant)
		-Intentional (purpose or knowledge), conduct unreasonable under 			circumstances
iv. Unintentionalnegligence, recklessness, or ultra-hazardous; has to be substantial 
v. Trespass vs. nuisancephysicality of invasion for trespass and reasonableness/amount of harm for nuisance
vi. Factors for unreasonablenessforeseeable, substantial, disruptive, affects great amount of people (utilitarian), does conduct outweigh harm? industry standards, frequency, magnitude, suitability of the locality (zoning), how long the nuisance will last, if it’s a reasonably expected nuisance; look at holistic if harm exceeds certain threshold 
vii. Don’t protect abnormally sensitive P (utility vs. harm)
viii. Policy rationale: nuisance law could harm developmentif something cannot be considered a nuisance, people won’t want to develop in certain areas since property values would be lower
ix. Examples: adult bookstore by a church, liquor store in residential area
x. Consider balancing equitiesinjury to defendant and public compared to that of plaintiff (Estancias v. Schultz-loud AC at apartment building, found that the injury was greater to P than D)
xi. Where a nuisance has been found and where there has been substantial damage shown by complainant, permanent damages will be granted (Boomer v. Atlantic Cement-cement plant pollutes and is noisy, but is somewhat necessary for public; so will lift injunction after damages are paid)
xii. Public utility and economic costs of closing cement company greater than harm to P; so would rather keep the company 


V. PRIVATE CONTROL OF LAND USE
A. Easements
i. Easements grant use of another’s land, creation usually requires written instrument 
ii. Easement Appurtenant: gives right of use to whomever owns a parcel of land that the easement benefits; attached to land, can be transferred to successors
		-Law favors this
iii. Easement in Gross: gives right to some person without regard to ownership of land; isn’t attached, personal
iv. Profits a prendre: right to take off the land things that were thought of as “part” of the land 
v. Affirmative easements: gives neighbor right to enter or perform act on servient land
		-Example: nail fruit trees to neighbor’s wall, put clothes on clothesline
vi. Negative easements: forbid one landowner from doing something on his land that may harm a neighbor; negative promise, inequitable servitude, real covenant; 4 types of English negative easements 
		-Blocking light/windows
		-Blocking airflow
		-Removing support for your building
		-Interfering with flow of water in a stream
vii. Dominant estate=benefits from the easement, servient estate=has burden, usually easement on this land
viii. Policygrants access to land, encourages productive use, burdened land sold for less, disincentive for business transaction, people can precisely obtain what they want; could increase litigation (uncertainty about easements), issues of scope of easement; issue of notice for future landowners
ix. Easement reservations look to grantor’s intent and original intent in easement languageexpress easement (Willard v. First Church-intent in deed to keep parking lot available for church)
		-Reservation: provision in a deed creating some new servitude that 			did not exist before as a new independent interest in the land
x. Statute of Frauds: certain agreements require a written instrument 

B. Licenses
i. Oral or written permission that would otherwise be trespass
ii. Licenses generally can be revokednot in the case of estoppel
iii. License with interests cannot be revoked; estoppel can’t be revoked
iv.   Irrevocable licenses treated as easements 
v. For prescriptive right, need to adversely possess the land for SOL
		-Cannot be permissive, must be hostile 
vi. Reliance on license/estoppel (Holbrook v. Taylor-P had been using road on D’s land for awhile and wanted to use it to rebuild his house and D wanted P to sign a form to preclude him from liability)
vii. For estoppelerecting structures on land and improvements with permission
viii. Estoppel: consent and permission of landowner to use passageway (license), relying on permission one makes an economic improvement, and licensor knows of reliance 

C. Implied Easements
i. Establishing implied easement must be of strict necessity
ii. Prior existing use: severance of title to land initially undivided, apparent/existing/continuing use of one parcel at time of severance, and reasonable necessity for use at time of severance (Van Sandt v. Royster-sewage lines across several lots) 
		-Reasonable necessity: alternative access to land cannot be obtained 		without substantial expenditure of money or labor 
		-Four elements: unity of ownership severed, use in place before 			severance, use was visible/apparent at time of severance, and 				easement necessary for enjoyment of dominant estate 
iii. For necessity, have to show: unity of ownership of alleged dominant and servient estates, that roadway is necessity, and that necessity existed at time of severance of two estates (Othen v. Rosier-D fixed a roadway and created a levee and it made the road muddy; P had no prescriptive right to use the easement and was not strict necessity)
		-Prescriptive period doesn’t start until estates are severed; necessity 			alone is never enough (convenience isn’t enough) 
		-Could have had easement by estoppel if showed improvements in 			land
		-Elements: common owner severed the property, necessity for 			ingress/egress existed at time of severance, and ingress/egress are 			strictly necessary for landlocked parcel 
		-Stricter than prior existing use (necessity)
iv. Prescription: SOL for use of land, not possession; has to be hostile, same elements as AP; open and notorious, continuous; not necessarily exclusive 
v. Lost grant theory: use was not permissive and owner acquiesced (didn’t object)
vi. Easement by necessity endures only for as long as it is necessary (if there is another path from a landlocked parcel, easement ceases)

D. Scope of Easements
vii. Cannot extend easement appurtenant to one parcel of land to another parcel to which the easement is not appurtenant (Brown v. Voss-P building a house in the middle of two lots and wanted to use easement for both technically)
		-Case exception to this rule; balancing hardships-doesn’t have 				additional burden and doesn’t harm land
		-Misuse of an easement is a trespass
		-Cannot expand easement to benefit non-dominant parcel 
viii. Location of an easement once fixed by the parties cannot be changed by servient owner without permission of dominant owner 
ix. Scope of easement may be adjusted in face of changing times to serve original purpose as long as change is consistent with terms of original grant (Presault v. US-railroad tracks taken off of P’s fee simple estate)
		-Abandonmentpurpose inconsistent with future existence, so not 			within scope of easement 


E. Termination of Easements
i. Easements are not extinguished by simple non-use
ii. Abandonment: must be some act by owner of dominant tenement conclusively and unequivocally manifesting either a present intent to relinquish the easement or a purpose inconsistent with its future existence 
iii. Expiration: easement by grant expires by its terms
iv. Merger: easement terminated when dominant tenement and servient tenement come under same owner
v. Release: normally written and recorded
vi. Estoppel: D relied upon P’s conduct making it inequitable for P to enforce servitude 
vii. Condemnation: government uses eminent domain power to use land for purpose inconsistent with continued existence of easement 
viii. Prescription: servient owner prevents use of easement for prescriptive period

F. CovenantsReal Covenants/Equitable Servitudes 
i. Promise about land usage that runs with estate
ii. Real covenant could include affirmative promises, not negative promises; so not always a negative easement
iii. Affirmative covenants require owners to do something with land instead of a negative covenant that would restrict use of land
iv. Have to have notice of negative easement to be enforceable; look at grantor’s intent to bind successors (Tulk v. Moxhay-equitable servitude)
v. Problems with case: encumbrances can lower price of parcel, up-keeping garden could mean anything forces new landowner to do something regarding land
vi. Equitable servitude: intent to bind successors, notice, and restriction that touches and concerns the land
			-Touch and concern: whether rights of the owner of burdened parcel 				are diminished and rights of owner of benefiting parcel increase
			-All easements touch and concern 
			-Get injunctions and can be sold
vii. Real covenants and equitable servitudes have to be in writing (in deed)
viii. Real covenants attach to land; damages
ix. Need to have actual or constructive knowledge to enforce easement (Sanborn v. McLean-D wanted to build a gas station; precluded from doing so in deed)
			-Exceptionnot in writing, so reciprocal negative easement (mutual 				benefit); implied in equity, so as an equitable servitude 

G. Termination of Covenants 
i. Merger: easement terminated when dominant tenement and servient tenement come under same owner
ii. Release: normally written and recorded
iii. Acquiescence: P has failed to enforce servitude against other breaches and then seeks to enforce the servitude against D
iv. Abandonment: must be some act by owner of dominant tenement conclusively and unequivocally manifesting either a present intent to relinquish the easement or a purpose inconsistent with its future existence 
v. Unclean Hands: court refuses to enjoin violation of servitude that P previously violated
vi. Laches: unreasonable delay by P to enforce servitude against D causing prejudice to D (bars enforcement of servitude)
vii. Estoppel: D relied upon P’s conduct making it inequitable for P to enforce servitude
viii. Eminent domain by government
ix. Prescription: servient owner prevents use of easement for prescriptive period
x. Changed conditions: changes outside restricted area by covenants

VI. LEGISLATIVE CONTROL OF LAND USE
A. Zoning Basics
i. Zoning to prevent harmful neighborhood effects, separates use of land
ii. Objective: to prevent incompatible uses from occurring, reducing the need for nuisance law, could increase property values and increase the property tax base
iii. Zoning is the use of public power to impose uniform results that might otherwise be accomplished in more piecemeal and selective fashion by private bargains
iv. Benefits: better notice, more efficient, could increase property values, prevents nuisances, separation of uses
v. Cons: could decrease property value, restricts owner’s use of land, discriminatory, imposes arbitrary values of land based on government, and lessens utility of land
vi. Constitutional validity: Euclid v. Ambler Realty
a. Comprehensive zoning ordinance that restricted use of property, height and sizes of structures
b. Euclidian zoning constitutional here
c. If zoning creates hardship for owners, have some flexibilityvariants and special exceptions 
d. Legitimate exercise of police powerminimizing land use conflicts to prevent nuisances
e. Police power: promote public health, safety, general welfare, etc.
f. If zoning is rationally related to police power, it is constitutional 
g. Usually unconstitutional if provisions are arbitrary or unreasonable 

B. Authorization for Zoning
i. Legislature at state level enacts legislation to allow local governments to adopt zoning laws
ii. Create a comprehensive plan for land use in locality in a zoning statute
iii. Create a commission and appeals board of some sort to regulate 
iv. Non-conforming usespermitted to exist since immediate abatement would constitute a taking 
v. Amortization and discontinuance of a lawful pre-existing non-conforming use is per se confiscatory and violates Pennsylvania Constitution (PA Northwestern v. Zoning Hearing Board-adult bookstore)
vi. Nonconforming use cannot be expanded beyond precise boundaries of existing use
vii. If destroyed or abandoned, permission to continue nonconforming use ends
viii. Abandonment usually requires proof that user has voluntarily intended to abandon the nonconforming use, but some ordinances supplement abandonment with a bright-line rule that discontinuance of the nonconforming use for a specified period terminates permission for the use
ix. Destruction, abandonment, eminent domain, nuisance law all terminate permission for the use

C. Zoning Limits
i. Aesthetic Objectivescourts link aesthetics, property value and general welfare
a. Aesthetic issues can debase property values, affect community’s tax base, destroy beauty of homes and in turn destroy comfort and happiness of residents, and public suffers economically as a result
ii. Architectural Review: conformity to proposed structure to existing character of neighborhood, likelihood that proposed structure will not cause substantial depreciation of neighboring property values 
iii. May use police power to reject building proposals, especially when zoning’s purpose is to preserve property values (Stoyanoff v. Berkeley-ultramodern house; protected general welfare)
iv. Zoning laws that regulate speech are invalid if they are broader than reasonably necessary to achieve a significant government purpose other than speech regulation; or so restrictive that they fail to leave open ample alternative channels of communication (City of Ladue v. Gilleo-signs on lawn)
a. Cannot use aesthetic regulations to violate one’s constitutional rights 

VII. TAKINGS
A. Basics
i. Fifth Amendment & Public Use Clause: “nor shall private property be taken for public use without just compensation”
ii. Language is meant to restrict government’s power
iii. Purpose: prevent forcible redistribution of property and takings only for public benefit
iv. Just compensationgive fair market value of taken property, includes any reasonable expectations buyer may have about possible future uses
a. Owner not entitled to additional value that is subjective or peculiar to owner like sentimental value
b. Protect people’s interest 
v. Constitutional issues arise if government denies it has taken the property or if taking is not for public use
vi. Public use as literal meaningproperty to be used by public (schools, roads, military, post office, parks, etc.)
vii. Pros: promote and establish governmental infrastructure, avoid high transactions costs, positive power to affect economic change
viii. Majority Rational basis standard: use must be rationally related to a conceivable public purpose; opens floodgates
a. Expand to use for economic development if legislature determines it to be a legitimate public purpose
b. Focused on the plan as a whole
ix. Three approaches outlined in O’Connor’s dissent Kelo v. London
a. Common Carrier: can take land so public can use it
b. Government Ownership: roads, highways, military bases, etc.
c. Removing serious public harm 	
x. Kennedy concurring opinionstricter (meaningful) rational basis standard, especially for more suspicious circumstances, make sure that public benefits are not just incidental to benefit of private parties  
xi. Thomas dissenting opiniondoesn’t believe government should affirmatively remove public harms, constitutional limits; agrees with first two approaches; majority treating public use as public purpose 
xii. Not a taking when removing blighted property for an urban renewal scheme as part of police power (Berman v. Parker)
xiii. Not a taking when eliminating oligopoly as part of police power to protect public interests (Hawaii Housing v. Midkiff) 

B. Regulatory Takings
i. Anytime the government authorizes a permanent physical occupation, it’s a taking (Loretto v. Teleprompter-cable installed on P’s roof and took up a portion of it)
			-Especially an issue if it restricts owner’s right to exclude 
ii. 	Look at character of government action, economic impact, extent of interference 
iii. If regulation regulates noxious use/nuisance out of existencedon’t need just compensation; if government regulates property to abate activities that are common law nuisances, there is no taking and no compensation owed (Hadacheck v. Sebastian-restricted brick yard since it was a nuisance) 
iv. If regulation goes too far, it will be recognized as a taking (Penn Coal v. Mahon-different soil estates, only sold surface rights and mining caused subsidence) 
a. Look at public interest in statute and balance against its impact on D
b. Diminution in value test
v. 	Transfer development rights (TDRs): can transfer rights to develop one piece of land (landmark property) to adjacent properties if under D’s control to do things owners could not otherwise do (Penn Central-historical landmarks had regulations for renovations, look at factors)
vi. Factors for takingeconomic impact, extent to which regulation interferes with investment backed expectations and character of government action 
vii. Conceptual Severance: look at parcel as a whole or in physical/temporal parts

C. Loss of Economically Viable Use
i. Regulation does effect a taking if it does not substantially advance legitimate state interests or denies an owner economically viable use of his land (Lucas v. South Carolina Coastal Council-regulation prevented building a dwelling on expensive land, found land valueless)  
			-Legislative intent also very important here
ii. If regulation strips land of all value, must pay just compensation 
iii. When the owner of real property has been called upon to sacrifice all economically beneficial uses in name of common good, he has suffered a taking 
iv. Total taking inquirydegree of harm to public lands and resources by claimant’s proposed activities, social value of claimant’s activities and suitability to locality, and relative ease with which alleged harm can be avoided through measures taken by claimant and government 
v. Issue of TDRscircumvent just compensation clause, allows some areas to be more regulated than others
vi. A regulation that would otherwise be unconstitutional absent compensation is not transformed into a background principle of the State’s law by mere virtue of passage of title (Palazzolo v. Rhode Island-bought land under company name and then company collapsed so passed to individual; ordinance enforced when individual got land)
vii. Regulation that affects only a portion of the parcel does not deprive owner of all economically beneficial use (Tahoe Sierra-temporary moratoria on building)

D. Exactions
i. Exactions: local government measures that require developers to provide goods/services or pay impact fees as a condition to getting their project approved
ii. A condition that would be a taking, if imposed in isolation, is not a taking, when attached as a condition of issuance of land use permit under an otherwise valid regulation if the government can prove the condition is substantially related to the government’s valid regulatory objective
iii. Need an essential nexus between exaction and purpose for regulating in the first place (Nollan v. CA Coastal Commission-wanted easement across P’s land to allow public access to the beach) 
iv. Even satisfying essential nexus, it is a taking unless the government proves that nature and scope of the condition are roughly proportional to impact of the proposed development on matters that the underlying regulation addresses 
v. [bookmark: _GoBack]Rough proportionality test: must make individualized determination that required dedication is related both in nature and extent to impact of proposed development (Dolan v. City of Tigard-P wanted to expand supply store and develop a parking lot; city wanted to use land for bike paths and flood prevention) 
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